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L e Particulars to be examined Endorsement as to result of Examination
? 1. Is the appeal competent ? '\/}," i
2. (3{7 Is the application in the prescribed form ? %
™

(b) Is the application in paper book form ?

(¢) Have six complete sets of the application ;Y:I Y b:—% /g_oh

been filed ?

3. (a) Is the appeal in time ? %

(b) If not, by how many days it is beyond
time ?

am—

{c) Has sufficient case for nof making the —_—
" application in time,  been filed ?

~

4. Has the document of authorisation,Vakalat- Yo

nama been filed ?

i Is the application accompanied by B. D./Postal- % QQ le VP Dy © é é o\

Order for Rs. 50/- _ & . 2y. o8¢
6. Has the certified copy/copies of the order (s)

against which the application is made been ¥

filed ?

7. (a) Have the copies of the documents/relied

upon by the applicant and mentioned in 'La/")
the application, been filed ?

(b) Have the documents referred to in (a) ’ya/h ﬁ,‘,! HM ‘\,,\ t

above duly attested by a Gazetted Officer
and numberd accordingly ?
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(c) Are the documents referred to in (@)
above neatly typed in double space ?

paginé done properly ?

9. Have the chronological details of repres-
entation made and the outcome of such rep-
resentations been indicated in the application ?

c}
8. Has thguindex of documents been filed and ’\3,.,_)

10. Is the matter raised in the application pending
before any Court of law or any other Bench of
Tribunal ?

ies signed ?

12, Are exfra copies of the application with Ann-

11. Are the application/duplicate copy/spare cop- :),X\q
(a) ldentical with the origninal 7 —

T%b) Defective ? —

(c) Wanting in Annxures

NOS..ocvveeriirenne jPages Nos.,..........? ~

13. Have file size envelopes bearing full add-
resses, of the respondents been filed ?

addresses ?

15. Do the names of the parties stated in the
copies tally with those indicated in the appli-
cation ?

14. Are the given addresses, the registered %

16, Arecthe translations certified to be true or
supported by an Affidavit affirming that they
are true ?

17. Are the facts of the case mentioned in item
¥ No. 6 of the applicatlon ?

(a) Concise ?
(b) Under distinct heads ?
{c) Numbered consectively ?

(d) Typed in double space on ene side of the
paper ?

18. Have the particulars for interim order prayed
for indicated with reasens ?
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O.A. No., 192/88

Hon'ble Mr. D.3. Mjishra, A.M.
Hon'ble Mr. D.K. Agarwal,J.M.

Shri N.P, Shukla, learned counsel forthe
applicant is present and requests for

some time to be given to file rejoinder

to the counter reply filed by the respondents,
On going through the record,we f£ind that

the counter reply has not been filed so far,
Sri Anil Srivastava learned counsel for

the respondents has requested for adjournment
of the case. The case is adjourned to
26=«4-1989. 1Inx the meantime the respondents
are directed to file their counter reply

within 3 days in office and the applicant
may file his rejoinder within two weeks.
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0.A, No., 192 of 88 (L)
M.P. No, 474 of 1990 (L)

*

Hon'ble Mr. P. Srinivasan, A.M,
Hon'ble Mr. J.P., Sharma, J. M,

' The respondent in O.A. No. 192
of 1988 (L) want extension of time by twob
months to implement the judgement of this Tribunal
dated 2.5.1990. dlqp051né?the said OC.A.
Shri Anil Srivastalfa, for the
original respondents submits that his clients
intend to file S.Lp.. before thegguprene court
againgk the judgment of this Tribunal.
He also submits that wvarious Authorities
have to examine the matter, before back
wages can be paid and that is taking time
He, therefore, prays, that extension by
two months may be granted. Shri L.P. Shukla
oppoges the prayer of Shri Srivastalfa.
We are not impressed by the arguments
advanced on behalf of the original respondents
for seeking time to implement the judgement.
Merely because the respondents propose
to move the @upreme Gourt, they are not automaticaly
ghtitled to delay implementation of the
judgement., In the judgment itself three months
time was allowed to complete all fermalties
and that should take care of various approvals
required in the Railways. waever considering
that this is the first extension beﬁ?‘sought
we directthe raspondents to implement the
judgment dated 2.5.,1990. within one month from
today, unless they are g&Fe to geto[itay order
from the §upreme Eourt in the meanwhile
No ﬁurther, extension of time will be granted

M.P. No. 4740f 1990. (L), standsslﬁ,“\mjé%&%%

@R‘————j M \QQ ¢

J.Me A.M,
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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD,
' CIRCUIT BENCH AT LUCXNOY.

Registration (0.A.) No. 192 of 1988 (L)
B.S. Chopra % others - e _ Applicants,
Versus

Union of India & another o Respondents.

Hon'ble Justice X. Nath, V.C.
Hon'ble X.J. Raman, A.ML

(Delivered by Hon. K.J. Raman, A.h.)

This is an application filed under Section 19 of the
Administrative Tribunals Acf, 1985 by four_applicants, who are all
employees of -the Northern Railway, Lucknow, against the (1) Union
of India through the General JManager, Northern Railway, New Delhi
aﬁd (2) Deputy Chief Flectrical Engineer (“‘lf'), Nort.herni Ra_ilway,.
Lucknow; The sole grievance of the four applicants ié that by the.
impugned order dated 6.11.1987, respondent no.2'.hés denied them
arrears of 'pay énd allowance for the period from _the date of
termination of sérvicés of Ehe four applicants to the date of their
reinstatement. |
2. The> factual backgréund of this case may be brief stated.
Thé four applicants had filed separate Suits (Registration (T.A.)

Mos. 218/86, 219/86, 221/86 and 604/86) in 1979 in the Civil Court,

Lucknow, challenging the order of their termination from service

dated 27.4,1976 passed by respondent no.2, on the ground of non-
coméliance of Section 25-F of the Industx:ial' Disputes Act,1947
amongst other things. Dy a comnidn judgi-nent dated 23.9.1981 the
above suits wére decreed and the termination orders were quashed.
espondents no.l and 2 filed Civil Appeals against the ébove decision.

These - four appeals came *to‘ this Tribl_mal' on transfer under the

- provisions of Section 29 of the Administrative Tribunals Act,1985.
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All the four appeals were dismissed by a commron judgment dated

© 5.1.1987 of this Tribunal. The operative portion, at the end of the

judgment, is as follows :-

"In view of the -above discussions, we .dismiss all the

four appeals and the orders dated 27.4.1976 passed. by

the appellant no.2 terminating the services of the

plaintiff-respondents are hereby quashed being in contra-

vention of law and the plaintiffs shall be deemed to

have been reinstated on their respective posts with all
consequéntial benefits available to them under the rules.
The parties are directed to bear their own costs of these

appeals.”

A copy of the judgment in question is at Annexure 'A-1' to the

- application. The main ground for rejection has been stated in the

judgment as follows :-

Meeeneeen e accordingly hold that the termination™ of
the services of the plaintiffs amounted to retrenchment
and as they were not paid any cofnpensation_ under Section
25-F of the Act while terminating their services, the
orders of termination of the plaintiffs passed by the

- appellants are, thus, illegal and void and cannot operate

in law. The declaration granted by the Trial Court to’

the respondents in these cases have, therefore, to be

upheld though on different grounds."

3. . The applicants were accordingly reinstated. Thereafter,:

the following order dated 6.11,1987, which is the impugned order,
was passed by respondent no.2 : A

"Northern Railway
No.R/MSC/CC/AMY 6-11-87
' . The SS/76/AMV S
The SS/W/AMV.
Sub: Court Case.

In ref. to the judgment in the Court Cases
Nos. 218/86 connected with 219/86(T), 221/86(T) and
504/86(T) of S/Shi BS Chopra, Ishrat Ali, S.)iukerjee
and S.A.:dalki. The Dy.CEE(V/)/dico has passed the follow-
ing orders :

They may be informed accordingly:

7
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(a) The period of absence to be counted towards
“service, - 7 .
(b) ‘Seniority to be continued accordingly counting

the total service. :

(c) Pay fixation to be ‘done according to their
service and seniority,

(d) No arrears is payable on this account.
Sd. xx  xx"

4. , In the order, refer'red kt‘o abové, the 'impugned portion
is clause (d) which states that "no arrear is payable on this account”.
In other words, the back wages were deniéd to the applicants.
5. ‘The four épplicants filed a Contempt - Petition in thl;s
Tribunal (No.14 of 1988) under Section. 17 of the Administrative
Tribunals Acf,1985. By an order dated 6.10.1983 the contempt
proéeédin_gs were 'droppec‘, While so doing, however, the " Tribunal
observed as follows _ ' : -

"13. On the foregoing discussions we hold these .
proceédings are liable to be - dropped. But, in. doing so, ‘
we must necessarily. reserve libertY' td the‘ petitioners
to challenge the order dated 6.11.1587, to the extent
‘they are aggrieved, in a fresh proceeding under Section
19 of the Act. On this view of the fnattef, we decline
to further examine the ) legality, validity, aptness or
correctness of the order. ..'3ut',_we rake it clear that
whatever we have said in this order cannot be relied
on by the respondents for justifying the order in the

fresh proceedings under the Act.”
6. It is in pursuance of the above order that the four éppli—
cants have filed the present application' challenging the impugned
order ‘dated 6.11.1987, referred to above, insofar as payment of
back wagesis coricern_ed.

7. Accordin—g‘_ to the applicants, in terms of Rule 2044 of

. the Indian Railway Establishment ‘Code (IREC), Volume II, and various

instructions issued from time to -time "by the Railway DBoard, the

applic'ants are entitled to full back wages right “from the date of -

their ‘removal from service till the date of reinstatement. In this

connection they have relied on the decision of the Hon'ble Supreme

IR
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Court of India in Mohan Lal v. Management of }/s. Rharat Electro-

nics Limited (1981 (3) SCC 22%) and L. Robert D'Souza v. Executive '

Engineer, Southern Railway ®. another (1982 SCC (L&S) 124).

2R ‘In the reply filed on behalf of the respondents it is
contended that Rule 2044 of the IREC does not apply to the instant
case and so also _thé Supreme Court cases, reférred to by. the appli—

cants. It is averred that the -applicants "as per rules” aré¢ not at

“all entitled to back wages, as alleged)‘ but no-rules are cited.

9.' I.n the rejoinder affidavit.filed on behalf -of the applicants,
reliance is i)faced on Rule 1345 of the IR‘EC, Vol.Il (Gth- Editioﬁ
1687) which is Correspénding to old'Rule 2044-3, read v?if_h printed
Skno. 5642, In para 10 of the. rejoinder ‘affidavit it is stated as

follows :- .
| "It is further submitted that the éppl»icants had already
brought to the notice of the respbndenfs that tﬁey except

applicant no.3 had not secured any employment during

any period between termination and reinstatement. The . .

applicant no.3 héd secured employment under the respon-
‘dents and had earned less wages than What he is entitled
on reinstatement. A true photostat copy of Rule 13;45
of the Indian Railway Establishiﬁent Code Vol.II along

with a true photostat copy of Printed Serial No.5642

is being filed herewith‘as ANNEXURE No. A-4 to this

rejoinder.”

" 10. ~ The case was heard- when Sri L.P. Shukia, learned counsel
for the applicants, and Sri Anil Srivastava, learned counsel for “the.

responderits, advanced their arguments. After the hearing, the learned

counsel for the respondents also submitted a brief written argument

dated 5.4.1990.
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11, According to the respondents, the applicants are not
entitled for back wages since they were. 6n1y, casual labourers and
were engaged only as casual labourers. There is a vague- reférence
‘ been’

to rules in the reply of the respondents; but no rules ‘have/specified.

12, _The learned counsel for the respondents has cited the

¥

decisions of this Tribunal in Vidya Singh v. Union of India % others

(1990 (12) ATC 18) and V. Sainudheen v. Senior Divisional Engineer

and others (1989 (11) ATC '740), justifying thev'non—payment of back

wages to the applicants, In Vidya Singh v. Union of India % others
it is no-doubt true that the back wages were not given. But there
is no reference at all to the provisions of Section 25-F of the

Industrial Disputes Act,1947. In V. Sainudheen v. Senior Nivisional

Engineer % others there is a reference to violation of the provisions

of Section 25-F, as alleged by the applicants, but the, application
was allowed - on other grounds and, again, there is no discussion
regarding the violation of the provisions of Section 25-F of the LD.

Act,1947. "ith respect, these two decisions can hardly be considered
denying ‘

‘as authorities for /dmkxx back wages to casual labourers on the ground

of their being as such, when the issue of violation of Section 25-

o

T of the LN. Act,1947 is raised by the applicants in the context
of the Hon'ble Supreme Court's decisions. The learned counsel for
the respoﬁdents further 'advancedg what seems to be an off-the-cuff

vere : , _
contention that the applicants/offered alternaté employinent which,

except applicant no.3 (Sri Ishrat Ali), all the other applicants refused.

The learned counsel cited para 3 of the appellate order da‘ted 5.1,1987
of this Tribunal, as the basis fbr the above contention. The learned
counsel further- stated that as per provisions of Section 25-E(i) of'
the I.D.Act,194~7, the applicants were not even entitled for any
compensat'ion and,‘-‘therefore,"there was no question Vof any back
wages to any of the applicants'. In 'pgra 3 of -the- appellate order,

referred to above, it is stated that after the order of termination

e
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dated 27.4.1976 was issued, the ‘Assistant Persdnnel Officer offered
a  post of '(halaéi in the grade of Rs.196-232 to the plaintiff and

the plai,r'xtiff had given . his consent. It is stated further in the above

_para, that the Assistant Personnel Officer, hbwever, vide his order

_dai:ed 20.4.1977, i.e. long after the termination’offefed to engége

the plaintiff as a temporary substi#ute and it was this offer {vhich A
was declined by the plaintiff, as it was different from the offer
to 'which consent was given. Section 25-F states that no compensa-
tion shall he paid to a Workman, who has been laid off if he refuses
to accept any alternative employment. etc. It is well settled that
afternate employment envisaged. in - this séction must. be‘ an equivalent
employment and not just any kind of employment, Furfher the so-
called offer was obviously made by the respondenté long after~ termi-
nation and long after the occasion fbr. éhe-paymént of— compensafion
arose and- which they failed to bay at the proper titne. iioreover,
such a plea oBviously was not taken before this Tribunal in the appeal
proceedings,.when it would have been most relevant, if it was‘valid.
The learned counsel for the respondents, in fact, had no right to

take such pleas in & casual manner during the final hearing. Even

otherwise, the above plea of the learned counsel for the respondents

to he
is obviously misconceived and ha$s keeg/ totally rejected.

13. . The learned counsel for the applicaits relied on Rule -
1345 of the IREC (Annexure '4' to the rejoinder affidavit). It ié
seen, however, that this provisioﬁ relates to cases of suspension.
In 'fhe Tovernment of India orders under the abo-ve rulé, however,

a .

there are/number of orders of which Order No.(4) relates regulation
\ oourt '

of pay on reinstatement on ‘grounds of equity or/musk® judgment

" etc. The learned counsel for the applicants relied on para 1(2) of

the above order, which state that payment of full pay and allowances
for the intervening period is permissible in' cases of reinstateraent
on the ground of dismissal/removal/discharge or termination being

held by a court of law or by an appellate/reviewing authority to

G
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have been made Without_ following the procedure required under
Article 211 of the Constifution. The learned counsel_ fbi‘ the respon-
deﬁts contended that the peresent dase does not fall within the
above description of 'thé xwbowx category of cases covered by the

above order. *Vhile, strictly speaking, this may be so, we noticer

the following proviso occuring in the above order :-

"provided that the amount to be paid ..eeeesen.. Will be.
determined subject to the.directions, if any, in the decree -

of the court regarding arrears of salary."

. ‘ . »
It is thus very clear that ultimately the courts- orders have to be
carried out whatever may be the cxecutive instructions and orders

in this respect.

T 14. It is very well established by a scries of decisions of

the Hon'ble Supreme Court that non-observance of the conditions

, .
_precedent contained in Section 25-F of the LD.Act,1947, renders

the order of termination/retrenchment ab initio void and such termi-

nation orders are obviously non est. The cases cited by the applicants

and" referred to above, particularly L. Robert D'Souza v. The

Txecutive FEngineer, Sourthern Railway and another (AIR 1982 SC

854) ds clear authority for paymént of back wages in cases like
the applicants? In fact in para 27 of'this judgment of the HIon'ble
Supremev-’Court it is clearly stated that the términation of service
of the appellant v}as illegal and invalid and the appellant continues

to be in service and he would be entitled to full back wages and

costs quantified at Rs.2,000/-. In this connection we méy also refer

to a decision of a Full Bench of this Tribunal at Allahabad in S.K.

Sisodia _v. Union of India- % others (1982 (1) -SLJ 449). That was
also a case of termination of service of .an empl'oyée of the Northern

Pailway. The following extracts may be cited here :-

"Admittedly the requirements of Section 25-
™ of the Industrial Disputes Act have not been complied
with in terminating the services of the petitioner. In

fact, the respondents do not claimn to have complied
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with that Act. The termination order is, therefore, invalid
in law and non est. It is as if there was no valid termina-

tion at all. He would be deemed to continue in service

as if his services were never terminated.”

and further

"34, . The' order of -termination is quashed on the
groun-d' that it does not conform to the provisions of
Section '25-F of, the Industrial Disputes Act. The petitioner -
is, therefore, entitled to be reinstated in service with
all consequential. benefits including arrears of pay and
and allowances. If, however, the petitioner was appointed
to any other post in the Railway, he shall be entitled

only to the difference in the emoluments,"
15. | The operatlve portlon of - the appellate order dated 5.1 .87
also states that the plaiptiffs shall be deemed to have\ been reinstated
oﬁ their r-espective posts with all consequential benefits, thus 1§1aking .
it clear that the plaintiffs (the present applicants) were entitled
to back wages as if they had never beenv discharged from service,
16. In the result the application succeeds and is allotved.

The impugned order dated 6.11.1987 is hereby quashed. The respon-

- dents are hereby directed to pay full -back wages to applicants no.

1, 2 and 4 for the period from the date of termination of .theirr
services to the date ot their reinstatement. In the ease of applicant
no.3, he shall be paid by the respondents full back i.wages for the
period from the date' of vterminationiof his service. to the date
of his reappointment on -'a lo_wer pest, and he shall be p-aid the
diffetence in ‘emoluments between ‘the two posts during the period
he was working on the sald lower post. These payments shall be
made within three months from the date of recelpt of a copy of
this order. The respondents shall pay cost of D\3.200/- to each of

the apphcants within one month from the date of recelpt of a copy

of this orde,r. > : ‘ ' %\, .
T 4 < . I . 4

VICE-CH AIQ\/iA\J -




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD,
CIRCUIT BENCH , LUCKNOW.

B.S. Chopra & others e Applicants,
Versus
Union of India & another .., Respondents:
INDEZX,
S.No. Particulars., Page no,
1. Application see o -/

2. ANNEXURE NO, A-1,
Photo stat copy of Judgment dated /2 fo 24
5+1.1987 pessed by this Hon'ble
Tribunsl in Registrastion T.A, No. 218
of 1986 ( Union of India & another V
B.S. Chopra ) amé other connected cases.

3. ANNEXURE NO, A-2
Photo stat copy of order dated 6.11 87 24

besring no, E/BSC/CC/MMV passed by the
respondent no.2.

L, MNEXURE NO, A=-3,
Photo stat copy of judgment dated 6.10.88 2640 33

passed by this Hon'ble Tribunel in Contempt
Petition No. 14 of 1988 ( B.S. Chopra& Ors.
V Sri A,C. Sharme & another.

5.- vakEJ.atnama s & . s 0 e 3 4/

- e Gt Y gme gy D T s Gt G G SR 2 T PN e B N S Wt s S VS e g Whe e P e Gan W RS S 0 wwm e GRS Gy See S G S O g

Signature of the applicamt,
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD,
CIRCUIT BENCH, IUCKNOY.

53 (2|00 \
B.S. Chopra & others ces Applicents.
Versus
Union of India & another e Respondents.
FORM-I

( See rule L )

APPIICATION UNDER SECTION 19 of THE
Cendyel Administrative Tribunals Act,1985.

FOR USE IN TRIBUNAL'S OFFICE:

Date of filing —~-ccecmmmcmmcccem e

or

Date of receipt = —e=ecececmmmccraccaanaa .
by post.

Registration No,  —=--ermcsmcrmeccmren—ew-



0.4. NO,

B.S. Chopra & others

Versus

Union of India & znother

‘O]?/ of

Applicants,

Respondents.,

APPIICATION UNDER SECTION I%QF THE
ADMINISTRATIVE TRIBUNALS ACT, 1985,

DETAILS OF APPLICATION:

(i). Name of applicents
(ii). Nzme of father

(iii). Designation and

office address in

which employed.

(iv). Office address

L

e

LAl

X

-

S N

Nt Nt sl N Sl sl S StV Nt o o

r”

ot i o sl o st N i Nt urs?

1. PARTICULARS OF THE APPLICANTS:

1.

n
.

W
.

=
L ]

B.S. Chopra,
son of Late Hans Raj -
Chopra, Wiremsn gr.II.

.S. Mukerjee,

son of Late Sushil -
Mukerjee,Bteciropletor
vfj_.reman gr.I11.

Ishrat £1i,
son of Sri Shsukathli,
Be_znch Fitter gr. 1II,

H.A, Maliki,
son of lLate T.A., Khan
Malild, Electroplator

. gr. II.

A1l working under the
Deputy Chief Electricel
Engineer (%), Northem
Railway, Charbagh,
LUCKNOW,

c/o Depwty Chief -
Electricsl Engineer(W),
Northern Railway,
Charbagh, Lucknow,

0..020



(2)
}»\ (v). Address for service of : House No. 10-C,
’ all notices, Singarnagar,
P.0. Simgsrnager,
LU CKNOW.

2. PARTICULARS OF RESPONDENTS:

. (). Name/or designation : ) 1. Union of India
of respondents., ) through the Gemeral -
) Mznager, Northerm =
_ ) Railwey, Baroda House,
oy ) NEW DEIHI.
(i1). Office address of res-)
pondents. )
\ , )
,{ g 2. The Deputy Chi?f -
v , (iii). Address for service of) I%éig;?xéajéégﬁagfer(m ’
sl1 notices. ) Charbagh, LICKNOE.
3. PARTICULARS OF ORDER AGAINST
WHICH APPLICATION IS MADE,
\{
Order No. E/BSC/CC/AMV dated 6.11.87
w{ pessed by the respondent no. 2 in so
for as it relates to item (d) denying
A~ the arrears of psy for the intervening

/ -
.! re I'iOdo

SUBJECT IN BRIEF:

For payment of arrears of pay ( back wages )

\E)f the intervening period that is from the

\ date of removasl from service till the date
\

!of reinstatement end further payment of

&/% difference of pay as per judgment dated

-




—T

2
%/

(3)

debved 5,1.1987 of this Hom'ble Tribunal

b

and rules.

L4, JURISDICTION QF THE TRIBUNAL,

Applicents declare that the subject matter
3 ageinst which they went redressal is within

the jurisdiction of this Hon'ble Tribunszl.

=t
. 5. LIMITATION,
A Applicents further declare that the appli-
- ‘ cetion is within the limitation prescribed
in Sectiom 21 of the Administrative Tribunsls
Act, 1985.
Y
6. FACTS OF THE CASE:
N{'
(i) . That in the year 197&’, the epplicants
~ had seperstely filed Suits no. 191 of 1979, 192 of

1979, 193 of 1979 end 194 of 1979 in the Civil Court,
Incknow challenging the orders of their termimation
| from service dated 27.4.1976 pessed by the respondent

no, 2 in contrvention of law, rules end non-compliance

i —

- of Section 25 (F) of the Industrial Dispute &ct, 1947.

— ——

(ii). Thet by a common judgment dated 23.9.813
pessed by the Learmed Ist, Additional Munsif, Lwcknow,

the afore-mentioned suits were decreed and the orders

&% el



(4)

~ of spplicants® termination from service were quashed.

¥

(iii). That aggrieved by the zforeszid judgment

v and decree, the respondent, no. 1’2%iled fouz;Q.EL Appeals
( R.C.A. Nos., 18 of 1982, 20 of 1982, 15 of 1982 and
19 of 1982) im the Court of District Judge, Iucknow,

(iv). That on the Comstitution of the Central
Administrstive Tribunals, the aforeszid four appeals,

in terms of provisions contzined under section 29 of

—

j v the Adminiistrative Tribunasls Act, 1985, were treoms-

ferred to this Ho'ble Tribunal for decision,

(v). That by a commom Judgment deted 5.1.1987,
a Division Bench of this Hom'ble Tribunszl consisting of
Hom'ble Mr, D.S. Misra, A.M., and Hon'ble Mr. G.S. Shamma,
J.M, dismisged 211 the four appeals filed by the res-
pondent; no, 144‘?""13he orders of the Hon'ble Tribunal are

{‘ reproduced below :=-

-
/ " In view of the above discussions, we
- dismiss all the four appesls snd the
orders dated 27.4.1976 passed by the
appellent no. 2 terminating the ser-
;?Lces of *t:,he plaintiff-respondents
are hereby quashed being in contregven-
}’:&I}J@f law znd the plaintiffs shzll

![ be deemed to hsve been reinstated on

their respective posts with all conse-
ﬁ@ NM/ quenti sl benefits available to them
under the rules. The parties are directed

. 05‘
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fnpnexure A-01]

B

(3)

to bear their own costs of these

sppeals, " ﬂ!

—

A true photo stat copy of judgment dated

511987 of this Hom'ble Tribunal is being filed

1

herewith as Annexure No. A=t to this application.

(vi).

That while dismiissing the appeals of

the respondents end up-holding the judgment znd

decree of the Trial Court, the Hon'ble Tribunal ,

at page 13

of their judgment dated 5¢1.1987 ( Annex-

ure no., A-1 ), further observed as under 2-

® . ..e We accordingly hold that the

(g

termination of the services of the
plaintiffs amounted to retrenchment
end as they were mot paid any com=-

| pensztion under-Section 25-F of the

\

(vii),

Act while terminesting their seﬁvi%.ce;s,
the orders of terminationp of the
plaintiffs, Z')é?f‘él ?’ éﬁu’??%ﬁ%egal and

void end cennot operate in law. The
declaration granted by the Trial Court
to the respondents in these csses have,
therefore, to be upheld though on diffe-
rent grounds. " )

That by an order No. 38 _date&2.6.l_9.8‘7

passed by the respondent no.2, the applicents were

reinstated w.e.f. 28.4.1976 =and thereafter by a

—————— e __ st

subsequent order bearing No. E/BSC/CC/AMV dated

__6411..1987 passed by the respondent no. 2, the

applicants were imformed that :=-

(a) their period of absence had been

counted towards service;



X
'@%b
(6)
> (b)., their seniority is to be considered
accordingly counting the total ser-
vice; |
v (c). their pay fixation is to be done
counting their service and seniority;
7& (6)e mo arrear is payable onm this account.

A true photo stat copy of order dated 6.11.1987
is being filed herewith as ANNEXURE NO, A-2 to this
application.

(viid), That since in the opiniom of the
eppliicants, ?he order of the respondent no. 2 denying
the back weges end?r%eny other acts vwere contem};:ioas

to this Hon'ble Tribumzal's Orders and judgment dated
5¢1.1987 ( Annexure no. A-1 ), a Contempt Petition

( No. 14 of 1988 ) was filed under sectiom 17 of the
Admini strative Tribunsls Act, 1985 agaimst the respon-

dent no, 2 and amother before this Hom'ble Tribunal,

(ix). | That on 6. LQ..1‘9‘8&, a Difsision Bench
of this Hon'ble Trib;;al, by their judgment snd orders,
dropped the contempt proceedings with the following
observations and directions as comtained in para 13

of the judgment :-

' " 13, On the foregoing discussiong we
hold these proceedings are liable to
be dropped. But, im doing so, we must
necessarily reserve liberty to the

oo e



Annexure A-%,

A
4
»
AN

!

1
]
i

(7)

' petitioners to chsllenge the order

dated 6.11,1987, to the extent they

> ’are aggrieved, i & fresh proceeding
under Section 19 of the Act. On this
view of the matter, we decline %o
further examine the legality, validity,
aptness or correctness of the order.
But, we magke it clear that whatever
we have said in this order cannot be
relied on by the respondents for justi-
fying the order in the fresh proceedings
under the Act, " D

A true photo stalt copy of judgment dated |
6.10.,1088 is being filed herewith as ANNEXURE NO, #-3

to this azpplication.

(x). Thet in pursuance of the aforesaid orders
( Anpexure no. A-3 ), this epplication is being filed
under Section 19 of the Administrative Tribunels Act,
1985 challenging the order dated 6.;‘1 1..1987 ( Amnexure

no., A-2) in so for as it relates to item (d) denying

the payment of back wages of the zpplicents.

(xt). That in terms of Rule 2044 of the Indien
Railway Estazblishment Code Vol. II and various ins-

tructions, time to time,issuedy by the Railway Board,
zre entitled
the appliicants/to full back weges right from the date

\,—._./
of their removal from service till the da=te of reins-

—

tatements end the respondents are bound to make such

paynent,

(xii). That the applicents are entitled to full

\ back wages even as per law laid do#n by Hon'ble Supreme

Court of India in Mohen Lal Versus Menagement of M/S -

Bljfat Electronics Iimited ( 1981 ) 3 SCC 225 aud L. -
W Robort-D§ |
- 008.
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— )

® %:

Robert. D'Souza Versus Executive Engineer, Southern

Reilway and another ( 1982 SCC ( 1&S) 124)as their

terminsation orders were passed in non=complisnce of

Sectiom 25-F of the Industrial Dispute Act, 1947.

(xiii). That the order dated 6. 11,1987 ( Annexure

No. 2-2) denying the back weges of the gpplicents is

\_@olly illegal, arbitrary ond ageinst rules and ins-

Atru.c"cions issued by the Rzilwey Board through various

circulars.

(xiv).  That the respondents have meither
mentioned sny rule nor the law in their order dated
6.11.1987 ( Amnexure mo. #-2 ) in support of their
denizl in making the payment of epplicants' back
wages, hence the order is further illegal, arbitrary
end agsinst the judgment and orders of this Hon'ble
Tribunal ( Annexure no. A-1).

7. RELIEF SOUGHT:

In view of the facts mentioned in para
6 above, the applicent,prays for the following re-
liefs :~

(a). Thaet this Hon'ble Tribunal be pleased
to quash order No. E/BSC/CC/MMV dated
6 11 1987 in s0 for as it relates to
non payment of applicants' back wages
( item (d) of Annexure A=2) directing



l\'—,\

(b).

(i).

(ii).

(iii).

' P
@

(9)

the respondents to make the payment
within a reasonsble time so specified

by this Hon'ble Tribuncl.
Cost of the gpplication may also kindly

be awarded to the applicents in the cir-

cumstances of the cese.

GROUNDS:

Thet the order dated 6,11,1987 denying
the back wages of the applicentyis wholly
illegel and arbitrary.

That the order dated 6.,11.,1987 denying the
back wages of the applicant,is also against
the departmental rules having the statutory
force and further against the law laid down
by the Hor'ble Supreme Court of India.

That orders of applicents' termination from
service having been passed in non-complience
of the provisions conteined under Section
25=F of the Industrial Dispute Act, 1947, the
epplicants are entitled to reinstatement with

full back wages.

8. INTERIM ORDER, IF PRAYED:

b

In the facts and circumstsnces of the czse,

no interim order is prayed for.

. 010.



(10)

9. DETAILS OF THE REMEDY EXHAUSTED:
The gpplicents declare that they have

availed of &2l1l remedies avallable to

them under the relevant service rules.

10, MATTER NOT PENDING IN ANY OTHER COURT etc.

The applicants further declare that the
matter regarding which the application
has been made is not pending before eny
other authority, court or bench of the

Tribunel.

11. PARTICULARS OF THE POSTAL ORDER
IN RESPECT OF THE APPLICATION FEE.

t. No. of Indian Postal DL o662/
Order. 5

2. Name of issuing Post ArngBap PO .
Office.

2, Date of issue of Postal L4 -/o - 58
Orderv

L4, Post office at which
payable.

12, DETAILS OF INDEX:

Bn index in duplicate contzining the detsils

of documents to be relied upon is enclosed.

13, LIST OF ENCIOUSERS:
(1). Photo stat copy of judgment dated 5.1.87




.

(11)

passed by this Hom'ble Tribunal in
Registration T.A, Fo. 218 of 1986

( Union of India and snother V B,S. -
Chopra ) and other comnected cases.

(2), Photo stat copy of Order dated 6.11.87
be aring No. E/BSC/CC/AMV passed by the
respondent no. 2.

(3). Photo stat copy of judgment dated 6.10.88
pessed by this Hon'ble Tribunzl in Come

tempt petition Fo. 14 of 1988 ( B.S. Chopra
and others V Sri A,.C, Sharmzs & another ).

VERIFICATION;

I, B.S. Chopra, aged about 45 years,
son of Late Hans Raj Chopra, resident
of 10-C, Singarnagar, Iucknow, do hereby
verify that the contents of para 1 to 13
of this application are true to my know-
ledge and belief and that I have not sup=-
ressed any material fact.

I havé:/;%een authorised by other applicemts
to sign and verify this epplication on

Bt

their behalf.

Place: Iuncknow, Signature of the Applicartt.
Dated: -10-1988.
To,

The Registrar,

Central Adm:mn.strative Tribunel,
Cireuit Bench, lucknow.
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- Adlahabad.
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Central Admmistrativo Tribunal,Allohabad,
aogiaﬁrauon TWANo, 604 of 1986(C.ANo, 19 of 1982}

; Uni(’m Of lﬂdia and anothor XXX ' APPO&]-G“SOO

R ?.’

‘ Vs, v
P. 'A'Mafiki v o s0eve “Oawndom

A ] & [y

1) Begistration T.A.No, 221 of 1986( GeA.No,15 of
(1) legistra ’ el

Union of India and another..... Appellonto

. Vs, ' St
Ishrat Al - | conse Rospondont
(2) Hogistration T.u.No. 218 of 1986( GemeNo, 18 of
1982)
Union of India and another .... Appollants.
” o | Vs, ‘
Bw-bhopra oess. Hespundent
(3) uegistratiun I-n,uo, 219 of 1986 ( C.A No,20 of
- 1982)
Union,of India and another.... Appellants
i v. b . Vs,
5.;54ukhei'§%ee’ ~ L eeee Ksspondent,

Hon,U.b . Misra, Ak

I R

( By Hon! ble uoaobharma,JM) 7

Eor ordar s See our order of date passed in

the cignected Hegistration [enaNo,218 of 1986 (CeA.

’&F'lééz)

Yo . -Y(

;v 1,1987 S .1.1987
ber ih) : : : Member(J)

.Dated 3;‘.l.1987

" kkb-

Aﬂeéted/y ue Cpr
LM“"‘“\

e P SHGUKLA §
‘ Advacaie
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bucknow Qogg_opiﬁg all tho four originsol suits no.li3l
1979, 192 of 1979, 193 of 1979 and 194 of 1979 filod

‘)\ ' hy tho 4 :espondents sopcrately against the appollants
for declara‘tion thot the orders datod 27.4. 1976

teminating thoir servicos aro illogal and -void and

they continuod to ‘be the permanent railway omployoos

e N}

of. the administration with costs. hava been :ocoivod

~—————— -

under aoction 29‘;f the Admpinistrativo ’Iribunals ACt

X1ll of 1985 frum the Gourt of Vil Additional Wistrict
Judge, Lucknow and are boing disposed of by this

single order.

S o 2. The leading suit no,191 of 1979 was filed
| 5 by the plaintiff- res,.ondent _D'w;-a@;}gi against tho
Py sppellants for s doclaration that the ordor datqa
37.4q1976 pas,sed by tho defendant~appellant nooé
terminating his services w.e.f. 2.8.".4.1.976 is illogal,
void, ultra-vires and withc;‘;t 'jur-is”diction and the
vplaintif f ccntinues to be a permanent .railway sarvant
from the dato he com?leted 3 years continueus sarvico
< 5 with the allogati.ons thatfho #as appointod as casual
lebour on 27.11.1960 by the then Workshop Electrical
e Engincer, Morthern Hailway, Lucknow now designatod

AN

as 00puty Chief Electrical Engineer (), Northern

) .\.';5‘33 '%tado test, he was appointed to officiato
3 - .,.g:, |

M [‘ HESiE(:/ o C'\nv

040{W"““"‘%
e P SHu‘\l ~
Advocais
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a8 hlectroplater in tho grado of #8,260=400 .

ho continued to officiato on this post till his

SEg tmxmuon from the ofternoon of 28,4.1976, It

‘ 13 €urther alioged thet the plaintiff paosscd the
screcning test in 1967 and he was plecad at
61°no, %5 in the pan;i. The post of Electroplater ™
is o skillied post ln the railway workshey ond by

“'éfreuler order dated 21.11.1963, thc foilwyy Board
hed providod to trost the woerkshop staff oo

: confirmed for all puposes on cocamplotion of 3

[ yoars continucus servico in the work§hop and tho

\ plaintiff thus becsme o huldor of a pormanont post
in the railway administration after putting in 3
yesrs sorvico by virtue of the said circulers
Tho roilway administration was treating tho
plaint{ff as such and ho was availing sil tho.
‘bonofits and priviloges such as annual incrcmonts,
loavo, &OJicaL facilitios, roilway passos, rowards,

, Loens; a;v«ncos,ZP.P}subscriptions, houso ront
otc. and his basic pay at tho timo of tormipation
of service wos Hg,358/~ per month. Iin 5p1to of

L theser facts, the reilway administration decidod

o i

//» to hold the scrooning of the casual labour Khalasis
///; ﬁ@ ?ﬁz ? l972 and the nomo of tho plaintiff wus
v \r

]
A

/o lnCZQdod in such list. Challonging this

\ L l

\ﬁ ?ﬁ% nd Dﬁ,the railway administration, the pleintiff

[

"/@ ' albng with certaln other persons filed Civil Misc,

"‘ W



R 4, igz;\\
R o YA
RN drit Petition No. 977 of 1972 in the Lucknow Bonch
.'?l;:':, . of the High CGourt, Alishsbad which wap dismiosod |
el as pre-maturo. Un 10.11.1972, the prodocasser=in
o interest of the appeliunt no.2 again issued a fresh

list of casual labours, who had completod 180 dayo

for screqning and the name ofwtha plaintiff was

again*includod'in the said list. A ropresontation..

againot the samo was mado by tho pleintiff and othor
similerly siguatod porsons to the General Mancgore
During the pondoncy of the said reprosontation. the
predecessor of'iﬁ;'éppeliant no.2 again issuod
lotter dated 23.,12,1972 clrculating 3 list of porsuomn
ey for screoning., Plaintiff’s name was also montfoned
in the said list.: Tho olaintiff and othor porgons,

2 thorefore, filod another Civil Misc, Hrit Potition

. No, 1670 of 1972 in the Lucknoy Bench of tho

High Gourt, Allahabad, The said writ potition was

also digmissod~on 103.1974 with the observation
~that no occasion had arisen for quashing tho order
containod in leftér détod 23.12.1972.-.ln tho special
apposl no. 26 of 1974 beforc the hucknow Bonch.of
the ngh'¢#urt, Allahubod filed egsinst tho saoid
ordeto the Uiviéion'Bench wes pleused to teko a
',,QQvicw thot the writ petition n0.1670 of 1972 wss
5 ’.th maintaanable.in view of the ocarlier ordor mado
o4

i 1he H{gH Court in writ potition noe 977 of 1972
R ARG T P

as no chsnge in the circumstancos of

, f.?:sicé[‘ > Cﬂpy
P AW ‘
: (I M o YRR Y

“LLP.SHURD A
Advocaie
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3o " The defendant-appeliont no.2 thercsftor
" 'vide his order aétod 27.4,1976 terainsted the
i "seryices u£ the ploeintiff undes rule 149 ot_tho"

N e
- ' .

Roiiway <stablishment “edg,Vol.l (hereinafter

roforred to as Code) treating him as casual lobouz,

Ihat OLURT was alsu chalisnged by the ple.ntiff -

and soine other persuns by filing civil misc, writ o

petiticn nc, 1138 of 1976 in the &“ucknow Bench ef

the High-uourt,,gllghub¢d but on tho advicé’of some
other persons, thu said writ petiticn was withdrewn
’uncun&itiunglly by the petiticner and it wos dicmissg=

, 0d ¢ noL pressod. lhuxcuftux, nssistent Porsonnol

-

; Uitlcur (), dugkpuw vfferreu & post of Khelasi

f{in the groue of “hol36~a42 tw the plaintiff on the
; 3332}“99911t1ona unuar Vs survice rules and without
prajuu;ce O WL Fagits, the plu;utlff hua given his

consent Lo wBoapt the seld eppoiniuent. Tho Agstt,

20,4.497T oifolrod_tu _enyege the plaintiff as

{//__;3} ’ tewporary subsiltute ~Melesl Tor 3 period of 3 yours
- ] N L e e —————
/ nhlc;'a ol

/ Porscinel LIilser \i), lLuasver, viae his oraer dated

seclinued vy he p.u‘uutf a8 4L wes against

{ - F ‘the ‘0;441‘ fur widch lud given hls cunsont. Lho

/ —m Y, — PP
!

Rs'istau§ Pe.ovunel Ui ficur (=), chereforo, vide

duted i/ 2Le00iVTE ueleted the name of

/z ¥R Pé Wtiif frow the penel Gt the ‘scrooned list.

/
dr
..'}.,
) . J
S v
. S;‘N Y %
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S a4, Tho torminstion of his sorvicos hoo boon
challenged by the plaintiff on the grounds thet the

‘xailway pdminigiration hus not compliod with the
provisions of rule 14y oi tue “ode end Sectiont 25-¥
“and 22=i of the Industriel Disputos Act (ha:oinaftox
referied to os the Act) end the plaintiff, who was .
garﬁonont e&uloyoe of the railway administretioi,

1 wob wronyly rewmoved fraw service treeting him es o

) casual Electroplater withuut sffording him an oppertus
{‘nity of heuring, vhich is in contcuvention of the

. provisicns of tine Gunstitution of India ond atfter

o giving nctice unaer saction &0 Godéquf Civil Prouceduro,

he accordin)ly f.led the sult, .

PN

. 5. Sult no,192 of 1979 wes filed by B.>.Ghopre
with the allegetions thst ho was eppointod as casunl
Labogr on 13.11,1963, The plaintiffe regspondont
Lsiiret 4118 4n suit no, 193 of 19T hao ellogoed thst
he wes apvointed 95 Cssual labodr on 2,1.19% and in
n.s sult nued94 of 1979, the plaointiff S.EQRhorjoo‘
hus 41i9y0d his sgocointmant as oashal labour in 1967.

P ' gle taliels cleimat by the other plainti¢fs in their

-~ —

Py
~ " \re:pegtivc suits asrd tha other eilogetions made in
- L Al vaje

-y ;}v i the rsapygtLVu pleints crc the ssme with—roferonce to
"' - N ; ‘ n
- \ﬁhé cusa 7f 5:A.Ma1ikl wnid thay need not bo ropostod
h@leo ". ,-':'/
ovd
i l\“, .

'6”’ ALl the suits aforeuentiorned wore contestod

i hehelf of the dofendents—appellents and admitting
//Z tte initial aprointwents of the plaintiffo as easual

|  Attested|T ve Cony

- £ZQ}ZJ’XF:E>/' (]{£«f2-;~fﬂhbw4<

’ ' . Lo:‘aSHU’\E ‘
= Advocute
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labourors, it was plosdod by them that oll alcung,
tho pleintitfs had boon working_as casual labourcrs
quinst the workcharged post sunctionod from timo to
timo ond tho rules for reguler, temporary or pormanont
appointments in railway servico aro not applicablo.
to them. . In tofms of Railway Boé:dfs lottor doted
\32;30;962. theiservicos of casual labourers éou&d bo
ro;;I;riséd againS; the pérmanent posts only aftor
selectién through regula;.ﬁb ection Board und o5 such,
 the plaintiffs-were called for screening. ZThe
termination of the services of the plointiffs was
!made asaghere was no.prOSpegt of E5§ further oxtontiop
| of the workcharged posts against which tho plaintiffs
\were work.nge J%ho confirmation is subjoct to holding
a8 regulsr post which the plaintiffs never held and
the plaintiffs, therofore, cannot be deemod to havo
| beon confirmed in the sarvice., Une months pay in
| Liou of notice was paid to all the plaintiffs under

!
¥ -
$<58 149 of the Code and the cuntention of the

pfgintiffﬁoto the cuntrary is not corroct, ItchB
hot possible to offer reyuler appointment tv the _
plaintifﬂs end the plaintiffs themselves had rafused

the Rffor mode to thom ¢s Khalasi, The orders of

K

terminat;ﬁj passed in thesa ‘Csses wore passed
4

dccoxding to luw wnd the contuntions of tho plaintiffs

Do T

to the cuntrary are not correct.
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oBe /S
7 Fho trisl Court frowed _6_issweo in oach of thoso
——-..‘/——" T e e—

cases und it maovhole_thut the ploinmtiffs hod ocquirod .

_the status of touporary omployees sfter sorving as

[-“’f‘
|

casual labourers for 6 months and thay shall ba deemeg

to havo been confirmed in servico on the eompletion

e

of thoir 3 yesro servico. The termanatio?xerders WeKo
\ .

—

ae:u:ounq to be void un account of non-complianco of U
g 149 of the “ode but the teminetion of thoir

services without issuing ¢ show causo notico was held

to be uncUnstitutionelo 4ith theso findings, all the
—— e —— i e St i = S ——

4 Suits were decreec with costs, as mentioned above,

———

The oriyinsl judgment of the trial Lourt is in tho
record of suit no.l191 of 1979,

8, Ag.rieved by the findings :ecordod against
them, the defendant-cppellants preferrcd theso appeals

- and it has been contended on their behalf thet tho

findlngs giVen by the tridl Gourt treetxng the

: respondents 38’ tomporary or permanent employees of the

railway administration~ero basod on the wrong intozw
‘pretstion of the circulsr orders of the Hailway Board
and in foct, the plciﬂtiffs wore morcly casual lebouxer
Khalaseos ¢nd their services were rightly terninated
qfto:_giving them one months pay in liou of notice.

* Tho appoalg,have ‘been contested on behalf of the

plaintiffﬁfespondonts “and they supported the findaings
of the tr&ax Court,

9.-:“} We heve cConsidered tne respective contentiuns:
of the parties made before us «nd have also perused

the record in the light of their submissions, it hes
not been disputed in these cuses that all the plaintiffs

A't!ested/'f'*u'e Copy

A
- L. P.SHUK LA

Advocate
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woro initially appointed as cesual lsbuurers, hocorde

ing %o tho eppollento, thoy cuntinuod to bo Gasusl
labagxors tili their sorvices werc terminatod whilo

'/L\ ' aécoxding to the respondents thoy acquirod tho status

%qf tomporary rall.ay omployees on the complotien of 6
months continuous service and becamo permanent cn the
completion of 3 years servico. The lesrnod &unsif

, Uesy Beoord ) 229~E
has plecod his reliunce on 2,circulsr ardors g2

g9o-(111)le)iiv) dated 29/31,3.1960 ord Eealmx/qs.vr
I dated 21.11,1953. The copy of circular order dstod

21.11.1953 has been made available to us and paragraph
2 of the sowe hé& provide@ thut the woxkshOp otoff

3522&3 Pe tructed us cunfirmed for all purposes in

cumplotion of -3 yaars service in 3 workshOp whother
they Jore working against permanent or temporary posts
ﬁé? this benefit of con¢irmation will bo in the initial
grade of recrultment, fhe pith and substanco ¢f this
circuler p:dgrvisztbdt those tenporary skillea, ocewmi-
skilled and other staff werking in the railway workshop
;shculd“beltrQAted to be confirmed on the comploticn of
P3 yoars continucus service. It nowhero providoo that
'Athis benefit is extended aven to the casual labouwrors. -
The wards ' ccnfirmation will be in the initisl grado

of rscruitment‘ awply make it clear thet for takin% ol
L
bonefitwof this circular, on ewployve should bo

¢3 ' tepocsury ewployae. " casual labour
Joes np hold any llen Gn ¢ temporary cu paermunent post

¢nd as such, he is not sntitled tu yet the benefit of

‘ve (-
(et Ul

L P 'SHUf\i A
' éidVocatc
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.lo,

' this circulsr sfter the completion of 3 yesrs servico

45 casual labuurerp ‘The other circular dateds 29/31,3.60
hao not been produced before us but wo had the occcasion
to go through it in connection with sume other case
earlier und ure of the view that the compl&tion of 6 .
months continucus service 55 casual isbour morely grants !
3 status of o teumporary enployse tu the casual labour
but duss not chinge the chasracter of his empiéyment.
Jespits hls attuininy tho status of a temporary caployoo
he does not bucome tho tomporary enployes fort%ﬁgoying
the statutory benciits uvuilable to o tewporary cmploye

80e “n gcyuir.ny che 3v.tus of temporary omployoo, he

simply beuumas ent itled Lo curtain fucilities and

beneflts suci o9 dliuaes iNCLTLURTS, ieuve. medical

focilitivs, 1allwey pev5¥s, rew.rus, loans, sdvances,
“Tag definition

of casuul iabcwr ¢S5 yiven under rule 2501 of the

PeFrgubscriptaons, house rant etc.

lnd;gn Hulldu) hat&uilshmON% Mmanual ods¢ leads to tho

same Cunclus;cn. 3¢ in cur cepinion, ihe fiandings of

the leuraeu Munsif treatxng the plainiifis as tcmparary

or pexmousnt arpleyces of tiw xa;laa, sdainistration

aro not in sccordance with the law und cennot bo

upheld),

i‘iou ths noxt quostiun urising for dotermination
in th@%u nppoal, tz whethos the services of tho

§ldint;ff~respundvnts, who are shown to bo contlnuously

10,

N A .I,':.:. :'{‘-;4',"7', {,
ﬂ : “/ = Ue €
‘r/ N 4
AN ’.i':';:- /7 * .
e Y
L P, _SH:
Uk



ey

working for soveral yesrs as casual labourers

odls

were rightly terminsted by the appolladts wlor |
‘the law. The respondents have alloged that tho
appellants have comnittod broach of pgé; 149 of
the Code and vections 25-F and 25-C of tho Act.
It sgppears from the focord that the plainti¢fo-
raspondents w~ere givon a months' pay in liov of
nutice under pefz 149 of the Code and the termin-
ation of their services thus cannot be contrary
to ;géﬁ 149 of the Code., ‘ypéispuﬁedly, no
_retrégchment_gg?peqfa?ion had beén paid to tho

| respondents as pr;vided by ﬁécé}on 25=F of tho

/ Act, - '

1l. The exact details of the services rondered
by the rospondents as casual labourers have not
been made available to us but it appears from |
the ploadings of the partles thet boforo. tho
termination of their sarvices in 1976, the ;
pluintitf-respondents were working as casusl
lobourors for the last several years and as such,
they had completed the minimym continuous

"se:vice of L year as provided by vection j25-B

“of thi Act for claiming benefit under the seid

‘bection 25-F of the »nct lays down that no

uorwnon employed in any industry, who has been

/4 in cuntinuous service for not less th’ﬂ i yoor,

‘
i
i
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“

'shall be rottonched by tho employor until the
uokaan hes bean paid, at the time of rotronchment,
cunpensaticon which shall be egquivalent to lb days'
averayge pay for avery completed year of continuous
'80rvVico or any part thervot in excess of sin
menths. There is no alleygation from the sido of
the‘appellants thet such ébmpensation wds paid ih

these Cuses Lo the plaintiffs' in pera : 29 of their

rylulnLa, " Hlointxlxs cleurly claimed tho benofit

\ under sections 294 snd 25=5 ¢f tho Act, ln thoir
\.

|

/ any mention of those Vections and in reply to para

written statewents, the appesiasnts Jdid not mako

29. 1t was simpiy sﬁated thaet the notico for toxe
minatxon 0f services of tne plaintiffs undor paxa
149 of the vode is legal. %'ﬁco, tho quostion of
violation of rules, as claimed by tho plaintiffg,
does nut ariss, Froa this evasivo roply, wo aro

J4ncliney to infer thut nu retronchment componsation

’w¢s padd by ine appeixants tc the respondents ond
| unda: the law, tho respundents are entitled to tho
baneflL of Saction 29-F of the Act. In Hohsrt

PART P e g Lng 2 Qu

f ‘_ (1982 agbav-~i24) it wes neld by the Hon'bio Suprcmo

Vourt »bu. the expression 'cerminotion of gervico

‘/Z foz any rﬂdebn whatsceves' in the dofinition of the
. \" o

Aested” -2 Cory

ﬁif§221@2;//' i}{{uﬁL»~»f“
- L, RSt

Advacuie
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e 13,

expression ‘retronchment' in voctidii 2(o0o) of tho

_l.u.Act»covers every kind of tormination of sorvico

oxcept those not expressly includod in Section 23=F
ar not oxpressly providod for by other provisiono

of tho Act, It is not the caso of tho appellants
thot tho 0aso of the apspondents follo 4n ony oxcopt-

LY

ion and their termination of services cannot bo
termed as retrenchment in these cases. %o accardingly
hold that tho terminaiion of the‘servicos of. tho
plaintiffs amounted to retrenchmnnt and 4o ghoy woro
“not paid any compensation undor section 25<F of the
Act whilo torminating their servicos, tho ordors of
tormination of the plaintiffs passed by tho‘appollanta

iaro, thUs, illegal and vcid and cannot 09 ate in

lawe Tho declarations granted by the tgpﬁi Court
to the/zospondonts in these cases havo, thorofcrc,

to bo gpheld though on difforont. groundo, 2"!!
iy

12, In ¥iew of the abovo drscusuzonoo‘:z":r
d

dismiss all the four appeals and tho orders da
27.4.1976 passed by the appallant no.,2 term%patlng

the sorvices of the pldintiff- respondents.nro horob}

bonofito}available to them under tho gggﬁﬁ ,OXho'
pd:tlos ere directed-to bear their own costs of

Cantrgl Mmlnlamzlw Teibumal uat@d S’- . lo 1987

Allshzbad,

o

these appeals. 51

Y | (=
i Fery
kkb L ) L
@&h' 01‘4“6 l‘ 9
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ANNEXURE B0l Vs

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH AT LUCKNCY,

. [

Dated the 6th day of October, 1 9 8 8,

‘Present

THE HON'BLE MR, JUSTICE K.S.PUTTASWAMY .. VICE CHAIRMAN
THE HON'BLE MR. AJAY JOHRI .. MBMBER(A)

CONTEMPT PETITION NO,14 OF 1988

in
. REGISTRATION 218 of 1986 (T)

B.S. Chopra & Ors .. ‘ _ Petitioners

-vs.-
Union of India 8.0:5; T ee ~ Respondents.

This petition coming on for hearing this day,
Hon'ble Vice Chairman, made the following.

ORDER

In this petition msde under Sec,17 of the
Administrative Trikunals Act,1985(Act) and the
Contémpt of Courts Act, 1971 (C;C.Act), the peti-

4ioners have moved this Tribunal to punish the respon-

dents for non-implementation of an arder made in

' their favour on 5-1-1987 by a Division Bench of this

Tribunal consisting of Hon'ble Shri D.S.Misra(AM) and
Hon 'ble Shri G.S.Sharma(JM), in Registration T.A.Nos.
218, 219, 221 and 604 of 1986, ‘

4 ceee2

La P. St"L f\.l I
Advocoie
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2. Shriyuths: B.S.Chopra, S.Mukherjee,

Ishrat Ali and S.A.Maliki, the petitioners

before us, were wt.:'x.l~ king' as Casual Skilled Workmen
in the Norttern Railway (NR). On 27-4-1976, the
Railway Administratioﬁ terminated their éervices.
the validity of which was challenged by them in
Original Suits Nos.191, 192; 193 and 194 of 1979
in the Court of the Munsi ff, Lucknow, who on
23;9-£§81 decreed them. Against the said judg-

» ments and the decrees of the learned Munsiff, the

Railway Adminiétration filed appeals before the

VII Additional District Judge, Lucknow, which

were pending as on 1-11;1985. On the constitution

of this Tribunal, those appeals were. transferred

to this Tribunal and they were registered as
Registration T.A.Nos,218, 219, 221 and 604 of 1986,
On an examination of the contentions urged in the
cases, a Division Bench of this Tribunal consisting
of Hon'ble Shri D.S.Misra(AM) and Hon'ble Shri G.S.
Sharme (JM), on 5-1-1987 disagreeing with the learned

- Munsiff on some of the findings recorded by him, -

however, upheld the decrees made by him and issued
certain directions, as set out in the operative
portion of its order and the same which is material,

reads thus:

"In view of the above discussions, we
dismiss all the four appeals and the
orders dated 27-4-1976 passed by the
appellant No,2 terminating the servi-
ces of the plaintiff-respondents are
hereby quashed being in contravention

of

_ A{;?C{e{}/? e (:\nv
ﬁ ’ O“L?/:%JW""’”’“‘Cﬂ

L.P. SHuUr
Advoct s
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of law and the plaintiffs shall be
deemed to have been reinstated on _
their respective posts with all con-
sequwntial benefits available to them
under the rules, The parties are
directed to bear their own costs of
these appeals.®

' The petitioners complain that the respondents have

- )
j not-faithfully complied with this order that has

become final in letter and spirit, and if anything h
they have wilfully disobeyed the same and therefore
we must first ensure its compliance and then punish

them under the C.C.Act.

3. In thedr reply, the respondents have asserted
that they had faithfully complied with the orders made
by the Tribunal in favour of the petitioners and have
therefore urged for dropping these proceedings against

. them,’ '

4, Shri L,P.Shukla, learned Advoéate, has
appeared for the petitioners. Shri A.K.Gaur; leamed
Advocate, has appeared for the respondents. We have
heard them at lencth yesterday and to-day anmd perused

all the original records.

5.°Shri Shukla contends that one of the principal
directions issued by this Tribunal on paymeﬁt of arrears
of salaries of the petitioners from the Aate of their
termination to the date of thelr reinstatement to
service had not been faithfully complied with by the
respondents and had been wilfully disobeyed by them
by making an arbitrery, unintelligible and a non-gpeaking

v

arder

Lo P, SHU R,
Advoczic
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order on that aspect. In support of his contention,
Shri Shukla strongly relies on the rulings of the
Supreme Court in MOHANLAL v, FANAGEMINT OF M/s BHARATH

. ELECTRONICS LTD. /{1981)3 SCC 2257 and L.RUBERT D'SQUZA

].A

-vs .- EXECUTIVE ENGINEER, SOUTIERN RAILWAY & ANR./(1982

SCC {L & 5) 124,7.

6. Shri Gaur refuting the contention of Shri Shukla,

L
-

contends that the order made by the Railway Administra-

. tion denying arrears of salary, even assuming that it

was perverse and illegal, had not been made in wilful

disobedience of the order made by this Trlbunal and

these proceedings are therefore liable to be dropped.
In support of his contention, Shri Gaur strongly relies

“on a Division Bench ruling of the Allahabad High Court

in BALDEO SINGH v, CHABI SHYAM (1988 U,F.Local Bodies
and Educational Cases, 411).

7. We have earlier reproduced the operative

portion of the order of this Tribunal,

8. In compliance with the order of this Tribunal,
the Railway Administration, on 2-6-1987 had made an

order in favour of the petitioners (Annexure A2), which

reads thus:

"Office of the Dy.C,E.E.(W), Northern Railway
Charbagh, Lucknow. ,

Office Order No,.38 dated; 2-6-1987

Following orders are issued to be given
immediate effect:

The termination orders isswed by Dy.CEE(W)/
CB/Lucknow dated 27-4-1976 effective from
28,4,1976 are hereby quashed and the services

of
g
Ai%.ested['f,:gé Cony

Lo, P, SHuU B
Advociiw



P

- 5-

of the following Casual Skilled Artisans
are reinstated on their respective fosts
with all consequential bere fits available
to them under the rules. They are accard-
ingly reinstated with effect from 28,4.76
on their respective posts, pay and place
etc.

s1 - Ex. Deéigna- Placo of
No. Name T No, tion, _postings.

1. Sri B.S.Chopra 213/J. C,L.Wire- SS/Wiring/
S : man (skil- AMV,
'-. . ’ _ ' : led) O

2, " S,Mukerjee 222/J -do- -do-

'3, " H.A.Malki  137/J  C.L.Elec- SS/TL/Alam-

troplater bagh.
(skilled)

" 4, " Ishrat Ali 269/3 C.L,B/Fit-

ter(skilled) -do-

o - - -

NOTE: Item No,182 are provisionally adjusted
by temporarily downgrading 2 posts of
H.S. Gr.I Wireman to Skilled grade.

Item Nos,3 & 4 are provisionally adjusted
against the existing vacancie s under SS/TL/
ﬁAlamgagh respactively.

‘Authority.- Judgment dated 5-1-87 of Central Admi-
nig¢trative Tribunal, Additional Bench, Alla-
- habad and the legal inion obtained from ‘
DRM(Litigation Cell 7Eucknow on Case No.K/BSC/
CC/AMV dated 25-5-1987.

Sd, " xx xx
Dy.Chief Electrical Englneer(W)
Northe rn Railway : Charbagh,
LUCknow .

On the terms of this order, the'petiiioners have been

,réinstated to service to the posts they held before

their termination,

9. We have carefully examined ghé findings of
thié Tribunal and this order. ‘We Sré of ﬂle view'that
this order faithfully complies with-the direction of
this Tribumal for rﬁ}nstatement.

10.Cn

u_wtef SN {‘ B
W ( /,,wa «
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10. On reinstating the petitioners, the Railwar
Administration examined the outstanding parts of the

order of this Tribunal and made an order on 6-11-1987

~ (Annexure-AS) which reads thus:

/ ’
(, ) . R4
.~ PNorthern Railway.
No.E/DSC/CC/AMV /. 6=11=-87

The SS/76 ANV
+ . The SSM/AMV

Sub; Court Casé.

In ref, to the judgment in the
Court Cases Nos,218/86 connected with
219/86(T) 221/86(T) and 604/86(T) of
S/Shn BS Chopra, Ishrat Ali, S.Mukerjee
and S.A.Malki. The Dy .CEE (w}/dico has
passed the following orders:

They may be informed accord-
ingly:

(a)The period of absence to be
counted towards service,

(b) Seniority to be continwed

accordingly counting the total
service,

(c) Pay fixation to be done accord- -
ing to their service and seniority.

ﬁ (d) No arrears is payable on this: i]

P account,
Sd. xx xx ®

In sub-paras (a) to (c¢) of this order, the competent
officer had directed his subordinates to extend the
benefits due to the petitioners on their seniority
and pay fixation with which they have complied. On
this, it follows that the directims o this Tribumal
on fixation of pay and sehiority of the petitioners

stands

Attested[T C-my
( ! é N M/ﬂw""\

b‘ P.' SHU KLA
Advocaic
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stands complied or will be complied as assured
by the respondents in their reply., With this, we

now pass on to examine on what has been stated or

directed in sub-para (d) of the order' dated 6-11-1987

on which the controversy has centered before us.

1l. In deciding the limited question whether

the order of this Tribunal had been faithfully com-

pkdgd with or not and whetter there _was wilful dis=-

obedlence or not, this Tribunal cannot and does not

— —————

sit in judgment on the legallty, aptness or correctness

of the orders in compliance of the order 6{ this

Tribunal. We must not also lose sight of the fact
dcsval

' that we are dealing w1th*€ca§k Contempt under the C.C,

Act. Bearing these and all other principles, we are

of the view that the last part of the order made by

the Railway Administration cannot be characterised

as made in wilful disobedience of the order of this

R

T;ibunaiﬂor had wilfully defeated the sam as urged

by Shri Shukla,

-

12. In Mohanlal's and Robert D'Souza's cases,
the Supreme Court was not dealing with a case arising

under the C,C,Act, but was dealing With retrenchments

“of Industrial wa kers governed by the Industrial Dis-
putes Act, 1947, and the effect of annulling retrench-~
_ ments by Courts. But, that is not the position in the

present case. Hence, the ratio in these cases does not

bear on the point.

13, On

A“Cbng/T 2 ;,,,

WC//JMW

L.P. SHUKLA
Advocate
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13, (n the foregoing discussion, we
hold these proceedings are liable to be dropped.
. L wvinst- ¢ '
But, in doing so, we /may necessarily reserve

liberty to the petitioners to challenge the order

vdated 6-11-1987, to the ex}ent they are aggrieved,

in a fresh proceeding under Section 19 of the Act.

. On this view of the matter, we decline to further

. -
4

“ examine the legality, validity, aptnéss or correct-

ness of the order. But, we méke it clear that

| whatever we have said in this order cannot be relied

! on by the respondents- for justifying the order

in the fresh proceedings under the Act,

s

14. On the foregoing discussion, we hold
that these Contempt of Court Prbceedings are liable
to bebdrOpped. Vie, therefore, drop these Contempt
of Courts Proceedings. But, in the circums tances

of the case, we direct the parties to bear their

own costs.

) N . O P SR,

(;AC{/ ) S’U/ l___,/
(AZKY JOHRI) (K.S .PUTTASWAMY ) A
MENMBER(A). . VICE CHAIRMAN,

b4
./T%»\L- '
, %)
\Q‘iv%/\b\%

N \"'\

ﬁ -

e
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tut rest ol the contents are denied,
\ - - L3 0 - > -
y*"h- Thot in respect of subepara (vi) oif the epplicatio

=

IN T.E CENJRAL ADMINISTRATIVE TRIFUN.AL,
SITTING AT LUCKHGY

REGI.TRATION NO. 192 of 1988(L)

oS CHOZL . econs 4~LppllC?~nt
Versus

Union of India & Others. weses  Respondent,

COUNTER-REPLY

I, AJ CRowsels.. workins as

-

/@29254307Q&é?&éé°b3 Northern Rsilway, iLucknow do hereby
solemnly ffirm wnd state as underi-
1= That the abovena.ed officiecl is fully conversint
witi the fucts of tiie case zad has recd the gpplicetion ond
understdod its contents ena has been authorized by the

,

reg.oncents to file tuls Counter Reply.

2~ Thot the contents of puras 1 to 5 ol the worlication
do not coll for reply.

3~ . Thot the contents of para 6 sub~para (i) to (v) of

tae apslicution cre wdmitted so far it is a matter or record

the contents so far it is & metter or record is admitted, bi
however, 1t mey be stated here that the applicent has quot
only a paragrerh or the judgement wiile the Judgement shoy

ve reud os o Wiole anu Then its meaning should be inferre
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\ '5~ That the contents of sub-para \vii} Of the application
/)*lare admitted,
6= That the contents pf sub-para(viii} of the application
so far it is a matter of record is admitted but rest of the
coﬁtents are denied, éhe sald Contempt application filed by
the gr.licant under section 17 of the Administrative Tribunal
act 1985 were finally dropped.

7~ Thet the contents of reply to sube-para (ix) of the
- azplication so fzar it is a matter.of record is admitted but
restoof tie contents are denied. It 1is further clarified
here that in the para under reply only a paragraph has been
guoted while the Judgement scould be read as 2 whole and then

its meaning may be inferred.

8- That the contents of sub-para (x) of the application
- do not call for reply.
(<> G- That tie contents of sub-para (xi) of the application

- is denied as irrelevant. The said Rule 2044 of the Indian
i Railway Esteblisument Code Volume-II does not apply in the

instant case,

10= That the contents of sub-para {xiij} of the application

is categoricclly denied. The citations quoted in thne para

= I _

pa——

under reply are not applicable in the instant case.

17~ That the contents of sub-para (xiii) of the epplication

ig categoricclly and vehemently denied. The applicents as

— \

————r

) per rules are not at all entitled for back wages as alleged.
The proforma fixction as per rules huve already been given

.g‘_':_;[/\rﬁ_———- ..o.ooo}/"‘
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5”“ to the applicants.
SU D=
12= That the contents of/para (xiv) of tne application
is denied es irrelevant,
] S That in reply to para'7 of the appliéation it is

stated that the gpplicants are not entitled to claim any

relief as stuted and the grounds mentioned therein are not

maintenable having no force of law.
,L\ 14 ~ That the contents of para 8 to 13 of the application
do not caii for reply.
LUCKNOw# Qo
DATED: 253~ 871 " stamrug S VH\ Y
28 VERIFICTIOHN
I, tie above named officiai do hereby verify that
tue contents of para 1 of this Counter Reply is true to
< my personal knowledge a.d tiose of paras 2 to 14 are
\13 believed by me to be true.on the basis of official records

aad legal advice.

LUCANOWY

o—z
DATED: 26-3- 89  STCWTURE SRR
2%




¢ IN THE CENTRAL ADIINISTIATIVE TRIBUNAL,

>ﬂ SITTING AT LUCKNOW

REGISTRATION NC. (0.A.) 192 of 1988(L)

B.S. CHOPRAA-DDR,  vv...Appliant

Versus
Union of India & Others, «sse.Respondent.

Judgement Reserved on 4,4-90

WRITTER ABGUMENTS

That after conclusion of the arguments on
behalf of the applicant and part arguments on behalf
of the answering respondents, this Hon'ble Tribunal
directed the counsel for the respondents to file

yJ”/ written arguments which are as follows:-

" 1. As per this Hon'ble Tribunal's judgement

dated 5.01.1987 (para 9], the applicant's

W Xw“ were only casual labourers and in compliance
&6 - N

%‘ ' of the Hon'ble Tribunal's aforesaid judgement
the applicants were again engaged . {reinstated)
as casual labourers.

2. As per division bench (consisting of Hon'ble
LJV/ Vice Chairman and An Administrative Member)
A

%\, Judgement dated July 10, 1989, vidya Singh

~

(..I..'.OZ..



’j?‘

1 = : 2 VL
l Vs. U.0.I. & others reported in (1990) 12
}“’ ) Administrative Tribunal Casés 18, the casual labour-

ers were not allowed back (arrears of) wages
— - - ‘ - i = . .

taking into account the fact that the applicant

. had not worked during the period, and having regard

N

to the nature of the engagement only in the capacity

A , of casual labour, though the Hon'ble Tribuanl must

be aware of the case of Robert D'Souza Vs. Executive

Engineer reported in 1982 5CC-124,

3. Similarly in another reported division bench judge-
ment dated June 7,1989; V. Sainudheen Vs..Senior
Divisional Enginmer & others reported in (1989)

11 Administrative Tribuhals Cases 740, the Hon'ble

Tribunal - msxzE=® held thgt casual labourers will not

¢
i

”<3 be entitled to any arrears of §§§ and allowances,
(para 5,1ast few lines of the judgement) This case
/is gquite similar to the case of the applicants.

4.
As per para 3 of -ths: judcement dated 5.01.,1987 of
o J{
this Hon'ble Tribunal, thefapplicanté were offered

W

alternative employment wiiich except the applicant

) Nt
/7 “ﬁﬂ
;Jfgﬁ No. 3 namely Israt.aAli, all the other avpplicants
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refused hence as 7»er vrovision of section 25 E(i)

.
e

of the Industrial Disvputes Act, 1947, the applicants

N

\ _
\ were not even entitled for any compensation and

-

(\ i . = M TR =S W

< ' therefore there is no question of any back wages

!

to any of the apvplicants,

‘ e -~ ~l| :
LUCKNO, ,

(ANIL SRIVASTAVA)
Dated 5.4.,90 - ADVOCATE

/L_ Counsel for Respondents.
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In the Centrgl Administrative ‘Tribumsl, Allghabead,
Sitting at Tucknow,

O.A. No. 192 of 1988 (L)

B.S. Chopra & others cee Applicanfs;
Versus

Union of Indig & others cee Respondents.
INDEX,

8 20 600000 5.0 52'3 0T PP L EL0s LNt tteLsyeeeerrsresess bty

S.No. Particulars. Page No.

000008080 090008 a4 20t ENEtetets bRt Pl seeRetene e

1.. Rejoinder cow 1 to 6
2. Annexure No. A-4. - cee 7 to ]g

Photo stat copy of rule 1345
of Indian Railway Establishment
Code Vol, II ( Sixth Edition~
1987) and photo stat copy of
Printed Serigl No. 5642,

9 0 0 8°8 50600 £ 0600503000080 0 0900803003800 0sbrotstostorseresr

bs Bt

Signzture of the Applicsnt.



IN_THE CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD,
SITTING AT LUCENOW.

P Registratiom No. 192 of 1988(L).
B.S. Choprs & others cee « Applicants.
Versus
Union: of India & others ... Respondents.

REJOINDER TO THE COUNTER REPLY
FILED ON BEHALF OF THE RESPONDENTS.

I, B.S. Chopra, aged gbout 45 years, som of
Late Hants Rgj Chopra, resident of 10-C, Singar-
Ragar, Luckmow, do hereby solemmly offirm eznd

state gs under -

Te That the sbove-npmed is the epp'licanzt
Hoe 1 im the cazse gnd zs such is fully conversant
with tﬁe facts of the cgse, He haos rezd the counter
reply and understood its comtents znd hgs beenm

authorised by other applicgnts to file this rejoinder:-

2. Thot the contents of para 1 of the

ﬁ/‘w@/’”%" counter reply call for no remzrks.

3 That the contents of psras 2 of the

counter reply cz2ll for no remarks.

eedl,



)‘,L L, Thzt the contents of parz 3 of the

counter reply call for no remarks.

5 That the contents of para 4 of the
counter reply czll for no remagrks, The judgment
dated 5.1,1987 of this Hon'ble Tribunagl is azlready

on. record azs Amnexure No. A~1 to the spplicantion,

e That the contents of para 5 of the

counter reply call for no reply.

7. That the contents of para 6 of the

counter reply call for no remarks.

8. Thst the comtents of para 7 of the
el feov 7o Feamoxks

counter replyjs The judgment dated 6.10.1988 of

this Hon'ble Tribunzl is pnnexure No. A-3 to the

applicstion..

9. That the contents of para 8 of the

appliention counter reply do not cgll for sny

reply.
\ 10, That the contents of para 9 of the
counter reply are denied and the sverments made

fb(‘ ﬁ% im para 6(xi) of the spplicatiom are reitersted.

It is clarified that the gpplicents, even in terms
"of Rule 1345 of the Indizn Rzilwasy Estsblishment

E Code Vol. II ( Sixth Edition-198%) which is corres=- -

/ ponding to old Rule 2044-B of the Indizn Rzilwsy

e ——— e e =

eeede
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Estoblishment Code Vol. II ( 1973 Editiom) read
vith Printed Serial No, 5642, are entitled for
full pay a;:d allowences for the intervening period
thot is from the date of termination: of their
services till the date of reimstptement, It is
further clarified E?Ll_aw‘_of 11m1 tation: for poy-
’m:ent of arrears is not gpplicable in the case of
the opplicants ags they are governed by the Psyment
i of Wages Act, 1936.Et is further submitted that
| the gpplicants had already brought to the notice
/of the respondents that Lh,ey _gf_c_gpt applicant no. 3

had not secured zny employment duiing ahy period

between terminstion snd reinststement. The gpplicant

it

No. 3 had secured employment under the respondents

aitd had earned lessf_y;;ages than woht he is entitled

‘ on reinstatement. A true photo stat copy of Rule

1345 of the Indism Reilwsy Establishment Code VoluIT
q,}ongtmth a true photo stat copy of Printed Serigzl
No. 5642 is being filed herevith »s ANNEXURE No, A=l

to this rejoinder. )

\
11. That the contents of para 10 of the
couniter reply a=re vehmently demied gsnd the svermemts
made- im para 6(xii) o\f the zpplicatiom are reitersted.
The citations quoted in the said para of the appli-
cation: sre fully—spplicsble im the instent case of

the zpplicants.

12. That the contents of pzra 11 of the
counter reply sre sbsolutely wrong, hence they are

vehmently denied and the averments mapde in pars

.C'OL}‘.
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6 (xiii) of the spplicationm are reitersted.
The respondents agre required to a strict
proof of the allegations made im the psra

under reply.

It is clarified that since the gpplicents
have been reimstated on their respective
vosts viith gll comsequentizl benefits gvgil-
able to them under the rules by this Hon'ble
Tribumsl vide Judgment gnd Orders dated 5.1.87
( Annexure No. A-1 to the gpplicatiom),the
question: of non-pgyment of their back wages
are to be
does not agrise specially when they h¥xm/brmx
given benefits of continuous service, semiority
and fixgtiom of pay as evidemt from the orders
of the respondent nro. 2. contzined in Annexure
No. 2=-2 to the épplicationf. In terms of the
judgment znd orders of this Hon'ble Tribumzl,
the respondents sre boumd to pgy bsck wages of

the app]j;dants: as per rules.

13, Thst the contents of pars 12 of the
counter reply are denied and the sverments made

im pars 6(xiv) of the gpplicastiom sre reiterated..

1k, That the contents of parzs 13 of the
counter reply are wrong, hence denied gnd the sver-
ments made im pars 7 of the ppplicatiom are reire-
rated. The spplicants zre emtitled to the reliief
clsimed on the facts snd groumds mentioned im the

application.

. 005'0
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15.

(%)

That the comtents of para 14 of the

counter reply do not cgll for any remarks.

16.
that

That it is relevant to mention here

the respondents, while znswering pars 14 of

the Contempt Petitionm ( Comtempt cese No. 14 of

1988), submitted im pars 13 of the their writtem

|

statement that the zpplicants zre not entitled for

their back wages on the principle of ' No wrk no

jPey'e The said poras of the comtempt petitiom wud

written statement sre reproduced below :=-

Parz 14 of Contempt petitiom.

¥ 1 L".:

1} ]3.

That on 6.11.1987, the opposite party no.i
issued 5 letter dated 6.11.1987 by means

of which it was finglly declared by him that
no arrear Ofbpa‘,{ in: respect of the gpplicants'
bsack wages would be paid to them, which ought
to hgve been psid as per rules aznd as per

judgment snd orders of this Hon'ble Tribungl.!

1 f the written stotement.

That the comtents of paragraph no. 14 of the
petition as stated are not admitted and are
denied, It mzy be stagted here that the pppli-
cants: haove misconstrued o-nd misinterpreted

the letter dated 6.11.1987 issued by the oppo-
"site party no.t im as much as that since the
petitioners have not st 211 been worked they
are no entitled for any arrears of vay on the

principle of ' No work nmo pay'. Although if

v..6.



(6)

the Hom'ble Tribumgl comes to the comclusiom
that they should be given salary for the
periods im which they did mot worked a2t 211,
the opposite partyes: shall sbide by the order

and directioms in that respect.”

17, That the above principle ' No work no
Pay'! is not agpplicable inm the instanmt cgse -nd the
applicents are entitled for psymemt of their back
Wages in temms of judgment snd orders dated 5.1.87
of this Hon'ble Tribunsl, rules and principles 1lzid
dowr by the Hom'ble Supreme Court of Indig s their
services were terminated inm non-compliznce of section

25 =F of the Industrial Dispute Act, 1947.

fiy B

~ Applicant.
Luckmo we through Sri L.P, Shukla,
Dated =5-1989, Advocate.

Veri fication:

I, B.S. Chopra, spplicant No.1, do hereby
verify thst the contents of paragraphs 1 to 17
of this rejoinder are true to my knrowledge and
belief znd that I have mot supressed shy materisl
fact. I have also been guthorised by other sppli-

cants to sign ond verify this rejoinder on their

behglf. é
Loper—

Luckno w: . Applicant No.l.
Date:d -5-1989 -
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1344 (FR. 54 A)—(1) Where the dismissal, removal or compulsory retirement of «
r%’ay servant is set aside by a Court of law and such Government servant is reinstated
without holding any further inquiry, the period of absencc from duty shall be regularised
and the Government servant shall be paid pay and allowances in accordance with the pro-
visions of sub-rule (2) or (i)__subjccﬁg__ the directions, if any, ot;thc court.

(2) (i) Where the dismissal, removal or compulsory retirement of a railway servant
is set aside by the court solely on the ground of non-compliance with the requirements of
clause (1) or clausa (2) of Article 311 of the Constitution. and wherec he is not exconcrated
on merits, the Government servant shall, subject to the provisions of sub-rule (7) of Rule
1343 (FR 54), be paid such amount (not being the whole) of the pay and allowances to
which he would have been entitled had he not been dismissed, temoved or compulsorily
retired, or suspended prior to such dismissal, removal or compulsory retirement, as the
case may be, as the competent authority may determine, after giving notice to the railway
servant of the quantum proposed and after considering the representation, if any, sub-

. mitted by him, in that connection within such period (which in nro case shall exceed sixty
a days from the date on which the notice has been served) as may be specified in the notice.

Provided that any payment under this sub-rule to a railway servant (other than a

railway servant who is governed by the provisions of Payment of Wages Act- -1936) shall

. be restricted to a period of 3 years immediately preceding the date on which the judgment

d of the court was passed. or the date of retirement on superannuation of such railway ser-
vant as the case may be.

(i) The period intervening between the date of dismissal, removal or compulsory
retirement including the period of suspension preceding such dismissal, removal or com-
pulsory retirement, as the case may be, and the date of judgment of the court shall be
regularised in accordance with the provisions contained in sub-rule (5) of Rule 1343.

(3) If the dismissal. removal or compulsory retirement of a railway servant is set
. aside by court on the merits of the case, the period intervening between the date of dis-
missal, removal or compulsory retirement including the period of suspension preceding,
such dismissal, removal or compulsory retirement, as the case may be. and the date of
reinstatement shall be treated as duty for all purposes and he shall be paid the full pay
and allowances for the period, to which he would have been entitled, had he not been
dismissed, removed or compulsory retired or suspended prior to such dismissal. removal

or compulsory retirement, as the case may be.

: '(4) The payment of allowances under sub-rule (2) or sub-rule (3) shall be subject
* to all other conditicns under which such allowances are admissible.

(5) Any payment made under this rule to a railway servant on his reinstatement
shall be subject to adjustment of the amount, if any, earned by him through an employ-
ment during the period between the date of dismissal, removal of compulsoty retirenient
and the date of reinstatement. Where the emoluments admissible under this rule are equal
to or less than those earned during the employment elsewhere nothing shall be paid to
the Government servant. ‘

fa

V1345. (1) When a railway servant who has been suspended is reinstated (or would
have been so reinstated but for his retirement (including premature retirement) while under
suspension,) the authority competent to order reinstatement shall consider and make a
specific order— ’

(a) regarding the pay and allowances to be paid to the railway servant for the
period of suspension ending with reinstatement or [the date of his retirement
(including premature retirement),] as the case may be; and

(b) whether or not the said period shall be treated as a period spent on cuty.
{3—~1 RB/ND/87

b
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(2) Notwithstanding anything contained in Rule 1343 where a railway servant under
sus%’alsion dies before the disciplinary or the court proceedings instituted against him are
concluded, the period between the date of suspension and the date of death shail be treated
as duty for 2ll purposes and his family shall be paid the full pay and allowances for that
period to which he would have been entitled had he not becn suspended, subject to

adjustment in respect of subsistence allowance already paid.

(3) Where the authority competent to order reinstatement is. of the opinion that
the suspension was wholly unjustified, the railway servant shall, subject to the provisions of
sub-rule (8) be paid the full pay and allowances to which he would have been entitled,
had he not been suspended:

Provided that wherc such authority is of the opinion that the termination of the
proceedings instituted against the railway servant had been delayed duc to reasons directly
attributable to the Government servant, it may, after giving him an opportunity to make
his representation within sixty days from the date on which the communication in this
regard ‘is served on him and after considering the representation, if any, submitted by
him, direct, for reasops to be recorded in writing, that the railway ssrvant shall be pz:d
for the period of such delay only such amount (not being the whole; of such pay and
allowances as it may determine.

(4) In a case falling under sub-rule (3) the period of suspension shall be treated
as a period spent on duty for all purposes.

(5) In cases other than those falling under sub-rules (2) and (3, the railway servant
shall, subject to the provisions of sub-rules (8) and (9) be paid such amou:t (not being
the whole) of the pay and allowances to which he would have been entitled had he not
been suspended, as the competent authority mey detsrmine, after giving notice to the rail-
way servant of the quantum proposed and after considering the representation, if  any,
submitted b.y"him in that connection within such period (which in no case shall exceed
sixty days from the datz on which the notice has been szrved) as may be speciiied in the
notice.

(6) Where suspension is revoked pending finalisation of the disciplinary or ke
court proceedings, any order passed under sub-rule (1) before the conclusion of the pro-
ceedings against the railway servant, shall te reviewed on its swn motion after the con-
clusion of the proceedings by the authority mentioned in sub-rule (1) who shall make an’
order according to the provisions of sub-rule (3) or sub-rule (5), as the case may be.

l(7) In a case falling under sub-rule (5), the period of suspension shall not be

-treated as a period spent on duty unless the competent authority specifically directs that

it shall be so treated for any specified purpose:

Provided that if the railway servant so desires, such authority may order that the
period of ‘suspension shall be converted into leave of any kind due &nd admissible to the
Government servant.

NOTE.—The order of the competent authority under the preceding proviso shall
be absolute and no higher sanction shall be necessary for the grant of—
(a) extraordinary leave in excess of three months in the case of temporary railway
servant; and '

(b) leave of any kind in excess of five years in the case of permanent or quasi-
permanent railway servant.
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(8) The payment of allowances under sub-rule (2), sub-rule (3) or sub-rule (5) shall
be subject to all other conditions under which such allowances are admissible.

(9) The amount determined under the proviso o sub-rule (3) or under sub-rule (5)
shall not be less than the subsistence allowance and other allowances admissible under
Rule 1342.

(4 L)
Government of India’s Orders

(1) FR. 54 absolute—A Government servant was: dismissed from service on the
8th March, 1927, and, on appeal, was reinstated with effect from the 27th October, 1927.
The appellate authority declared, under F.R. 54, that the period of unemployment between
the dates of dismissal and reinstatement should be treated as spent on duty and allowed to
count for leave and increments. As there was no post against which the lien of the
Government servant could be shown for the period of dismissal, the question arose whether
in the absence of lie on a permanent post the period of unemployment could count for
leave or increments. It was decided that F.R. 54 is absolute and unconditional and that
it could not be absolute if the condition of “lien” had first to be satisfied.

(GI., FE.D. No. F/28-R.I/28, dated the 5th April, 1928.)

(2) When suspension regularised as leave consequential recovery inescapable.—A
question having arisen whether in cases where the period of suspension is ordered to be
treated as one spent on leave and when on conversion it is found that the greater part of
the period is to be treated as extraordinary leave for which no leave salary is admissible,
the recovery of the subsistence allowance already paid would be in order. The moment
the period of suspension is converted into leave it has the cffect of vacating the order
of suspension and it wili be deemed not to have been passed at all. Therefore, if it is
found that the total amount of subsistence and compensatory allowances that an officer
received during ihe period of suspension exceeds the amount c¢f leave salary and allo-
wances, the excess will have to be refunded and there is no escape from this conclusion.

(GI1., M.F., U.O., No. 3409-E.1V/S3, dated the 25th April, 1953, U.0. No. 320-E.
I1V/54 dated the 22nd February, 1954 to the Communications Division and M.F., ((’s)
U.O. No. 1681-C. 1I/54 dated the 2nd March, 1954.)

(3) Treatment of period of absence and payment thereof.—The Government of India
have conveyed the following clarifications in regard to certain points which have

been
raised in connection with the application of F.R. 54, 54-A and 54-B.

(1) The decision of the competent authority under F.R. 54, 54-A and 54-B is in

. respect of two separate and independent matters, viz., (a) pay and allowances for
' the period of absence, and (b) whether or not the period of absence should be
treated as duty. Tt is not necessary that the decision on (a) above should

depend upon the decision on (b) above. The competent authority has the dis-

cretion to pay the proportionate pay and allowances and treat the period as

duty for any specified purpose(s) or only to pay the proportionate pay and
allowances. It has no discretion to pay full pay and allowances when the

period is treated as “‘non-duty”. 1f no order is passed directing that the period

of ebsence be treated as duty for any specified purpose the period of absence

should be treated as ‘non-duty’.  Tn such cvent, the past service (i.e.) service

rendered before dismissal. removal, compulsory retirement or suspension will
not be forfeited.
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(2) As Fundamental Rule 54 is absolute the law of limitation need not be invoked

} at the time of paying the arrears of pay and allowances for the period from the

date of dismisszl/removal/compulsory retirement/suspension to the date of re-
instatement in respect of all cases where the pay and allowances are regulated
on reinstatement in accordance with the provisions containzd in F.R. 54, F.R.
54-A and F.R. 54-B with the exception of those covered under sub-rule (4) of
FR. 54 and sub-rule (2) (i) of F.R. 54-A. .

(GI, MF, OM. No. 15(14)E.IV (59), dated the 25th May, 1962 and the 9th
August, 1962 vead with provisions of F.R. 54, 54-A and 54-B.)

. (4) Regulation of pay on reinstatement on grounds of equity or court judgment,

etc.—1. The following questions in connection with the reinstatement of dismissed/removed/
discharged Government servants or the Government servants whose service had been ter-
minated, came up for consideration :

(1) Whether before the Government of India decide to reinstate an individual on
grounds of cquity, concurrence of the Ministry of Firance should be obtained
for payment of pay and allowances for the intervening period; or whether the

administrative authorities, could themselves, after following the prescribed pro-

cedure, e.g., consultation with the Union Public Service Commission etc.. re-
instate the person and sanction payment of pay and allowances under F.R. 54.

v/ (2), Whether in cases of reinstatement con the ground of dismissal,"removal,’dischargé
= - ! from or termination of service being held by a court of law or bv an appellate/
| revicwing authority to have been made without following the procedure requi-
red under Article 311 of the Coustitution, payment of full pay and allowances
for the intervening pericd is automatic and cempulsory.

t 2. As regards question (1) above, it has been decided that the concurrence of the
Ministry of Finance will not be necessary for reinstating a Govarnment servant if the
authority which reinstates the Government servant is compeltent to appoint him. The
question as to what pay and allowances should be allowed for the intervening period and
whether or not the period should be treated as duty, will be dealt with under F.R. 54.

3. Regarding question (2) stated in para 1 above, it has been decided that F.R. 54
is inapplicable in cases where dismissal/removal/discharge from or termination:of service
is held by a court or law or by an appellate/reviewing authority to have been without
following the procedure required under Article 311 of the Constitution. In such cases—

(i) if it is decided to hold a further inquiry and thus deem the Government servant to
have been placed under suspension from the date of dismissal/removal/dis-
charge /termination under Rule 12 (3} or 12 (4) of Central Civil Services (Classifi-
cation, Control and Appeal) Rules, 1957 or a corresponding rule, the Government
servant will be paid the subsistence allowance from the date he is deemed to have
been placed under suspension;

%) if the Government servant is not ‘“deemed” to have been under suspension as
enviséged under (i) above, the payment of full pay and allowances for the inter-
vening period and treatment of that period as dutv for all purposes will be auto-
matic and compulsory, provided that-—

{lﬂw (a) the arrears should be paid subiject to law of limitation;
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‘(b Where the reinstated Government servant_has Secured employment durmg

A any period between the dxsmlssal/rcmoval/dlscharge/termmahon and rein-

statement, the pay and allowances admissible to him after reinstatement for

the intervening period shall be reduced by the emoluments earned by him

durmg such employment if such pay and allowances exceed such emoluments.

If the pay and allowances ‘admissible to him are equal to or less than the
emoluments earned by him nothing shall be paid to him: provided that the

$ "amount to be paid under (i) and (iiy above will be determined subject to the
» v directions, if any, in the decree of the court regarding arrears of salary.

4. As the termination of service of a Government servant without following the proce-
dure laid down in the Central Civil Services (Classification, Control and Appeal) Rules, the
Central Civil Services (Temporary Service) Rules, the C.S.R. or the terms of his appoint-
ment, etc., results in the payment of arrears by way of pay and allowances, the need for
meticulously observing the “proper procedure” in such cases is once again impressed on
all concerned.

5. In all cases where the circumstances leading to a Government servant’s reinstate-
ment reveal that the authority which terminated his services, either wilfully, did not observe,
or through gross negligence failed to observe the ‘“‘proper procedure” as explained above,
before terminating his service, proceedings should be instituted against such authority under
Rule 16 of the Central Civil Services (Classification, Control and Appeal) Rules, and the
question of recovering from such authority the whole or part of the pecuniary loss arising
from the reinstatement of the Government servant should be considered-

(GI, MH.A, OM. No. F. 2/9/59-Ests- (A) dated the 27th May, 1961 and the 30th
May, 1962-)

(5) Suspension treated as “dies-non” not reckoned as service:—It has been decided in
condultation with the Comptroller and Auditor-General that the period of suspension of a

Government servant, which is treated as dies-non, should not be reckoned as ‘service’ for the
purpose of any of these rules.

(GI1, MF., Endorserﬁent No. F. 7(41)-Est. 1V/53 dated the 18th July, 1953 andv

" U.0No. 1824/E.1V/54 dated the 23rd February, 1954 to the AG., P& T.)
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- continue to be a peneral selection post.  However only Ministerial staff of all
¢ departinents would be cligible for consideration for this pest.  (This dispuses of
v DPOIBKN’s Confidential D.0. letter No. E-31/Genl, duted 4-4-72). ,
. \/ffm“l Mo, 5642.—Circular No. 32E'0 25 (E.D&A), duted 5-5-1972, °
i, Sab—Admissibility of pay and  allowances to Railway servants on
f‘ reinstatement as a result of decree ete. —«Apnhc:uum of *aw
" of Limitation in cases of Gm'c,nmmn mplnyew gove rned by

: }f Puyment of Wages Act.
]

5641
‘ ! SAAED NO - eee
! L ORDER VVEXURE NO -
v, . : ¢ '
oA A excrcise of the powers confefied by Rule 3 of. the Al Tudia Service ‘
| (Dul“lbbS Allowance) Rules, 1972, the Central Government hereby directs thy, |
every member of an All India Service shall draw Dearncss Allowance at the ¢
| following rates wnth effect from 1-4-72 1— _ '
{ v
f Pay per month . Rates of Dearngss Allowance .
% _ Rs. 400 and above but below Rs, 16()/- : L
1 " Rs, 450/-, S
, Rs. 450 and above buup to - Rs 164’ , P
r Rs. 499/-. S -
Above Rs. 499 but below Amount by which pdy fally
- Rs. 543/- - - short of Rs. 663/-. '
Above Rs. 543 but up to - Rs, 120/ ' P
Rs. 999/-. o N N
' Rs. 1000 4nd above up to ~Rs. 100’- (subject to margi.
Rs. 2,250/-. : : nal | adjustment 1o Rs,
1,119% for pay up (o -
b o Rs lOI8h).

This issue with the concurrence of thc’Mmlstry of Finance.

e st neeeh T

gerial No. 5641, —Circular No. 831-/63/2-1X (Eiv), dated 10-5-1972..

Sub.—Sclection for the post of Junicr Hindi Translutor grade -
- Rs. 13C6-300 (AS). E

Conscquent .on the dssue of this office -letter Noo 831-E/63/2-1IN(B.IVY.
dated 29-9-70(S.No. 5112) a question 1as been raised whether the post of Junier
Hindi Teanshuor grade Rs. 130-300 (AS) is to be treated as pe neral selection post -
and the pmu,dun tar holding selection for the a furesaid, post is to be tollowed
as ontlined in Railway Bmud s letter No. B{NG) 168 PMI/I, dated 26-8-68
circul rted vide this office letter of even number, dated 3-6-78 (S. No. 3018). It ia.
clarificd that the post of Junior Hindi Translator grade Rs. 130-300 (AS) wii

A copy of Raitway Board’s letier No E(D&A) TTRG6-8, ddhd 30-3- 7"
forwarded tor i 1{0rm4txon and guidance.
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{1 has been, now, docided that Proviso (¢) below pﬂm iy of Board’s
«'-(L o dated 22- 94, as ameaded vide their letter No. CDEAY6IRGE]30. duted
}?03 will not 2pply mthe cise off Rudway coployess who dre onerned by

1m Payment of Wages Act 1930,

jeailway Bourd™ 1iters rferced o in para 2 ubove were ¢ nLuLm,d zmﬁ(wr
this oflice unim sements of even number, dated 30-11-61/0-12-61 qud 22-11.63
4 “lclnc ‘ N, :’.”7).

Cupy of Railwmiy Bourd's letter No (1;',[)&4-.1)7/[\’(16‘8, dated 30.5 72,
Sub.—As aboae

Atteution is invited 1o Proviso (a) below para 3 (i) of Board’s I tter No.
c’kz\) 361{06 12 duif(,d ,../_-9 (}1 as dhlanLd VIdL thtlr ]bttk! \IO } LQ-A)
osk(m 36, daed 11 10-1963 on the above Subject, in terms of which in cases of
rein-tatament on the ground ufdn; nivsal removal/discharge from or terndnation
of scrvice being held bv a Court of Law or by an appeliate/review ng uummtv
1o have been made without following the mou.d'm required under Artdde 311
of the Copstitution, the puyment of Full pay and allowances for the intorvening
?\.Hud.bb[Wu.n the dates of dimissal/removid ete, and  reinstateniont im service,
1w stbject to the Luw of Linsitation fe. fura ponod of three yers snmediately
preceding the date of the Judgement of the Court of Law ete.

2. Doubts fiave bheen raised whether in view of the provisions of the
Payment of Wages-Act, 1936, it would be in oruer to restrict the payment of drrears
of pay and allowances mwmterms of the Law of Lunitation in the case of Such
Rutlway cmp oyces a8 are cuvered by the Payment of Wuages Act, 1936, The
matter has been considered and it has been décided  that Provise (a) below para 3
(it) of Bmul s letter dated 22-9-1961 referred to above will not apply in such cases,

Sciial No. 5643 —~Cipeular No. S40-E/34-1V(Eiv), dated §-5-72.

v Sub.—Rent free quaters or House Rent Allowance in lieu thereof to
» non-gazetted stall of ex. Bikaner-Jodhipur State Ralway.

A copy of Railway Board’s letter No. E(G)7U RNT1-13, duted 30-3-72 s
Sorwarded tor information and -guidance. The Board’s letter duted 3-3-65

fkallLL Lo (h\.rqu was circulated under thas othes feter of even number, dated
24 -03 (5. Nu. 2937

Copy of Railwvay Board’s letter No. EGT) ]:7\'[;.'3, dared 30-3-72.

e - Sub.—As above

Reterence Bourd’s fetter No. FX)H-62RNI-3 Pt dated  the 3ed - March,

¢ 37 %
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