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(By Hon.Mr. Justice K.Nath, V .C . )

This application under Section 19 of the 

Administrative Tribunals Act, 1985 is for refixing  

the applicant Vikramaditya Singh's seniority in the 

post of Constable, Head Constable and Asstt. Sub Inspectci 

of Police in the Central Bureau of Investigation and 

in particular to be placed abov/e respondent N o .5 Dayal 

Singh Rauat. There is also a prayer to direct the 

applicant to be promoted as Head Constable from the 

date the next junior constable uas so promoted; 

similarly there is a request for his further promotion 

as Asstt. Sub Inspector of Police, in particular 

as from the date of promotion of respondent N o .5.

0L*
Annexure-13 an order dated 4 . 8 . 8 8  by uhich number

b *

of persons uere promoted as Head Constables'is also
h/ \

sought to be quashed and a further direction is sought 

to restrain the respondents from holding the examination 

for promotion of Head Constables to the post of Asstt. 

Head Constables as per Notice, Annexure-14 dated 1 9 . 9 . 8 8 .

2 .  The applicant, Vikramaditya Singh uas appointed

as a 6onstable on 3 1 .1 0 . 6 6  in the U .P .  State Police. He ̂ * II



uas confirmed as such on 3 1 . 1 0 . 6 9 .  He uas sent 

on deputation to the C . B . I *  as Constable at Lucknou 

on 1 8 * 5 .7 4 .  On 1 5 *4 .7 9  an examination described as 

a qualifying examination for promotion as Head Constable 

uas held and the applicant qualified  that examination.

3* On 1 . 1 . 8 3  the applicant uas permanently

absorbed as Constable in the C . 8 . 1 .  Annexure-3 is 

a list  of persons uho uere promoted as Head Constables; 

person at Sl .No .1  uas promoted on 2 4 . 1 2 . 8 5 ,  persons 

at 5 1 . Nos 2 to 47 uere promoted on 4 . 8 . 8 8 .  Annexure-4 

is another list  by uhich a number of  persons uho uere 

Constables uere further promoted as Asstt. Sub Inspector 

of Police;  the person at Sl .No .1  uas promoted on 2 6 . 7 . 8 2 ,  

others uere promoted on various dates in the year 1987.

The a p p l ic a n t s  grievance is that the persons named 

in lists  Annexures 3 and 4 uere all junior to him as 

Constables so that he had been superseded uhile persons 

junior to him had been promoted as Head Constables 

and even as Asstt. Sub Inspector of Police.

4 .  Annexure-5 is a seniority l i s t  dated 2 . 5 . 8 5

of Constables. The applicant stands at S i . N o . 529. His 

date of appointment uas indicated as 3 1 .1 0 . 6 9  instead 

of 3 1 , 1 0 . 6 6 .  On his representation dated 1 7 . 6 . 8 5 ,  

Annexure-6 the date of appointment uas corrected to be

3 1 .1 0 .6 6  vide Annexure-7.

5. By Annexure-8 dated 6 . 1 , 8 8 ,  the applicant 

applied for promotion as Head Constable, but the application 

uas rejected by orders contained in Annexure-9 dated

2 5 . 2 . 8 8  on the ground that he s t ill  stood at S i . N o . 529



in the seniority l is t  and only those Constables were 

considered for promotion as Head Constable who had been 

confirmed# i . e .  absorbed upto 1 5 .1 1 .7 7 ;  i t  was stated in  

Annexure-9 that h is  case for promotion as Head Constable 

would be considered on h is  turn .

6 . The applicant made further representations on 

4 .4 .8 8 ,  Annexure-10, Annexure-11 and 2 2 .6 .8 8 ,  Annexure-12 

for promotion as Head Constable. A D .P .C .  met on

1 4 .7 .8 8  which selected 68 Constables for promotion

as Head Constable contained in  the l i s t ,  Annexure-13 

dated 4 .8 ,8 8  but the applicant was not included in 

that l i s t .

i**.-
7 . I t  appears that in  1977 as we11 as 1978 the 

applicant had submitted h is  option for absorption in 

the C .B . I ,  but it  had not been accepted on account of 

non- availability of quota for deputationists; he again 

applied for absorption in  1979 and h is  application was 

forwarded by Annexure-20 dated 1 2 .7 .7 9  to the Head O ff ic e . 

He was absorbed with effect  fron 1 .1 .8 3  by order dated

1 .5 .8 5 ,  Annexure-2.

8 . The applicant 's  case is  that w hile  he was 

declared successful at the qualifying  test held  on

1 5 ,4 .7 9  in  vjhich he had appeared against the quota of 

deputationists, he was not promoted w hile  persons junior 

to  him namely Ram Singh, N .M .M aniappa, K .J .S u n d e r  Rao,

Cm Prakash I  and Dayal Singh Rawat, respondent N o .5 

were promoted as Head Constables. He further said  that 

while the l i s t  of the examination of 1 5 .4 .7 9  had not been 

exhausted^ another departmental qualifying  examination 

was held  on 1 4 .9 .8 0  from which also promotions were made, 

but he was not bound to take that examination. The applicant 

claims that on the very basis of the examination held

- 3 -



on 15*4*79  he should have been promoted and that his 

services as Constable in U»P> Police should have been 

counted for the purposes of his seniority in the C . B . I .

He has pieced reliance on the decision of the Supreme 

Court in the case of K.PIadhvan and Anothar Versus Union 

of India & Others 1987 SC 2291 ( — 1987 (5 )  SLR 725)

9* Thi3 Original Application uas filed  on 26*10*88 .

An interim order uas passed on 4 ,5 *8 9  enabling the 

applicant to appear at the selection test for the post 

of Assistant Sub Inspector of Police; the applicant 

appeared at the test on 6 .5 * 8 9 ;  the applicant’ s result 

is subject tD the ultimate orders that may be passed 

in this case. Respondent No.5,Dayal Singh Rauat uas 

declared successful and uas promoted as Assistant Sub 

Inspector of Police by order dated 15*12 ,89  on the basis 

of that examination. On the facts stated above, the 

applicant has prayed for the reliefs  set out in the 

first  para of this judgement,

10* The case in defence is mainly set out in the

Counter Affidavit of respondents 1 to 4 ;  the Counter 

Affidavit of respondent N o .5 adopts the statement of 

defence in the Counter Affidavit of respondents 1 to 4 ,  

According to the respondents, the seniority of the 

Constables who came over to the C . B . I .  on deputation 

is governed by their date of absorption in the C . B . I .  

under the Office Memorandum dated 2 2 , 1 2 , 5 9 ,  Annexure-C.3 

uhich contains the general principles for determining 

seniority of various categories of persons employed 

in the Central Services; the length of service in the 

parent Department is not to be counted. It is next said 

that promotion to the post of Head Constable from the 

post of Constable uas in it ially  governed by the C .B . I *



(class I I I  and class IV posts) Recruitment Rules, 1967, 

Annexure-Cl issued on 4 .7 .6 7  and according to those rules 

the post of the Head Constable was a selection post, 

appointment to which was to be done on merit and not 

by sen iority . The nature of the post of the Head Constable 

was converted into a non-selection post by the C.B „ I , (Class 

I I I  and Class IV posts) Recruitment (Amendment) Rules,

1980 under Annexure-C2 dated: 2 5 .7 .8 0 .  It  is said 

therefore that only from 2 5 .7 .8 0  promotion to the post 

of Head Constable could b e  made on the basis  of seniority ; 

prior  to that date it  had only to be made on the b as is  of 

m erit. We may mention that the particulars of the 

examination held on 1 5 .4 .7 9  were not set out correctly 

in the original counter a ffid a v it . Complete details  were 

given in the supplementary counter dated 1 8 .1 .9 0 .  It  is 

stated that out of 80 vacancies for Head constables, 

only 2 0 vacancies were earmarked for deputationist quota, 

being  25% but the applicant was placed at 28th position  in 

the D .P .C .  panel, hence he could not be promoted on the 

basis  of that examination. It  was next said  that under 

the general principles of seniority contained in Annexure 

-C3, the applicant's  seniority was governed by the date 

of absorption i . e .  1 .1 .8 3 .  It was urged that the 

Supreme Court decision in the case of K.Madhavan could 

not apply to the applicant because the applicant was 

governed by the principles set out in Annexure- C .3 .

1 1 . It  was next pleaded that in respect of the qualify ­

ing examination held on 1 4 .9 .80 ., there were only 20 

vacancies under deputation qota. I t  was therefore urged 

that the applicant was not entitled  to be promoted as 

Head constable and much less a» an A sstt . Sub Inspector
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1 2 . In addition to the case stated in the Counter 

A ffid a v it  of respondents 1 to 4  ̂the stand taken by

the respondent N o .5 is that he was appointed as Constable 

in the Rajasthan Police on 1 7 .7 .7 1  and joined the 

C .B . I .  Jaipur  Branch on deputation on 2 1 .1 1 .7 5 .  He 

said that he appeared in the examination of 1 5 .4 .7 9 ,  

was declared pass for promotion as Head constable but 

could not be promoted for reasons explained in the 

other Counter A ffid a v it . He said that by Annexure-C 

16 dated; 9 .4 .8 4  he was promoted as Head Constable on 

Adhoc b a s is  against the deputation quota and that in 

the Police  of Rajasthan it s e lf  he had been promoted 

as Head Constable on 3 0 .4 .8 4  Vide Annexure-C.17 on the 

basis  of written test of Head Constables conducted - 

by State Police Authorities of Rajasthan. He said 

that he was absorbed in t he C .B . I .  as Head Constable on

3 1 .3 .8 5  w hile  the applicant had been absorbed only as 

Constable on 1 .1 .8 3 .  He appeared at the promotion 

examination for the post of A stt . Sub Inspector on 

6 .5 .8 9  and having been declared sucessful was promoted 

as A . S . I .  on 1 5 .1 2 .8 9 .

O
1 3 . The respondents have also strenlously urged that 

the applicant's  claim is  highly belated and is barred 

by lim itation oa^the principles  of delay and laches.
A- *

1 4 . The applicant filed  rejoinder. He did  not dispute 

the position  that under the Recruitment Rules of 1967 

the post of the Head Constable was to be f ille d  on 

merit as a selection post and that only from 2 5 .7 .8 0

it  was converted into a non-selection po st . However, 

he urged that under the Recruitment Rules of 1967 the 

period of deputation of a Constable was to be only five 

years for which he had also made an application which



0
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was recommended by Annexure.15 dated 1 2 .7 .7 9 .  H is  

absorption as late as 1 .1 .8 3  was alleged to be unjust 

and discrim inatory. He urged that even after  absorp­

tion in 1983 he was entitled  to be considered for 

promotion in 1985 and 1988 in the general category of 

60% quota for direct recruits and not as a deputationist, 

He added that the general principles of seniority 

contained in Annexure- C3 do not apply because they 

do not cover cases of Constables drawn from various 

categories; relaince was again placed on the decision 

of the Supreme Court in the case of K.Madhavan (Supra) .

1 5 . He next said that by latter  dated 1 5 .9 .8 4 ,  

Annexure-16 he and sixteen other Constables were 

invited to give option for transfer to any part of 

India  in case of promotion as Head Constable on Adhoc 

b a s is ; by Annexure-17 dated 1 7 .9 .8 4  he and two other

*  L
constables g^ve their option accordingly, but he was

►

denied promotion although there were fifteen  vacancies 

of Head Constables including those at Lucknow where he 

was posted as indicated in Annexure-16. In the matter 

of limitation^ delay and laches he urged that he has 

been making representations and therefore his claim 

may not be disallowed on that ground.

1 6 . We have heard the learned counsel for the 

parties at considerable length and have been taken 

through the material on the record-*

1 7 . The Recruitment Rules of 1967 provided for 

appointment of Constables in the ratio: of 30% by direct

recruits and 70% by transfer/deputation of perrons

working in sim ilar or equivalent grades in central or

State Police Force fa ilin g  which by direct recruitment.
/



Para 7 of the O .M . dated 2 2 .1 2 .5 9  containing general 

principles of determining seniority dealt with cases of 

"Transferees11. Sub p ara (i) laid down that relative I

s e n io r it y (i .e . inter as seniority) of persons appointed, 

by transfer shall be determined :xn accordance with the 

order of th e ir  selection for such transfer, i . e .  the one 

who is selected earlier  would be senior to the other 

who is selected later . Sub para (ii) dealt with subject 

of relative  seniority of transferees viSTa-vis direct 

recruits and promotees^with which we are not concerned 

here. It  w ill  be seen that para 7 did not deal in terms 

with" deputationists" as d istinguished  from " t ra n sferres ". 

Deputation is a "special temporary 3uty" ( vide A rticle  77 

of the C iv il  Services Regulations ) while transfer may be 

on permanent duty or temporary duty. When transfer is 

on temporary duty to a Central service from subordinate 

o ffice  or Department of the Central or State Govt to a 

post outside the cadre of regular line  , it  is  in the 

nature of deputation. W hile  a power o f 'tr a n s fe r  is  

exercised exclusively by the appointing authority in the 

parent department, (vide F .R .1 5  read with FR11) , a 

deputation appointment can be made only when both the 

parent department and borrowing department agree. Appendk 

5 to Swamy's compilation of "F .R .& S .R .  Part I "  IXth 

edition contains CM dated 7 .1 1 .7 5  containing in struct ion*
t A-

orders'on the sicbject of depu tation . Para 3 .5  says
>» i v—

that permanent appointment made by transfer is  not depu­

tatio n . " When a deputationist is permanently absorbed
•

......... he is under rules appoVited on transfer" . (see
u *■

para 21 of the Supreme Court judgement in K.Madhvan's case .

(Supra) . This lacuna in para 7 of th e  O .M . dated 2 9 .5 .3 6  
0 ^  was noticed in D .P .&  T .ON No .2001 0/ 7 /80  . Estt (D )Dt .2g # 5 , 8 g

printed at page 13 and 14 of Swamy's compilation on 

"Seniority  and Promotion in Central Govt, service"



1st Edn . (1988) . Instructions were given in para 2 

of O .M . dated 2 9 .5 .8 6  to '* f i l l  this  gap " and sub para 

(iv) was added to O .M . dated: 2 2 .1 2 .5 9 .  This sub para 

provides that where a person is  taken  on deputation/ 

transfer" and is absorbed later on# h is  seniority w ill 

normally be  counted from the date of absorption# subject 

to the modification that i f  he had been holding the same 

or equivalent, grade on regular basis  in his  parent 

Departm ent such regular service in the grade w ill  also 

be taken into account in fix ing  his seniority# but he w ill 

be given seniority from the later of the two dates v i z .

(i) date since holding the post on deputation# and

(ii) date since appointment on regular b asis  to the same 

or equivalent grade in the parent Department. These 

provisions regarding deputationists could apply only 

since the issue of O .M . dated 2 9 .5 .8 6  to f i l l  the gap.

We are concerned with facts as they stood prior  to that

O .M . In the absence of specific  provisions# the general 

law of equrlity and fairness as enunciated with reference 

to Articles  14 and 16 (i) of the constitution of India  

must be adopted. It  is  here that Madhavan's case comes 

in .  The law is  stated in para 21 of the judgement as 

followss-

" We may examine the question from a d ifferent point

of view . There is  not much difference between 

to fs deputation and transfer. Indeed uhen a depu­
tationist  is  permanently absorbed in the CBI, he is

under the rules appointed on transfer . In other words

deputation may be  regarded as a transfer from one

Govt. Department to another. It  w ill be against a ll

rules of Service Jurisprudence# i f  a government

servant holding particular  post is transferred to the

same or an .equivalent post in another Govt. Department

the period of his service in the post before h is  trans

fer  is  not taken into consideration in computing h is

seniority in the transferred post. The transfer



cannot wipe out his length of service in the post 

from which he has been transferred . It  has been 

observed by this Court that it  is  a just and 

wholesome principle  commonly applied where persons 

from d ifferen t  sources are drafted to serve in a 

new service that th e ir  pre-existing total length 

of service in the parent Department should be respected 

and presented by taking the same into account in 

determining their  ranking in the new service cadre.

See R .S .M okashi versus I.M .Henon (1982) I SCC 379;

Wing Commander J.Kumar Versus Union of India (1982)

3 SCR 4 5 3 " .

1 8 . The respondent's contention that the decision in 

Machavan's case concerns only para 3 of 0»M* dated

2 2 .1 2 .5 9  and does not concern para 7 is not quite 

correct, because para 21 of the judgement dealt with 

the matter 11 from a d ifferen t  point of view1* than para 3 

of the O .M . which was dealt with in para 20 of the 

judgement. We have pointed out that in terms para 7 i

did  not deal with the case of deputationists; the 

applicable general law in this situation is set out by 

the Supreme Court in para 21 of the judgement. In this 

view of the matter, the entire length of service of the 

applicant as Constable in U .P .  Police from 3 1 .1 0 .6 6

must count for his seniority as Constable in the C .B . I .

.
We may mention that the concept of applicant's  confirmation 

as Constable in U .P .  Police service is  irrelevant, a 

concept which has been repeatedly dubbed as one of the 

"inglorious  uncertainties of Govt, service depending 

neither on efficiency  nor availability  of substantive 

vacancies", g .g .  See the case of Direct Recruits Class II  

Engineering O fficers  Association and Others Versus State 

of Maharashtra reported in judgement Today 1990(2) SC 264
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and decided on 2 .5 .9 0 .  Having regard to the principles 

of'equality and fairness enshrined in the Articles  14 and 16

(l) of the Constitution* the cases of Constables drawn from 

various States on deputation to the C .B . I .  must be dealt 

with at par, hence among all such Constables, the 

applicant must be accorded seniority as Constable in the 

C .B . I .  after  counting h is  services as Constable from :■

3 1 .1 0 .6 6  in U .P . In particular, he must be held to be 

senior to respondent No. 5 as Constable.

1 9 . We shall revert to the effect of laches and 

delay on-this right of the applicant shortly, but we 

may now examine the question of his promotion as Head 

Sonstable.

2 0 . The Rules for promotion as Head Constables are 

contained in Annexure-Cl of 1967 which remained in force 

t i l l  2 4 . 7 . SO when they were amended by Annexure-C2

with effect  from 2 5 .7 .8 0 .  Under the former, the post of 

Head Constable was a “ selection post*', under the latter, 

it  became a "non-selected p o st "; but under both the 

passing of a "qu alify ing  examination conducted by the 

C .B . I . "  was a sine qua non in respect of tran sferres / 

deputationists claiming to be promoted. For this 

category both said :

“ 30% persons working in analogous or equivalent grass 

e_ v in Central/State Police Forces or C entral/State  

Govt. Departments, or Constables in the C entral/ 

State police Forces with six  years service as 

Constable who have qualified  in the qualifying  

examination conducted by the C .B . I . "

It  should be noted that when, the examination of 1 5 .4 .7 9
*-

was held the quota of Deputationists/Transferres was 2 5% 

by an amendment dated 1 .3 .7 8  (vide circular notice dated

1 2 .4 .7 8  Annexure -C-13). Controversy surrounds the true 

effect of the post being a selection post" or "non­

selection p o s t ". The statement in para 6 (i i i )  of O .A



that the examination does not affect seniority amongst 

the examinees is  specifically  rebutted in para5of the 

Counter A ffid a v it  stating that under Annexure- Cl 

promotion had to be made on the basis  of merit at the 

examination; there is  no specific  denial of this  position 

in rejoinder.

2 1 ,  We notice that according to Svamy's Compilation 

on " Seniority and Promotion in Central Govt. Service"

1st. E d n .(l988 ) at page .88, "Selection posts" are those 

to which promotion is 'based on merit with due regard to 

s e n io r ity ' ,  and "non-selection post" is  one promotion to 

which is  based on "seniority  subject to rejection of 

unfit '1. Since for purposes of promotion as Head 

Constable in both types of posts, a qualifying  

examination is  essential, it  follows that such 

examination reveals metit for a selection post and 

fitness for a non-selection post . The element of 

seniority is common to both ; in the case of selection, 

it  is taken care of by the executive instructions 

regarding the 'Zone of consideration' arranged in order 

of seniority and being a certain multiple of the 

number of vacancies to be f il le d ; in the case of non­

selection promotion it  is taken care of by the gradation 

l is t  of the feeder cadre. In  the former, the result of 

the qualifying  examination must indicate the merit qua 

the persons in the 'Zone of consideration '; in the

latter  each person in the gradation l is t  must establish  

su itability
h is /a t  the qualifying  examination fa ilin g  which the

person next below must be considered for fitness , but

there is  norunning up the ladder as a result of the
I

qualifying  examination.



2 2 . The nature of Examination held on 15-4-79 is 

reflected in the examination notice Annexure-Cl3 . It  

sets out a quota of 75% for Directly recruited Constables 

in  service in SPE /C B I, and 25% for Constables of C en tra l/ 

State Police Forces/Departments working on deputation in 

the C .B . I .  and says that these classes of Constables 

may be promoted as Head Constables to the extent of th e ir  

quota subject to their  qualifying  the Examination. The 

examination consisted of 2 written papers of 50 marks 

each, & the minimum qualifying  marks in each paper

33 i /3 % ,  paras 4 & 5 then go on to say as follows :-

If. The examination as already stated is  a qualifying
t-

one. It  means that once a constable has q ualified  

in the written test , he w ill not have to appear 

in the written test once again . The validity  of 

the results of the written test and Confidential 

records e tc . w ill  be for mne year, which period 

may be extended by six  months more in special 

circumstances. I f  the validity of a panal expired 

and i f  in the meantime any Constable who has 

qualified  in the written test is  not promoted, his 

case w ill  be considered apaad) when the next panel is
-

prepared. For this purpose, he w ill not be required 

to sit  at the written test once again .

5 . The names of the candidates who are approved for 

promotion w ill be arrranged on the panel in accor­

dance with their  seniority unless the Departmental 

promotion Committee for special reasons to be 

recorded in w riting  assigns higher or lower . 

seniority 0 k  to any particular candidate ."

23 . Certain features are very important . Para 4 lays 

down that a constable who has qualified in the written test 

w ill not be required to appear at any later  written test
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r

and even if  he is not promoted and the validity period 

of the panel has expired, he uill nevertheless be considered 

at the time of preparation of the next panel. The panel 

uill  be prepared not only on the basis of the uritten

«
test but also on assessment of n Confidential records etc'1. 

Para 5 lays down that names of approved constables have 

to be arranged in order of seniority ,  but the D . P . C .  may 

for special reasons to be recorded in writing, assign 

higher or louer seniority to any particular candidate. This 

variation of seniority is the effect of process of^Selection1*, 

On a consideration of all these elements of the examination 

in their totality it appears to us that constables uho were 

on deputation could be promoted only against 2 5$ vacancies, 

that not only they uere to secure 3 3 . 1 / 3 ^  in each of  the 

uritten papers to qualify in the written test but also 

their service record uas to be assessed by the D .P .C .  That 

on the appraisal of the result in uritten papers of the 

service record, the D .P .C ,  uas to determine their merit uith 

due regard to seniority and finally  on such determination to 

re-arrange their seniority in the panel on the basis of merit

2 4 .  This situation continued t i l l  2 5 . 7 . 8 0  unen the

Rules uere amended and the post of Head Constables uas 

made a non-selection post, uith the result that from 

2 5 . 7 . 8 0 ,  the Constables uho qualified in the uritten 

examination uere to be considered in order of their 

seniority subject to clear confidential record etc. uere 

t~o be treated as suitable for promotion as Head Constable 

and the same order of seniority uas also to be maintained 

in the panel of Head Constables.

25* Ue may nou examine hou the case of applicant’ s

promotion uas dealt uith.  To begin uith, he urged that 

his absorption uas delayed upto 1 .1 .1983 unjustly and

-



■-
---

---
---

---
---

---
-

(

in a discr eminatory manner. According to f'1,H,A, letter

dated 29 . 7 . 6 7 ,  Annexur e-C.1 5, addressed to 3 , P.  CBI among 

the various principles to be followed for absorption 

a minimum period of 3 years service in CBI uas required 

and percentages proscribed in the Recruitment Rules uere to be 

followed for absorption. It is the respondents case that the 

applicant could not be absorbed earlier as he did not 

fall uithin the quota. Indeed the Sp CBI Lucknou where 

the applicant was working, wrote in his letter,  Annexure-2Q 

dated 1 2 .7 . 7 9  to the Administrative Officer CBI ND, that 

applicants 5 year deputation period expired on 1 7 . 5 . 7 9 ,  

and was willing to be absorbed which could not be done 

for want of quota, that the HO might consider whether he 

could be absorbed in the quota available  in another branch 

otherwise he was to be repatriated. However, the applicant ’s 

learned counsel pointed out with reference to the seniority 

l ist  Annexure-5 that Gulab S ingh (S .No .449 )  came to CBI on 

3 , 1 0 . 7 5  but was absorbed on 1 . 7 . 8 0 ,  that D .K .Malik (3 .No .450)  

came to CBI on 7 .1 2 ,7 7  but was absorbed on 1 .7 .1 9 8 0 ,  

that C.S.Chaddha ( 3 . No ,458)  came tc CBI on 19 .6 .1 97 9  

but was absorbed on 1 9 .5 .1 98 1  whereas the applicant who 

came to CBI on 1 8 . 5 . 7 4 ,  i . e .  before all of them, was 

absorbed on 1 .1 .1 9 83 ,  It is therefore urged that no set 

formula of absorption was observed and that there could

be no problem of quota as persons who joined CBI after 

the applicant, were absorbed but the applicant was not. 

However, Annexur e-C ,1 5 also says that the 3 years service 

record before absorption should be without blemish, * The
r

learned counsel for the respondents points out that the 

applicant ’ s absorption w . e . f .  1 ,1 .1983 appears to have 

followed 3 . P.  letter of 1 6 .12 ,82 ,  Annexure-C .1 4, forwarding 

application of 5 constables, including the applicant,



uho gave in writing that he uas uilling  to be absorbed, 

accepted the Rules of Seniority as contained in the 

circular dated 22 .12 .89 ,  Annexure-C .3 . This undertaking 

according to respondents learned counsel operates as 

estoppel against the applicant.  Ue find that the problem o 

absorption of the constable is so much shrouded in 

confusion in facts and criteria  and affects so many persons 

uho are not parties to this petition that it is not fair  

or just to interfere uith it after so many years.

2 6 .  In respect of the examination held on 1 5 . 4 . 7 9 ,  the 

supplementary C .A .dated 1 8 . 1 . 9 0 ,  mentions that there 

uere 80 vacancies in all of uhich 25% i . e .  20,  uere 

reserved for the deputationist according to the Recruitment 

Rules, that the list  of marks contained in Annexure-C.12 

has a number of candidates who got higher marks than the 

applicant in the uritten test but uere not selected by 

the D .P .C .  on the basis of gradings done after assessing 

the character rolls ,  that the applicant uas assigned 

28th position in order of merit by the D .P .C .  in the 

panel, hence he could not be promoted as Head Constable. 

According to the marks list  of the candidates who sat 

at the examination, the applicant scored 68 marks in the 

uritten tests while 41 deputationist candidates got more 

than 68 marks. As already mentioned, the merit had to be 

uorked out on the combined appraisal of the marks scared 

in the uritten test and the service record, Annexure .C . 5 is 

the list  dt .  1 7 .1 1 .8 9  of 47 candidates promoted as Head 

Cons table, Annexure-C.6 is list dated 6 .1 2 .7 9  of the 

remaining 33 constables prcmoted as Head Constable on 

the examination, of 1 5 . 4 . 7 9 .  This list contains the 

names of N .Ft .Maniappa, Ram Singh, K.D.Sundar Rac and 

Om Prakash I ,  but not of Dayal Singh Rauat, R .5 ,  about 

whom the applicant has a grievance.



27 . A fter  the f il in g  of this supplementary counter, 

the applicant got his petition  amended on 2 .2 .9 0  and 

pointed out by such amendment that Ram Singh, N .M . 

Maniappa, K .J .S u n d a r  Rao, Cm. Prakash and Dayal singh 

Rav;at who were junior  to him were promoted. Annexure 

-C.12 is the l is t  of 390 Constables of all classes who 

had appeared at the qualifying  examination held on 1 5 .4 .7 9  

for promotion to the post of Head Constables and is  

arranged in the descending order of the marks obtained. 

According to this l is t , the applicant had secured .68 marks 

(s i .  N o .120) while respondent N o .5 has secured 80 marks 

(S I . N o .19) and K .J .Su n d er  Rao had secured 71 marks 

(S I .N o .77) ; Om Prakash I ,  Ram Singh and N.M .Maniappa 

however had secured only 66, 53 and 49 marks respectively 

(at S I .  N o .1 2 4 ,2 7 6 , and 310 ), which are all less than 

the marks of the applicant) . We have pointed out that 

merit was to be determined on the combined appraisal 

of the marks secured and the service record. We do 

not think that Om Prakash I ,  Ram Singh, N.M .Maniappa 

scoring less marks than the applicant in the written 

test necessarily entitled  the applicant to a higher 

grading than they. It  is  not possible therefore 

to accept the applicant's  case of promotion on the 

b as is  of the examination of 1 5 .4 .7  9 .

2 8 . The next qualifying  examination was held on

1 4 .9 .8 0  when the post of Head constable had ceased to 

be a selection post and became a non-selection post.

The applicant became entitled  to the b enefits  of two 

elements in the recruitment process. F irstly , having 

passed the qualifying  examination of 1 5 .4 .7 9 ,  he was 

not required to appear again at the examination for 

1 4 .8 .8 0 ;  he was entitled  to be considered for 

empanrielment on the basis  of having a l r e a d y  passed 

the examination. Secondly, he was entitled  to count 

his servicJin U .P .P o lice  for purposes of seniority,



and was not tied  down to his absorption in the C .E .I  

which came as late as 1 .1 .S 3 .  He was therefore 

entitled  to be promoted as Head constable in the J

promotion process for which the examination of 1 4 .9 .8 0  ?

was held  i f  he could be found suitable  on the basis  

of his  service record. The respondents however adopted 

the date of absorption for  seniority on the b as is  of i

the general principles contained in annexure C-3, ys have 

already held that to be  in"'correct.

2 9 . But the whole exercise took place in  the year 1930; 

therein comes the impediment of delay and laches. The 

earliest seniority l is t  on the record is  that of the 

deputationists alone filed  by the applicant h im self.
iu

This is  annexure 19 concerning deputationist^ who appeared i

.in the exam dated 1 5 .4 .7 9 .  It  invited objection by

2 5 .7 .7 9  and warned that i f  no objection was filed  by then 

the particulars given in the list  would be presumed to be 

correct and the l is t  would be treated as f in a l . The 

applicant points out that it  was framed on the b asis  of 

commencement of deputation in C .B .I ,  neither on date of 

absorption, nor on date of appointment in the parent 

department* Even so, the applicant did  not f ile  any 

objection . Annexure 5 is the combined seniority list  

of all categories of Constables. The entire seniority 

l is t , it  seems, would have to be recast affecting  the 

service prospects of hundreds of constables as would 

appear from the seniority l is t  Annexure.5 issued on 

2 .5 .8 5  drawn as on 1 .3 .3 5  on the basis  of date of 

absorption. I f  the seniority was redrawn on the basis  

of length of service in the parent Department, the appli­

cant who is at serial No . 529 would perhaps go above

S .K o . 1 9 3 ,and yet a large number of deputationisij'with 

longer service in the parent department, would stand at S.M 

1 9 5 ,1 9 6 ,1 9 8  to 202, 205 to 217, 219 to 226, 232 to 263 

and several others. They would all be adversely affected 

as admitted by the applicant himself in h is  representation



dated 4 .4 .3 8 ,  Annexure.S . The only representation 

which the applicant made against the seniority l is t  is  

Annexure 6 dated 1 7 .6 .8 5  where he said that the date 

of his appointment should be mentioned as 3 1 .1 0 .6 6  

instead of 3 0 .1 0 .6 9 *  he did not object to fixation of 

his seniority . The desired correction was made, vide 

annexure.7 . Only on 6 .1 .8 8  he represented (vide Annx.8) 

against seniority as reflected in Annexure.5, Tnat, of 

course, was rejected, vide Annexure 9 dated 2 5 .2 .8 8 ,  

on the basis  of the date of absorption and the applicant 

was informed that only those persons were being  considered 

for promotion who had been absorbed upto 1 5 .1 1 .7 7  whereas 

the applicant was absorbed on 1 .1 .8 3 .  One may wonder 

whether the representation dated 6 .1 .8 8 ,  Annexure 8 , was 

✓
inspired by the Supreme Court decision dated 9 .1 0 .8 7  

in X.Madhavan's case (Supra); but it  appears to be too 

late in the day to reopen the promotions given in the 

year 1980 on the rule of absorption though oneous.

The learned counsel for the respondents has correctly p l­

aced reliance on the decision of the Supreme Court in 

the case of R .S .M akashi & others -Vs- I.K-Menon & others, 

1982 S c .1 0 1 .On the basis  of a Govt, resolution of 

2 2 .3 .6 8  a final gradation l is t , after inviting  objections, 

was issued in Nov. 72 as on 1 .4 .6 8 .  The petitioner did 

not challenge i t .  Another provisional seniority lis t  

was issued in April 1973, but he did  not f ile  objections 

in tim e. In  representation made in Kov 1973, he did  not 

challenge the principle  in Govt, resolution of 2 2 .3 .6 8 .

The representation was rejected in Decamber, 1973 . On 

fil in g  of W .P . in July, 1976 for quashing the Government 

resolution dated 2 2 . 3 . 6 8  and the graduation list  of 1975* 

without furnishing valid  exp 1 ,-.-na Iiohf_r delay, the petition 

was held to be barred by delay & laches as it  sought to 

disrupt seniority , rank, promotions which had accrued to 

a large number of respondents (162 persons impleaded) du­

ring the  period from 2 2 .3 .6 8  and the f i l in g  of the Vi. P »



A sim ilar situation exists in this case, hence it is 

not possible to disturb the promotions made in 1980 by 

an application filed  in 1988 . The case of G .P .Doval 

and others -Vs- Cheif Secretary Govt, of U .P . S others 

(1984) 4 S .C .C . 32 9 relied  upon by the learned counsel for 

the applicant concerns a challenge to a provisional 

seniority l is t  which never became fin a l , hence is d i s t i n ­

guishable . In the case before us the seniority lis t  

Annexure 5 is not shown to U*- provisional and indeed 

the applicant made an objection Annexure 6 .  dated 1 7 .6 .8 5  

on the lim ited point of the correct date of commencement 

of service which was allowed on 1 .1 2 .8 7  in Annexure 7 and 

correction was made.

30 . We may mention that in his  rejoinder, the applicant

urged that after  he had been absorbed on 1 .1 .8 3  promotions 

were made in 1985 and 1938 but he was again ignored. He 

said  that after absorption, he was entitled  to be conside­

red against 60% quota of promotees and not against depu­

tationist  quota of 40% (After 1978 amendment to 1967

Rules, the quota was 75% to 2 5% respectively ); but that

is a new case which cannot be permitted to be raised 

for the first  time in a rejoinder.

31. It  may not be out of place to mention that between

1985 and 1988, D .P & T . O .K .  No . 2 0 0 2 0 /7 /8 0  Estt (D) dated

I
2 9 .5 .8 6  was issued inserting  sub para (iv) in O .W i dated

2 2 .1 2 .5 9  referred to in para 17 of this judgement. It  

could be  relevant for the promotions made in 1988 . It  

did  not figure in K-Madhavan*s case although one of 

the writ petitions the^e was of the y'ear 1986 . The 

learned counsel for the parties have also  not referred 

to i t .  We need say no more in this connection, except 

about a feature which seems to be strange to us.

Having provided that seniority of a deputationist w ill

normally ctstmfe from the date of h is  absorption, and that



the regular service in the same or equivalent grade in 

the parent department w ill  also be taken into account 

in fix ing  seniority(a  p p im ip lt  recognised in K.Madhavan's 

case) , it  goes on to say that seniority w ill be given 

from the 'l a t e r ' of the two dates], Regularisation in 

the parent department w ill always precede absorption in the 

borrowing department; for as soon as a person is  absorbed

, he permanently transferred to the borrowing department
/>V A

, lien
ana h i s / i f  any comes to an end in the parent department 

and nothing remains to be regularised there . So in all 

cases the date of absorption w ill  be later  than the date 

of regularisation in the parent department; hence senio­

rity w ill  have to be given from the date of absorption 

and none other; the provision of benefit  of service 

in the parent department thus is  set at naught. Again^ 

i f  the concepts of 'confirm ation ' is  an ' inglorious 

uncertainly of Govt, se rv ic e '; the concept of absorption 

can be no b etter . K .Madhavan's case, the e l ig ib ility

criterion for promotion as D . I .G .  in C .B . I '  (D .I .G . /D y .  

Director) Recruitment Rules 1975 came up for consideration- 

The rule required 8 years service in the grade rendered 

after appointment thereto on regular b a s i s " .  Repelling 

the contention that service on regular basis  meant serv­

ice after  absorption, the S .C .  held that .s ince the 

Rule9 of 1975 gave no explanation of th e  expression, it  

was not desirable to deviate from the principle  of 

computing the length of service for the purposes of 

seniority or e l ig ib ility  for higher post from the date 

of appointment, hence:' the expression would mean appoint­

ment to the post on regular basis  in contradistinction 

to appointment on an adhoc, stop^gap, or purely temporary 

b a s is . The date of absorption was ignorec^and the total 

length of service in the grade was taken into account.



32 . The applicant has been promoted as Head Constable 

on 5 .4 .9 0  during the pendency of the present case. The 

applicant has raised specific  grievance about the 

promotion of N.M .Muniappa, Ram singh, K .J .S u n d er  Rao,

and Cm Prakash I as Head Constable on the b asis  of the
t *

examination of 1 5 .4 .7 9  (vide Annexure C-6). Their length 

of service (including that in the parent department) was 

less than that of the applicant, their  seniority was 

counted from the date of absorption. We have already held 

that it  is  not possible to give r e lie f  to the applicant 

on the basis  of their promotion due to impediment of 

delay and laches. The grievance regarding R .5  D .S .R aw at  

only remains to be considered. The applicant has erron<2^o 

-usly alleged that R5 too was promoted in consequence of 

the examination of 1 5 .4 .7 9 .  The promotion l is t  Annexure 

C-5 do not contain h is  name; and indeed it  is  Specifically 

stated in the counters of the department & R .5  that the

later was not promoted as a result of the said examination

i
33. The circumstances of R5* promotion may be stated.

n

He was appointed as a Constable in Rajasthan Police on 17 . 

7-71. He joined the C .B .I  on deputation on 2 0 .1 1 .7 5 , 

and was given adhoc promotion as Head Constable with 

effect from 9 .4 .8 4  when he took charge under order 

dated 1 6 .1 1 .8 3  Annexure C-16, and was absorbed as Head- 

Constable on 31 .3 .1 9 8 5  (without being absorbed as a Cons­

table) . He was also placed on the panel Annexure C-17 

dated 3 0 .4 .8 4  for pronotion as Head Constable in 

Rajasthan State Police on the result of an examination 

held in March,April 1984 for the purpose on the b as is  

of notice issued on 2 5 .1 .8 4 ,  He was given promotion as 

Adhoc Head Constable in Rajasthan State Police by an 

order dated 4 .5 .8 4  Annexure C-17A by a way of " Paper 

transaction", as he was already on deputation on the C .B .I
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34 . Promotion from the post of Head Constable to 

Assistant Sub Inspector of Police was originally  governed 

by C .B . I (Assistant Sub Inspector) Recruitment Rules 1977 

Annexure 27 in which the A . S . I .  post was a ' selection 

Post' . However under the revised Rules Annexure 26 

dated 5 .2 .8 7  it  was converted in to a 'non-selection post'. 

A departmental qualifying  examination for the purposes ap­

pears to have been held on 6 .5 .8 9 .  By notice Annexure 22 

dated: 6 .1 0 .1 9 8 9  candidates who qualified  at the departmen 

tal comp&tetion exam on 6 .5 .8 9  were called  for interview . 

R5 appeared at the examination; applicant was allowed to 

appear at the exam under interim order dated 4 .5 .8 9  

passed by th is  Tribunal. Annexure 24 dated 1 4 .1 2 .8 9  

in the l is t  of sucSfessful Head Constables. R5 D .S .R aw at  

is  one of t h e  siftfessful candidates; the applicant's  

result are held up pending disposal of th is  case. R5

has been promoted as A . S . I .

/

35 . The applicants grievance is that R5 was junior  t© 
criterion

him on the £ of length of service (inc luding that 
A-

in parent department) , on the pr-'iter a on op c-pfim&r>oem ent 

of deputation in C . B . I . ,  or on the basis  of absorption 

in the C.B I ,  hence he ought to be promoted as Head Const­

able, and A ssistant^ Sub Inspector from the date when R5

u ) 
was so promoted. The respondents case (vide Supplementary f

* y
CA dated 8 .3 .9 0 )  iry that R5 was promoted as Head Constable

on adhoc basis  by Annexure C-16 against quota of deputa­

tionists  with 10 years service in SPE/CBI on the basis  

of length of service, and since he was subsequently

w .e . f .  3 0 .4 .8 4 ,  his case is  not comparable with the 

applicant case. It  was further said that since R5 

had, completed 3 years regular service as Head Constable 

in C .B .I ,  he was elgible  for promotion as A . S . I .  whereas 

the applicant having been promoted as Head constable onl^

on 5 .4 .9 0 ,  he was not elig ib le  to appear even at the

promoted as adhoc Head. Constable in the parent department



examination date 6 .5 .3 9  for the post of A . S . I .  According 

to them, the occasion for  absorption of R5 as constable 

did not arise as in the meantime he had already been 

promoted as Head Constable in the parent department, while 

the applicant was not.

36 . The respondents case that R5 had completed 10 years

service in the SPE/CBI as required by the Rules Annexure

C-l, when he was given adhoc promotion in the .C .B .I  is

incorrect because h is  deputation C .B .I  commenced on
w  ■*

2 0 .1 1 .7 5 ,  and the order of his  adhoc promotion, Annexure

C-16, was passed on 1 6 .1 1 .8 3  although he took charge on

9 .4 .8 4 .  H is  promotion in Rajasthan State Police as

Head Constable came s t ill  later i . e .  on 3 0 .8 .3 4 ,  vide

Annexure C-17. The placement of R5 as Head constable

in C .B .I ,  thus, is  not the result of h is  being

to the C .B .I  in h is  capacity as Head constable. On the

contrary, the applicant having joined the C .E .I  on

1 8 .5 .7 4  should have had a prior claim than R5 under the

10 year service Rule in Annexure C-l, but the fact rerrains

that neith er of the two persons was qualified  to be  promoted

as Head constable under that Rule on 9 .4 .8 4  when R5 was

so promoted. ‘But at the same time, there can be no
in other words, merely because R-5 uas wrongly 

parity in wrong?;^promoted as Head constables on 9 .4 .8 4 ,

it  does not justify  an equally wrong promotion of the

applicant with effect from that date . I f  the applicant

cannot claim promotion on the date when R5 was promoted

the only question that remains is the appropriate date

from which he could be promoted.

37. The principle of seniority which the respondents had 

been following under the supposed authority of the general 

rules contained in Annexure C-3 was negatived by the 

Supreme Court in K .Madhavan's case decided on 9 .1 0 .8 7 .

The law declared by the Supreme Court is  binding not only 

on all cctiEts but also on all c iv il authorities vide



vide Articles 141 and 144 of th£ Constitution of India 

and they are bound to act in aid thereof, Normally,
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a judicial  pronouncement does not ’ create l a u 1. Courts

do not legislate ;  they only declare fahat the lau is .

In that sense^the Supreme Court judgement dated 9 ,1 0 , 8 7  

could be considered to be a declaration of lau as it 

had existed even when the seniority principles uere laid 

doun in O.M, dated 22 , 1 2 , 5 9 ,  Annexure-C .3^ but to apply 

that lau of precedents in the matters uhich have arisen 

in this case uill  militate against the findings of 

laches and delay already recorded^and uill  unsettle 

innumerable matters already settled* Ue should think 

therefore that a fair and just line to adopt uould be

to give effect to the lau declared by the Supreme Court

from the date uhen it uas declared, i . e .  from 9 . 1 0 . 0 7 .  

Indeed it should have been the duty of the department 

itself  to apply the true principle of seniority in the 

case of constables immediately, and as on 9 . 1 0 . 8 7 .

Ue hold therefore that as on that date, as also 

thereafter, respondents 1 to 4 must recast the seniority 

of the deputationist constables on the basis of 

continuous length of service in the parent department 

in the same or equivalent grade, and then adjudge their 

fitness for promotion as Head constable on the basis 

of the qualifying examination coupled uith the service 

record, uithout disturbing the promotions of all those 

persons uho had been promoted before 9 . 1 0 . 8 7 ,

We might have directed the respondents to

undertake that exercise and then fix the appropriate date 

of promotion of the applicant as Head constable; but 

in the facts and circumstances of this case ue do not 

find it necessary to do so, and instead pass the



- 26 -

i

appropriate orders ourselves. The respondents have been 

denying seniority to the applicant on the principle of 

absorption, i . e .  from 1 . 1 . 8 3 .  Since ue hold that ii? 

should be fixed on the basis of the length of his 

service as constable in the parent department, it should 

be from 3 1 . 1 0 . 6 6 .  Out of 20 deputationist constables 

promoted as Head Constables as a result of the examination 

of 1 5 . 4 . 7 9 ,  set out in list  Annexure-C .8 ,  6 persons v iz .  

Ram Singh (Delhi ) ,  M.M .Nuniyappa, Ram Singh (UP), V.Dames, 

K .J .Sundar Rao and Om Prakash I had their dates of 

appointment in the parent department after that of the 

applicant (see Annexure-19 ) .  That uas the stage uhen the 

post of Head Constable uas a selection post. Uhen the 

next examination uas held on 1 4 . 9 * 8 0 ,  the post of Head 

Constable uas a non-selection post. Annexure-3 is a list 

of 47 constables uhose date of appointment is after that 

of the applicant. Only one of them uas promoted as Head 

Constable in 1985; the rest uere promoted on 4 . 8 . 8 8 .  The 

case in para 6 of the departmentiscounter is that those 

constables uere either direct recruits confirmed or 

deputationists absorbed^much before the applicant, 

seniority of the deputationis ts being counted from the 

date of absorption. It is not stated that the applicant 

uas not 'suitable '  on an appraisal of his service record, 

the applicant having already passed the qualifying 

examination dated 1 5 . 4 . 7 9 .  Ue should hold therefore that 

immediately on the Supreme Court judgement dated 9 . 1 3 . 8 7 ,  

the applicant uas fit to be promoted as Head Constable.

Ue therefore direct that the applicant shall be deemed

%



to have been promoted as Head Constable uith effect from 

9 . 1 0 . 8 7 .

38 .  However, such deemed promotion did not make 

him eligible  to appear at the qualifying examination 

for promotion as Asstt. 5 . 1 .  held on 6 . 5 . 8 9  because the 

Recruitment Rules, Annexure-26 required. 3 years regular 

service in the grade of Head Constable. It is' not 

possible therefore to give him the benefit of his 

taking the qualifying examination dated 5 .5 . 8 9  for

the post of A . S . I .

3 9 .  On a careful consideration of all the matters 

ue direct as follows■

(1)  The applicant shall be deemed to have beenl 

promoted as Head Constable uith effect from

9 . 1 0 . 8 7  and shall be given consequential benefits 

thereof uithin 3 months from the date of  receipt 

of a copy of this judgement.

(2)  The interim orders permitting him to 

appear at the qualifying examination for the post 

of Asstt. Sub Inspector of Police held on 5 . 5 . 8 9  

are revoked and his results thereat are set

as ide.

(3) The respondents 1 & 2 are directed to 

recast the seniority of the Constables as on

9 . 1 0 . 8 7  on the basis of counting the deputatiooist 

length of service in the parent department in the 

same or equivalent grade for seniority in the 

C . B . I .  and consider their cases for promotion

as Head Constable in accordance uith rules in
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other respects, but shall not interfere uith 

the promotions of those constables uho had 

already been promoted before 9 , 1 0 . 8 7 ;  this 

exercise shall be undertaken only after giving 

reasonable opportunity to persons uho may be 

affected.  Respondents 1 and 2 shall comply uith • 

these directions uithin nine months from the date 

of receipt of a copy of this judgement.

Parties shall bear their costs of  this

case.

h

Member (A) Vice Chairman

Dated the 0.5 ^

RKM

1991


