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ADDITIONAL BENCH,
23-A, Thornhill Road, Allahabad-2 1 1C01
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Particulars to be examined

1. Is the appeal competent ?

2. (a) Is the application in the prescribsd form ?

(b) Is the application in paper book form ?

(c) Have six complete sets of the application 

been filed ?

Endorsement as to result of Examination

3. (a) Is the appeal in time ?

(b) If not, by how man 

time ?

^days it is beyond

(c) Has sufficient case for not making the 

application in time, been filed ?

4. Has the document of authorisation/Vakalat- 

nama been filed ?

5. Is the application accom'panied by B, D /Postal- 

Order for Rs. 50 /-

6. Has the certified copy/copies of the order (s) 
against which the application is made been

filed ?

7. (a) Have the copies of the documents/relied

upon by the applicant and mentioned in 

the application, been filed ?

.(b) Have the docurrients referred to in (a) 
above duly attested by a Gazetted Officer 

and numberd accordingly ?

'M

1
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ParticuTi-s to be Examined Endorsement as to result of Examination

(c) Are the documents referred to in (a) 
above neatly typed in double space ?

8. Has the index of documents been filed and
paging done properly ? '

I

9. Have the chronological details of repres­
entation made and the outcome of such rep­
resentations been indicated in the application ?

I

10. Is the matter raised in the application pending 

before any Court of law or any other Bench of 
Tribunal ?

11. Are the application/duplicate copy/spare cop­
ies signed ?

14. Are the given addresses, the registered' 
addresses ?

17. Are the facts of the case mentioned in item 
No. 6 of the application ?

12. Are extra copies of the application with Ann- 
exures filed ?

(a) Identical with the origninal ? _

(b) Defective ? ■ .—

(c) Wanting in Annxures —

Nos........................ /Pages Nos..,...........?

13. Have file size envelopes bearing full add- 
resses, of the respondents been filed ?

15. Do the names of the parties stated in the 

copies tally with those indicated in the appli- 
cation ?

16, Are the translations certified to be true or
supported by an Affidavit affirming that they '
are true ?

(a) Concise ?

(b) Under distinct heads ?

(c) Numbered consectively ?

(d) Typed in double space on one side of the 
paper ?

18. Have the particulars f®r interim order prayed 
for indicated with reasons ?

I
19. Whether all the remedies have been exhaused. 

C o w ^  c r v ,  - i . S ’ ' X -



4  ■

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

• 6iHcu.Tr B e r a  a t  •Luci--Nav

'X-U^

Versus 

U  . ci -

rPPlicant^s)

,Respondent(s )

Qrde.rs '

I ^ T i ^ r o .  3 ' rOuirA I'O

Ac) V>1) .

n̂ '̂r̂ aui 6>v;l <TK«»l-h Q A ^  +u»o

^ * ^ 0 ^  ^  3 K jm J I. v̂ j <ajUio -tau j i^ > x u ^ , .e lv î i~ C -iri> y *y  
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jNloVi'ĉ /. >4« .-

(iK̂  Sin V" 151 ■ CX<ru^^ ^

Sllll . ^ ^  (/Vj . AxL-fi/‘ -fi-4̂'
^ • 'N O I iA V-̂2-AA.x--f

k V

//

^rrzU 'v  . .

• t;'>J' rj* ‘7'i^ ̂

yVe TxjUy^ e.O‘-*̂ ĉ  o-ô î iĉ
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0,A. No. 188/88 (L)

29/3/89

1/5/89

Hon* Mr. D.S . Mishra, A.M.

Hon* Mr. D.K. Agarwal# J.M .

None is present for the applicant,

Shri V,K. Chaudharf# learned counsel foi" 

the respondents states that his counter

reply is ready and will be filed^after serving
f / ju

a copy on the learned/applicant, as soon as# 

he is available to him. He is allowed to 

do so within a week. The applicant may file 

rejoinder, if any, within 2 weeks thereafter. 

List the case for final hearing on 1*5,89,

J.M. A . M ,

(sis)
11^

C icy  '

j 2 . ■u.

Hon' Mr, Justice K. Nath, V.C,

Hon* ^r . E'.S. Misra, A.M.

Shri Y .K . Chaudhary, learned counsel for 

the respondents files counter reply 

on behalf of them, The applicant may file 

rejoinder, if any v;ithin two weeks.

List this case for f inal hearing on 19.5,89,

(A .M ,.

'""A

(sns)
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CENTRAL MMINISTR-f^TIVE TRIBUNAL, .ALLAHABAD 

LUCKNOW CIRCUIT BENCH

Registration O.A.No.ies of 1988(L)

Ram Kumar . . . . .  Applicant

Versus

Union of India & Others........ Respondents

Hon.Mr.Justice U#C*Srivastava,V.C•

Hon. Mr. A.B^Gorthi, Member ( A ) ___

(By Hon,Mr,Justice U«C«Srivastava,V,C,) 

The applicant working as a substitute

<a JT

ED Packer/SD Mail Peon has landed feer this Tribunal 

with a prayer that, the respondents be directed 

to produce the order dated 28.9,88 in original 

and the same be (gashed to the extent as it affects 

the applicant by putting ^  ^

Of the applicant and they may also be directed not 

to dislodge the applicant from his post arbitrarily 

antS illegally and. for a further direction to the 

respondents to regularise the ser^/ices of the 

applicant as he has already put in more than five 

years continuotis service.

2. The applicant was first appointed as a

substitute in the year 1981 and thereafter he worked 

with certain breaks and since 1983 he has been 

working continuously without any break. He was 

appointed as a Substitute for Shri Shiv Kumar as 

E.D. Packer/ED Mail Peon who was allowed to work 

as outsider class IV and Postman. The services 

of the applicant wer© put to an end in the
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circumstances stated hereinafter. One Ram Kewal 

was directed to join as E.D. Mail Peon terminating 

the p'isesent arrangement vide order dated 28,9*88«

3, From the Counter Affidavit#it appears

that on 7 .8 ,84 Shri Shiv Kumar was locally adjusted 

as an outsider Postman temporary in Lucknow G .P.O ,

He himself on joining as an outsider Postman

(the applicant in the case) 
arranged his substitute^urely on his own

responsibility and risk and that too without the

approval of the then ccropetent authority. On

28,9«88 in pursuance of the order of the Director

Postal Services Lucknov-; l ^ t e r  dated 20.5,88 and

conveyed by the Senior Supdt. of Post Offices# |i

Lucknow vide letter dated 23,9.88 Shri Rajiv Kumar |

was reinstated in the Post Office Chaupatia and p

Shri Ram Kewal# a -retrenched employee working as ^

E.D.Sub Postmaster Chaupatia was ordered to join

as B',D. Mail Peon Takmil Tib BI^O Lucknow on the

same date and thereby putting to an end ot the

services of the applicant. The absence of the

incumbent of the post and the engagement of substitut«-

are to be regulated under the instructions issued

by the Director General, Posts and Telegraphs vide

circulars dated 24,2,70, 27 ,5 ,70 ,18 ,8 ,73  and 20.3,71

as onbodied in Sv^amy's Compilation of Service Rules

for Posts  and Telegraphs Extra Departmental Staff

(1982 Edn). Obviously no one can be appointed

as a substitute as the salary is paid by the

Department and not by the person who sppoints a

substitute. Now the name of the substitute is

forwarded to the -cQnpetent authority and his
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Lntinues to be on record and that is why he gets 

U lary  . In view of the continuance of his name, 

his services were put to an end ancS another 

I appointment was made. The applicant has placefl 

I before us the case of one S.B.Panfley who was a 

■■ substitute for one Shri S.K.Srivastava anS who 

: afCer working for three years without break was

ailowed to continue as a regular employee aniS was 

also permitted to appear in the examination for 

promotion to the departmental post of Postman grade.

In view of the said quoted example, the applicant 

has been disallowed the same benefit by the respondent^
Ji

He has farther stated that a ne\̂  comer has been 

engaged, against the post ovi which the applicant 

was,working. In view of the discriroinatory 

attitude which has been taken by the respondents# 

the applicant deserves ^  the relief claimed by 

him. Moreover, the applicant has worked for five 

years continuously an̂ l he has been placed on a bette;] 

footing than any other new-comer. It will be 

iaequitafole to give any preference to new»comer.

■- ■ The application is allowed with a

direction to the respondents that they will give 

appointment to the applicant in case any new­

comer has been appointed on the post on which he 

Was working and in case no new-comer has been 

appointed the respondents are directed to considerj 

the case for regalarisation of the applicant^may 

be after taking the departmental exanination in Cc
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the same has been done in the case of S.B.Pandey 

or otherwise. In any case, the respondents shall 

consider the applicant for appointment against 

any post after giving him priority in preference 

to any other person who has not continuously

for five years as a substitute. The application 

is disposed^ on the above teims. There will be 

no order as to costs.

Member VA)

Dated -iiie 7th May, 1991. 

RKM
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BEFORE TI-iE TON’ BLE CENTPAL AD'MINISTPATIVE TRiSUimL 

CIRCUIT BE^]CH, LITKMOW

O.A  No. 188/88 Cl )

Ram; Kumar , ,  Applicant

V e TsS us

Uni;on of India 8< others . .  Respondents

I ;

I COUNTER AFFIDAVIT ON BEHALF OF RESFOKDENTj^.
I ..  - ' ■'-" ..... ""

I ,  R.'S. cSonkar aged about 42 years 

son of late Shri Baldev Ram presently posted

I

as Asstt. ‘Superintendent of Fbst Offices (West)

Mahanagar, Lucknow, do hereby solemnly affirm and 

state as underl­

ie That the deponent is-Respondent no ,2

in the above named application and feve been

a'uthorised to file this counter affidavit on behalf 

of all the other Respondents.

2 , That the deponent has read and understood 

the contents of the application filed by the applicant 

as well as the facts deposed to herein under in

reply thereof.

3 .  Before giving the parawise comments

on the application it is expedient in the interest 

of justice to submit the following few facts in

-v<\V'



b rie f , which are as under:

4V That there is a Post Office Extra Departiiientel

Sub Office TakMIL TIB under the direct control of the

Asstt. Superintendent Post Offices fWest) Mahanagar,

Lucknow. Shri Shiv Kumar, 'S/o. Shri Ram Charan 

vjas appointed as E .D. Packer in the,said post office

on 2 7 ,1 2 .1 9 8 0  who served on the said post upto 6 .9 .1 9 8 4 .

On 7 .8 .1 9 8 4  Shri Shiv Kumar was locally adjusted as 

out -sider Fbstman temporary in Lucknow G, P.O. and 

from that very date ie. 7 ,8 ,1 9 8  he himself on joining as 

out-sider Fostman arranged his substitute purely on his
‘

responsibilities to the applicant in his place with a 

Master and servant liabilities  betweep both of them.

The appointing authoritjVauthority to sanction the leave

whose prior approval for arranging substitute was.

mandatory was not obtained even till  2 8 .9 .1 988 .  

rshri Shiv Kum^r was declared as successful Fostman on

20 .1 2 .1 9 8 7 .

5. That On 28 .9 .1988  in pursuance of Director, Postal 

Services, Lucknow Region L.W-7 Memo No.RDL/staff/A-l/ 

88-89)3 dated 20 .5 .1988  and conveyed by the SSFOs Lucknow

iMemo No.M/FF/2 / 3/  dated 23 .9 .1 988  Shri Rajiv Kumar 

EDSFM Ghaupatia was Re-instated in the post office

Chaupatia and Shri Ram Kewal Eetrffi^hed.^employee working 

as EDSFM Chaupatia was ordered to join as E.D. MF



Takmil Tib, EDSO Lucknow on the same date.

6 ,  That the provisions of providing a substitute in

his place during leave period is special extra ordinary 

facility  extended to the permanent Extra Departmental

agent vide Director General's instructions and the

same is to be approved before hand by the competent-

authority. A substitute provided so is not considered

as an employee of Post D'-^partment and as such the 

provisions of the Fbst and Telegraphs Extra Departmental 

AgentsCConduct and Services) Rules 1964 are not

applicable to the substitutes,

7, That it is only under Master and-Servant 

liab ilit ie s  between the E,D, -^gents and the substitute

concerned. Department has ndthing to do with their

■ f,

personal affairs. ,

8 , That in view of the aforesaid facts the applicant 

has no claim.

9 , That the contents of paras 1 to 5 of the applicatson 

need no reply.

“ 3-

That the contents of para 6 ( i )  to 6 { v i i i )  of 

application are incorrect, hence denied and it is 

submitted that -

■ (a )  That one Shri Shiv Kumar, s/o. Shri Ram Charan 

and ED Agent(Packer) in Takmil Tib Post Office was
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locally adjusted temporarily as out-sider post man 

in G. F.O. Lucknow and Shiv Kumar on joining as 

out-sider Postman arranged a substitute .

Shri Ram Kumar, the applicant (his brother-in-law) 

In  his place without any prior approval o f  the

then Competent authority,

C'b) That providing a substitute in his place is

an extra ordinary facility  to the permanent E*D, 

Agents extended for the leave or absence under 

the provisions of the instructions of the Director 

General (Fosts) as contemplated in Rule-5 of the

m i  EDA(Conduct a Services) Rules 1964. As such

a substitute so provided by ED Agents is on the

Master-Servant liability  basis between both of

them. The postal department has nothing to do so

with their personal affairs. Rules so provided

are binding on ED agents only and not on his

substitute.

(c )  That the applicant was neither appointed by 

postal authorities nor termihated from the

disputed post. It was the post earlier filed

by Shri Shiv Kumar right from 27 .12 .1980 . On 

28 .9 .1988  after the promotion of Shri Shiv Kumar

as postman the post of ED Packer T. Tib post

office was fallen vacant and as such in

pursuance of the Director Bostal Services,
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Lucknow order dated 20.5^1988 conveyed by

SSFOs Memo dated 23 .9 ,1 988  tk®cxap»3cxKgat.

^

Shri Rajiv Kuraar was re-instated as EDSIM

Chaupautia vjas ordered to join as EDMP T. Tib 

with effect from 28 .9*1988.

(d )  That it is also pertinent to mention

here that the Rules 6 of the F8.T EDA '

(Conduct & Services) Rules 1964 is

applicable to the employees concerned who 

are appointed under the said rules. The 

applicant was never appointed. xHe was a

substitute provided by his brother-in-law

and his claim if  any arises can be before

his brother-in-law Shri Shiv Kumar who was

his master. The Respondents have nothing to

do with the claim of the applicant. The

applicant till  he served as substitute has

been paid all allowances and dues suitably.

(e )  That it will not be out of place to meniion,

here that there is no such provision that a 

substitute is to be confirmed on the post of 

E .D. Agents by virtue of his working on the 

said post. The respective rules and the 

Industrial Disputes Act 1947 as referred by tbe

(,S*> ) . • • • .



+«n+ Post Authority, 
has been issued b , the competent Fos .

( f )  Thst it is also submitted i-hat quest, 

regarding acquisition of the status as stated m

para 6 (v i i )  of the application does

before the department concemed. The status

can be claimed by the applicant before his

master V'/ho engaged him in his place.

That the respondents have acted correctly 

and ss per the rules. No injustice has been

caused to the applicant and there are no 

malice and arbitrary views of the respondents 

towards the applicant. The application of the 

applicant is viholly misconceived.

1 1 ‘ That tne contents of para 7 of the application

are incorrect, hence denied and in reply it is submitted 

I that the applicant has not exhausted alternate remedjr
I . ' 'I

; available to him. Since he was not an employee and

I

: even then i f  he was aggrieved, the doors of represent-

, , 7  "hW^wm "T \  Higher Postal authorities were ooened to hii

i  such the application is not maintained.

12 ,
That the contents ,of para 8 of the application

are not disouted. ( A ' ^ .



13,' That in reply to para 9 of the application it 

it^-iibmitted that the applicant's application is wholly'

misconceived and lie is not entitled for any relief

claimed.

14, That in reply to para 10 of the application it

it  submitted that since the applicant V'jas not an employee

of the postal depsrtmsnt his apnlication is wholly

M §§^nceived and as such his prayer for interim 

re lie f  is liable to be rejected and the same may kindly

rejected.

15. That in reply to para itl of the application it  is

submitted that the aprlicant*s a b w e n ^ e d  aprlication is

not maintainable and interference of this Hon’ ble

tribunal is not at all invited, hence the same is 

liable to be dismissed in limine.

16. That the para 12 and 13 of the application are

not disputed except the Annexure A-1 #hr whichu it is

submitted that no any certificate of that nature was

issued and if  at all it  was issued it was invalid 

because of being said to have been issued by incompe-

teht authority containing wrong facts and pertaining

to some Ram Kumar.
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17.' That in the circumstances aforesaid the application

of the applic-nt uncjsr section 19 of the Central Admin- 

istra"tive Tribunal Act is wholly misconceived aed is
u-

liable to be dismissed with costs.

Lufcknow

Date: Dscbmber, 1988

De'pon^t

Verfication

I ,  the abovenamed deponent do hereby verify that

the contents of paras 1 to 13 of this affidavit ^re 

to
true/my personal knowledge and based on official 

records and those of p-'ra 14 to 17 on the basis of 

legal advice which I believe to be true. No part 

of this is false and no-Uiin^fiiaterial has been

concealed. So help me Godf^

Verified  this 

Lucknow*

day of December, 1988 at

' X4.i)

. n/ l i  
y<-

who is ifJ :r ' ; : l .. 
Clerk to j

Deponent

I identified Shri R. S. Sonkar ASPOsC ?»'est)
1 . ■ '  ̂ ; Me

i ’ S ' . . c  ,  o f

this ŝfTtdaY,-; v,- . .-.nd
b-Y me. R-.. - - 1'.; . -Lucknow wHo is known to me and has singed before me.

(V. IC Cha.udha?ri)

Advocate 
Counsel for the Respondents.
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INtTHS OEKTRAL U m M 'B t M m E  TRIBUNAL, GIKJUrt BMOH, LUGKNOW.

^  A No. 188/88 L

VersQS

f
Applicant

Re^fendents

M

I ,  Ran Kuraar, aged about 25 years son of l$ri Maikoo, Lai 

B/0 Xaseenganj Ganal Road, Chowk, Hardoi R o ^ , Lucknow-3 do 

hereby state on oath as under •

2c That the deponent has been read the couater affidavit 

filed by respondent no, 2, explained its contents in  Hindi and 

has understood it  and is replying to the saae„

3. That in  reply to the contents of para 1 of the counter 

i t  is  pointed out that the respondent no, 2 has not filed the 

au^Jhority said to have been given by respondents no, 1 ,3  & 4 and 

in  abs®nce of the same, his contention that he has been authoris 

-ed by all the other respoments cannot be sustained,

4 . That the conjents of para 2 of the counter need no reply.

5 . That para 3 and ancilliary paras thereto is an attempt

to Qiscontrue the case and they are not relevant as the ^plicant 

application cc^Id well be replied to parawise,

6. That the contents of para 4 of the counter are denied as

alleged. It  is  submitted that the spplicant was employed as ID

Packer in the Extra Bepartnental % b ,  office Tak-Ml TIB as asf 

substitute in 1981 ana worked with breaks off a^d on atJd since ' 

1983 he has been working continuously without any break. The 

concerning reoDords including the A, Rolla would make the positLcn. 

clear and the respondents are under an obligation to produce the
i

records for the perusal of the Hon'ble Tribunal. The absence of

the incumbent of the post ani the engagement of sub sti tats are to

be regulated under the-instructions issuedby the DirectorGeneral

Post & Telegraph in  his General Circular No, 23 dated 24 ,2 ,70 , 

letters no. 43/63/69 Pen (|ated 27,5,70 and no, 5-5/72 Cell

t.



dated 18,8 ;73 and letter no. 43/34/71 Pen dated 20.3 .71 as m  

embodied in Swaay's Compilation of Service Buies for Posts and 

Telegpapbs Extra Departeiental staff (1982 Edition). Under the 

said instructions, the substitute has to be approved by the 

appointiEg authority and under ajle 6 of the said Service Ru^es, 

the services of an SD employee cannot be terminated after he has 

alre^y  put in  3 years continuous service. Under iSection 2(a) of 

the said Service Riles "l^ployee means a person employed as an
«

Extra aepartaental Agent." The applicant has been working as an

E 3) Packer for the last over 5 years and drawing his allowances

with the express as well as implied ^proval and sanction of the

appointing authority and there can be no objection, whatsoever,

to his employment now. for all intent and puiposes the applicant

is  a regular employee to enjoy benefits of Rule 6 (ibid)and also

Section 25 f  of the I .B . Act. The rest of the contents of the 
para ui^er reply are denied. . , i.
7 .  That the contents of para 5 of the counter are irrelevant

vague, indefinite and evasive. The particulars of Services of so 

called Rajiv Kumar and Rso Kewal and their connection with the 

Tak M l  TIB SD iSub-office h ^  not been furnished. It  may bestatec 

that under the rules and instRKctions issued from time to tiae 

only the person for whom a substitute ha^ been appointed has the 

right to replace him or the suhstiture can be dealt with under 

Rule 6,7&8 of the Service Rules and Section 251 of the 1 .5 . Act 

and labour laws framed thereunder. There is  no common senLorilg? 

l is t  for the S .^ . Saployees and no transfer can be made from one
\fO

office to another. Sri Ran Kewal stated tOj^&i ED ®PM atChaupatis 

has no right to replace and dislodge the applicant. The order
I

dated 28.9.88 Cannelure 3) passed by the respondent no. 2 is | 

arbitrary, illegal and without any authority.
i-

8, That the contents of para 6 are denied. The position hasfj

been clarified in  para 6 ^ove. A substitute has to be £pproved|

under the instructions issued by the Director General, Post and

Telegraph, but not necessarily before hani by the conpletent

authority. The contL^nuance of an BD substitute for a long time

meets the ^proval of the completent authority if so facto axA

he cannot be disturbed except by the previous incumbent 
^^Sulated under seotion 6, 7 &  8 of Servxoe

U  ^  j

2.



and Motion 25 F of the 1 .3 .’ Act which ■K^^'^been violated in. -

the case of the applic^t. It is wrong to say that a substitute

is not considered as an employee of the Postal Deparfaent. The

definition given in Rule 2 ( ^  of the Service Buies lays downthat

"Itaployee means a person employed as an Sxtra Bepartaental Agent

^  tS>
and 2tb) gives the definition of Sxtra Departmental,^!!ail Peon - ‘

a.ni an ixtra Departmental Packsr as well, 'It is wrong to say that

the provisions of the P&T & t r a  Departmental AgentCCorfluct and

^Service) Rules 1964 are not ^plidable to the sabslitutes. The

substitutes are employees and they are governed by the said^rvic
are workmen

Rules 1964 ani also by the ID Act and labour laws as they/ also;

9 . That the contents of para 7 are denied. The 'substitufces ’

a re duly approved by'the competent authorities and they draw 

their pay ani allowances from the Department and not fran the 

ED Agents for whom thejr  ̂ are'employed.

16 , That the contents of para 8 ar® denied. The substitutes

work for the Department and they are governed under the Sstra 

Departmental Agents (.Conduct & SServlce) Rules, 1964 and ID Act & 

labour laws as they are workmen also,

11. That the contents of para 9 need no reply.

12, That the contents of para 10 as stated are wrong and mis­

conceived. The contents of para 6(i) to 6(viii) of the applicatfcJ 

are based on fact and thejfe are re-asserted ard any assertion to 

the contrary is emphatically denied,

Ca) That in reply to the contents of para 10(a) it  is not

disputed that the applicant was employed in place of* Sri Shiva 

Kuniar but it is denied that it  was without spprov^ ot the s 

competant authority. Under rules every substitu^ is spproved by 

the competsst authority and without approval'he cannot work. The 

applicant has been working for a number of yekt*s, drawi-qg his 

wages from the department in the A Roll and it  would be redlcul- 

ous to say that the eaploy®iilit is without proper approval.

(b) That the contents of para 10(b) as stated are denied. It

is  not dist^uted that the^ permanent 3D Agents have the right to

provide substitute while proceeding on leave or absence due to 

arrangements elsewhere but the substutufcs has to be ^proved by

3.
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the appointing authority as olarified by the Direotor Geiieral, 

Post iS: Telegraph vide his letter no. 43/34/71 Pen dated 20.3.71 

referred to above. This provisional appoinfenent is required to 

be continued for a short duration only and when it  lasts for 

a ore than 3 years, the services of the substitute cannot be 

terainated in terns of rule 6 of the Sxtra Bepartaental Agent 

(^Service) Buies and 1,3), Act and labour* laws which provide that 

after worfclng continuously for one year the service sc annot be 

terainated except by following the procedure laid down thelejn. 

The rest of the contents of the para under reply are denied. It  

is  wrong to say that the relation of master and servant exists 

between the H,D; Agent am his substitute only and the 3)epartcien|i 

has nothing to do with their personal affairs. The substitifc-te 

is  ^proved by the ^pointii^ authority and draws his wages fron 

the departaent and for dll intent and purposes he is the 

employee of the departaent,

(c) That the contents of para 10(c) as stated are wrong and 

hence denied. The applicant has been the employee of the depart­

ment and drawing his wages cJUJ regular employee and he was duly 

approved by the appointing authority under the rules and he can- 

not be temo'ffed from his post without following the procedure as 

laid down in SM  (Conduct & Service) Rules 1964 and 1 .3).Act 1947 

and labour laws. The applicant has been a substitute of Sri ShLv? 

Kuaar and only he could replace him and not aiy body else viz; 

Ra^iva Kumar as stated in this para. The post of S .3 . staff is 

not a transferable one and there is no common seniority list. I t  

may also be stated that the contents of this para are contradict 

-ory to those contained in para 5 of the reply.

(d) That the contents of para 10(d) as stated are denied.

Rule 6 of the Post & O^legrg^Dh, Sxjbra ^tepartmental Agent(Coniuct 

and Service) Rules 1964 relates to an employee and thedefinition 

of employee is given in HAle 2 of the said rules as a person 

employed as an Extra Departmental Agent including ©itiP ani SD 

Packer. The applicant was employed to work as i3)MP/Sl) Packer and 

worked satisfactorily for more than 3 years and he cannot be 

dislodged/removed against the rules. The applicant has not bean



a personal servant of Shiva Kuaar, nor getting his wages fron 

him, but the applicant has been perforaing the work of the PostaB
♦ ■ ' * 

Bepartaent and being paid by it  arfl in view of that, tin 

applicant's claim lies against the Postal Separtinent viz', 

respondents and not against iShiva Kumar.

Ce) That the contents of para 10(e) are denied as being in

contravention of the clarication given by the Birector General 

Post &  Telegraph vide his letter dated 20 ,3 .71 . The respordents 

cannot deny the fact that the ^plicant has been under employmenli 

for the last over 3 years with satisfactory service to his credit 

and being a n employee and workman he is governed by the EM  

Service Rules and 1 ,3 . Act.

( f ) , That the contents of para 10 (f) are denied and those 

of para 6(vii) are re-asserted.

Cg) That the contents of para lOCg) are denied. I t  is wrong &

incorrect to say that the respondents have acted correctly and 

as per the rules, no injustice has been caused to the applicant 

there is no arbitrariness and ©alice on the part of the responde 

ents and the application is  misconceived. On the contrary, the 

application is  based on fact, rule, equity and justice ani 

liable to be allowed^

13« That the contents of para U  are denied. There is  no

alternative feaedy provided in  the Rules. It  may be pointed out 

that the respondents have blown hot and cold in the same breath 

saying that the applicant has not exhausted the alternative 

remedy available to him and further he was not an employeei If 

he is allfgedly not an eciployee how he could avail departmental 

remedy. The nature of departaental raaedy has also not been 

stated. In fact, no alternative resaedy was available to the 

applicant who came before this Hon«ble Tribunal for justice.

The application is maint|inable.

14 . That the contents of para 12 of the counter needsno reply

15. That the contents of para 13 are denied. The application

is  proper and the applicant is  entitled to the reliefs claimed ■ 

in  para 9 of the application.

16.' That the contents of para 14 are denied and it  is pointedi



out that the respondents did not furnish their objection, if 

any, against the interia relief by 21 lli'88 the date fixed by 

by Hon'ble Tribunal* The interim relief was, howeTSg*, not allow-' 

ed ar^ was subjected to the success of the qpplicatLoni' >

17. That the contents of para 15 are.denied; The application 

is  just, proper, maintainable and liable to be allowed with cost

18. That Mm in reply to the contents of para 16 it  is point- 

ed out that the respondents have not question annexure A-1 in 

para 10 of their reply. The certificatQ was issued by tlie ID 

^PM, the head of the office and cannot be challenged.

19. That the contents of para 17 of the counter is wrong and 

misconceived and hence denied. The ^plication lies unier 

Section 19 of the Central Administrative Tribunal Act and is 

liable to be allowed with cost.

LuckJ^fw, ®at3ds
AprilV^ , 1989. Deponent.

Vm'FIQATION

I the above naaed deponsnt do hereby verify that the

contents of paras 1 to 16 are true to my.knowledge and those

of paras 17 to 19 are believed to be true. No part of it is

false aM  nothing mateilal has been concealed',' So help me Godi’

Verified this day of April 1989 at Lucknow.

LuckHDw, Bated*
April , 1989.

I identify the deponent who 
has signed before me.

Adv<

^Solemnly affirtaed before me on this day of April 1989, 

at A,M /P,li by Sri Ram Iftimar, the deponent who is  identified 

by Sri' Advocata, I2.gh Court Allahabad,

Lucknow Bench, Lucknow®

I have satisfied myself by examining the deponent that he 

urflerstanis the contents of this affidavit which has been read 

out and explained by me.



Iitf The Central Adminstrativ« TriTjumli; Circuit Benck* Lueknow..

188/881

.Applicant -

.Resfendeats

Ram Kamar

Versus ,

Uni©n ©f ladia a M  others «t. .

Suppleaentry Rejeinder Affidavit of the afpliQant*

I ,  Earn Kumar,aged ab®ut 25 y®«Bs,S/6 Shri» laik©o Lai r /e  laseeagaiij 

canal read, Ch©l»k Hardel Road, Luokn@w.|d® heTeljy state ©n ©ath as under:-

1* That the depenent is the ap35lioaat in the ahev® n®ted case

and he is  fully Gonvorsant with the facts deposed to in this affidavit.

2* That on© Shri Shyam Eihari Pandey was a suhsitute f©r Shri

she® shanker srivastava as iSDMP ia ©hewk Head Post office and the former 

■in his ©apacity as subsitute having put In  3years service.with breaks 

was allowed the benefits cf a regular empleyee to ajipttx continue i® service 

and permitted t® appesr in the examination for promstion t© the departmental 

post ©f postman grade, but similar eoncessien has been disall'owed t© the 

deponent who has .been treated differently in violation of Artieles 14& 16 of 

Constitution. •

3# That in the similar circuiastances the said shri Shyam Bihari Pandey

was allowed b<mifit of service and oontinuanoe and further promotion to 

departmental post of postman grade^while th© deponent has been wrongly stated 

tobe a private servant and denied of all concessions prejudicially and 

iaaliGiously«

4t That a raw and new hand has-been engaged by the respondent No* 2

against the postto which the deponent has prefi^ered his claim.

Iiueknow.

17.5.89* Dofonent

Yorifisation
6 6 _________

I,tho deponent naraed above,do here by verify that the contest



■’>S

• »2««

P»ras 1 t* 4 of this 8mfpl«aentry rejeinder affidavit are trae 

to iiy k&owlodgo,

S igm i and veifiod this I7tli day of May, 1989

at Lueknew*

Zi«iek»ow.

17 . 5. 89.
Dopoaont

I identify tho dep#no»t who has signod

\ I-



APPLICATION UNDER'5ECTI0'N 19 OF THE ADPIINISTRATIWE

TRIBUNAL ACT 1 9 85.«.

Ram Kumar
C

Versus

Union of India others

. . .  Applicant

. . . Respondents

INDEX
.t
I

5 1 .No. Description of documents relied upon

1 . Application

'*2. True copy of certificate dated

5.10 .88  Annexure A-1

3. True copy of the A. Roll, for j,
September, 19&8 ■ Annexure ,A-2 ■

4. True copy of the order dated
28.9.8B Annexure A-3

5. Vakalatnama

6., Postal order for Rs. 50/-

'Page No 

1 t o !

.c

\

Signature o f t h e  applicant

For use in Tribunal’s office 

Dated of filing 

Registration No.
%
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.;ctwr-en

Ham Kumar

Versus

■Union of India & otlicrs

Details o£ ap-olication

1 . Particulars of the applicant.

i)  lame of the applicant ; Ram. Eumar 

i i )  riajne of father ; Sri Maiku La3.

i i i )  Age of the applicant ; 25 years

iv) Designation and particular’s) ED Packer 
of the office in which ) T.TiD T.G.  ̂
employed ') Lucknow - 3

v) Office address ; Rani Kumar, ED Po.efeer, T.irib
P.O . Lucknow-3 »

Yi) Address for service ) Ram K m ar, Yasecnganijj 

of notices. ) Camel Road, Ohowk,
) Ilardoi Marg, Lucknow-3 .

Particulars of the icspondent ;

i )  Union,of India , through the Secretary,
Ministry of CoDmunication. Govt, of India, 

TTev/ Delhi.

i i )  Asstt. Su'^erintendent of Post Offices(Vv'est)

KaliaJiagar, Lucknow, i

mimr,

i f )  ED Sub Postmaster, T.Tih PIO. Lucknow-ij.

3 . Particulars of the orde3?4gainst Miich apiolication 

is  made.

The application is  a^sainst the followingtirjers ;

i )  Order I'To. A Chaupatia

ii )  Date f 2b .9 .8 8

i i i )  Passed 'by ; Asctt. Superintendent of Post_ _
offices, Lucknow \7est Sub Division

lucknow.

iv) Subject in brief ; Purporting to dielodge
the applicant froT-n his 

■nost.



- 2 -

4 . Jiiri&dicti';n of the Trrvbmial :

f f i ie  a_-pliccint doc2e.rcr; f  a t  t h e  cubjoct - iL t i; o r  

of tho order vvhicli, he vaits redroscal

is 'uithin the guriodiction of the Tritimal.

5 . limitation j

The a-'i'Jicant further declares that the apr)lication 

iL within the limitation nrecorihed in Section 21 

of the AdiT^inistrative Trifcmfjl Act 1 9 8 5 .

6. Pacts of the case ;

SteX The facts of the case are given helovY ;i  

i)  That the applicant was appointed as a substitute 

ED paclrer/ED 1<:P acimowledged and duly approved h j  

respondent no. 2 , who is the appointing authority5 

in 1981 and v/orked as such with brealrs off and on 

and since ;983 he has been working continuously 

without any break. His work and conduE5't since his 

■a.ppointment in I981 , have ever been satisfo,ctory 

v/ithout any complaint or adverse rcLiark whatasever. 

A true cojijr of the certificate served by the 

Sub Post Kastcr,P .O . Fansoor Fagar, Iucknow--3 , 

kS) showing his continuous service 

from 1983, is Atmejnire, A-1 , 

i i) That the aprjlicant, in consideration of his satis-  ̂

factory services r>s ED Packer/3D I-ail. Peon T.Tib 

P .O . i:Ucknow - 3 j vvac allowed to \.'0rk as IIO Sub 

Post lastor T .Tib P .O . Lucknow-3 , fron 4 .1 .86  to 

1 4 o3«86 nnd also as outsider Olasr- lY cr.-loyce on 

,dci]y  i.ages at I'anscDr ;i"'a^ar P .O . b; civi-g his 

sp.bstitute at his r'SY^onolbillty.

i i i )  That In itially  the appliccj’̂ t i;as a. substi tcite for 

Shr1,_ Shiva Kuuar sl3 Packer/ 7JD IP  T .Tib P .O . ,  wh.o 

allowed to work' as outsider Cler s IV  cuid 

Postman. The applicant after putting in



iv

continuous sGrvico of 3 years in April, 86, 

130031110 rG{iUlar for all intent and purposes 

an.d his servioos cannot be terminated under 

, m e .  6 of the Pĉ T EDA (Service Conduct)

Rules 1964 which govern the service conditions 

of the appliccmt. The s .id  Rule 6 reads as 

under ;

Rule 6 - '1‘errjilnation of Services 

"The services of an. employee who has not 

already rendered more than three years’ 

conti:'iuous service from date of his appointment

shall be liable to temination bjr the appointing
1

authority at any time without notice",

iv) That although the applicant v>/as appointed as 

a. suDstitute initioJ_ly, but after completing 

3 years continuous service, he became at par 

V/ith regular eiuployees and he did not remixin 

■.merely a substitute as envisaged under afore­

said Rale 5 and as vrould be evident froiP the 

A Roll for Septe'oibor, 86 prepared for file 15'D 

ci.iplo.ycos at T.Tib P .O . ,  a ]i.'oto copy of Tiiich 

is  nnncsco" as /uinc^nire A-T.

v) 'B-.'.at. the applicant be:'ri£ a moi^ir'an is  entitled 

to tliG safegaaids and boTicfits cnviaftgod by the 

Indue trial 3i",;';^utGg Act 1947  a :).C ao lie hn.s 

boon 'I coivti-our c'''plc;v"'cnt for ~ver 5 jc::cb, 

he caiirot be :.ctrendi.ed ■ it'.f'ut follo\ln,g the 

y^rovisions of Inb^ur T’av.s including Scction 

?5 P t 25 IT vAiicii provide^ ccrtaln obl'.^/otions

on the part of tbmplovi r̂ to be fu3 iil].ed before 

msilcing retrenigl'iment of ar.iy worlnaan vho has been '

in  continuous e'iu.]3oynent not.less than one jrearl

vi) That the respondent no. 2 in  utter disregard

-  3  -
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o f t h (2 p r o v is io n s  co n ta in ed  i n  Rii3.c 6 o.l ♦

the ED (C onduct  <?: S e rv ic e ) '^^.iles 1 9 6 4  and 

SG ctions  25P  and 25H o f  the In d u s t r ia l  D isp u te s  ^ 

Act 1 9 47  h as  sougjrit to ’te rm in a te /re tre n c h  the 

se r v ic e s  o f the a p p lic a n t . The action  of the 

respo ndent  no , 2 i s  m a l ic io u s , arbi urary , illee^al 

£Uid contrary  to lav:/. 'Ihe respondent n o . 2 h as  

is s u e d  orders  directiEL; the k;ail O v erseer  ,7est 

to set  jo in e d  one Ram i;ewal as ED FP  

P . 0 . term in ating  the p resent  arrangem ent. Th is  

order dated  2 8 . 9 . 8 8  seelrs to dirlod{5o the p e t it ­

io n e r  aJ.t'iou£,h h i s  na,ir-e has  not boon m entioned 

and no order in  re sp e c t  of h in  has  'been pcenea.

A true co""'y of this order is ;uinc3mro A-3 .

v i i )  The iiir-u^mcd ordc3: dated 2u,9»G8 Annc::i:j:e

seehc t:) '.iiloc- o tlic ap-l^-cmt fro^-, h i e  p o L t , 

To ■ rc-st;.. Lo i.i c y a c i f ^ c ^ ^ ^  the car'io of tne

-oot:it:lovi.-.i before th.is Tribanal is tĥ î t he \\as 

a'--ooiiited as a. substitu'Gc in the vacajie^' ccAised 

by the proj'.'ioti on of iJhri !>:'.iva r-U-'̂ a.c i/O the 

post Of outside Class lV:noEt^ian and subseguently 

-oromoted to the Postman. Cadre'on a , rdcu-lQ'̂  ̂ •

!i_'he rule re;i:arding appoint?"ent of the substitute 

is  to the effcct that \:vh;enGVor an extra der^art- 

jucntal iicent v/ants to avail of leave, he can do 

so by £iivin£, a substitute of his choice ran.d 

intimate the sa. .(̂  to th,o appointing authority.

The ap')oint:aent o f s u b s t it u t e  i s  t.;-.'us, a :Lai.'ter 

im rely  betv;een the E xtra  JejiartLentai. iic^cnt ajid 

the S u b s t it u t e . The a p p o in t in g  a uth o rity  

such  a,rr0n^ejiient but there  is  no ru le  fo r  

refurjiijt: to reco g n ise  the s u b st itu te . Th is  i s

so becaMse the OXtTfi dcmrUCIltdJ. igGlit/ dt/ ?

g et  le a v e  fro  the departm ent, n o r  there  i s I



V . .

3 T i j  ^^rovisipn fo r  tlicii suoponsion fro n  G R rvice .

A ft e r  contiraai'CG  of tli>- a.-'pltccnt fo r  a lo n g

tii^e duJ.y ackno'R'lodi.e avjd ap-provcd by the 

rospoijdont&, the p e t it io n e r  has  acQ uired  the

ê-
s tatu s  01 rcGul'ur eiaployce io  vtcv.' liiile 6  and 

'he cannot 'bo re^iioved iroii., oe.rvico exeert  a fte r  

fy llo v in ^ , the p ro B cribed  procc ’a re . T  r l  3'’::iv 

rii'-a.i‘ hr c riot hc.a:-;; tod. t-’ ]-.is a r i ' ' . i " ' o a ’ij

hold  hy the - 'etitionar nav'. In  oaBo o f  ah 'd j-  

ti-_̂ n any ; osi., tia-. ea.^rdf^n  -I'oald r:ot he 

a:'; ■la-.i-i.iiaiaijian aC acrv icc  >:at th. t actar- e^O 

' I-j  ̂].'ioh C'-n 'r-c 0 'a iaf j 'ia.̂  '■’"c

_  5 _

i- '-̂a... Jaia;. It  i;. il'aa'a y:'tin-ad t-.a;

.-■■■, J'.:. a  =■• -L I  I- J. j 'l . . .  L- O', iJ.-. J  ̂ C I. c

a-J.Qj- -..-A'l. o:' I.:-', ^..tdti.v :(a;a I':- ' âa,;..

J. 0 1.

'■ u :i":

/ - r
■ . 3

"'O

O'l ■ o:ii r-caaa)3'

' CJ.

ca a-‘-:ra ■

iai:' e^.f V'-al: ;:v:;aa,et t-j

t ia a a fa v . ''’■a:7c ia.- '■o di'^n ai aaa ■.•f:iana ta 

LuO ,_;â a'u o f -Fâ  r>.?:aav-dc'i'’I';- ], ave n^^t cc7 Tcd

t.u.ay \/r-’aL:oon ardai" on the a-;yli.cav: I; una o

c c^-in  ̂ hy ord of mouth t '.trl the aci'Viee 

of the ;-;atition(a: h?....B 'co':;c to an end and the

'v'b
r^jBpendent no. 2^haSe-thrcatond not to allow  

tlie petitioner to \;ork fro..-. 8 .1 0 .8 0  and ha '^^lso  

t>rcatcj_ed to procure the ar.f.-d-ot.ancc o f lo c a l  

Poll.ice ^;.cit hiai fro'."' o f 1 i c o .

v i i i )  d’j'at the; aa'>nlicanc i s  acLrio v ed  h3' td"o a rb i­

tr a r y , K ialiclous and illec^al actio n  of the 

reaaojidenta f.-ud has no a l t o m a t i v o  b u t  to f a 'a  

this ,;m,lioatlon befnro filo j'on'W c ’iTtlrurol.
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7 . Details of' reriedios eyhaus'i.ed ;

!Ph!e a p p lic a n t  d e c la r e s  that there  .is  no re^'Ody

■undq-r the r u le s  and as such a v a i l in g  o f ren ed ies

un d er  serv ic e  r u le s  does n o t  o r is e .

8 . F a t t e r  not proviousls'' f i l e d  or pending  Vvlt>i any 

other Gourt.

'I'he applicant further declares that he has not 

previously filed any application, writ petition or 

suit ro£ardng the matter in respect of which this 

application has been made, before nny GoP.rt of law 

or any other authority or any other J'cneh of the 

f’̂ ilbanrl and nor any nuch r: -pli or;tion, -rlt petition 

or r'fiit iL ; - r n b o f o v ' c ;  o;" t>c- .

9 c- f'-: r'on. ,Pt 2

In vio :̂ of tPo . r:tirirc''’ i;--; ■■•'-aa 6 -̂ b'̂ ve

the ■■■•■■'lie?)"t f':v f 1 ? ' rr'''i,ofr'' ;

a) 'r.r r:,v:po:_.Cc’.: be directed t'' ■-rchiec the
T------------------- ------- —---------------------

or^-er doted ?8 . 9  = 03 in oil- in- l -:nd tb,C' c'a-..o be

LuaLhed to t]:,e ;:3::tent as it^ afieetn the

b) T.i:i.e respondents  be d ir e c te d  not to diclod.cc tgxil 

ii:l:2j:gEi±yx2 gsiE:M t the a p p lic a n t  froi^ h i s  post 

a r b i t r a r i l y  and i l l e g a l l y  a g a in s t  the p r o v is io n s  

of law.

c) The roF'pondent^be d ir e c te d  to r e g u lo x ls e  the 

se r v ic e s  of the aT)plicant as .he has o lre sd y  "u .t . 

in; more than 5 ycc'rs continuous  s c iv ic e .

d) Cost of the case  be .al3.owcd in  favour  o f  the 

a p p lic a n t  as ^^ainst the resp o n d en ts .

e)- I m j  other r e l i e f  deemed ju s t  and .nropey, in  the 

circam stynees  o f the case be allov'.'ed in  favour  of 

the ai.rplicant.

1 0 . In t e r im  o rd er , i f  any , prayed  fo r  :

P e n d in g  f i n a l 'd e c is io n  on the a p p l ic a t io n , the
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applicant sgcJir  Issue of tho following interim

■ order.

• a) The operation of the order dated 28 .9 .88  so 

far£B it affects the applicant be stayed and 

the respondents be directed not to dislodge the 

applicant froru his post arid an ad-interim order to 

the same effect be passed iimp.cdiately.

I I .  The applica,tion is of an urgent nature ond it  may

i
be heard iiim'odiately.

1 " . Particulars of the Postal order in respect of the 

application fee j ' •

a) Fui'iber of the Indian Postal Otder(s).’̂ ^

b) Fac-'c of tho l£.siiing Post Office. . ^4^

c) Date of issxie of postal ordci ( s) L-\o

d) Post office at vihich puj^'aule. Al].ah.;ib3.d S .P .O .

13. list  01 enclosures ;

a) of CO.-ti.ficate dated 5 .1 0 . 8j>. • ,4-1

'b) Oopi of Soil for Soptoiv.ber ' 3o - A- 2

c) Cop3’ of order dated 28 . 9 ,8 8  ; A~3 

VEKr?IGATICS

I ,  ’Rbm Iwznx-, s/o Shri fcaikoo I-al, age 25 years 

working' as ED Packer/Fail Peon in tho office of T.Tib 

P.C . resident of Yascongano Canal Hoad, Ohov/k, Eardoi 

Hoad, Luckuov^~3 , do heieby verify that the co:atents of 

imras 1 to 8, 11, 12 and 13 are tue  to mj -personal 

knowledge and those of paras 9 .and 10 are believed to 

]be true on legal advice and I haye not supiDressed any 

m ate ri al f a c t .

I'Ucknow : Signaturd: of the Aj'plicont

Dated j ^ .1 0 .8 8

To>\
The Registrar



A-1

Tli-i s is to ccrtify that I' r. Vû bt

is vorking as EDA at P .O . T.fiTo, sirce 19^ 3 , 

find is  known to me.

Sd. Il l  G g i  1 )10  

Sab-Post I aster 
O.Lansoor ! a^ar 

Lucki.ov/ - 3

n
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D e p a r tm e n t o f  P o s t s  
A s s t t .  S u p d t.  o f P o e t  O ff ic G S  

Lucknow P o s t  Sub D i v i s i o n  
Lucknow -  BB6 0 0 6

Memo r:o., A /C lia u p a tia  d a t e d  Lucknow ; 2 8 . 9  = § 8

In pursu.anc8 of D.P.Sp Luck:r;o\/ Scgion LV/-7

I cTiio ro. HOT/Staff/A- 1 / 88-89/3  dated 20, 5.88  and

convGjed by the SGPCs Lucknow maa'O no. :’yPl<-2/3  dated

23.9.83 o'̂ ’ri Rajiv I&inar ED SB' Chaiipatia SD so

lucknow is hereby ordered to reins'tate-vitli.

ir.azediato effect.

Cliarge report ohould bo r.ubmitted :

Sd. K.S.Sonkar 
Asstt. Supdt. of Post 0’ffice 

Lucknow Post Sub Dn.
Lucknow 226 006

Copy to :
i )  Sliri Piajiv Kunar ED SPl- Chaupatia ESC L',Y.

Ihe Sr. PIC Lucknow-3 .
443} The SSPOs Lucknow'with reference to his memo., 

no. H/PJ'-'2/3  dated 2 3 . 9 . 8 8 .

4) ‘The mail of ?/est L'./ He will please jget
transferred the co,mplGte. charge of 3'D SPI 
Ghaupatia tu nim aiia bnri <;
SPlsi Chaupatia./rentrench eiiinloyee) may be , ' 
be got joined as EKCP T.Tib EDSO temporarily va 
vacancy considered to promotion.of Shri Shiv 
Kujiiar in Postman Ca,dre fE E » m in a f i - n g ' the present 
a rran ement till further order.
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