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IN THE CEMTRAL ADMIImISTRATIVE TRIBUNAL ALLAHABAD,

0 .A .NO . 150 of 1988 (L)

R.K, Dxjljey & others

vs.

The Union of India throvigh 
Chairman Railway Board,
New Delhi.

****

Petitioners

Respondent.

Hon'ble D .K , Agrawal, Member (J ) .

>

f

The applicants in person. Sri Arjxin Bhargwa for 

sole i?espondents. In this case counter reply has not been 

filed on the ground as mentioned in the order-sheet dated 

8 .5 .8 9 . It  so happend that an application on behalf of 

the respondents was made on 5 ,5 .8 9  to the effect that the 

applicants be required to si±mit particialars to e n ^ le  

the respondents to file the detailed counter. The Division 

Bench on 8 .5 .8 9  accordingly passed orders i?equiring the 

applicants to provide the particulars. The Division Bench 

also treated the application dated 5 .5 .89  as a short reply.

I hatve gone into details of the record. The facts are 

that by a judgnent dated 12 .3 .1979, a Division Bendi of 

the High Court (Lucknow Bench) pronounced a judgnent in 

the case of the applicant as well as others whereby a 

m^danus was issued to the Railway Board to re-fix the 

pay of the petitioners in accoi?dance with the judgnent.

The said judgnent became final in as much as the respondentf

i .e .  Railway Bo^rd did not prefer 4aâ  appeal. However, the 

Railway Board failed to comply with the direction of the 

High Court. Therefore, the applicants and sane others made 

an application before the High Court for action under 

 ̂ the Contempt of Courts Act which was decided on 27.2.87
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directing the applicants to approach the Adninistrstive 

Tribxmal. The applicants preferred Special Leave 

Petition before the Supreme Court which was dianissed 

with a direction to the applicants to move the Tribunal 

within a month, A direction was also issued to the 

Tribunal to dispose of t h e / ^ e i ^ ^ ^  within three months. 

The applicants accordingly filed an application before 

the Tribunal. Notice was thereafter issued to the 

respondents to file the counter affidavit. It  ± s ^  that 

stage that the respondents Jbo file5 the dDO? e mention*^^ 

application dated 5 ,5 .8 9 . It is thus clear that the 

counter affidavit is not being filed for no good reason. 

In any case, I have been^ shown for perusal, the copy of 

the judgment of the High Court dated .17,2,87 and copy 

of the Special Leave Petition which are being placed on 

record. The copy of the judgnent of the High Court dated 

12 .3 ,79  and the judgment of the Sxjpreme Court dated 

6 .9 .1988 are already on record. Thus conplete information 

is available on record. The respondents can no more 

delay €or filing of the counter affidavit on|̂ isa protext 

what so ever. Let the respondents ^  file® counter 

affidavit within 6 weeks hereof failing v^ich the case 

will be heard ex-parte.. In case the respondents file^^ 

the counter affidavit -within the above period, the 

applicant may file rejoinder within 2 weeks thereafter. 

Fixed 18 .9 .89  for final hearing/ex-parte hearing of 

the case.

2, One of the applicant namely R,K. Dubey is

said to have died on 2 5 .4 ,8 9 , An application has been 

made for substitution of the name of his widow. The 

learned counsel for the respondents stated orally that
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seme time may be given to jaae for filing objection# if  any, 

It is a very simple matter, the p e r ^a l  of the service 

record would atcnce discloseja jszbeie/tnc applicant th=!-t- ^ 

Smt, Phoolmati Dubey is or >fis not the wldov of the 

deceased employee which can be vory fide fron the service 

record available at Lucknow. The objection, if  any, 

supported th«^ docunents may be filed within 10 days 

hereof. Put up this for orders of sxabstitution on 8 ,9 ,8 9 . 

Copy of this order be given to the respondent's counsel.

Dt. 12 .7 .1989 . Member (J)

ha
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with anddate' 
of compliance

Mr» L..K« Aqrawal,

1/11/89 Shri P .K . Khare cotm.sel for the applicant and

• *'jV* ; Shri Arjiin Bhargava counsel for the iresponcent;;

are present. Hearing co n tin ^ . P\at up tcmdrri

JJ^-

Hon* Mr. D..K* A'qrav^al, J#M« * • '

. ■ 'I
Shri f .K,* Khare comsel for the ^plicant and 

Shri Arj-m Bhargava coimsel for the ;respbndent5 

are present. Hearing concluded. Reserv^ for
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IN THE CENTRAL- ADMINISTR/.TIVE TRIBUNAL 

A L L'A H A B A D

198S.
T-A.NO. '

DATE OF'DECISION '>

PETITIONER

^Advocate for the 
Petitioner (s}

VERSUS 

A.I01 ■■ & • RESPONDENT.

_____ Advocate for the
RsstDondGn't(s /

CCBAfA ;

TKe Hon*ble M r * *b. -

The Hon’ble Mr.

V

1,. Whether Reporters of loeal papers may be allowed 
' to see' the Judgement ? ■ ^

2» To be referred to the Reporter or not ? V_

3. V/hethef their Lordships wish to see the fair <' 

copy of the Jjdgemerit ?

4 . Whether to be circulated to -other Benches 7

-/

Dinesh/'

( . c
■;

C
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Reserved

Central Administrativ/e T r i b u n a l , Allahabad . 
CIRCUIT BENCH-LUCKNDUl

Registration 0.A.No.150 i'I ) of 1988

1. R.K.Dubey ^
2.Jagdish Prasad and
3. L.P.Agnihotri ...

\ls.

Union of India through the 
Chairman Railway Board, New Delhi

Applicants

.. R e s p o n d e n t .

CONNECTED WITH 

Registration O.A.No. 158 of 1 988 ''L; 

R . R , y isu/akarma

Vs.

Union of India through 
the Chairman
Railway Board, New Delhi ...

Applicant

Respondent

Hon . D . K . Agrawal 5 Jl̂

Identical relief has been sought in both 

the abov/e petitions which is worded as folio ws:-

”... to command the Respondents to implement 
the orders passed by the Hon.High Court 
dated 12.3.1979 as contained in Annexure 
1 to this petition and the petitioners 
be afforded arrears of salary/pension 
as per the rules and formula accepted 
by the Hon.High Court and also narrated 
above in para 6 of this petition. Such 
other orders may also be passed as this 
Hon.Court may deem fit and proper in the 
circumstances of the c a s e .”

2. The significance of the relief sought will 

be Ql«ar from the following discussion.

3. It is relevant to mention the brief history

of litigation. Initially three writ petitions- 

N0 .IOA8 of 1 970 ( by R.K.Dubey Applicant N0 .I of

the present A p p l i c a t i o n ' *^an6 626 of

1971 by two others (not parties in this case) were 

filed in the Lucknow Bench of Allahabad High Court
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claiming that running allowantre-^aid on the running 

post Luas part of pay when posted on a stationary 

post. A Single Bench by a common judgment and order 

dated 7.11.197A upheld the contention of the P e t i ­

tioners holding that the running alloiuance was 

part of the pay but that the arrears of salary 

except for the period of 3 years next before filing 

of each of the writ petitions would ordinarily 

be barred by law of limitation. Aggrieved by this 

decisions the Railway administration filed 3 Special 

Appeals before the Lucknow Bench of the Allahabad 

High Court. Two Special Appeals were filed by two 

of the Petitioners. At about the same time, seuen 

other writ petitions came up involv/ing identical 

issue. All the five Special Appeals and seven writ 

petitions were decided by a common judgment and 

order dated 12.3.1979 by a Division Bench. The 

order passed by the learned Single Judge was m a i n ­

tained. On delay being caused in the implementation 

of judgment dated 12.3.1979, the Applicants and 

some others filed Contempt Case No.ABO of 19BD. 

In the said Contempt Case [*1/3. Bhargava and Co.. 

Lucknow 'Chartered Accountants'' were appointed 

as Commissioner of Accounts and a reference was 

made to them for determining the amount of arrears 

if any, payable to the Applicants as a result of 

fixation/refixation of pay in terms of judgement 

and order dated 12.3.1979. The aforesaid C o m m i s s i o n ­

ers submitted their report holding that the A p p l i ­

cant nos. 1 to 3 were entitled to several lakh 

of rupees. The Railway administration filed object-
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ions by means of affidav/its annexed thereujith, 

the pay fixation charts of the Applicants already 

done by it in pursuance of the judgment and order 

dated 12.3.1979. The Contempt Application was d i s ­

missed on 16.5.198B with the folloiuing observations 

of Hon.f^ir. Justice Kamleshwar Nath as he then

uias'"'

The Court did not say that the pay 
fixed/refixed of the Applicants could exceed 
maximum of the scale of pay for the p a r t i ­
cular stationery post held by the Applicants 
The Court indicated inter alia, that f i x a ­
tion and re fixation u/as to be done in accord 
-ance with rules. It would be inherent
that no fixation could be' made beyond 
the Rules and perhaps there is no rule
that fixation of pay can be made at an 

" V  amount in excess of the maximum of the
pay scale of the post held.

The Chartered Accountants hav/e clearly 
gone wrong atleast in these two respects
and if they entertained any doubt about 
the true position in this regard, they 
would have been better advised to seek
the guidance of this Court rather than 
ignore the directions contained in the 
judgement for which they were appointed 
as Commissioner of A c c o u n t s .”

>

Thereafter the Applicants filed Civil ('Use. A p p l i ­

cation before the Division Bench of Lucknow Bench 

of the Allahabad High Court, which was dismissed 

by judgment dand order dated 27.2.1987 holding 

that at best it was a case of improper or i n s u f f i ­

cient execution and not a case of no execution 

at all and that the High Court had no jurisdiction 

after the commencement of the Administrative T r i b u n ­

als Act XIII of 1985. The Applicants then approached 

Hon.Supreme Court. The Hon.Supreme Court vide its
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order dated 6.9.1988 dismissed the SLP with a d i r e c ­

tion that if the Applicants file fresh petition 

before the Tribunal within a month for a p p r o p r i a t e 

relief, the Tribunal shall dispose of the matter 

within 3 months from the date the petitions are 

filed.

A. The aboue petitions were filed by the

Applicants on 6 and 7.10.1988. It is regretted 

that the Tribunal was not able to decide the p e t i ­

tions within the time limit granted by the Hon. 

Supreme Court for various reasons.

5. The most unfortunate part is that the

Applicants have not come forward with the s p e c i ­

fic relief. The relief sought by them has been 

quoted aboue. It does not mention as to what is 

the actual grievance of the Applicants. Despite 

the direction of the Hon.Supreme Court to the A p p l i ­

cants to prefer petition before the Tribunal for 

appropriate relief,, the Applicants haue left to 

the Tribunal to find out what were directions in

the judgement dated 12.3.1979 pronounced by the
0

High Court. How far those directions haue been 

complied with by the Railway administration. In 

what respect the directions haue not been complied 

with by the Railway administration. The Railway 

administration has already taken into account the 

running allowance of the employees which they were 

Drawing while posted in the running category of 

post at the time they were made to officiate in 

the stationery category of post. Therefore, it 

is a case where the Applicants seem to be aggrieued 

with the fixation already done by the railway a d ­

m i n i s t r a t i o n . In the circumstances, it cannot be
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said that the order of the High Court has not been 

implemented at all or that the Railiuay a d m i n i s ­

tration has failed to carry out the directions.

It appears that the Applicants luant to allege that

the pay has not been correctly fixed. If so, the 

burden lay on them to come foriuard with specific

allegation and specific relief instead they haue 

worded the relief as quoted aboue in a language 

which leaves it to the Tribunal to find out the 

principle on which fixation of pay was to be done, 

the fixation already done and the relief, if any, 

due to the Applicants.

6 . In uiew of the above facts, it is to be

found out as to what was the direction of the D i v i ­

sion Bench of High Court in its judgment and order 

dated 12.3.1979. Concluding their observations, 

Hon.Mr. Justice U .C . Srivastava and K.N.Goyal of 

Lucknow Bench of the Allahabad High Court have 

observed as follows

'Tor the purpose of contribution to p r o v i ­
dent fund and for other benefits in one 
of the counter affidavits it has been admitt 
-ed that different percentage of running 
allowance are treated as pay for various 
purposes viz., passes, privileges, Ticket 
orders, Leave Salary, rOedical Attendance 
and treatment. Educational Assistance,
retirement benefits, fixation of pay in 
the stationary post, compensatory City
Allowance. House Rent Allowance, Rent 
for Railway quarters and for recovery of 
Income Tax e t c .

A perusal of these rules which have 
been interpreted by the Railway A d m i n i s t r a t ­
ion from time to time which has issued 
various circulars in this behalf makes 
it more than clear that running allowance 
is computed towards average a pay and in 
this view it cannot be denied that it is 
a part of the same.

A perusal of the Railway Board's decision 
shows that running staff is entitled to 
50^ of the running allowance towards the 
pay which is to be calculated in accordance 
with rules, in this connection it will
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also be relevant to note that Railway 
Board uide its letter N o . 19/1961 p u b ­
lished in the Gazette of 16.8.1961 quoted 
President's decision, the relevant 
postion of the same read as follows:]

'*The question has been considered and 
the preisent is pleased to decide that 
the pay of such running staff utilised
in stationary appointments for period 
of ouer 21 days whose initial pay in
the stationary appointed is fixed under 
the normal rules, in accordance with 
para b ̂ (ii) of Railway B o a r d’s letter
!\!o.(R) 49 RS/3 dated 1.7.1 949 should
also be refixed under clause ^2 '' of
Rule 2027 (FR 31' R-11, 50fo of the e n h a n ­
ced substantive pay representing the 
running allowance being treated as pay 
for the purpose of such refixation."

Subsequently, the above judgement dated 12.3.1979 

was considered by Jabalpur Bench of the P'l.P.High 

Court in Writ Petition No. 45 of 1 982 S «K . Teuari 

and 32 others \Is . Union of India and others wherein 

it was laid down as follows in para 4 andS of the 

j u d g m e n t :-

'‘4. A perusal of the judgment of the A l l a h a ­

bad High Court indicates that the said
Court nowhere directed that the running 
allowance should be taken into consideration 
first for ascertaining the basic pay for 
the purpose of fixation and thereafter,
for fixing the actual pay on the promoted 
p o s t ....

5 ...... A plain reading of the para indicates
that it does nowhere state the running 
allowance should be taken into consideration 
twice while fixing the p a y ..... ”

It again came for consideration before a Bench

of this Tribunal at Allahabad in Union of India

\1 s . Durga Charan and others fT.A.Nos. 617, 627

and 629 of 1986 decided by common judgment and

order dated 10.12.1986) wherein the following

observations were made
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” A plain reading of R.2Q27 makes it 
clear that after the substantive pay 
has been fixed by giving one increment 
in the lower grade, the pay in the higher 
officiating grade has to be refixed under 
sub rule 1. This rule only authorises 
to draw the presumptive pay of the post 
and as has already been clarified the 
presumptive pay of a post is the pay 
to which a person is entitled if he held 
a post substantively. Posting to a station 
-ary post which is in higher grade is 
what is involved in this case. There 
is no doubt that the post in the running 
grade from where the petitioners were 
promoted or put to officiate on a s t a t i o n ­
ary post were lower in scale of pay. 
It is also clear that stationary post 
does not carry any running allowance. 
The object behind the whole exercise 
of counting the portion of percentage 
of pay equivalent component of running 
allowance as a part of the pay before
the pay is refixed in the higher grade 
is to do away with the financial d i s a d ­
vantage that an employee may have to 
suffer and also to give him some attract 
to opt and apply for promotion to s t a t i o n ­
ary post. In conclusion fixation and 
refixation cannot result in payment of 
a salary of Rs.960 for holding a post
which has a scale of Rs.260-350 per month 
only and by no stretch of imagination
any employer can issue such absurd instruc 
-tions as to result in a situation that
will conclude to such a result."

I.
I hen again ,  in Ram S u m e r Ws.Union of India and another

T . A . (\io. 56'^ of 1987) a Bench of the Tribunal at Allaha 

-bad by judgment and order dated ^.3.1988 observed 

as follows

’’On going through the relevant judgments 
of the Allahabad High Court, we find that 
no specific direction has been given r e g a r d ­
ing the fixation of salary of the Applicant 
as claimed by him. It has been asserted 
by the Respondents that Annexure 1 of the 
compliance report (copy annexure R-8 '̂ filed 
by them before High Court on 23.11.1986 
discloses that the amount claimed by the 
Applicant in the present application is 
neither admissible nor payable. Learned 
counsel for the Respondents Sri Lalji Sinha 
contended that the pay of the Applicant 
was fixed/refixed on various dates in a c c o r ­
dance with para 2017 of the Railway E s t a b ­
lishment Fianual as applicable at that time
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until the confirmation of the Applicant 
on the stationary post of Relieuing T r a n s ­
portation Asstt. uj. e . f . 2.7.1 955. It was
also stated that the Applicant uas confirmed 
as Guard Grade ’A' in the scale of B.150- 
225 uj.e.f. 20.5.1 95A .U!e haue considered
the applicability of the relevant rules
in the matter of fixation of pay of the
Applicant u j . e . f . the date of his promotion 
as Relieving Transport Assistant and confirm 
-ed on that post on 2.7.1 955 and are of
the opinion that R.2017 of the Railujay
Establishment f^ianual read with the i n s t r u c t ­
ions contained in the Railway Board's circul
-ar dated 17.3.1949 (Annexure R-9) was
applicable in accordance with these i n s truc ­
tions the applicant was entitled to fixation 
of his pay on promotion as Relieuing T r a n s ­
portation Asstt. on 7.11.1951 as follows:-

1 .Pay in the Running cadre Rs.125 
, 2.50^1 of pay in lieu of mileage
r  Rs.B2.5D

3 . Total Rs.1 87.50.

Pay to be fixed at Rs.2D0 minimum of the
grade of Rs.200-300 in accordance with 
sub rule A(1' of R.2017 of the Railway
Establishment Fianual."

7. The observations extracted above leave

no room for doubt that the element of certain per 

centage of running allowance forms part of the pay 

That is what is laid down in the Railway Board's i n s ­

tructions of 1981 and 1 963 and has also been observed 

by the Division Bench of the Lucknow Bench of A l l a h a ­

bad High Court in its judgment and order dated 12.3.79. 

The only question is what per centage of the running 

allowance is to be treated as part of the pay. A c c o r d ­

ing to the Railway Board's instructions, it varies 

to 50, 40 or 30 per cent from time to time. The basic 

pay was to be enhanced by 50 per cent by 1961 i n s t r u c ­

tions. This was modified to AO per cent unoer 1963 

instructions. 1961 instructions were effective from 

1.4.1958 and 1963 instructions from 1.2,1963, By 

1976 instructions. this element has been modified 

to 30fo of the basic pay w.e.f. 1.4.76. The question 

which falls for determination is as to whether the
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pay of the Applicants on the stationary post was or was not 

fixed taking into account the per centage of ruinning allow­

ance. The Applicants have puiposely chosen not to s p e c if  

it . Therefore, the Service Books of the ^p licants  were 

perused to find out as to how the pay of the ispplicants was 

fixed by the railway administration. Service book indicates 

that the railway administration has already taken into accouc 

50% of pay in lieu of mileage. It  would mean that nothing 

is due to the Applicants. However, the case of each Appli­

cants may be discussed in brief to indicate as to how their 

pay was fixed on the stationary post and whether any arrear 

of salary was due to them for the period. 3 years next before 

filing each of the Writ Petitions by then.

8 . The Applicant R.K.Dubey while working as Guard in

the grade of Rs.150-240, drawing basic pay of Rs.238 on i
I V

1 .7 .1959  was made to officiate on stationary post of RTA

in the grade of Rs.250-380 on 11 .7 .1959 . His pay on 11 .7 .

was fixed as follovs s-

1. Pay in the running cadre Rs.238

2 . 50% in lieu of mileage Rs.ll9

3. Total Rs. 357

4 . The pay was fixed at Rs.365 in the grade of R s .250-380.

Sri R.K.Dubey retired on 30.4.1982 frcm stationary post,

9. Sri L,P,Agnihotri while working as Guard Grade 'C* 

in the grade of R s ,130-225 drawing basic pay of Rs .170 on — 

31 .1,1962 was promoted as RTS in the grade of Rs ,150-240. 

However, one m ist^e  was canmitted in his case. His pay 

at Rs.240 should have been fixed w .e .f , 31,1.1962 but it ,we£ 

fixed w .e .f , 1 ,2 ,1963 . Sri Agnihotri was again .posted as 

Guard on 15,7 ,1969 and retired as Guard Special G r . ’A on 

30 ,11 ,1981 . The Writ Petition N o .1817 of 1975 was filed 

by him. In view of the judg:nent rendered by the High Court 

as mentioned above, the Petitioners were entitled to arrea.’ 

of salairy for the period of 3 years prior to the filing of|
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writ petition by each of t h ^ .  In this view of the 

matter, the arrears of salary for the period 31,1.1962 

to 1 .2 .1963 are not payable to Sri Agnihotri.

10. Sri Jagdish Prasad working as Driver grade 'B*

in the grade of Rs ,160-300 was made to officiate on

stationary post w ,e .f . 30.9,1957 and proinoted as Junior

Labour Inspector and confinned as such w .e .f . 19.11.1964 i
pay

the grade of Rs. 370-475. His/was k  fixed at the 

maximum of the pay scale, i .e .  Rs.475 w .e .f , 19 .11.1964. 

He filed a Writ Petition in the year 1975. As such, 

the arrears of salary, if  any, within three years prior 

^  to the filing of the Writ Petition can be awarded to him.

In view of the fact, that his salary was fixed at the

maximxin of the pay scale in the year 1964 itself, no

relief is due to him.

11. Sri Vishwakaima was drawing Rs.llO as basic I
pay on the date he was pronoted to stationary post. 

Therefore, his pay was fixed at Rs,l65 on the stationary 

post and was given increments fron timeto time till he 

retired on 31,3.1981 fron the stationary post of Chief 

Yard Master,

12. In view of the above discvission of facts and law,

both the implications are liable to be dismissed. They 

ace accordingly dismissed without any order as tocosts..^^

2^ .  /2 . 

MEMBER (JUDICIAL)

Dated* 28.12,1989 
kkb

(
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eefore the central adhinistrative: tribunal

LUCKNOW BENO^ SITTING AT LUCKNOW

CLBim ^PeU,ti0n^N^_J^3l____ of-12§8

v'
R. K. Qatsy and others P etitioners

\fersus

The Union of India throu^ 

ike Chairman Rail way Board 

Nea Delhi.

V,.

Re spondents



BEFOfC THE CENTRAL ADMINISTRATIVE TRIBUNAL 

ALLOHABAD IE NCH SITTING AT LUCKNOW.

Clairo Petition. No. ____________ 0 f> l§ 8 8 l> )

Filed on

f. Mf.

n.K.DutoBy and others

Ve rsu s

The Union of India th ro u ^  

Chairman Railway Board,

New Delhi.

Pet itione rs

Respondent

------- 5-----------------
SI .No.ft Particulars

-------- !T------

p s ^ s

1, Memo of petition

2o Anne^re^j^jt True copy af 
the^judginent dated 12th 
March 1Q79.

1 to H8

3o ^Oi3s^re-2, Tru3 copy of
*’or3’er'*pai3ed by the Hon*bl< 
Supreme Court
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APPLICATION UNDER SECTION 19 OF THE 

ADMINISTRATIVE TRIBUNAL ACT 1985

>

For u ge in_Tr i a l _ 0 f  f i ^

Date of filing- • , , ,

Or

Date of receipt by 

post :

Registration N; j ,

>

(Registrar )
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IN THE central ADHINISTRATI \£ TRIBUNAL 

CIRQJIT BENCH AT LUCKNOW(ADDL.BENCH AT ALLO.)

D  ■ ^

^ T k £ £ N

6

1,R.K.Dubey aged about 60 years 

son of late Sri

r/o Bo bey wall Gali Lai Kunyan, . 

Luck no u.

2, Jsgdish Prasad,aged about 6 8  

years son of late M^abir Pd,

r/o E-3/95,AligBnj Housing Scheme, 

AliganjjLuck now,

3, L .P . Agnihit ri ,agsd about 60
LeJZ

years son f^Pandit R.P.Agnihotri 

r/o 288/ 206,Arya Nagar,Lucknow.

Awl

Union of India throu^ the 

Chairman Railway Board,Rail 

Bhavan, New Oslhi.

AE£i.icgtion Under Section ,19 of 

Act_l985 

• • ♦

Pet aij^s^of _the ̂ Aggl i cat io n

1o Particulars of the applicants:

i) Names of the applicants: a) R.K.Dubey

n|lx b) Jagdish Prasad A

c) L.PiAgnihot ri
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i i )  Name of father: a) IdtWl

b) late Mahabir Prasad

c)^Pandit K.P.Agnihotri

i i i )  Designation and Office a) Asstt.Yard Master,
Rly .Deptt.,Union of India

in whidi emplyed.

b) Senior Loco Insfsector 
Rly.Deptt.Union Of India

V

iv) Office Address

v) Address fo; Service 
of all notices.

c) Guard,Rly.Deptt.Union of 
of India

All remaired posted in 
U.P, and now retired.

rCRtd.)

a) Banbay wali gali,Lai 

KUn wan,Lu ckno u

b) £-2/95 ,A1 iganj ,House 

Scheme ,A1 igan j,Luckno w,

c) 288/206 Arya Nagar, 

Lud<no w.

2« Particulars of Respondepts*

i )  Narae and address of 

Re spondent

i i )  Office Address of 

the respondent hisx

The Union If India throu^i 

the Chairman Rail way Board 

Rail ihavan. New Delhi.

-do-

B-Particulars of the order against 

which application is made

• • •

i )  Against wrong fixation of the pay/pension
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of the petitieners and the implementation 

of the orders passed by the Hon* ble H i^

Court on l2o3.1979.

i i )  Date

i i i )  Chairman on behalf if the Union of India 

Ministry of Railway.

iv) Subject in brief: Proper fixation of psy^^ensien

and implementation of order 

passed by the Hon* ble H i ^  court

The applicants declare that the subject of the 

order against which he want redressal is within the 

jurisdiction of the Tribunal,

V -

L imitation

The appbicants further declare that the

application is within the limitation prescribed in

Section 2 1  (3) of the Administrative Tribunal Act 

1985 for the following sufficient reasons:

P5£ti£ulars_o f_csge £

1, That the applicants moved the Hon* ble High 

Court at All ah a bad,Lucknow ench ,Lud<now inter-alis 

for the refixation of their pay according to

the rules including the allowances permissible 

to the cadre of the applicants. The applicants 

have also moved for the payment of arrears of 

salary according to rules after refixation,

2, That a number of the writ petitions were filed 

before the Hon’ ble Hi ji Court and the applicants 

were also a party in the said writ petitions.

The Hon* ble High Court however, after thoroughly
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6 0  That the Hon* ble High Court dismissed the 

application for contempt of court against the 

respondent and others and made an observation 

that the applicants should make an application 

before the Division Bench for the implementation

of the orders passed by the Hon'ble Court dated 

12th March 1979 the copy of \hidn is being

annexed as AM̂ EXIR£ ~ 1  to this petition,

7 . That the Hon'ble H i ^  Court consisting of

Bench dismissed the applications moved by the 

applicants and other similarly situate persons 

and observed that a fresh xssiiWXBfxaBfeicsa case 

be filed by the applicants and other persons

before this Hon'ble Tribunal. needs mention

that the Hon'ble High Court in its judgment 

dated 12th March 1979 had discussed the matter in

detail and had taken into consideration the various 

Rules on thesubject an J after bestowing 

considerable through over the various ple-s of the 

parties, decided the tn various questions 

raised in the petition. Hov^ver, the decision 

of the Hon'ble High Court was not obeyed by 

the respondent and subsequently the contempt 

petitionanoved by a number of persons were 

dismissed.

8 0  That the applicants and other similarly 

situate persons aggrieved against the dismissal 

of the contempt petition approached the 

Hon'ble Supreme Court in different Special 

LesA« Petitions. The Hon'ble Supreme Court

however, pleased to pass the folloying orders 

on the said Special Leave petitions.
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going through the whole case and hearing the 

parties allowed the «rit petitions and issued 

a mandamus against the respondent and to 

comply with the directions of the court within 

three months from this date. ^

7

3  ̂ That the respondent filed a Special appeal 

before the High Court against the above judgment 

and order and the Hon’ ble High Gourt was pleased 

to up held the Judgment and order ffassed by the 

Hon* ble High Court and discraissed the appesl 

of the Union of India and issued a .mandamus in

seven other writ petitions invlving the same

questions of law. The Union of India was di ected 

by the High Court to comply with this Judgment and 

order within three months,which although extended 

from time to time but expried without any 

compliance of the mandamus isaied by the Hon'ble

Hiih Court.

4* That when the applicants found that the 

compliance of the orders passed by the Hon'ble 

High Court is not teing made then the applicants 

made a asllective representation to the respondent 

to comply with the orders issued by the Hon'ble 

High Court but despite the making of the repre^ntat ion 

the orders were not complied with.

5, That the petitioners filongwith other 

persons filed Civil Misc. case for contempt before 

the Hon'ble H i ^  Court against the respondent xfn)i‘xtha 

to this petition and others for violet ion of the

Orders passed by the Hon'ble Hi jh Courtx^g^xft)C^r 

dated 12th of March 1979 through whidi the petitions 

were allowed and mandamus was issued to the 

respondent and its officers to comply with the

o rde rs.
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” These p e t i t i o n s  are d i s m i s s e d .  If 

t h e  p e t i t i o n e r s  file fresh p e t i t i o n s  te»fore the 

T r i b u n a l  for a p p r o p r i a t e  relief w i t h i n  a month, 

the T r i b u n a l  s h a l l  d i ^ o s e  o f f  the m a t t e r s  

w i t h i n  t h r e e  m o n t h s  f r o m  the date on u h i c h  the 

p e t i t i o n s  a r e  f i l e d , ”

The c o p y  o f  the o r d e r  is a n n e x e d  as A N N E X U R E - 2

to this p e t i t i o n .  From the p e r u s a l  of t h e

a b o u e  o r d e f  it is a p p a r e n t  that  t h e  H o n * b l e

S u p r e m e  C o u r t  v/ide its o r d e r  d a t e d  6,9.88

the' c o p y  of u h i c h  w a s  i s s u e d  on 7.9.88 o b s e r v e d

rha t t he a p p l i c a n t s  s h o u l d  f i l e  h is c a s e

be fore th i s Ho n ’ ble c o u r t  a nd t he s ame ui 11 

be d e c i d e d  w i t h i n  three m onths by t h i s  Hon*tale

T r i b u n a l .  This a p p l i c a t i o n  t h e r e f o r e ,  i s

‘ b e i n ^  moved be fo re  this  H o n ’ ble court for the

f imp le men tat i o n  o f  the j u d g m e n t  d e l i v e r e d  by

the H o n ' b l e  High C o u r t  o n  12th of M a r c h  19 79 .
%

9.  T h a t  f r o m  the j u d g m e n t  of t h i s  H o n ' b l e  

C o u r t  d a t e d  1 2 . 3 . 1 9 7 9  it is e v i d e n t  t h a t  there a 

a r e  t h r e e  s t a g e s  in calculaticig; f i r s t l y  the p a  

ifi the r u n n i n g  p o s t  a n d  t h e r e a f t e r  f i x i n g  and 

r e - f i x i n g  the same is c o n f o r m i t y  with the rules, 

c i r c u l a r s  a n d  p r e s i d e n t * s  d e c i s i o n  as 

int erp retat ed and r e i t e r a t e d  in t h e  j u d g m e n t  

of t the H o n ' b l e  H i g h  Court.

The first sta'ye r e l a t i n g  p r i o r  to 20.5.19 53 

is in r e s p e c t  o f  c a l c u l a t i n g  the pay in the 

r u n n i n g  p o s t  also r e f e r r e d  to as former 

e m p l o y m e n t  o r  s u b s t a n t i v e  e m p l o y m e n t s  in 

c o n f o r m i t y  w i t h  rule 1 302(b)(c) P r o v i s o  ( H )  

o f  t h e  I n d i a n  R a i l w a y  E s t a b l i s h m e n t  Code Vol.I

a n d  the R a ^  o r d e r  i n c o r p o r a t e d
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in  t h i s  Ri l e .  This pay i n  the r un nin g  pos t  

is grade p ay  p l u s  7 5 ^  thereof  as runni ng  a l lou anc ec
«

10. The S e c o n d  s t a g e  is tt^t o f  f i x a t i o n  o f  

o f f i c i a t i n g  p a y  o r  p r e s u m p t i v e  p a y  o r  the 

e n h a n c e d  s u b s t a n t i v e  p a y  in a c c o r d a n c e  w i t h  

the P r e s i d e n t’s d e c i s i o n  a t pa ge 227 of the I n d i a n  

Rail'jay E s t a b l i s h m e n t  C o d e  l/ol.II. Thus officiatir 

p a y  i s p a y  i n  the r u n n i n g  p o s t  p l u s t  5 0 %  there o f .

Il . The t h i r d  s t a g e  r e l a t e s  to r e f i x a t i o n  o f  the

f o r e s a i d  o f f i c i a t i n g  p a y  in the s t a t i o n a r y

c a d r e  by f u r t h e r  a d d i n g  SOjC o f this o f f i c i a t i n g

p a y  in a c c o r d a  nee u i th t h i s  rule 202 7( 2) o f  t h e

I n d i a n  R a i l w a y  E s t a b l i s h m e n t  Code U o l . 11 

a p p l i c a b l e  f r o m  22, 1, 19 58.

12, That the R a i l y a y  Dejjrtment, the 

r e s p o n d e n t s  e v e n  have a c c e p t e d  the p r i n c i p l e  

c l a i m e d  by the p e t i t i o n e r s  in s e v e r a l  cases 

a n d  aven f o l l o w e d  the 3 u d g m e n t  d e l i v e r e d  by 

the H o n * b l e  H i g h  Court o n  the s a m e  p r i n c i p l e s .

In o r d e r  to s a t i s f y  t h i s  H o n * b l e  T r i b u n a l  t h e  

p e t i t i o n e r s  quote the name o f  Sri Saran ,

Guard, u h o  h a d  been p a i d  fe, 2700o/*“ as 

a r r e a r s  etc. on the Same p r i n c i p l e  claifTEd by 

t h e  p e t i t i o n e r s  b u t  in the c a s e  o f  the 

p e t i t i o n e r s  t h i s  p r i n c i p l e  has not been a-dop t e d  

31 d the p e t i t i o n e r s  a r e  b e i n g  d e p r i v e d  from the 

f r u i t s  p r o v i d e d  to other s i m i l a r l y  sitaSvte p e r s o n s  

The rasponffiients thus c o m m i t t e d  a n  i l l e g a l i t y  

o f f e d n i n g  the A r t i c l e  14 and 16 of the

C onst it lit i o n .

7 . R e l ie f S o u g h t
T ha t  in  \i eu o f  the  fa c t s  men tioned  in  p a r a  6

iSixa above the a p p l i c a n t s  p r a y  forth a f o l l o w in g  

r e l i e f s ;  ^
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U h e r e f o r e *  it is most r e s p e c t f u l l y  p r a y e d  

that the H o n ^ b l e  T r i b u n a l  m a y  be p l e a s e d  to coinmand 

the resp o n d e n  ts to itnplement the o r d e r s  p a s s e d  by the 

H o n ’ble High C o u r t  d a t e d  I2th ['■larch 19 79 a s  c o n t a i n e d  

in A n n e x u r e - 1  to this p e t i t i o n  and the p e t i t i o n e r s  

be a f f o r d e d  a r r e a r s  of s a l a r y / p e n s i o n  a s  p e r  the rule 

a n d  formula accap ted by the H o n ’ble H i g h  COur t a n d  

a l s o  n a r r a t e d  a b o v e  i n  p a r a  6 of t h e  p e t i t i o n . S u c h  

o t h e r  Orders m a y  also b e p a s s e d a s  this H o n * b l e c o u r t  

m a y  deem fit a-nd p r o p e r  in the c i r c u m s t a n c e s  of the 

case .

.8
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G R O U N D  O F  R E L I E F

i) B e c a u s e  s i n c e  the a p p l i c a n t s  w e r e  the

e m p l o y e e s  o f  the r e s p o n d e n t  thus their

p a y  and a l l o u a c s s  ought to have b e e n  fixed 

in a c c o r d a n c e  uith the r u l e s  and the r e g u l a ­

t i o n s  a p p l i c a b l e  u p o n  the p e t i t i o n e r s  at the 

leleuant time a nd non a p p l i c a t i o n  o f  t h o s e  rule 

a n d  not to g i v e  salar y / e n s i o n  in a c c o  rdancei«ix 

u i t h  those rules by t h e  r e s p o n d e n t  to the 

a p p l i c a n t s  is i l l e g a l  a n d  unconstitiitional,

ii) B e c a u s e  the pe ti tio ner s filed a n u m b e r  of

s i m i l a r l y  s i t u a t e  p erso n s , i n d u  di ng the 

pe t i t i o n e r s  u a s  a l l o u e d  by t h e  H o n * b l e  High 

c o u r t  w h i c h  a f t e r  g o i n g  t h r o u g h  i t  t h o r o u g h l y  

a n d  h e a r i n g  the p a r t i e s  in t h e  m a t t e r  fssse d 

the j u d g m e n t  d a t e d  l2th o f  Fiarch 19 73 in w h i c h  

the c l a i m  o f t he a p p l i c a n t s  uas  a c c e p t e d  a n d  tl 

r e c o r d  ent uas c o m m a n d e d  to m a k e  the p a y m e n t  a; 

p e r  the f o r m u l a  l a i d  doun in the j u d g m e n t  

i t s e l f  a n d  in s e v e r a l  c a s e s  the s a i d  f o r m u l a t e  

uas al so a c c e p t e d  a n d  the a m o u n t  on re-calcula^ 

tion u as p a i d  to s i m i l a r l y  situaie p e r s o n s ;  

but I in the c a s e  of the p e t i t i o n e r s  thesa-me 

is not b e i n g  a c c e p t e d  v i o l a t i n g  the 

A r t i c l e s  14 a n d  16 of the C o n s t i t u t i o n .

iii) B e c a u s e  the r e s p o n d e n t  has d e l a y e d  the 

m a t t e r  in case of p e t i t i o n e r s  and 

s u b s e q u e n t l y  obtaii®td a n  order 

in c o n t e m p t  p e t i t i o n  that t he im tter 

be p u t  up b e f o r e  this H o n ’ble fl'ribunal 

for the i m p l e m e n t a t i o n  of the j u d g m e n t  

o f  the H o n ’bleO .Bigh C o u r t
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which resulted into the death of a nuraber of 

persons t^o have retired from the services. 

The action therefore, on the part of the 

respondent does not seem to be justified 

towards its own employees as they are 

allowed to leave this woirfd without having

y their due claim.

iv) Because the Hon*ble High Court did not 

reverse its judgment dated 12th of March 1® 9

and only directed t® approach this Hon'ble Tribunal

to iunpikKmKnt get its own Judgment 

implemented thus the claim of the applicant 

is subsisted and the same be get implemented 

by the respondentr by this Hon'ble Tritunal

v) Because the respondent is taking an extremely 

long time in implementing the mandate issued by 

the High Court vide its judgment and order 

dated March 12, 1979 even thou^ admittedly the 

Railway Eoard took a decision on July 24,1979 

not to agitate the matter any further in the 

Hon'ble High Court and to implement the order 

dated March 12,1979,passed by the Hon'ble High Court 

but still the same could not be implemented on

the plea that the contempt petition has been dismi­

ssed which does not affect the applicability of the 

original judgment. Thus the non implements liion 

of the judgment of the Hon* ble High Court dated 

12th March 19D9 is malafide one and illegal 

besides arbitrary.

vi) Because the Hon'ble Hi#i Court in its imp order 

jMd^snb has correctly observed that the
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. Special appeals filed by the Union of India 

«ere dismissed and the judgment and order 

dated 12th March 1979 has become final 

but still the order and the judi^ent of the 

Hon'ble High Court rauld not be j^pleinented

and the applicants are being deprived of their

due share for which they are legally entitled. 

This inaction on the part of the Union of India

the respondent is illegal,malafide, arbitrary and 

unjust if led.

r
vii) Because the non-nppkxKabiixfejt implementation 

of the rules and regulation applicable ofi 

the applicants at the relevant time and non 

implementation of the decision of the Hon'ble 

H i ^  Court is an act ©f arbitrariness and 

thus the respondent is liable to be commanded to 

implement the order/judgment dated I2th March 

1979 passed by the Hon'ble High Court,

v iii)  Because the action of the respondent is otherwise 

illegal,invalid and malafide one.

B-Interim Order if prayed for:

Details of remedies exhausted

The appl icantsdecl ares that he has availed 

all the rejuedieg available to hhero unc^r the 

relevant rules
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10. Matter not pending with any other court

11« Particulars of Bank Draft/Postal Order 

in rsspect of the application fees-

i) No. of Indian Postal Order

i i )  Name of issuing post Office 

iii^  Date of issue of postal order

iv) Post Office at which payable,

12* Details of Index

I
An index containing the details of the 

documents to be relied upon is enclosed on 

front page.

13. List of Enclosures-2 As shown in 

Index.

Vterif icat ion

Wi, the above named applicants do hereby 

verify that the contents of paras 1 to 13 

of the above petit ion . are true to the best of our 

personal knowledge and belief and that we have not 

suppressed any material fact.

Dated:Lucknow the

l/^'"day of Octr. 1988 Applicants
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IN THE K)H»BLE HIGH COURT OF JUDlCiiTURE aT

x.LLiiHKBAD. LUCKNOW BENCH, LUC .KNOW.

special aPPEaL no. 9 OF 1975

Union of India through the Chairman,
Railway Board, Rail Bhavian,
Naw Delhi and others. , . . .  Appellants

(Opposite Parties).

V e r s u s  

Smt. Afsar Jahan Begura and Ors. . . .  Respondents 
Petitioners.

Nature of the case : Petition Under Article

226 of the Constitution of India,

Special Appeal against the Judgmait and decree dated 

7»11^^^9|^passed by Hon’ ble Mr. Justice 0-P. Trivedi 

in Writ Petition No. 626 of B 7 1 .

Lucknow Dated : 12.3.1979.

Hon’ ble U»C. Srivastava J.

Hon'ble K»N. Goyal J.

(Delivered by Hon'ble U.C. Srivastava J .)
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Special Appeal No. 9 of i976 

Union of India & Others -Vs- Smt. Afsar .tahai

Begum & Others.

y  (2) Special Appeal No. D of 1975

Ifeion of India -Vs- S- Bhagwati Prasad Pandey.

(3) Special Appeal No. 11 of W 5

Union oi India -Vs- Ramkumar Dubey.

(4) Special Appeal No. 12 of 1975

Bhagwati Prasad Pandy -Vs- Union of India.

^  (5^/^pecial Appeal No. 13  of 2975

Ram Kumar Dubey -Vs- tiiion of India.

(1) Writ Petition No. 396 of B  75

Kalika Prasad Vs. Union of India

(2) Writ Petition No. 1045 of 1975

Sankata Pd. Srivastava V. Union of India.

(3) Writ Petition No. 1065 of 19 75

Ram Chandra Ahuja V. Union of India

(4) Writ Petition No. 30 67 of 1976

Sukh Lai Srivastava V. Ibion of India.

(5) Writ Petition No. 1087 of 1975

Sint. Vidyawati Vs. Union of India.

Writ Petition No- 1817 of 1975 

LaxmilPd. AgnihDtri Vs Iftiion of India 

^rit Petition No. 38 23 of 1975 

Jagdish Prasad -Vs- Union of India.
K

contd» o p«/—
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lion'bXe U.C. Srivastava, J. 

Hcn’ ble K.N. Goyal, J .

/ 3

(Delivered by Ibn'ble U*C. Srivastava, J)

These five Special Appeals arise out of the 

Judgment passed by a Learned Single Judge of this 

Court ^10 disposed of three writ petitions by a* 

common judgment as identical questions were in­

volved in the three writ petitions which ware allo­

wed aiid a writ of Mandamus was issued directing 

the opposite parties to thew rit petitions, that is 

Railway Administration, for fixing or re-fixing 

their pay and arrears according to t he order passed 

by tha Court. Three Special Appeals have been f iled 

by the Railvja ’̂ administration while the other tvo 

have been fili.<id by the petitioners to the writ 

petitions who still felt aggrieved with the judge­

ment ' passed by the learned Single JuJge.

Alongwith these five Special Appeals, seven 

writ petitions Nos. 396 of 1976, 1045 of 1975,1)65 of 

1975, 1057 of 1975, 1087 of 1975,' 1817 of 1975 and 

1820 of 1975, in which reference to the aixwa special 

app3 aL s w as also given, as similar question arises 

for decision, are being disposed of by this 

judgment.

contd.. . . / -
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Out of these writ petitioners Bhagwati 

Prasad Pandsy retired during the pendency of his 

v/rit petition. -The other petitioner Sardar Husain, 

now represented by his legal representatives, is 

dead. The third petitioner Ram Kumar Dubey is 

the only person who is still inservice. Their 

contention is that ranning allowance also is included 

in the pay, but the same has been wrongly excluded 

and that they have beendeprived of their rightful 

salary and grade.

We have heard learned counsel for the 

parties in the special appeals and subsequently on - 

the next day in the other seven writ petitions - 

are reference to which has been made earlier.

Sri Saghir Ahmad, learned CJounsel for the 

Railway Administration, has assailed the judgment and 

order passed by the learned Single Judge of the Court 

on the following grounds:-

l- The Writ Petitions ought to have been dis­

missed on the grounds of delay and laches 

on the part of the Petitioners?

Rule 2027 of Railwser Establishment Code 

was mot applicable yet the same has bem 

followed?

contdv *•  ̂/ “
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KaXe 2018 of the Railway EstablishniGnt 

Cdde vas introduced only In the year 1961 

and as such the same was not applicable 

to the case of the petitioners as their 

pay was fixed in the years 1955, 1956 and 

1959, that is, before coming into force 

of the Amended Rule 2018*

V

4. The court had no jurisdiction to make out

a new case for the petitioners who did not 

claim such a relief which was granted by 

tba learned Single Judge of this court 

who applied some otherRule instead of that 

which was claimed by the petitioners to 

be applicable and running aLlw ance was 

not part of the pay as has been held 

the learned Single Judge of this Court?

The learned counsel submitted thathe had 

no grivance so far as that part of the judgment of 

the learned single Judge of this court is concerned 

in which it has been held that paragraph 152, which 

deals with cases of the dis-abl'ed employees, was 

not applicable and further that the petitioners 

were only entitled to arrears for three years from 

the date of presentation of writ petition.

contd... . / -

A
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Learned Single Juige of this court took 

into consideration the facts of the case and the 

various cases and came to the conclusion tte. t the 

petitioners viere not guilty of delsy and laches* 

Learned counsel for the Railways contended that 

the writ petitions ought to have been dismissed as 

representations were made after a lapse of several 

years and the petitioners have been working against 

such posts aa d drawing their salary without any 

grievance and they could not be heard saying that 

their pay may be refixed. That too after several 

years. Petitioner to Writ Petition No. 443 of 1970 

Sri Bh£^ati Prasad Pandey has all3ged in paragraph'

11 of the writ petition that he protested and made 

representation in the matter of appointment and 

fixation of psy, but the same remains undecided for 

a number of years. This was reasserted by him in 

paragraphs 12 and 17 of the writ petition. 

paragraph 27 of the writ petition was alleged

that thequestion of fixation of petitioner's, 

pay in Grade-A of Guards was pending decision since 

35*6.1948 and the question of f ixation of pay in 

the stationary post was pending since 2§.3.1956*

On 6*8*1968 he addressed a reminder to be authoritjtes 

for early decision of these representations.

Though at one place in the Cpunter Affidavit it

contd.. . . / -
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it was stated that his representation vjas consid­

ered and rejected, but the date of the same was 

not stated and no copy of such order was filed along- 

with the Counter Affidavit. The petitioner assert­

ed that no such order was ever coramunicatid to him, 

These facts make it clear that so far as Bhagwati 

Prasad Pandey is concerned he was in service and 

had been agitating the matter since long and the 

Railway Administration did not either decide his 

representation and if they decided the s sme, the 

result of the same was not communicated to him, as 

such it could not be said that there were laches and 

delay on his psirt and the writ petition which was 

filed by him in the year 1970 be thrown out on this 

scoreo

So far as petitioner in writ petition 

Noo 1046 of 1970, v ix ., Ram Kumar Dubey is concerned, 

it was alleged by him in the writ petition that he 

had made representations qd ntinuously for fixat­

ion of his pay according to the Rules and copies of 

such representations starting from 8*2jp.l967 were 

als3 filed. It was only after a lapse of 11 years 

that he received a copy of the order said to have 

been passed on his representation dated 2.3.1970.

In the counter Affidavit it was stated that his 

representation was for the first time received

contd.. ^
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on 25^6o65, but the same was rejected on 

22«7ol965, though it was also admitted that he 

addressed a representation directly on 8.10.1967 

to the RaHvjay Board upon which a report was 

called for by the Railway Board. It was contended 

on behalf of the Railway Administration that even 

if it be accepted that the representation was 

made by him in the year 1965, he kept quiet for a 

number of years and thereafter he filed a writ 

petition in the year 1970 and thereafter he filed 

more representations. It will not be out of place 

to mention that representation filed by the said 

petitioner was entertained even by the Railway 

Board which called for a report on the same and 

it was only after entertainment of the sane that 

it was rejected.

So far as Sardar Husain petitioner deceased 

in Writ Petition No. 62S of B?l, as concerned, it is  

an admitted fact that his representation was rece­

ived in the year 1968, but in the Counter Affidavit 

there was no where asserted that his representation 

was even decided or its decision wq.s communicated 

to him* So far as the representation of the year 

1971 is concerned, the only thing which was said 

in the Counter Affidavit was that the same \-jas

contdo. . . / -

\
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not traseable in the office. It is thus clear 

■'jhat a representation was filed by Sardar Husain 

though in the year 1968, and the same was enter- 

'y~ tained but thereafter it was not decided as Ibs

also been held by learned Single Judge of this 

Court.

Sri iSaghir Ahmad contended that law on 

this behalf is very clear and in service matters in- 

eluding seniority etc. Writ Petitions which are f iled 

after 8 years or 11 years, after the representation 

is filed at a late stage to make out a case for 

filing a writ petition, -are not to be ©ntertained and 

throw out. In this connection learned counsel made 

reference to certain Supreme Court decisions which 

were not referred before the learned Single Judge of 

this Courto

♦

The first case on which reliance was placed 

by the Learned Counsel for the Railway Administration 

V̂ as Rahlrif^ra Nath Br.se and ntters. V. Union n.f India ' 

and others (A .I.R . 1970 Supreme Court 470) in support 

of his contention that in the service matter the 

Writ Petitions in respect of stale and belated cases 

be not admitted. The said case was a seniority between 

certain officials of the Income Tax Department in 

respect of which the petition under Article 32 of the

contd....;!-
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Constitution of India was filed after 15 years 

after the promulgation of seniority List asd 

14 years after giving effect to the Seniority List.

In that case the Supreme Court found that no reason­

able explanation for inordinate del^  was given t(y 

the petitioners and the explanation given by the 

petitioners was not accepted and the court dis­

believed that the petitioiB rs were not aware of 

what took place in the years from 1952 till 1982, 

1961* It was in that connection that the Supreme 

Court observed:-

"Let^rned Counsel for the petitioner, how- 

evei; s ays that there has been no undue del^  • He 

says that the representations were being received by 

the Government all the time. But there is limit to 

the time which can be considered reass nable for 

making representations. If theGovernment has turned 

down one representation, the making of another repre­

sentation on similar lines would not enable the peti­

tioners to explain the delay. Learned counsel for 

the petitioners says that the petitioners were under 

the impression that the Departmental Promotion Commi­

ttee had held a meeting in 1948 and not on April 28, 

1949, and the real true facts came to be known in 

1961 when the Government mentioned these facts in 

their letter, dated December, 28, 1961.”

contd* • •
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The other case relied upon the learned

counsel Kr1 shnafiMamv and ntharfl Thfi Unlnrt
/

of India and others (a*I.R» 1973 Supreme Court 1158) 

which was also a case of seniority and it was held 

to be a stale case. The writ petition wg.s filed 

after several years. Their Lordships observed that 

even for a suit thecause of action, if any, would 

have arisen in 1950 and the suit would have been hople- 

ssly time barred In 1963 when the petitions were 

filed® They did not, therefore, think that this 

was fit case for interference by this court nearly 

22 years after the alleged cause of action had 

arisen*

The other case relied upon by the learned 

counsel for Railway Administration in this behalf 

^  was a Division Bench case of this court LiP- Jain

and others V. State of UoP. (1973 A .L .J , 129). It 

was also a case of seniorit^r, 3h that case Although 

the writ petition was dismissed, but the court made 

it clear that the Government was not precluded from 

deciding the representations which were f i l M  by the 

petitioners to the writ petition and afford them such 

reliefs as they were found entitled to. The writ 

petition was filed in the year 1969 after a period 

of 36 years from the year 1953 and 14 years from the 

^  other relevant date. The representation which was

contd#. . . / -

V
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.t: the y _:ir 1956-g? ’was dismissed in the year 

' and ther^rifter after six years they filed writ 

alleging that after reooction of their 

representation in the year 1968, tint is after five 

Thereafter, they sent a reminder in the

I - j 1969* It was in that XDnnectlon that this 

• observed:-

’’The fact that in respect of certain 

matters representations are beingreceived 

by the Government all the time is not 

sufficient to explain the delay and there 

is a time limit vhich should bee considered 

reasonable for ma|cing representations. If 

the Government has turned down on© repre- 

sen’tation the making of another xepresentat- 

ion on similar lines would not explain the 

delayo"

IH BfM ChrAndx,a..ahaikor. vSeQdaac> .lL>.JSt>ata.a£ 

Maharashtra (A«I.R. 1974 S.C. 259), r ef erred to by 

the learned Single Judge of this Court, tho Supreme 

Court held thats-

"Thc rule -which ssys that court not inquire 

into belated or stale olaLms is not a rule of 

law but a rule of practice based on ^cund

cont^e t *•/“
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and proper exorcise of discretion 

and thdEe is no invioable rule that 

whenever delay the court must necess- - 

arily refuse to entertain the petition. 

..The question is one of discretion to be 

followed on the facts of each case.”

It was furtherobserved thats-

”The principle on Mch the court 

proceeds in refusing relief to the 

petitioner on grounds of ladies or delecr 

is that the rights which have accrued 

to others by reason of the delay in

filing the petition should not be allow­

ed to be disturbed unless there was 

reasonable explanation for the delay".

Thus in the year 1974 the Supreme Court made it

clear that it was a matter of discretion and was to

be followed on the facts of each case being a rule 

of practice, but the principle which is to be 

followed is that in those cases where r elief, -which 

may be granted, is likely to affect the rights 

which have bean settled in third partias, should 

be refused*

contd,., i/-



\  V

>

V

is s-

Xn -Siiftlftl Yadav Vg. The? Rt-atfi of Rajasthnn 

iiMD OTHERS (1976(4) Supreme Court Cases 853) in -which 

case after dismissal from service the employee filed 

a review application before the Government which 

after entertaining the s arae dismissed it on merits*

After the dismissal of the same the employee within

2 or 3 months filed a writ petition which was dismi­

ssed by the High Court on the grounds of delay and 

laches. The Supreme Court allowed the appeal and 

sent back the matter again to High Court for deciding 

it on merits observing that:-

“That is the main reason why the HighCourt 

accepted the preliminary objection and dis­

missed the writ fipplication. We are uhable 

to held that the High Courtis appraoch in this 

matter was correct. Since the Governor had 

not dismissed the review ^plication oh the 

ground of delay and having entertained the 

same held it to bs a case not f it  for review*, 

we take the view that the Governor dismissed 

the review application, -on merits. That 

being the position, it was not open to the 

High Court to resufract the groimd of d e l ^

In the review application at a remote stagQ. 

and nake it a ground for dismissing tJae 

writ application*'.
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Vq arsi bf the viaw that even in service matters so 

r’ a r  as dday  and laches are concerned, there is no 

absolute bar to entertainment of a writ petition and 

in these cases where there is reasonable explanation 

for delay, there is no reason why the writ petition 

be not entertained. jn  those cases where representat­

ions are raade by a person and these representations 

remain pending or are not rejected ont heg round of 

delay and laches but on merits, it cannot be said 

that the person concerned who approaches the court 

thereafterw ithout any undue delay is guilty of delay 

and laches and thew rit petition ought to be tfarovn 

out on that score. What applies in the case of 

'T  seniority and promotion does not apply in the cases

of fixation or re-fixation of the salary of an employee

because the same does not affect their r ight as it 

is a case of recurring cause of action though not of 

continuing wrong; as such, these cases are not to 

be put at par' with other cases and in each of these 

cases the rule of practice is not applicable with the 

same force.
♦

So far as delay and laches are concerned, 

on bahalf of the Railw^ Administration it was pressed 

in tvD cases but not in the third c ase, v iz ., Bhagwati 

Prasad Pandey in which it Bould not bedenied that 

he had been continuously agitating the matter. We

sontd ■
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are thus of the view that there was no undue delay 

of laches on the pa,rt of petitioner to t hew rit 

P3 tit ions j now respondents to the special appeals, 

there being reasonable explanation for the delay.

The writ petitions have rightly been entertained 

and d isposod of on merits. This applies also to 

other petitioner which have been heard subseqtmtly 

and are being disposed of with these spefiial 

appealso

main point which arises for • 

sideration in the special appeals and writ petitions 

is whether pay includes the running allowance in the 

case of running staff and to what extent they are 

entitled to the same in case they are transferred

or promoted to a stationery post. In all these
/*• -

cases the grievance of the respondents to t he 

special appeals or the petitioners to the writ peti­

tion as that their pay has not been correctly fixed 

with the result that their rank too has bacjp. adver- 

tsely effected. The learned Single Judge after 

taking into consideration the various provisions 

of the Railway Establishment Code, Railway Establisb- 

rcent Manual, Circulars and Letturs of tho Railw^

Board, held that the running allowance is 

not one of the competents of pay of a railwar 
----------------------

contd.. .
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-vailx’jay servant b^^longing to a running cs.6.ve 

and itis only an allowanco depondant upon tho 

p-rformancc of the running duty and the same 

fluotuat^.3 from man to man. In :.rder to decide 

this controvarsy, it will be relevant to consider 

thev arious ruj.s=s contained in Railway Establish-
1 I __ —-- ■“ ------

raent Coda or Railway Establishment Manual.

Rule 2003 (21) (a) Volume II of Indiai

Railway Estab.Lishraant Code r-ads as follows

”21 (a) pay m&ans the amount drai/nmonthly

by a railway servant as:-

(i) thci pay, othor than fecial pay or 

pay granted in vit;w of his p;>rsonal 

qualifications, which has b^ ĵn sanct­

ioned for a post held by him sabse- 

^uently or in an officiating capacity, 

or to which he is entitled by reason 

of his position in a cadr^=, and

(ii) Overseas pcy , special pay and personal 

pay, and

(iii) any oth r emclum:i=nts which may be

specially classed as pay by the 

President".

contd... ./“



A

'eT

>

•VV

19

’Einolfemants* and 'iwerage emoluments’ aro defined 

in Rultt 2544 of Indian Railway Sstablishnst Code, 

Volume II , Clause (g )(ii) which provides that for 

the purpoSii of gratuity and/or death-cum-retiremant 

gratuity emoluments shall include the monthly 

average of running allowances drawn during the 

throe hundred and sixty-five days of running duty 

immediately preceding the dato of quitting service 

limited to 75 per cent of the monthly average of 

the oth^r emoluments reckoned in terms of items (a) 

to (f) drawn during the same p:;riod. Thb note below 

rule 2544 reads as under

*’Note:~ In the case of an Officer with 

a substantive appointment who officiates 

in another appointment or holds a temporary 

appointment, ‘Bmolumynts’ means

(a) The emoluments vh ich would be taken 

into account under this rule in res­

pect of the appointment in which he 

officiates or of th3 tefiipcrary appoin-!: 

ment, as the ct.se may be, or

(b) the emolumaits which would - 

taken into account under thi

had be remainv^d in his sû ..?■‘-..•:' t_v ? 

appointment, Xî nich over c!re more

A

contd.. . . / -
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favourable to him." On this q.uest- 

ion there is a President’s decision 

vide Railway Bd*s latter No. F(S)

(P) 58/i^'^-l/17j dated 7.7.1960 con- 

t ained in Apptndix XXX of t said 

Railway Establishment God̂ i xvhich is 

as follows s-

“Pijjgldent*s decision;-

The *actî sil amount of running allow­

ance drawn' occurring in Clause (g )(i) of 

this rule includess-

a).

b)- 

c) for pb riod of (officiating running duty, 

running allowancas actuel ly dravn } 

and

(d) for period of officiating duty in a

stationary post 50% of tho substantive 

emolument^' for tha stane p. riod.”

For the pnrpost; of contribution to 

Provident Fund and for othar benefits 

in one of the counter affidavits it 

has been admitted that different 

pa rconta|ies cf running allowance
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ar^ treated as pay for various purposes 

vig..^ Passes Privileage Ticket Orders,
■ -  —  , j  

Liave Salary, Medical Attendance and 

Tr^atnent, Educational assistance, retire-
r

ment benefits, fixation of pay in the 

Stattnarypost, Compsnsatory City Allowance, 

House R;int allowance, Rjnt for Railway 

quarters and for recovery of InoD me Tax 

etc.

A perusal of these Rules which have been 

W  intarprtited by the Railway Administration from

time to tirae which has issued various Circulars 

in this bohalf makes it more than clear chat 

running allowance is computed towards avuraga pay

ĉ d  in this view it cannot be denied th^t it is 

a part of the same.

The question whether running allow dice of 

a railway amployee is part of average pay or not 

came to be considered before thaSupreme Court 

in Dilbagh Rai Jerry Vs. Union of India and others

(■rt,»I«R> 1974 S^C» 130) which was a case under the 

paym-nt of Wages Act. The Supreme Court observeds-

“Accopding to the second provisc to 

this clause (Rule 2003 R^lway Establish­

ment Gdde) in
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allowancQy average oav for 

the purpose of leave salary shall iticlude 

the average running allcwance earned during 

the 12 months immediately preceding the 

month which a Railway servant piocGeding on

leave subject to a maximuiji of 75 p^r cent 

of average pay for the said pe riod, the 

average running allowance once determined 

remaining in operation during the remaining 

part of the financial year in cases of 

leave not exceeding one month. The crucial 

words, which have been unierlined, show 

that such Running Allowance is counted 

towards* average pay* in those cases only 

where the leave does not exceed one month. 

(Underlining lin e ).”

As would appear from the rules and circulars 

to be noticed presaitly, running allowance for the 

purpose of calculating the pav of an employee of 

a running cadre, who is either transferred to the 

stationary cadre or promoted to the statioiE ry cadre, 

is not to be excluded from the Pay of railway staff 

within the meaning of Rule 2001^(21 (a) of Indian 

Railway Bstablishment Code Yolume«»II* The learned

Single Judge thus erred in holding that tlBre v as
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;io ba.-jia dif f erence In the words,̂ ^Pay In the 

running Post ’and the* balsis pay of the running 

post” .; The pay of such employees of running cadre 

is thus to be calculated in accordance v? ith t he
I ■ 1 1 —  "N -----------------------------------■■ —  I ^  ■■■    

r^evant ^ es, a re ferende to v/hie fa will be made 

hereinafter, and is not ne~re allowance payable 

only while bolding a running post; as has been held 

by the learned Single Judge*
<r^ - '

The next question which was canvassed 

before us and has been dealt at length by t he lear­

ned single Judge is for the fixation of pay of the 

railway st&ff in stationary cadre. Learned counsel 

for the Railway Administration has contended that 

the learned ngle Judge has rightly held appliss to 

fixation of pay of disabled railway staff te s not 

been applied in the case of respondents to the spec­

ial appeals and the petitioner to the writ petitions. 

Learned counsel for the petitiott^rs have also not 

disputed it, as such, we need not di3,ate upon it.

Learned Sounsel then contended that res­

pondents came forward with a particular formula, but 

th^ having failed to establish the sane the learned 

Single Judge wrongly evolved another formula for 

fixation of the salary of the respondents to tho 

special appeals though on the basis of rules which

contd.. .
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were net applicable at all in cases of some of 

them as some of the rules came into existence 

latter® The question before tlie learned Siii^ e 

Judge was as to what is the basis on which the pay 

of the running staff, when transferred to stationary 

cadre, should be fixed. The learned Single Judge 

should have taken into consideration the relevant 

provisions which in fact were applicable even though 

the provisions which viqtq rolled upon by both the 

parties were not correct. In these cases the quest­

ion before us is as to what is the formula on the 

basis of which the pay of these employees can be 

fixed.

Learned Counsel contended that learned 

Single Judge has applied Ru]e s 2027 and 2018 of the 

Railway Establishment Code though the same not appli­

cable to the cases of the railway employees as these 

rules in present shape came into existence in the 

year 1961o The contention raised by the learned 

counsel in this behalf was correct that these rules 

were not in existence when q uestion of fixation of 

pay of some of the respondents arose though they were 

in existence when question of fixation of pay of 

two of them arose. We a-re to consider the appli- 

cability of these ru3e s In cases of not only the 

respond^ts to these special appeals but all the

CO ntd#. . .  /•*
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oth'ii’ petitioners as in majority of cases 

thg qu>=i3i;ion o f fixation of pay arose only in 

the year 1961, that is, after the amendment of 

the said rules.

Rule 2017 of Indian Railv?^ Establish- 

ment Code Volume II  degls with the fixation of 

initial substantive pay- and it reads as below

2017 (FR-22) Fixation of Initial Substan- 

cive pay - The initial substantive pay 

of a railway servant who is appointed 

substantively to a post on a time scale, 

of pay is regulated as follows

(a) If he holds lien on a permanent post, 

other than a tenure post, or would 

hold a lien on such a post had his 

lien not b e ^  suspended.

v/* (i) When appointment to the new post

involves the assumption of duties or
f^----- --- —

responsibilities of greater ixnportancc

an interpreted for the purpose of 

Rule 2026 (FR-30) than those attach­

ing to such permanent post, he will 

draw as initial pay the stage of 

the tim&«^aX« noxt aJjove his sub-
r-  — — ------------ ^  ^

stanfeive pay in respect of tha old po.::

con"c.,
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(ii) when appointment to the new post 

does not involve such assumption, 

will drg.w as Initial pay the stage 

of time-scale which is equal to his 

substantive pay in respect of the old 

post, or if there is no such stage, the 

stage next below that pay plus personal 

pay equal to the difference, and in 

either case will continue to draw that 

pay until such time as he would have 

received an increment in the time-scale 

of the old post or for the period after 

which an increment is earned in the 

time-scale of the new Post which ever 

is less. But if the minimum pay of 

the time-scale of the new post is 

higher than his substantive pay in 

respect of the old post, he will draw 

that minimum as initial payj ^

(iii) when appointment to the new post is

made on his own request under Rule 2011 

(a) F.R. - 15(a) and the maximum pay 

in the time-scale of that post is 

less than his substsntive pay in res­

pect of the old pdst, he will draw 

that maximum as initial psyj

c o n t d j  o . n /'■
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(: ; If the conditions prascribed in 

clause (a) are not fulfilled he 

will draw as initial pay the mlni- 

faum of the time scale.

"Provided, both in cases covered by- 

clause (a) and in cases, otte r than 

case of re-employment after resig­

nation or removal or dismissal from 

the public service, covered by 

clause (b) that if he eitter-

(1) has previously held substantivel 

or officiated in -

(i) the same post or,

(ii) a permanent or temporary post

on the same time scale or,

(iii) a permanent post other than

a tenure post or, a temporary 

post (Including post in a body) 

incorporated or not, which is 

wholly or substantially owned 

or controlled by the Govt.) on 

aa identical timo- Scalej or

contd.. . . / -
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is appointed substantively to a 

'Senure post on atime scale identical 

■jith that of another tenure post which 

he has previoi;i^y held substantively 

or in which be has previously officiated, 

then the initial pay s hall not, except 

in case of re-version to parent cadre, 

governed by proviso (1) (iii) , he less 

than the pay, other than Special p ^ ,  

personal payor emoluments classed 

as pay by the President under Rule 

2003 (21) (a) (iii) (FR-9) (21^ (a)

(iii) which he dfew on the last occa­

sion, and he shall count the period

during which he drew that pay on such 

last and any previous occasions for 

increment in the stage of the time 

scale equivalent to that pay. If 

however the pay last drawn by the 

railway servant in a temporary post 

has been inflated by thegrant of pre­

mature increments the pay which 

he would have drawn but

contdo • • •/•*
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for the grant of thosw increments shall. Unless 

otherv;ise ordered by the authority cotrponent 

to create the nrw post, br takrn for the purposes 

N of this proviso to be the pay which he list

^  drew in the t mporary post. The serivice
/

rendered in a post referred in proviso (1) (III) 

shall on reversion to the parent cadre, count 

tov/ards initial fixation of pay, to the extent 

and subject to the conditions indicated belows

(a) the railway servant should have

been approved for ^pointjnent
\

to thd particular geade/ post in 

 ̂ which the previous service is to be

counted.

(b) all this seniors, exc^t yhose 

regarded as unfit for such appoint­

ment/ were serving in posts carrying

the scalr of pay in which benefit 

is to br allowed or in higher posts 

whether in the department itself or 

also virhere, and at least one junior 

was holding a post in thr departmen 

carrying the scale of pay in which 

the benefit is to be allowed t and

(c) the service will count frccn the 

data his junior is pranoted and

conted, ,/-

1
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the benefit will br limited to 

the period the railway servant 

would have held the post in his

parent cadre ha • he not brrn ^pointed  

to the excadre post.

Notes- In respect of a railvray servant 

sejcving in an ex-cadre post on identical 

time scale of pay as the time seal© 

of the parent cadre, servicr rendered 

in the excadre post upto the 17th Nov '66 

shall count for purposes of fixation of pay 

and increTient to the extent admisdible 

under provisi(i) (iii) as it  existed 

irnniediately before the introduction 

of Correction Slip No. 323., R .I I , i f  

the s3Tir is more advantageous to him".

The other relevant provision xvill 

b^ Para 11 of Chapter IX of the Old 

Iridian Railway JBstablishment Manual, 

which read as under: -

'*11* Officiating allowance (i) Running

staff officiating in'.ftigher grades or posts

(a) For periods of 2i days or less- 

Cleaners wirkinga Firemen, Pirenen v;0£kij?r 

as Shunters or drivers, shunters working 

as drivers, breeJcraan working as guo.rds

c o n t e d , , / -
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drivers anf guards will be permiss­

ible in  excess of the santioned cadre, 

if  required for dealing with the traffic^ 

but grade promotions in a category 

will br permitted only if  there are vacan­

cies on the sanctioned cadre provided 

grdde to grade promotion within the same 

category is otherwise admissible under 

the rules applicable to the railway 

servants concerned.

(ii) Running staff utilised in 

stationary ^pointments:

(a) for periods of 21 days or less-

The pay drawn will br the basic

pay (whether substantive or officiating)

of the mnning post plus the average

running allowance' subject to the total

enolumrnts not b >ing less then the

minimum or more than the maKimum of

the scale of pay of the stationary post

provided in  the case of officiating

staff it  is certified that they would

have continuec to officite in  those

posts but for their appointment in

stationary posts. For this purpose
/ -

age running allov/ance will be based on

c o n t e d , , / -
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yie running allowance earned by the 

railway servant in  the wage period 

or periods in question for the days 

he has actually been working in a 

running post.

Notes Where during the wohle of one \vere

period/ a railway servant has either 

been on leave or has been employed 

^^.n stationary duty in continuation of 

JLeave, the averag e running allowance 

to be paid/while working in a station­

ary post should be the average for the 

period spent on running duty in the 

wage period immediately proceedings 

the one in which he was employed in 

stationafy duty,

(h) For per ods of over 2± days:- The

p ^  should be fixed under the nopnal 

rules/ 50 percent of the pay in the 

running post alsobeing treated as pay 

for the purpose of dixation of the 

pay in stationary applintnaents” »

Para 2018-B (PR-22C)- Notwithstanding ^^j^thing 

contained in these rules/ where a

railway servant holding a post in a 

substantive/ te:uporary or officiating

c o n t e d . . / -
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Gppacity is pronoted or ^pointed

in  a substantive, tonporary or offi-
*1
elating ccpacity to another post carry­

ing duties and responsibility of 

greater inportance then those attaching 

to the post held by him, his initial pay 

in the time scale of the higher post 

shall be fixed at thr stage next 

aJDOve the pay notionally arrived at 

by increasing his pay in respect of 

the lower post by onr increment at the 

sta e at v;hich such pay has accrued.

Provided that the provisions of this 

rules shall not'^aply where a railway 

servant holding a Class I post in  a 

substantive, tonporary or officiating 

capacity is prcmoted or eppointed in 

a substantive, tonporary or officiating 

capacity to a higher post which is also 

a Class I post rovided fiarther that 

the provision of sub-eule, 

of rulr 2027 (FR-31) shsiL 1 not be 

explicable in any case v/here the initial 

pay is fixed under this rule; Provided 

also that where a railway servant 

immediately before his prcmotion or 

appointment to a higher post is drawing

■ <- cont ':d,, /
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pay at the mrDCimum of the time 

scale of thr lower post, his 

initial pay in the tixnr scale of higher 

post shall br fixed that stage in 

that time scale next above such 

mojcimum in the pov?er post.

Provided that if  a railway servant eithers-

V
/

(1) has previously held substantively or

officiated in (i) the sam post, or

(ii) a permanrnt or taiporary post on 

the samr timr scale, or

(iii) a peri'nanent post other than a tenure 

post or a tanporary post (including a pst 

in a bofy, incorporated or not^ \;hich is 

x:?holl$: or substantially ovmed or contro­

lled by the Goverrmrnt) on an identical

tirao scale , or

2, is appointed substantively to a tenure

post on a time scale identical v;ith that 

of another tenure post which he has previ­

ously held substantively or in v/hich 

he has previously officiated, then proviso 

to Rule 2017 (F.R22) R-II shall apply 

in the matter of initial fixation of pay 

anf counting of previous ser©ive for 

increaant.

: o n t e d ,  . / -
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Para 202? of the Infian Railway

SstablishiTient Code Volumr II  as ^plicabb 

before 22,1^1958 reads as under?-

” 2027(F.R, 31) Subject to the provisions 

of Rules 2022 (c), 2026 and 2o29 (F.R, 2 6 ,C 

30 anf 35), a Railway servant officiating in a 

post will draw the presumptive pay of that post# 

provided that, e x c ^t  in the case of a Railway

servant whose ^pointment to the post in which
1

he is officiating was made on his own request 

under Rule 2oil (a) (F.R, 15) a ), i f  the pres ump- 

t iv ^a y  of thr permanent post on which he holdsB 

a lirn or would hold a 3ien had his lirn not been 

suspended, should at any time he greater than 

thr presuiriptivr pay of the post in which he 

officiates, he will draw the.presumptive pay 

of the permanent post,". t..

Para 2q27 (F .R ,31) of Indian Railway Establishment 

*-ode Volumr II  as itexists ‘ to day, reads as under:

2 2o27 (F,Ro31>- (1) subject to the provisions 

' of Rules 2026 and 2q29 .(F .R , 30, and 35), a Railway 

servant who is eppointed to officiate in a 

post will draw the*presumptive pay of that 

post*

2, On an enhanconent in  the substantive pay

as a result of incronent or other v;lse, the pay

c o n t e d , . / -
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of such Railway servant shall be re-fixed 

under :.ub-Rule (1) frqji the date of such 

enhanconent as if  he was appointed to officiate 

in  that post on that date where such refixation 

is to his advantage. Provided that the 

provisions of Rule 2018-B (FR-22-C) shall not 

be explicable in the matter of refixation of pay 

under sub x-ule (2) of this rule.

Notes- VJhere the incrment of a railway servant 

in  th'i: post in which he is officiating has been 

withhold under Rule 2o2o (FR-24) without any 

reference to the increments that will agcrue 

to him in thr post held by him substatively, the 

provisions contained in sub-rule (2) of this 

ule shall not apply before the date fron 

v;hich the orders withholding the incrarient 

finally cease to be cperative, Hovjever, 

the railway servant may be allowed during the 

period of penalty of withholding of incronent, 

his substantive pay from time to time if 

the same happens to be more than the officiating 

pay,

Railvmy Board's letter No, F, (E) SS/P/y'l dated 

1 ,4 ,58  from joint Director, Finance (Estt) /  

Railway Board addressed to G,Ms all Indian 

Railways and others reads as under*-

c o n t e d , , / -
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The president is pleaded to direct 

that the Indian Railway Establish® tn 

(j
Code Volume II , shall be amended

as in  the advance copies of the correction ’

slip, ' '  ̂ '

The above anendement will have effect 

frcm 22 ,1 ,58  and in cases where re- 

f.ixation of officiating pay under thg 

amend rule is of immediate advantage 

to a Railway servant the pay may br refixed 

from the date of effect of the amended
O .. ------ --— ____ ______

ru3)e without waiting for a further 

enhancement in his substantive pay.

CORRECTION SLIP

No

Substitute the following for the existing 

Rule 2q27 (F.R, 31) R II,

"2 o27 (F ,R .3 1 ) , (1) Subject to the 

provisions of Rules 2o26 and 2029/ P.Ro 30 

and 35 / a railway servant who is appointed 

to officiate in a post will draw the 

presiunptivQ pay of that poste

2, On an enhancanent in the substantive pay,
____________________ _____ —_____ _________

as a result of increment or otherwise

c o n t e d , , / -



A

>

V/

- 39 -

tb .G  pay of such railway servant shall 

br re-fixed under sub-rule (i) frcxr̂  the 

date of such enhancoment as if he was 

^pointed to officiate in that post on 

that date where such refixation 

is to his advantage",

Pron time ti time Railway Board has 

considered the question of fi>:ation of 

pay including officiating pay of running 

staff transferred to stationarypost and the 

decisions of the Railway Boardeare laid

down in various letters which were referred 

by the learned counsel for either side,

It  is true that amended rule 201? and amended 

rule 2018 will not apply to the cases 

of all the QTtiployees but s.ofer as rule 2027 

is concerned, the same is cpplicable to all 

the employees. It  is also clear that after 

ccming into force of the New Rules 

therr has brrn no re-fixation of pay 

of respondents or petitioners to the 

writ prtitions who had been agitating the 

matter, far as officiating pay is 

concerned Rule 11 contained in Chapter

IX of Railway Establishment Manual/W h ich 

has benquoted above in the case of respondcnT 

may br utilized in stationary and running

c o n t e d , , / -
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posts and for period over 2i days the 

pay is to br fixed in the normal course.

Tûhe Railway Board vide its letter 

dt, 16 ,8 .61/ a copy of which is on record 

irx some cases, reads as under:-

" Attention is invited to para 1 (b)

(ii)o f Rail\vay Board’s letter No. EiRi 

49RS/ 3, dt. 1.7.1949 as amended vide 

their letter of even- number dated 29 .8 .4 9  

which provides that in the case of Running
--- T---- -

\ staff utilized in stationary ^pointneits 

for periods of 21 days# the pay should be

fixed under normal rules , 5o% of pay

in  the running post alsobeing treated as pay
- ----------- ----

for the purposes of fixation of pay in the 

stationary appointment".

Subsequently the^osition was still further

I
clarified by the Railway Board s letter 

No. B (S) 63RS/ 14 dt. 17,12.1963,

The relevant portion of this letter 

read as under:

"The Railway Board’ s orders spearing 

below Rule as introduced vide

their letter No, E(S) 52CPC/66 dated 4 .8 ,53
^ ------------------------------------------------------

provide that the above rule is spplicable

c o n t e d . . /  -



/

- 41 -

©nly to permanrnt staff and if  

alt^native appointment is found for 

tcsrporary staff it  should be regarded as 

a purely ex^gratia measure. Again 

in the case of Running staff in whose case 

Running allowance also forjs part of pay# 

it  was decided by the Board, vide note 

below rule 152 R .I , as introduced vide 

their letter No, E(B) l,55Rs/22, 

dated 2 .9 ,58 , that witheffeet from 17 .8 .53
' —------------

the term .'former emoluments* in the case

of Running staff should also include 50% of
«r-------- -

their pay as defined in rule 2003 (21)

(a) (i) R .I I  in lien of running allowance,"

A perusal of the Railway Board’s decision 

shows that running staff is entitled to 

5^  fo the running allowance towards 

the pay which is to be calcajilated in accord 

ance with rules. In  this connection it  

will alsobe relevant to note that Railway 

Board vide its letter No, 19/1961 published 

in the Gazette of 16 ,8 .1961 President*s 

decision, the relevant portion of the 

same reads as follows

'* The question has brrn considered

and the President is pleased to decide that

the pay of sucii ^mining staff utilised in
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:''t;r-.ionary appointments for poriod 

of cye:r 21 days, whose initial pay in the 

stationary appj.intment is fixed under
-----  - I—— - - -*-— —-- 

the normal rules in accordance ^̂7ith

para 1 (b) (ii) of Railway Board’s 
^ ------- -—---—"

^  letter No. E (4) 49 RB/9 dated lo7.1949,
/   ̂ ___ ___________

should also be refixed under clause (2) 

of rule 2027 (PR-31) R .I I , 50% of the
r-- ------ -̂—---------- -̂-- -

enhanced substantive pay rqjresentinq
,

the running allowance being treated as
----------------------------------   ---------------------------- ------------------ — -̂---------------------------   — ------------------------------------ 

pa$ for, the/purpose of such refdLxation" .

It. SiEJoms that this presidents decision has 

also not been taken into consideration
-̂------------------------------------------------------------------------------------------------------

Y  by thr Railvjay Department/ as has been held

by the learned Single Judge, whilr fixing 

the pay of seme of the respondents to the 

special ^peals who are now represented by 

^  their heirs. As we have held the running
r---------- --------- -

allowance is t be treated as part of the 

pay, the salary of these respondents

is tobe refixed in accordance with

rule 2o27 along with Railway Boards

decisions of 1961 and 1963 which have

:oeen referred to above, VJe agree with

the learned single judge in this behalf that 

the pay has not beenrightly calculated and 

some of the respondents were ther<±>y, reducer'

c o n t e d . . / -
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in  rank and their emoluments were wrongly
--------------— ---------—----

reduced though we do not agree with 

sane of the conclusions which have been 

arrived at by the learned Single Judge 

as indicated by us above. The running all­

owance being part of the pay the pay of the 
^ -- — • 

respondents as well as other petitioners to 

the writ petitions, is-to be refixed,

^llthe above five special appeals are

T
thus partly allowed, he Ra Iway Adminis- 

tcation is directed to refix the pay of 

Sardar Husain deceased, Bhagwati Prasad 

^andey and Rĝ n Kumar Dubry for the period 

during which they held their officiating

appointment in the stationary posts according 

to the relevant rules; to refix the pay of 

Sardar Husain, Bhagwati Prasad Pandey
-̂-

and Ram Kumar IXibey in accordance with Rule

2017, 2q 18 and 2p27 read with the relevant 

circulars and Presidents" decisions res­

pectively applicable to then, as has been 

indicated by as earlier after taking into 

consideration that running allowance is 

part of p ay, during the period they held 

officiating cppointment in the stationary 

prests and to take prompt s t ^ s  for deter­

mination of their pensionary benefits during 

the period they offciated in the stationary
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post and the period they worked on that
CJ“' ■ ' ' ' ---—---

post in a substantive edacity  according 

to the relevant rules, ^he order passed 

by learned Single judge in other respective 

is being maintained, The re-fixation 
“ ■ ■ -

shall be made within three months frou 

today. No order as to  costs.

So far as other v;rit petitions are concerne-

V/

they ar^^hereby allov/ed, ^et a Mandamus 

to the opposite parties to refix the 

pay of petitionersT^in accordance with 

our observations above, be i^-sued.

No order as to costs.

Sd/~ U .C , Srivastava 

Sd/- K .N . Goyal

Dt. 12.3,1979
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In the Central Adminstrative Tribxinal, Allaiiabad

• CIRCUIT BJSICH LUCKNOW,

O.A.No. 150 of 1988' (L)

R JC.Diibey and others Petitioners

Versus

I . . Union of. India Respondent

In the above noted case, it is submitted as under:-

1. That the present petitioni purports to be

filed for directing the respondent to implement

V the orders passed by the Hon'bleHigh Court dated

12th. March. 19?9 as contained in Annexure Fo*1 to 

the petition .

O  That it also appears from para 3 of the 

petition, the order against which petition is 

made, purports to be against wrong fixation, of
r

pay /pension of the petitioners and implememta- 

tioni of the orders passed by Hon_'ble High Court 

dated 1 2 .3 .'7 9 .

3» That it is true that various writ petitions

were filed by uarious persons either in individual 

capacity or collectively and the writ petitions 

including special appeals filed against orders 

dated 7 .11.*74» were disposed of by a common 

judgement dated 12,3.1979 by the Hon’ble High Court 

of Allahabad, Lucknow •‘̂ ench Lucknow.

4. That even though the bunch of writ petitions]

were decided by a common judgement, but in law.
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action by the petitioner or petitioners of each 

writ petition has to be initiated seperately and 

not collectively by all the petitioners of different 

writ petitions .
* y'a -

5. !Ehat from the orders passed by the Hbn’ble

Supreme Court, as contained in Annejcure Ko . 2 to the
<

petition, purports to be in Special Appeal iiio . 1394- 

1407 of 1988 , 2570-2572 of 1988 arising out of

S.A. 13 of 1975, W.P.No. 1726, 3134/79 and 548 of 1980,

6:, That the informations collected reveals that

1 13 of f*f75 arose out of Writ Petition No . 626

P
 ̂ of 1971 filedby R iC.Dubey individually before the

^  Hon'ble High Court Lucknow -&ench Lucknow .It  also

appeared that Writ Petition Ho. 1726 of 1979 was filed 

by Sri a K .Sen and R .R .Vishwa Karma jointly, while.

Writ Petition Eo . 3174 of(^79 and Writ Petition Uo .

548 of 1980 were filed iroopcotivoiy by Sri R M. .Triapthi 

and K.G,Saxena respectively and individually.

7. Thatthe petitioners have also failed to specify 

the particulars of writ petition filed jointly by them,̂  

so as to enable the respondent to conneitthe present 

petition to the said Writ Petition, prepare the reply 

and file the same.

8. That so far as the information collected and

revealed from search of the particulars of the writ

petitions, no joint petition was filed by the petitio­

ners in the Hon'ble High Court,. In the circumstances

. . .  3
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Provided that'—

(i) the mon ĵ<^raolument3;--^5r a railway -̂seprani 
mployed iri^^'̂ ^6. or worl̂ (̂5p and/or f^paerly'paid at

iiaily ratgŝ rfMl be the uianffuy rate of pay including dearness 
pay_oHhe railway st^^t concerned; ___

(ii) the monthly emoluments of a non-gazetted railway 
rvant entitled to running allowances shall include th«

actual amount of running allowance drawn by him durihg 
the month, limited ro a maximum of seventy-five per ceni 
of his pay; and

(iii) the emoluments of a railway servant who is or 
deputation out of India shall be deemed to be the emoluments 
he would have drawn, had he remained on duty in India.

Railway Board's orders.— The term “actual amoiintof running allowances drawn’ 
used in proviso (ii) above includes allowances representing running allowance, subjec' 
to the usual limit of seventv-five per cent of pay, of running staff employed in relief o;

tion statf and runnmg statt attacKed to the Indian I'emtomi Arm̂

■ ■ ■

(6) “Family” means—

(a) in the case of a male subscriber the wife or wive
and children of the subscriber, and the widow or widc\?i 
and children of a deceased son of the subscriber: ; ;

Provided that if a subscriber proves that his wife iia! 
been judicially separated from him or has ceased, û derĤ •̂  
customary law of the community to which she belohĝ ^̂  4 
be entitled to maintenance, she shall thenceforth be deeiEfe 
to be no longer a member of the sub^riber’s family in mapfer 
to which these rules relate, unless the subscriber-sut»se 
quently indicates, by express notification in writing, to; th 
Accounts Officer that she shall continue to be so regarded: j

(b) in the case of a female subscriber, the husbar|
and children of the subscriber, and the widow or widows an 
children o£a deceased son of the subscriber: -

Provided that if a subscriber, by notificationfigy»t5OTtin 
to the Accoxmts Officer, ^presses her desire to 
husband from the family, the husband shall heisre^^ J 
deemed to be no longer a member of the subscriheHsj fanŷ  
in matters to which tiiese rules relate, unless 
subsequently cancels formally in writing her 
excluding him;

Provided further that in either case if the _ 
subscriber has been adopted by another person anfl 
the persoi^l law of the adopter, adoption is ‘

•159
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which he is ent.tled to travel. In eases, however, in which the 
controlling officer is satisfied that there were sufficient reasons for tlie 
raihvay servant to have travelled by the lo\ver class, he may allow the 
full mileage allowance adniissihle for the higher class.

208. 'I'he point in any station at which a journey is held to 
conuiience or end is the railway station provided that a jovirney on 
transfer shall be held to begin and end at the actual residence of the 
raihvay servant concerned.

(JovcrnmcHl uf India's Jcciswns -I. A railway servant, wlio resides ;ma\ iiu in  
his h eadq uarters, w ill, on tran sfer, be eligible fo r ruad m ileage, tran spu rtalion  ch arg es  
for fHjrsonai effects and passes froMi the actual residence at the old station to the actu al  
resid en ce  at the new  station.

2 . In  ad m ittin g  travelling allow ance claim s, llie mileage betw een tile two stations  
as ind icated  in the ‘F a re  and T im e  T a b le s ’ should be adopted.

[ R a ilw a y  B o a r d 's  le tte r  X o .  l ' ( K ) 5 4  ' . \ L - 2 8  1 2 ,  tUitccI t lic  ID t l i  D e c c i u b c r .  l'.»54J

209. Unless the Railway Board by general or special o rd c  otiier- 
wise direct, raihvay ser\ ants shall be dividetl into the follo\ving grades 
for the purpose of n\ile;>.ge allowance—

(1) First Grade— includes all railway servatUs in receipt 
of actual pay exceeding Rs. 750 '-, Probationers appointed to 
Superior Revenue Establishnient of Indian Railways prior to 
1st Octob(tr, 1954, and also railway servants who, prior to 1st 
October, 1954, held in a substantive capacit}' }>ermanent posts 
in Raihvay Services, Class I.

(2) Second Grade— includes all railway ser\ants in receipt 
of actual pay exceeding Rs. 200 '-, hut not exceeding Rs. 750/- 
per mensem.

(3) Third Grade— includes all other raihvay servants, except 
Class n ’ servants.

(4) Fourth G rade—includes all Class IV" railway servants.

G oi'tn tm cn ' o f  J ’tdiu i  J t c is im i .- - F o r  tliv purpose oi’ cicteriniiiinc; the  Lrrades o f  
railwav servants under this ruk', ‘ ‘p a y "  shall include “ d eaniess  p ay” ,

[ R ;i ih v a y  Ic lu -r  X u .  5 ? 1 ) A - 1 ( 7 ) .  iiatci.1 t h e  2 n th  l V 5 3 j

P?

210. \\ here a raiiwa}' servant is promoted or reverted or is granted 
an increased rate of pay with retrospective effect, no revision of claims 
for travelling allowance is permissible, in respect of the period 
intervening between the date of proniotion or reversion or grant of 
increased rate- of pay, and that on which it is notified, unless it is clear 
that there h;>.s been an actual change ut duties.

29
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nent servant is is entitled in resp^;. 
he would have drawn had he re-—  
Article 487 C. S. R. even thou; 
ent is not actually drawn during 
§ (o the privilege leave.

ted 6th February, 19 (Railway B<

a i t s  c o u n i i n g  f o r  p e n s i o n . — T h i s

awn by an officer.. .......... app
ce which is substantively vacant i 
snjxjrarily vacant in consequence Q 
yc without allowances or on transf^ir 
pension. Under ihe “new actin^i  ̂
r, 1920, and the rules relating to oflS 
sies, officiating appointments aretj 
itmpore appointments were ac 
provision mentioned above should 
^  a Government servant whOjij 
t establishment, is appointed to pfl 
\acant or which is temporarily'

Etive incumbent on extraordinary^ 
tewed to draw enh^nccd/pay o fi  
dating in the latter po?^ the diffe f̂c 
g pay or salary counts as emohfl̂ Ŝ j.

;Sthc 22nd January, 1926, File No
:0t 
ih

ifion of special pay granted for. 
l & r  pension.— Special pay grantedf 
r® which the duty is performed, gfe 
®on of officers retiring on or aftf 
tiiia Office letter conveying the de 
iE subject of the class^cation of 
iGovernment of India, Finance r  
di the 8th May, 1924.

.rif Bombay, No.D. 
Si! of 1930).

2989-RlI/3i,r,#

afe posts (some of which carry 
^ould be considered as the su' 
ansd if he had not ^en appoi 
jedecided by the competent 
adjective of the substantive. poSt ! 
lihtment and irrespective/of wt ‘ 
isdar post or a post in the can

App.'XXX] COMPENDIUM OF R U LIN G S -^. S. R. 738 to 934

the purpose of it^m (A) of the Note below Article 486 C. S. R. (2544), a declafation 
from the competent authority in such caises specifying the substantive appointmetil 
in which an officer would have remained if had not been appointed lo officiate 
elsewhere will be accepted in Audit.

lUwdyBoard’sCase No. :43-Ac./II/41).

ftesideilt’s deiSsiort.— The ‘actual amount of tanning allowances drawn’ 
occurring ih Cliuse (^) (i) of this rule includes ;

(a) for periods of Ie.«ve with allowances [including leaye preparatory to 
retirement and refused leave granted under 2I27-RII (F. R. 86], or 
foreign service or suspension which does hot result in forfeiture of 
service, the avernf>e running allowances actually drawn under the 
relevant rules,

(b) for periods in which ‘mileage in lieu of ruiming allowance is drawn’, 
‘mileage in lieu’ actually drawn ;

(c) for psriods of officiating running duty, running allowances actually 
drawn; and
for periods of officiating duty in a stationary post 50% of the subs-

% tantive emoluments for the same period.

(Railway Board’s letter No. F(E)(P)58/PN-1/17, dated 7th July, 1960).

C. S. R. 487 (2545)

Audit Instmctions— (1) CalcolatioR of average emoluments ; rate for con­
version of sterling overseas pay for the purpose.— Average emoluments for pension 
should be work^ out wholly in rupees by converting sterling overseas pay into
rupees at the rate of Ij. 6d. to the rupee and the entire pension should be fixed in rupees.

(2) Increase in pay not actually drâ vn.— For purposes of calculation of “average 
emoluments”, an increase of pay which took effect during the currency of privilege 
leave combined with furlough during the last three years of service and was actually 
drawn by a Government servant as part of his privilege leave allowances under 
Article 60, C. S. R. is not an “increase in pay not actually drawn” within the mean­
ing of proviso (a) to Rule I under Article 487 (2545). The rate of pay during the 
furlough portion to be taken into account for the calculation of “average emolu­
ments” would be what the Government servant would hkve drawn had he been
on duty, i. e., the increased rate of pay drawn during the privilege leave portion 
of the combined leave.

(3) The principle underlying the instruction (2) above applies in the case of a 
Government servant who takes leave under the Fundamental Rules during the 
last three years of his service and who during the currency of the leave on average 
pay not exceeding four inonths or the first four months of any period of leave on 
average pay exceeding four months is promoted in a substantive or provisionally 
substantive capacity to a post carrying a higher rate of pay or earns an increment 
which is not withheld. In such a case the Government servant is entitled in respect 
of the period of his leave to count the pay which he would have drawn had he 
remained on duty as emoluments for the purpose of Article 487 (2545) even though 
the increase in pay due to promotion or increment is not actually dravra during 
leave under the Fundamental Rules corresponding to privilege leave.

(FileNo.lOO-Aofl938).
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X2)rr The revised ;i^es; of ru n n ia ^i^ ’wancc; shall' :be '^frflcabfe i <#ly • to x  , 
\,;^iinaing staff w h o  h a v e x o m e  onto jth'eauthorised scales of payi those; Whorjiave ■ /

'■ 4 elected to continue to draw pay in their ‘existing’ scales of pay under rul; 8(fe}
' |-pf the Raihvay Services (Authorised Pay) Rules, I960, -shall continue to draw 
f fr-fSnnmg1all5Mnces at the'cxistitff̂
' . _ y  - '

Authority Board letters No. PC-60/RA-f/l, dated 22-5*196I
H'  ̂ ‘ 7̂-''5-1961).̂ r
sH!.j , V ' v'v, : _  ■ . .

. . .   ̂ . . - ^ . . .

Serial r^o.,lS4;~Clrcalar No. 830E/0-V I(EIt), _j

— Pvefixaticr of pfficiiâ ng.jpay under rule 2027 (FR31) RrlL .

^  ’ 'A copy of Railway Board letter No. F(E)58PA/1, dated 19-5-1961, is for-
Warded for information and guidance, iD ninT oif J

. * ^ -

[Copy of Raitway Beard letter ;^(p.rf(£)58Pi4/l, </a/crf 1 9 - 5 - 1 9 6 1 , , ; 
\ General Managers, All Indian Railways etc. ' 1 - •• > - —

lUi.

Sub.— Refi«itiQn of Officiating pay'under rule 2b2t,\Fi^i)li-fl.'“ “ ‘ ‘
' '*C '■ < ■■'B ■fu'Jli.'^3^ttention is invited to para. 1 (6) ît) of Railway Board’s letter tso. 

(R)i9RS/3. datfid t-7-4Q amVnfipd their letter of. even.pniHjjJ^^4^ted: 
ii;].29-if-1949, which provides that in the case of Running Staff utilizje?{in istatioî jî . 

%si'P*̂  pi^ppointments for periods of over 21 days, the pay should be fixed! imder"iionnal 
' irules, 50% of pay{in Ae. running post ^so ^eing treated as pay f(W th|?.j)<ttpo8e8; 
r *9f fixation of pay m t&  station^ appointment. A  question j

it6 »whether after initifi fixation of pay in the stationary appointment, tnej^y 
such staff should W refixed;tmder clawe (2) of Rule 2027(FR 31),R̂ Ur!i'«Si,sul .̂j' 

^tuted by C.S. No. 6 R. II, treating 50% of the erjianced sub'staative p&y as 
in the stationary apppit^to^ ,^ . ! , , , ,>3 ,

. . . .  . . . . .  -
J 2., The question has been considerê jand the President is pleased to d t^e  
f vtliat the pay of such running staff utilized m stationary appointments for perils 

•of over 21 days,!jwhpsc initial pay in thp̂  ̂ rotionary appointment is
■ the normal rules in accordaiice with p ^ a .l (6) (it) of Railway Board’̂ ette^!)^- 
y^RU9RS/^ fiatĉ fl 1-7-1949.. should also be refix^ undô  clause (2j- of lluic 
2027(FR^ 1) R. II; 50 % of the' enhancedrŝ bsiantive pay rcpresentii^^ .̂^il!noing. 

, allowance being treated as pay for the .p r̂p^se of such refj-.atioit̂  ;^

(fciv), dated 7-7-1961. 30’

Sub.— Incentive to -Railway "eiijployees/Apprentices/for ̂  acquiring 
f hij^er or additional p^fepional qualifications. ' A*

The Railway Bosird in their letter^9.E(NG) 58RCI/14 ,̂ d a ^  ̂
Circulated uhdeî this office endorsenient No. 362E/42 (Eivy,dated I  

d that railwa-y employera^pprea^ces. who acquire additionakpo^^^ 
iê tions bQ gratited .'ĉ ih s^atds/additipiial mĉ ^̂  as indicateâ ne:

1, V* question was,raised as to/ thel^^thdritV competent to sanction?w1^a&WS> '̂
...... ... _.„....



2544A AMOUNT OF ORDINARY PENSIONS

V

(j7) For the purj^se of gratuity and/or deaA-cum-retirement gratul ty.—The
monthly average of running allowances drawn during the three hundred and sixty, 
five days of running duty immediately preceding the date of quitting service limit^ 
to 75 % of the monthly average of tlje other emoluments rekoned in terms of itemt 
(a) to (f )  above drawn during the saSe^eno(!. _—  ---------------

Note.— In the case of an Officer̂  with a substantive appointment who officiatei 
in another appointment or holds a temporary appointment, “Emoluments" 
means —

{a) the emoluments which would be taken into account under this Rule 
in respect of the appointment in which he officiates or of the temporary appoio 
ment, as the case may be, or

{b) the emoluments which would have been taken into account under 
this Rule had he remained.in his substantive appointment, whichever are 
more favourable to him.

2544-A. (C. S. R. 486-A)—Same as otherwise provided in Rule 2544-B (C. S. 1. 
86-B).— In respect of officers retiring from service on. or after tlje 1st November. 
1959, the term “emoluments” means the emoluments which the officer was r^ 
chiving immediately before his retirement and includes—

{a) s u b s t a n t i v e  p a y  i n r e s p e c t  o f  a  p e r m a n e n t  p o s t ,  o t h e r  t h a n  a  t e n u r e  p o s t ,  

h e l d  i n  a s u b s t a n t i v e  c a p a c i t y  ;

(b) personal allowance which is granted in lieu of loss of substantive pay la 
respect of a permanent post, other than a tenure post ;

(c) special pay attached to a other than a tenure post, vAen the special pay 
has been sanctioned permanently and the post is held in a substantive capacity;

I

(d) (1) For the purpose of calculation of average emoluments— '.Vith effect 
from 1st September, 1962, save as otherwise provided in JRuIe 2544-B (C. S. R. 
486-B) one-half of—

(/) the difference between the total emoluments referred to in items (a) 
(b) and (c) above and ther'pay actually drawn in higher officiating or temporaiy
appointments ;

(n) special pay other than that referred to in clause (c) abo’ >

(Hi) pay drawn in temporary or officiating appointments ;

(/v) personal allowance ottjer than that referred to in clause (b) above;

(v) the difference between the substantive pay and the ptiv actually 
drawn in higher tenure appointment (s), whether held in substantive of 
officiating capacity, provided that service in the tenure appomtment (s), doel 
not qualify for the grant of a ispecial additional pension.

(2) For the purpose of emoluments for (ordinary) gratuity and/or deatb-cnn* 
retirement gratuity.— Tte difference between the average emoluments in respect £» 
items (a) to (cQ (1) above calculated upon the last one year of service and ti« 
last substantive emoluments as per items (a) to (c) above.

i 98
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0\a33 ),

: transfer' to the Public Sector, UnderJ iking or Government or Semi-Govt,,* 
Corporation is in the public interest.

5. In all cases wiiere a Railway servant is to be absorbed permanently by 
the foreign employer under his Organisation, it would be incumbent on him to 
consult the parent employer before issuing orders, absorbing the Railway servant 
permanently in his service. The orders of permanent absorption should be issued 
only after the resignation of the Railway servant has been accepted by the 
Gowermnent and with effect from the date of such acceptance.

6. This has the sanction of the President.

^Serial No, 2389.— Circular No. 831-E/78-III (Eiv), dat«i 23-1-1964.

Sub.— Fixation of pay of temporary medically 
—  ' subsequent aosorpnon in other posts.

unfitted employees on

A  copy of Railway Board’s letter No. E(S)63 RS/14, dated 17-12-1963 is 
forwarded for information and guidance. Railway Board letter, dajted 2-9-1958 
was circiilated vide this office endorsement No. 831-E/8-IV, dated 8-12-1958.
-' . -'! ■ -

Ĉopy of Railway Board's letter No. E(S)63RSll4, dated 17-12-1963 to 
General Managers all Indian Railways CLW, DLW & ICF, Chief Engineer, Rly. 
Electrification Calcutta, and G.M., D.B.K. Railway Projects, and copy forwarded 
tO'UDAl Railways), and P. Ss, to CRB, FC, AMS and Pass to DE DF, \e.N.G.),

Sub.— Fixation of pay of Temporary medically 
on subsequent absorption in other posts.

unfitted employees

Rule 152RI lays down interalia that a Railway servant who fails in vision 
test or otherwise becomes physically in-capable of performing the duties of the 
post which he occupies, but not incapable of performing other duties; should 
not Ik discharged forthwith but should be granted leave in accordance with rule 
2237-A-RlI as substituted vide Advance C.S. No. 112 and that during the period 
of leave so granted, such a Railway servant must be offered sorr“ a'.tcinalive 
employaient on reasonable emoluments having regard to his former emoluments.

The Railway Baard’s orders appearing below Rule 152 RI as introduced 
vide their letter No. E (S)52CPC/66, dated 4-8-1953, provide that the 
above rule is applicable only to permanent staff and if alternative appointment 
is found for temporary staff it should be regarded as a purely ex-gratia measure, 

•̂gain, in the ca_se of Rnnning Staff in whose case Riianin? Allowance also fnrmg 
of pav. it was hv thff RnnrH virip nn7̂  hplnw rule 152RI, as introduced

^ndetheir letter No. E(S) I. 55RS/22, dated 2-9-1958, that with effect from 17-8-1953 
the t̂erm “former emoluments” in the case of Running Staff should also include i 

their pay as detined in rule 2003 (21) (^ (0  Rllin lieu of runmng allov;raoce,|
___^

'f A;qnestion has been Taised whether the term “former emoluments” ̂ 6]j‘ 
mctofe ithe necessary petceritilfe of running allowance when the ,
who, having failed' in vision test or otherwise become physically inca^citatecl 
of p^orming the duties of their post, are absorbed in alternative poste. >

-U *The Boiard have considered the matter and have decjded thatHwhere Ĵtlie';' 
offer iff-alterriati W job jnay be regarded as a purely ex gratia measure for t^porary ' 
otaftonce the alternative job has been offered and accepted, in the case of running

•-''‘I"''-. • ■
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staff; 50°/  ̂ nf their Pay, in case'they have.tetainedjrwcrib§d s(ales^a 
their pay if they tfaVe opted for the AathariSied Spyes; shoMd'be included in tteir | 
former emoluments for purposes of fixation of pay in t&  alternative appointmSnt.
.,r,Ai;TT—  —-:-— “ 1!:

. The above decision has the sanction of the President. '

■X'i* ll^t'cascs already decided'otherwise need hot be fedpenefJ. V- t ! '\r • f jlt 
nr4--;■ - '

l i  .; i<*'To;<3M G.Rly (This disposes of your -letter Npr , E-118/CaSf|Ĉ ^̂
6-2-1963, - '  The fixation shown in para 2 there of is '^rcpn'firm^C,^^ 
however, is invited to Board’s letterrNol Pe-6Q/RA^2/1, dated 7-3-1963' dcwrdihe t 
to which pay in ’ »iis case, should be retaed wth elieci irom 172-1963 takiBg into '
a^unt40% of pay to represent running ' - ‘ '

- -

SeiSal No. 2390. Circular No. 3-E/82-IV (A<|j)i dated 20-1-1964.

Snb.— Employment of Casual Labour not governed by the'Minimum
V/ages Act.

Relations. .'iJ. !■ rjiUft.'ytsi-ng of al Mi) ,(v>> *

A copy of jioard.s letter No. E (Trg.)63/Adg/29 .dated 17-12-1963 is for­
warded for information and necessary action; ’ ^ ‘ . ;

Copy of letter No. E{Trg)Gi!AdJl29, dated\l-\2-l962> from Deputy'Dmcior, ' 
Establishment, Railway Board, New Delhi to the General Manager's all Indian 
Railways Chittaranjan Locomotive Works, Diesel Locomotive Works, Integral ■ 
Coach Factory, the General Manager end C.E. Railway ̂'Mectrifieatiok ' dnd ̂̂ 
Chief. Administrative Officer, D. B. K. Railway Project. wK i -O l-i i b icb

Sub.— Employment of Casual Labour not governed by the Minimum 
, : Wages-Act. , ■,' / i . n ' ' i n i ' )

Casual labour working on Railways are either governed by the Hours of 
Employment Regulations or the Mini'mom Wages Act, While Casuals Labour 
governed "by the Minimum Wages Act are entitled to the rest̂  day, only after they 
have worked in the scheduled employment under the same employer for a con­
tinuous period of; not less thMi six days, there..is no similar stipulatiomifoi Ithe ' 
casual , labour governed by the Hours of Employment RegulationSs r/AjTpMfiDi!,) 
has; therefore, been raised whether'id4he absence of a specific provisioaih/ the;?;;: 
Hoji^s of Employment Regulatiom, the restrictipn Jaid down in>:^A iMioiinuni o'; 
Wages Act regarding the continuous praod of ,emj)loyn;wnt for not lessjjthan..5iixnic 
days before being entitled to rest day should"also apply to casual labo,u?;gQyeir|ied;it: 
by the Hours of Employment Regulatiops. It is pointed out that the regular 
Railway servants govern^ by the Hours of Employment .Regul îons get periodic 
rest according to their classification and rosters irrespective ofc the nupiber of days 
they'have .̂ worked before getting the rest. If a restriction similar ,jto, that iff the 
Mi^miam Wages Act is prescribed for casual Uibout gpveracd ijy ̂ jthe Hours of 
Emptej^ent Regulations, such labour will be at a disadyant£̂ ^Qus position . 
eonlpar^ tp Regular stajTOovcnKa by the MmsjRules, whic^4s,agjunstthe.spî  ̂
of tte ■ ^Regulations. ,The Board, .Aerefore,  ̂ consider. restriction *
laid' dPŵ 'n in piroviso to Rule' 23 'IQ^of .I^ninmm W 4 ^;| i^tra l) Rules, ' 
1950, need pot apply to casual laboiur‘ gdvemed by the Houre»of Emplo)roent

. . . .  • < '  • . . . .  . . • . r • , /;  • -e ■ - j  r '  i  .

i f - "  ; :
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U The pctiiSoncn, tome working m  tttilvnty Cu*ni», toutc rdimi 

uid UitnK ia 6 rc.)>n»cnuiive cap»ciiy through ilte C<j\erV SrcrctAry of All- 

tndik Cvurd* Council rtpnacnitng the inirrau of-all of the ic*ilw»y CuAidi, 

moved the Hobble High Court of Delhi through thli writ |f>cii(ictn under 

AxtUlc 226 of^Jie Coniiiiuiioa of India ueluxig Axioulmerit of the re»po»>-. 

de'nu* Jmpugoed order daird 22-3-1976 whereby they h»d rcduccj iSe 

ouitnturD <.[■ tlic DfrccnlaL’c of the running allowijwe for (be purposes u( 

rcdrenvcnt cittd other. l>cncfii> from ilie ptrtcittted roixlcnum oi JbV. io 

, 4 5% . Theyluive further prayed ih^t the ropondenu be directed to miorc 

tho.iud percentage of 7 3 %  together with peruioiiary »nd other oAritUry 

IcticBu, in icnnt of (be original pcrcentjige and »l>o lo them arrt*n 

M  reckoned oil tb4t bull. The petition *iood tr*mrarc4 to tiuj Tribuo*! 

uuder Scuioo 29 of tho Admumirative Tribuiuli Act.

2. Tbs f«f(tut nutii^ of the cmc relevuit for the purp<ne« o{,Uus 

C4ue muy be ^ucclactly ttatcd. The pciitionen u  Kailway Ousrdi perform-' 

i»g eueDiially a^d wholly outdoor dutic* irrespective of kmoo, wothc.' or 

lime, »re covered by the expression “ Ruaning Siiff'’ directly o>t^neti»J with 

the chwge of movltig traioj. They we uid have (ilwayi been cniiJcd to 

(^rtain «Uowance» including the i.llowaaco c«llcd ‘Vuiuiing 

ciUcuUicd oii naileage basis or oo the basb <̂ f per d jy of 8 h<H>a of dot/. 

I'Uis hilowuic&iii dtlfcrctit froai tiie «ompcnsaiory Allowance inasmuch at 

U u  tBdmied M  part of pay for p Jrposg of calculaiingpcnsiuiiary bcncflti. 

f}\ A.j leave lalarv an^everal oiher Tluvr-

cvcff a ntiximum limit ol 1i>% of tiir actual ftniount of runalng ftllowcAcv 

dnwa dunnf  ̂ the moaili b treated as monihly cmoluuteou ot »uch ruocuc^ 

atAff, ■ . ■

S. TliC provuiooi dealing with the rfianing nllowaiusQ ore ttMatw^ 

provtsioos contained in the Railway EsubUshment Code wiiicb u a cuiopCA* 

dium of tUtutory Rule* framed by Uu: Preti4cnt uftdc}_Ariide 303 q^thc 

QMUUtuiio(V of Iftdia. Referejice ia tJiS VcjfMd ^ai Biade s'petifiealiy to 

Rule 507, l\fU l3li2(5) proviso (ii), Rule 1309 proviao (»i) uid Rule2003(2) t i 

the IndlaLh'irSoM.-Hy ' iiDiihncuC C-odc, Vol. ! acj V*l, II irwJicatJtig tliat th« 

rcckotviAg of ruAoing tUlotvarxce up to a maairoum of 7 5 %  of p^y fur th« 

purposa of CAlcuhting retiren>£at benc£u aad ccitaia other cniiilci&cuti 

of U>e ^utioacn has bun given lutuioiy proteciioo. Si;aiUrly, bcgu^Aing 

frotQ (be Ruotwig Staif fay &  Aliowaufc Cooiiuittec set up by the Kail<«*y 

lio*rd *« W S ,  ticco^ Pay Coromiiatoti 195^ and tUt Thiid Pay Coa>» 

iuu»ion 1973 bavo tUrecogaiaed il)c rcckoiuug of nuiviug aik<w«At< up 

to a m ailuiu^ ^  Vd% oi pay at avrra<$e pay Uu purpctca nl cJik.»*Ud4H{ 

fBUroucat bcnefiil etc. il (• also avfrrrd that U  live 6iuic p^y b|

the nmiuug auil‘ tiie nciauvuy brtw^cD tbdr pay tx*4 ihox oi a&

•User CMupsrikbU catrgoiia ta «TcU e» iW  U a  liifti a cubttasoiAj jiitrtia'- 

vfea* R=3a£M(Mia b  to U aa  cf vuuuog oUetoMoo in \muth

\%

■ f
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p*r»«^u_£cjiiW>n fur pruicciuMi o/)c|;4l rifbu «n<l mire»9*i-otj^ir__l£4iuaw(c 

ĈVallC«l. ^  ~

_ tt- The mpondcnu wtulc •dautiiog the wb«crvikUoni sud rccommcoda- 

tUctf of ibt Third Pay ConunLiuoo on ihc trcn:n>cat of running aJlov««ncc 

-hkvc juinrd iuut bn ihe Kore that though the Tliird V*.y C^tmiisiuo 

trcon^tifcndcd Miuioiuncc of rale* of running allowance aj cxulinj prior lo 

I-I-IS75, ihr)’ ilitl not nialu: my ipccific rccofrtiicntlii(io«« m  iriiarUt'Ite * 

lrr>iiincnl of runniiig allowwnc* as pay for varioui parpo»o. Srcofidly, 

i> Wat aurftcd (hat ii wMa~wilTuo ihe {oTiipcu iicc of llie ^̂ rrlldclll. to auiend 

ifie fiilci TFom time id linic under pruvut> lo Aniclc 309~c?' ll«c C'v>ruiiiuiion 

. fu>iii K prwpcciive date regarding ihc ircatiuent of ll>». quantum of il»c 

/(^iun|{ allowance a  pay for variom purpoict in (he'c*je_of Uk ruiTmn'g 

K atrineluoitiigl3ru]^S7 h  v»a» al*o avm ra lliH ibc "UTurtiu adi<ii»ul>le lor 

piirputc* of lcav« aalary and rctircnieiii beocftii at Uvc rate of 7Sy, 

pay kcain prior lo t*t'1973 hai bcco fully prottctcd by ihc inipugncd order 

rcvititig ilie rate to 4 5 %  of p<iy in the pay tcklo to force fic^u 1-1-I973 in 

iKai tiicfc tiii btcu iiciually an incrcue in Uie cuioluirtu'* in sl)*i4ule Icrai*” 

of the caucgory M  Cu-idj varying between 4 4 %  luid 5 6 %  aa abownjn

Aiiiw'xui'c K-4 lo the couDler'-aiIida>̂ it. In tiiu cootkcciioii. i( w m  aUo

lurucd lhal ihert hai been a auUlaAlial iinprovcincnl to Die |>ay icaic*' 

of Guard* of ihe varioui c<«icguricf inaiinucb a< liicir pay muJo  have bcca 

uiiiri<riiii| modified at Ki 425-640 for all categariar. U  wju further

conieudcd that Cbe rcfercoce in the report of ihe Tltii J f*ay Comuiiuiotv

relating to the Running Staff and Fay and Allar«imce Con'uwitloc regarding 

ueauneni of rui^og aUowancr aa pay to il>c eateqt ^  pay for

rrjjieyuyi£^aod «lha ben^i» jK« ,^?vant lo_^_*c^c» of p*jf >l»lch wiwed 

prior to I-I-1973 and »luce ibc portion of running aJluwjuKC Ucatrd ai pay 3 

ha* ttndcrgone rcViuon from tiipe lo lioK CAoacquouit on'rcviuixi of pay 

tcale* Utc tacne ncccuitat«d the adjutimeni ai wa« matle bv ilu: uupugueU 

order. In the tinal »n^y>ii, the tcapobdcnia ha.ve taJirn ihe itand Uiat 

there uave been reviiiona in the raica, i. e., pcrccuiagc of pay for the treat* 

u>eni of rvinning allowance at pay for various purpoMa incluJing reiirrincut 

benc/iu in caae of runoiiig tu JT  tnciudiog Ouardi, from tiii^ lu uu<e aj 

vtould be evidctU frow Atuxxuie R-5 and titai tl.exe if no  luiuit^ry provuiOA 

in ihe Kola for icrpir.g |l>e pci(.ciua^c Uxcd at uuc tiuic (-a touauM fur all 

uiurt ai avrncd by the petitMMicr». In tiii« (xirmcciiuo, i< w.as further cWt* 

tied-lhal the quniiuo of rev man of rules for lUc reguUriaaiiun uf ibc various 

al^owaucea' Cuna«>{ueni upon ibc iotruduciiou o f  the Krviacd Pay Sc^ica 

[\iUiitr lOalway 6crvioc (K?) -Ruk>, I^^SJ waa uiMirr e«4«>ukraiM-u auU 

pcudaig deeiaioo ihctooo ihc f*t»4ing quantua) of rutning tilU/v aucc Umo] 

o<t ibe pevaiUng perecnla^ U U  tiowu (ut w U r j»  |ni/paac« «i<h ref«Ti<cr 

' ' cUttiu VaruAt* tcaka iJ' pay b< aUtrnvfal to

1 1,a t, lo Ihc icvfMJtxkiua, 1U 7  wcr« fully <eoip«u,«4 to rotta 4m

^'ixutagc.Ur vaiiaua pui-poM trtlL rci^nuM lA |»y pclitkiM*a c>«4

tlona by ihosi Uikciibp^oeil Um
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koanl, N». PC-1 II/7V<^A/ll <Utcd 22-U916 (A soaurc R-3 to Uii couatcr), 
aa<)e *ppUcAble w. c f. 1*4-1976. O n  the basu of ihe iinpugncd Uuec.

I 'ihe ruAatog t t t l lof tbc R*ilw«/> h u  been allowed anoilier op(x>riuni(y up to 

-*SI-I2<l97i la tnouc U«e opiion Already ucrcurd »nii to retain vld pay 

TUui, the qctpwidrfii* dcoted tbAi tUc teckomag pcrcenugc of tlie runui^ 

ftll̂ MTAOcc for tlte rctifcmmi kud otbcr bcoeftU tia> alwiiy< been a put of 

Lbc itflutory Rulcf or tb»i the rcvuium of the pcrccma^e m  uuuU ttndq 

»U< ur.pu^cd order luu rttu)it<J into any picjudjcUl rfUuciioii of »»y kiii(),' •. 

yjtwl >fhcr»lcd iKtt Tr^WirTKil-iiQwbIc to o>a>nt«n »t»iiu quo rcfZMXtinif 

rrckonijig of tbe fuoning allow»act a* t»»y for variuta pufpoici on^eperssV':."

Ug« outatAinod pcewiou»lyĵ _ . .

5 . WV bftve heard (be ftrgum cuu o f the IcJwocd co u iu cl far the pArtIa , 
a t k n g ib  MwctbAvc CMtfully gone thtougb lbc d ocu m cn u  on record filed by, / ^
lb« pMtit*. ' ' ■ . t

6.  m ain thru»t o f llic >ubiumioo by (he tc<irncd co ud kI fur . "* 

tbc p c tiiio n e n U 'tb a i Ihe running blluwa^ce w hich u ,{> u id  to the running ' 
tUiT o f  the H ulW ayt ixuJudiiig tlic Cunrd* been treated  pari o f_ Eay. I, 
fw  m ir c a tcn t b cocfn* and for ccrta iu  oilier purpuie* a t  a  p rn crib ed ' pcrccaT
tfge of'^tiSA^iasuui of 7 5%  of tltc nuintn|| alJowaiux atid thii quantum i  
of pcrccoiage h u  never changW over all they  ytrtn and bair-b«»tt^f^orded , f 

■ rrcô iinilioo w  the Indian aAjlwAy Eiybluhnien^ C ^ e  coutiiinifjg ^

ttaigtory Rule* framed by ilie Preudcnt jw^cr piovjio tu -At^iUc iiUS.^f . 

t|it Com uiuiton'_ of India for_jbc govetnAnce of. Ktvic;* of tlie

nt^ay^ialL On  tĥ Ĵ £<>̂ ^t^ wia further conlcn3cd tliatV^j^ncuon iu 

I pcroeiuage front 7S to l S a* w»u tou^ht to be eflffted throui{h^^pCiiriic3 

î der tiated 22-5-1976 u patcjtUy illctjaJ and tmcontutuiiomtl.

7. Iiuofar* ai the treaitnent of the jrunning allowance as pay for reiue- 

tnciu AAd oihcr beuciiiJ haviug bcoi^ivtit ttatutory recof^jj^iun, the Mine , 

admit* of no dilfxuliy. W c  were ^talxn through tlie v&rioui provision* of

(he Railway EvtabliikUiaeui Code whkh d ^  wiih running allowance. Some 

of ihoc pruviMOta have been quoted in the pettiioa wltich \u>mi>ialubly go 

to c*ia)>U>h lltat ibcrr are tutu lory i^roviuon* in tlie Rule* that the montlUy 

cA.olutneuti uf llte pciiiiontii »hiJl mdude an aciu;il aoiouni of runuing 

oUowaucc tlrawo ty ihctu during the uio<«ili hauled to a prcicriLcd cuiximum 

of the purpoaa of calcaUtu.g pcia>o<>nry bcnrhu aud icveral oihcr

cuutlentcuil. '

0. la iiaiant cats, tbs auuxl of (be petiitoMui ba« been that the 

nBilKaKietu* bad tx«]>ir4 the roctmuiMaUaUMtf of the ’IW ^l Pay ComuUMoa 

about maintaiAia^; ‘aiaiia qvo* ia reg«r4 to rud<uutf alluwaaoe « s j  .iu ueai-

n*r«f w  p»n of poy up t9 » Bsaaiwiuioof 7$v,. In f»fi, it w o  foo«r\ lr'< 

ibat folli>«ibg lbc iw u a>mcn«iatK»m d  the l Uird IVy UouiuutMOD and thdr , j

ckootpunct by ilb« C«vcr<uncnt, ibe t'cxjHucui K«vi>ciJ Fay R uta

b  IV7I tu d  iheA b  lhe» tLwks i««. Um a t  l i  b^Ic,

'■ ■' t

J  , V.
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Co<i)t f u n W  thjiiLUiiu  i* '*(** **id jh»t opiioo >m»» aUo ;ivc« lo lh«_

cx1 »llny~iuirtu o|H for l^^  ̂p^Y formul* of «nd ihil ihe pciiui^cr*

FiVd"ciittcJirXjl^ir_ opikuu_ia_/*voux of 7 i %  p*y foimuU. In vtcw of

ili«^ ru,U, U vfio cpiuco^cd th»« Ihe Covcnm>fiu U ritoppnl fruin iU4Ua|K 

»̂rT|r TiTyiuvc clijinRe in îlic inAltcf v>P runuitig tlToŵ iC'.- lo t>fc irtatrd m 

j..iil pruUv «nJ tlicrffurr. ii v>ai iiul ci>iii[>clctu la reduce lliij dcincut froin 

Arc ur.;iL)ic lo apjuei i.iic fliij ai llic I4iiie Jo<^ nul

ir i lfA  llie cwiUi r.iciual fjo*iiioii. /'olltiwing ihc rccoinmrudji.ltoiu o !  (be 

1 hiid I'jy ‘C'rv<iu)iu>ion, itic rapondrtid iioitlird the Kailtyaf Sfrvirt 

(H.cv,„ 4  p^v) Rulo. lyvi Viiie G . S. R. 51u(t) diitd 7-l2.(l'73 kitd in 
(lv.a lUi .irvttcd j>ay’ >ca\cj of ihc GuotUj wctc noiiticil vide ^lirdulc No. I 

ou 1^-12-1373.' U  wa» iiudc dcir lUioutih Kiilwii.y l^vitd’* l̂ i'icr No. PC/ 

lM/73/KAt!’ dared 21-I-I974, a copy whereof u  Annexurc R-6 . thut ih« 

<{atj<iv<> v^ 'tVLMon orfulcs for ihe rc.guluiion of VAriuui aJtoMiarica 'con*e- 

qocnt upoB;|iie iatrodu'ttioo of Rcviseti P»y ScjJes ui.dcr KulJwiy S>Vvico 

(lU') Kula,' 1973 woj urider coruideraiioii of Uic Ikurd and |>cfidin  ̂ final 

dxi;ion| tbc ( ^ r d  haijdecided that ‘‘ihc CJiuliiig quinjituin itf ruiiriiiig all(A«- 

3LIUX. bued (M *iUe pixvalling {percentage laid down foe v,Ki<?u.i with

rcfereooa lo (j|̂ e pay of iKe runaing iiaff in. various »calc» of pay n^ay be 

ajtowcd lo ccotinue". It u ihui eviticnl lh*t tbc Rj»ilwuy Sfrvits ftuiet. 

I973iran>6i by the President were in rtspect of rcvlied pay »c. Ie» m  recocn- 

uiendcd by the Third Pay Coiiiiiiution which has made digbt Lui)/r(,vc(iicoi lo 

thcexiiting pay *calc* of Guardi 'U' and ‘C ‘, vix., the Kales oi ICt i25-£00 

1-I2V640 (Spl}], ^  3'.i£>-!*tO and R» 29O.-HJ0 (R> 330-530 nkxliOc.l).

^ ~ 9 . The intention is tbm dear from. iKc afuixuid letter of il>e Bû urd 

iliat the payment of certain aUowances at the existing |>crrcnta _ iu ronjuiu;- 

lion wiih pay 6»,ed uudtr the Railway Scrvice (RH) Kuics, I ' j i i  w<4 
ciprcuiy Boad;;.j>ci>viijoaal and subject to bdju^tment ou the ba .is of fioal 

orders.It &Uows, Uterc/ure, that in use ^hc'pctiiiotters lu;.d c&r i.iscd ilxir 

opiioi>s it »ust have been only for purposes of opiiitg for the iicw pay tcaica 

and liat p«ymeni o f  tbc existing quaiUtun of running silow^ >cc at tbc 

prcv«i|(«g4'^<cs fiir variuus purpose* wai previiiotuJ and Do< liuaJ h  would 

(UM be. UkoxXure, f«>;iUi^y correci lo say th«t ibe Kevis<xl Pay ' Culc*, 1973 

iucorponlcd 7 5 %  of iW  running allowMUc for ceruin puq<u»a.

1^. Tbc ncn cbAlUngc of th« pcliuoncr is ftboai lU  Ic); lity U  ib« 

itr.pugocd o<Jc/L e., »t 10 wbeihcf ihc ioipugood order d^u t 22-3-1976 

uiocd by (be Raiiway Mjiuiiry is4 Matuiory urdcr p<U4<d by ti-j Prc.iJ«al 

uiidcr provuo to ArlicU !iOd the Coosiituiiuo or ih^i lU imm is 

cMcaU«« orvlcr passcU b/ the Prcsiduu. This order tuu ix c  iom̂ xcU by 

Lbr respoodcui* 04 Anrxfuic R-3 w  ihcir coaaur-AlhtUvU wtMch 1* <«p(c>a<M^ 

as uAdcr;

C o ^ f  of RjiJ* 

tV76 eddii 

«kmu

1  t

RjiJwa;£>ltai*uy* U«iw No. PO.|ii/7J/RA-1 «UseJ H- V 

GcmtiJ hitJU ifSm , All ItititAft Raaiwfty^ qc4
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(5»{j *nd (fupptcmmi ihe rule* by iiwuing tjxcasivt irjiruc'jooa. Uai, 

iDCut c&nno( i»iur«uch uutructiofw if (he in\rai gu Ci/niraiy i«i <k<t̂ { j f v u i  

»f ibe rutci, (»M ca>n kite Govcrnmenl «siictû  or Bu;>cr«i'<v<: .\i\ioi j|

\iy adoujiUtritlive imtruciioni. Tlie DcSUi Higb Cour-. 'c.m  .d w  co,A uii'fti 
, lltc kiiovc obMH-vauoni of the Suprun£ Court ia iSur c^*e: c.' /J . K . Ci-̂ xa v. 

M . C. J5.‘ when it rdifraiies tloit il»e «»tii5«>fY r̂ ilra c«JViot b t  aiwiijWrf \>y 
«?cmi¥e iiiiuuciioiu.

12 . ]l ti thiu evidejn tUaC where » »̂ >brrc i». ''•</ £.i»tu(t,«iy r a 'a .
Cuveriiincnt cannot exercilM; iu inhercru taic y -x n-'.rcuiii e' _K>-*ri»

ill a io»nner contr»ry to coniiiiuiiofcai <ind »iB«i yi'-v ..iit.'i. »
«»  »co|^ for cx^rcu* of wiy inbcrcnJ or c-'ecuUvc .r Vis;i t u,

provi»iofU covering tbt »p)icrc in which tuch is;.hcs r;i, *-• ;: whi*;';.

be «i|H‘Cued, nud, in juvy eveni, «o tuch cti ŝ ,;; tw; nioi.c

of tucii provitioii*. 'flii* priocipie U u/is/V.» > jin 4, .nt

Mwcufied by ibe dccLtiona cif Ibe Suprctr.c s ;.. . .. j.. Cc<i;-»»

«f ooleti aVjc-ve. lo the iajuuit ciuc, ;jm' a  i sc*.... i j!., , .--i-.j i

> copy of ilic I'jGS' Edicion of . ' c .»»vi

Mjught to-plice ftiiirtce t>n paw  90i/‘ ii.' ^  ■. . ...  ̂ ;

tl»»i a* to when ih; *®id i ,  , .  . • ‘  .  ,  -— . ;

the earlier »i;iiuU-fy ruts WU’\, .

to be coonicd iii ;a?  fti" ;"W. -. ■' . j ........,

auctv4ante and ..™. —-

13. Virwcd iii . -V
ic<i>oiu, wc bold tL*< iSv . r- 

oiyrf ur inJiruclkia »r.d_i4 juc.i : c 
i(sry imffiHtuciit o> uut

14. In llic rcsiii'., li.t 5̂.

p<) racut bcyftjjd -S-tŜ   ̂ ' ■

other »i<ec;t>cd btetr&i.. t /  irf  ̂ • , - 

ib *CMtfd«nr- with tix  . C - .

til! »uUt uiiue ,-ii . 
•luuiticd in ..1 '

«KU.

i , ,
. i'
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Xoi.: Rcvi*<oo of ruin regarding Ucaluirjit uf runiun|{ aJiuw»Doe u  p^y 
for orf(;uit ||uiputci L'im>ajuent u(K>u ibc intfuduciiuii uf rcvucd p*y 

•calaunOcr ;k :*) Rula, 1973.
Kcfcrenvc K ;uUiy  Mii&u'y’i Iclur l^u. FC>lIl/73/KA daiod 2I*I> 

J97+ on »he jU>ovc *ubjcc».
TIm <)uniiun t>( rrvuioti vf rules rcjjuUing ire^meni of ruauing 

•lluwaiKC »4 uy for ccruin (Jur|A>»ri buiitcqucnt U(KMt lb« uiiroduction 
of rtvucii tea o  viiid« Rjilw^y Srrvicc» (RcvUcd |i*y) Rule*, 1973 h»i 

brcn unilcr conviJrr.<iit>n of iKit Miiiliiry. ll iu« uuw been dncided 

Uuit the ( Killing rulu ii> lltu raix'Cl may t>c tnodificd M  fuUi>w» is the 

Ciuc of ruanir.^ tulf ilrawin); pay in rcvlicd p«y

(i). P a y  fw ilic piirpoK o f  aod P T O *  ilull be (wy Plui • « ) %  
of piy.

( u )  f o r  th e  p u r p u t c  o f  Ic jiv c  < ^ u r y ,  m c d ic a l  n it c a d iu tc e  a n d  
t r M t u i e n l ,  c ( i u c a l io u : i l  u i i t i a i i c e  « m d  r e i i r c i u c i i t  b c u c ^ a  * iu d t 
b e  |>ay p lu t  a c t u a l a i i i o u u t  o f  r u n t u n g  k i lo w it A r c  d n w a  t u b j c c i  
to  & m u i m u i n  o f  1 5 %  o f  p a y .

( u i )  f o r  t i K  (> u rp v* c  o f  l l i a t i o n  o f  ■ p j iy  in  » t a i i o o ^  p w u ,  
C O < n p c ru .« (o ry  ( c i t y )  i ^ l o w a n c c ,  h u ia c  r e n t  i^ l l o w w c c  a n d  r m t  
f o r  r & i l w j y  ( ] u d r i c i t  i l u t l  b e  p ^ y  p l u i  3 0 %  o f  p a y .

I 2. Tbe*r orde/i lake cflcct frum 1-4-1970.
3 . Tlic payiiirnt alrcudy allowed o n  p r u v i i i o n a l  b ju it  lu  tcnni of 

pari 2 of Rail^^ay Miniiiry.’i letter No.- l’C-in/73/RA d-itcd 21-1-1974, 
fo r  the p c r t i jd  f r o m  1-1-1973 to  31-3-1076 vluill Ix ircaicj a> fanal.

4 . ’I'llfc above )va] th e  lanclion of ih c  (Vctidcut.
5 . H i n d i  v c n i u n  o f  U i i i  le i\ c r  w i l l  I'o llprw .

' 11. A  Uare reading of tbe.afurciaiU order, iD aka  it-abuudaiitly clear 

ih«l the utfoe tl patently aa executive orUer or iDilructioa. The mere fact 

(iuiC It u tMued. with Itic ».uiciio<i or uiiproval of ttkc Prtiidcni doei not 

dothc it ilie character of a tuiuiory title. Statutory rulcj are Oraoicd 

by the Proident in exacite of powen conferred tipoa iucn tuidcr provito 

to Article 309 of the Caattiiuiibn and they arc legally rcxiuind to be Aotific .̂ 

iu the oificial ga«eiic. It i> a Kttlcd Law lit <t a mere eaccuiivc imtructioo 

Caruuit amend t>r ii<rro£:air from a itati lury rvle. TlM-tc arc cateuac of 

C4M-I to rriicraie aiMt support tiui vioM. /‘roJtluA ». (/luVn

^ wai, htid tbftt ^dinir:iilraiivc tiuLructiuM caiumt be allov.cJ to prevail 

cvrr Mututo'y rule* If Uie furutcf art c .nvrary to tlic latter, lu tUe cate of 

H. M. V. S u it  t j  KtintUaL^ it waa oUej-ved that wt̂ at could lUH

be tioar uuUer the rtiics cotUd out be al';>w«rd to be douc l>y «u exccutivc 

iut arul tlat »uch h  ctnirte i< i>>>t pcrouuibJc became an dotte in euruie 

of euxui^vc po'.<eT of the Covci'iuqcsvi caxumH override rule* fraiiu.d utukr 

A/tiUe SOU «>f the Ctw»iitutioa. fn y*i a iw bcr coae &tiU 
f. .Sub it w«i uWrvcd by 'ikc SMprvote Court (hat U
ruki 6TC lileiu C3 bay pertkwlar poua, tic Coomaxail caa Ml «p lie

t. it«H)isg«nt>c)i i«tscoo(i.(ie>>td
L lt«(bC)t(ieN;4£OCM7) iV«SOO(L6t)4

AXt uaita UIQ,
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(uiT krc not ciiiilled, u c  uuiicrijJ tumidcratioiu. The RcvucU t'ay Rulr> 

IV7S, Uul accordingly, talc cjirc lo cuturc Itial ihe wiJ rtUiivily w u  no< 

&uj accMtiingly, reconiatcr̂dcJ only 
* pay »caU» »n4 (cckwubU (/cicroiai^c of rumting silowaikce wai aUo 

^  rt4iKc<i, »« wiy way, l>o;au>c'the CJiuiiiig f>crcenlage of baiic p-iy wa* 

Mticcd tiie Uuu of fu4lUMi of iht new pjy tc'-ilci. Evco (he Labour I'libunal 

1969 Uio did nol rc<;o(nmcnU hî ittci icala of pay for runiun^ itaJT ai ihr 

cloocm.of pay >n llir runoin^; alluv̂ .i'icc uf tlir iuiiJ tUiil woi a uiali;ri4il 

Uct W  be uLen iiiio atcouJil'. lii (liU way, ilic pay »calc» rccoimiieiidcii 

■ for ruiuuo); waif m  uMiH)arcd lo ttio.>c rtr.oiumciultJ f>jf tuiibiiary ‘

J u «  been lot n tvai>UKtou», a lact uo(cd b y . aH ihc Pay ami

ibc Ruling AJlwancj Coinfinticc of lUe Ilailway iloturd. It w u  tUvu

eMrtniled by the {icmio w t  that ai 'lcai(jQr~ov?r~3(y~Yfirii runwug ullowwvc 

£ d  wTJITruniiiiij <'ta(cU u  i>.ut of pay lor rc.iircuiei:

itllowwicr

rc.iircutciiiai p^d 10 UK runiuii|(

LcikTui atiTc^uiiroiJitrjjurpoici at a proKtiv^il pcrcciilagc of a, luajiituuiii 

7S%'aiIil Uiat Uii* (juautuin uf pcrccnlag< TTiTncvcr chaiij/cd over iiil ihc»- 

yean «u21 aceoidcd ttamiui y rcco>;i»nion in buih voliiuicToTTlir ’

l^jjn  t^twgy talablulunciil O /.I0  j^oiii^icutjK HAlului, Kulti liaiuc^-^ , 

lor^VKiJciil utidci Aiticlc 3uy of i|it_ Ooiniiiuiiou of liulu for liie 

nJuic of ilic wf vltr iiuHcr» vit iJic railway »iail. 1 tut pwutuu touiinucj 

vTfu jturn̂ ilir nrvuiiiiiif iiJjiuim oT lucTuj/ Ou:^uiiuik^j y^iclt vvcrj iinpSc- i-

uia>icU_b^_ibc t]ciuiaJ G>>ytixutk;iit. AcoirUinjj to the pctiliuiicrs, in iuiplc- 

itKiuUg the TUjrd t'ay CoiutDiuian'j fccoamkcndaiionj, the Cciiual Govcrn- 

uiait iiiucd KaiJway 5krvict (itcviicd Scalr) Rofra, 1973 containing rtviicii 

k-alo of pay w k I inuodu^-djio reaction in fccl̂ otiAblc' pciccnt^tyc cif 7^%- 

*1 ticic wai no ptuvkuuo ut ilickc K'uict wbicb tu^gcitcd cvea rcmotciy any 

rcduciifttjA ibc KUd pcKciita^c and on il)c bull of tlic taid rcvitcd Kulct, 

liic pctuiooiai v̂ cre a»L.cd to tacicuc opuom of tbc rcviicd puy Kalo 

«bidi opthMl the pctiliuucrt cxcj<-uco un the baiii of ibc t.nid pcrcoiugc 

lur.piiig ia view itt pait butory ai)J tuttulUy cliariictcr and buviu^ btiarrd .

Ihcuuclvc* tbA( li>e iaid pcrcruia^^c iu>( btioii in ihr tjui lOri

Jtulo opua»> iu die fo<n> M  ■•

vUmn ui Ibc liidTtuiea of rcviicd »c*lc» liad

iftto fonx in M i  and liie opuuua ware cacrti»cd by ;lic pciitiuiicn 

ill 1974. E > ^  aficf tbr utiiiom hi>d t>ccii cjtcrdtcd ilicxf noji^d^i..jn 

^  tbc afufoaid gtfixuia^c of 7^1%. iUi» ttaic oi itUain cojitiaucd v.btu 

Miidcc.ty ihe rapundcnu lli vigh  ibs u  .,>u^ucd oniu u>ucd^^^\t«jvii lÛ ti 

dk-tuicdjo tcducc ibu p^>,ai.a^c .*f«. puipuact of fcLutjiXciit

boaciiti atui U-ave aaUkfy uul uiber maiicn aiid lo lot j>axac« kiwi r'lw*.

It aiaa forilicr ailc(;c4 that ihu J»eft-vut4j,'e Uaa Uocit̂  fuiUrf-r icdoixd U> 

)0 %  fuf purpsj»<a 9L_Cftt>i^«*atu*7 aUow*/^^^_ Jjooac iciit ailuw«4 «  etc.

M  per Railwa)' hoanl'a toibcr No^TC-Hi/7^/KA/il duunJ !C>-i*l‘j7u, « copy

whereof ii aiOifxed *t Auonii-t 'fl' to llic jA-iiii**; iuc  j«utiWie4i U*a 

•iKi Appruacmrrl itki IUmi'Uc VUuwuir (w  U-iâ wayt ibcir Cuv'<ci|,

f* t6, but v ta  kmi niiUMtely (be yciuluttM  lliul tia
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, 'Xdvocate supreme court

S

•£i V
. 1

, ' Shri RoK, Dxibey#
Bombay Wall GaXi# 

' < * »jal Kiiwan# 
liQclcnowo

O ffice :

.102, LAWYERS CHAMBERS 

SUPREME COURT 

NEW DELHI-110001 

Phone ; 382322

Residence ;

33, NEETI BAGH 

NEW DELHI-110049 

Phone:G60282-688920

Dtol5«9o88o

SubJ- F„No« 1453- ReK. Dubey Vs, 
Union of India & Ors®

Bear Sir«

I am herewi-Ui enclosing a certified cojjry 
of the order in the above matter, paSsed by 
the Supreme Court®

Pleas© acknowledge the Same«

ThankingyfiUt

Yo\irs sicerely.

\
( Vineet Kumar )

Enel* Copy of the order®

f



y

O

vV

\

\v Q ',A-

,v

IN THE suPKa-iB couET OF m at-

CIVIL iPPSLLATS JUHISDICTK) N'

SPECIE LSLIVE PETITION (CIVIL) OF I9)

(iigainst tho Judgment and order dated Fcteiary 27j 
1987 passed by the Allaha'bad High Court, luck now \
Bench In G.Mc/i.. Noo 6 W o f  I986 in Re So A. No* . V
■^3/7? - 4 )pealod fpoia)« , . ‘

Ro K. Buhey & Ors? o e « o o o o ^  9 Petitioners

*• Versus

Union of India and Org, . •Bespondents

C «M o P o  Ifoo, - ^plication fjor acc^ting 
one set of court fee* o

^ ^ - 3 /
u.

.....

■ Y
(JPR INDEX PLKiSB SBB IMSHS^

Ir-

Advocate for the Petitioners: MR* VINBBT KUMjai ;
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SNo« Documents Pages

1. Office report on liinitatlDns A

2. List of dates B - D

3. judgment and order dated 27th 
February, 198? passed %  the 
Allahabad High Gourt in C.M.A. 
No. 610 of-1986 in Re S . ^  
noe 13/75  *" Appealed fit>mo 1 - 12

If. Special leave petition with 
fidavito 13 - 29

CoM^o No. /^6^3/1<587 - 
^plication for accepting 
one set of court fee.

•

30 - 31

A
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LIST OF DATES & W RM S

*Uigust 25, 1970 The Petitioner, R. Dubey filed 

Writ Petition Nd« 10V6 of 1970 

against the respondents, inter alia 

for the refiKation of his pay 

accordir^ to correct rules, 

calculation of pensionary benefits 

according to the rules and for 

payment of arrears of salary 

accrnlag dae as a result of 

refixation before the High Oourt*

November 7,197^ The High Court allowed the writ 

petition and issued a mand^ius 

against the respondents, and to 

comply with the directions of the 

Court within three months from 

this dateo

Becetnber 2, 197? The Petitioner No? 1, and the 

Union of India filed special appeals 

before the High Court, against 14ie 

above judgment and order*

Ma *̂ch 12, 1979 The High Court upheld -ttie judgment

and order dated Novonber 7 , 197^ 

and dismissed the special ^peals

7 -



of the Union of India, and issued 

a mandamus in seven other writ 

petitions, involving the same 

(juestions of law* Kie Union of 

India was directed by ilie Court 

to comply with this Juagment and 

order within three,months, which, 

although sactendBdj escplred, 

without any coH?)liance of the 

mandamus issued by the High Court, 

by the respondents*

February 16,1980 The petitioners made Individual

and collective representations, 

to the respondents, to comply with 

the mandamus as ordered by the 

High Court but to no avail.

y-- March 11, 1980 The petitioners filed Civil Misc«

Case No® ^60 of 1980, an applica­

tion for contaa^t of Court, before 

the Hish Court, gainst the 

respondents, for the violation of
* ^

the High Court* s Judgment and order 

dated March 12, 1979?

June 16, 1986 The High Court dismissed the



C3)
J)

^plication for contempt of 

Court filed by the petitioners 

a«?ainst the respondentso

^gust 8 , 1986 Kie petitioners filed applications 

"before the High Co\2rt, against the 

respondents, prayjjig for the 

ic5)l(3nentation of the mandamus 

issued hy the High Court vide its 

judgment and order dated March 12, 

1979» Tî ich had 'become final®

■r

February 27, 1987 The High Court dismissed the

applications of the petitioners, 

vTith an observation that the 

^plications were a fresh cause 

■ . of action and should be filed

before the Adninistrative 

Tribunalo

July 13, 1987 Hence this petition for special
fix

leave to i3£>peal?
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IN OHS SUPRSME COURT OF INDIA 

CIVIL iiPPBLLATE JURISDICTION

SPEC m  LEAVE PETITION (CIVIL) NO. i k i l ^ ^ p F  198?

IN THE MATTER OF %

1, Shri R* Ko Dibeyi aged 6 +̂ years 

occupation j retired Government 

employee, s/o late Shri Prayag 

Narain Dibey, r/o Bom'bay Wall Gall,

Lai Kuwan, Lucknow*

2* Shri LaJcshman Prasad ignihotri,

aged 6lf years, Occupations Retired 

Governnent employee, son of late 

Shri Kalka Prasad Agnihotri,

R/o a88/206A, «IiakSlanan S adan*, 

ilrya Nagar, Lucknow - 226 OOlfc

3« Shri Jag dish Prasad, aged 68 years,

Occupations Retired Governnent enployee,

Son of late Shri MahahlP Prasad,

Resiaent o f 11/9^ Aliganj Housing 

Scheme, Allganj, Lucknow*

If* Shri Kallka Pandey, aged 66 years,

Occi?)ations Retired Goverment 

anployee son of late Shri Kulhhushan 

Pandey R/o C/o Shri R* K* Dulseyi 

Bombay Wall G^^li, Lai Kuwan,

Lucknow*
• • Petitioners

* •»/-
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Versus

1o Union of India through the

General Manager, Northern Railway,

Baroda Housej New Delhio

2o Ger^ral Manager, Northern Railway,

Baroda House, New De3iii«

3« '%e Divisional Railway Manager,

Northern Railway,

Hazratganj,

Lucknowe

ifo The Divisional Personnel Officer,

Northern Railway,

Hazratganj,

Lucknowo

. .................  Res5>ondents

AND IN OHB. MATTER OF 8

A Petition under Article 136 of 

ttie Constitution of India for 

Special Leave to J^ppeal against 

the judgment and order dated 27th 

PfeTaruary, 198? passed ty the Higi'i 

Court of Judicature at Allahabad 

Bench at Lucknow, in C.MoAo Nbe 610 

of 1986 in Re S.A« Nb« 13/7?e



V

(3) IS
To

The Hbn'ble liie Chief Justice of India 

and His C0H5)anion Justices of the Hon'ble Suprane 

Court of India®

The huin'ble petition of liie 

above-named petitioners - 

MOSTRBSPECTHJLLY SHSWETH ;

That this is a petition for Special 

--r leave to sppeal under AE‘ticle 136 of the

Constitution of India, against the judgment 

and order dated 27th February| 1987 passed hy 

the High Court of Judicature at Allahabadi 

Bench at Lucknow (hereinafter referred to as 

the High Court), in Writ Petition Ifo. I817 of 

1975, Special Jippeal Ifo. 9 of 1975> Special 

4)peal Nos* 11 to 13 of 197^» Vftrit Petiton Nbs«

1067 of 1975, 1721+ of 1979, 1726 of 1979, 2111 

of 1979, 313V of 1979, 1820 of 1975, of 1980, 

251V of 1980 and ^ 7  of 1981«

2« That the following substantial questions

of la\,r of general public importance, to be decided 

ly this Hon* ble Court, arise in this petition:-

( i) If  once a matter has b ^ n  finally

adjudicated upon and a mandamus issued

V''
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(h)

n

ty a High Court, can the party seeing 

enforcanent of the uncoB^jlied mandamus 

from the same High Gwirt by way of a 

writ petition or proceedings under the 

contefflpt of Courts niictj be asked by 

the High Court to s eek relief by 

instituting proceedings for the 

compliance of the mandamus before a 

Tribunal which has ab-initio no jurisdic­

tion to issue a writ of mandamus^

( ii) Is the enforcement of an order of 

mandamus by way of proceedings under 

the contenpt of Courts, or a Writ 

Petition, a fresh cause of action?

(iii) Can a High Court direct a petitioner 

to seek clarification of an order of 

mandamus passed by it, by instituting 

proceedings before the AdtaUtiistrative 

Tritunal, thus asking the Ti*ibunal to 

review an order of majidaraus passed by

a High court, especially in view of ttie 

fact that the ^aministrative Tribunal 

lacks the Constitutional jurisdiction 

of issuing writs?

• ♦/-
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^  3« That tjie facts oX the case are briefly

set out herein below i

(i) Originally, one of the petitioi^rs

Rii K« Lubey, filed a writ petition 

being W. P« 10^6 of 1970 under 

Article 226 of the Gonsti-feition, before 

tiie High Court, for the relief of 

re-fixation of his pay according to the 

correct rules, calculation of pensionary 

benefits according to the correct rules, 

r" and for payment of arrears of salary

accruing due as a result of re-fixation«. 

These prayers were allowed by a judgment 

and order dated Npvsnber 7» 197^* The 

respondents were directed to refix the 

pay of the petitioner in these three writ 

'Y ' petitions, for the period during which

he held his officiating appointment in the 

stationary post according to the releyaiit 

rules, to ref:U his pay in accordance 

with Rule 2027(2) of the B^llw ^ Sstablish- 

ment Code Volume II| and tiie President* s 

decision, cbiring the period that he held 

officiating appointment in the stationary 

post, to take prompt steps for detemrinatlDn 

of his pensionary benefits during tiie

\

V
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period they officiated in the stationary- 

post and the period he walked on . that post 

in a sulastantive cs^acity according to the 

relevant rules. The respondents were directed 

to initiate prompt steps for ttie payment of 

such arrears of salary to tiie petitioner 

R. Ko Bubey, as may lae found due to him 

consequential to ■̂le fixation or refixation 

of his pay and according to the High ^ourt» s 

order, within a period of three moiiths from 

the date of that order| and a mandamus was 

accordingly issued against the respondents 

together with costso

( ii) iigain^ the above judgment and order of laie 

High Court, the Union of India and H. K> Dubey 

filed special ^peais and these were heard 

and decided hy ihe High Court alongwith 

seven similar writ petitions involving tiie 

same questions of lawy by a judgment and 

order dated March 12, 1979® A31 the seven 

writ petitions- were allowed, aid the five 

special sppeals were partly allowed* The 

order dated Wovooiher 7, 197^ passed ly 

the learned Single Judge of the High Court 

was maintained, and the re^ondents were 

directed to re fix the pay and other allowances

• • o / •
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of the petit jjoners within three months from 

March 12, 1979 > and a fttrther mandamus was 

issued against the respondents in the seven 

writ petitions* to refix i3ie pay of the 

petitioners in accordance with 13ie o'bservations 

of the High Court*

(iii) Since the respondents did not con5)ly with 

the mandamus ordered by the High Court 

within the prescriTaed ttoe, the petitioners 

made Individual and coHectivei r^resentations 

dated February 16, 1980, ^ t  this exercise 

proved fruitless. On 11, 1980, the

petitioners filed an application fbr conteoi)t 

of Court against the r ^ o r ^ n t s , in the High 

Court, being Criminal Miscellaneous case 

Ifoi of 1980, in ^ i c h  it was stated that 

the re%)6ndents had deliberately and inten- 

Y ' tionally flouted the judgment and order dated

MarcVi 12, 1979, passed by the High Court, and 

had disobeyed the mandamuso "Hie petitioners 

prayed that the respondents be punished for 

contempt of courto The High Court directed the 

respondents and the petitioners to subait 

their re^ectlve charges, showir^ the mode 

and account of arrears to be paid to the
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petitioners, t>y the respondents* ^ e  charts 

suhmitteti by the parties revealed an erro­

neous (Uff^eiice so the Court t:y an

order dated May 6, 198^, and ^ t h  the

cons^t of both parties, sppoijated a firm of 

Chartered c Accountants > to suTanit a r^ort 

to the High Courts, #  tallir^ the accounts to 

he J>aid to the petitioners, after considering 

ail the Infonnation supplied by both 

parties©

Civ) The Chartered Accounts^ts submitted their 

r^ort to the High Oourt in October, 1985 

and the High Court dismissed the Petitioners* 

applicatj^n for cont®5)t against the 

respondents, by its judgment and order 

dated June, 16, 198§ holding, inter alia, 

that withiii the Itoited scope of proceedings 

for contespt of Court, m  ftirther action is 

called for, a^d that It was not just to 

feqpose a punishment m^ely for the delays 

with which the re^ondents proceeded to 

determine amounts payable to the petitionerso 

The High Court, however, was pleased to 

observe that the respondents* action is not 

imp R enting the mandate of the High Qourtp

o*/*a
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Court’s order, but tfeat the lareach was 

technicalo Tiie High Oourt ol»erved

that it was father unfortimate that d ^ i t e  

the passage of s^eral yestfs, it had not yet 

l^en possible to determine the exact amount 

Qt pay and consequential beliefi!fcs M e  to 

the petitioners®

(v) On ^$u st  8 , 1986, the petitioners filed 

applications before the High Court for the

3Ji5>lQaraiTtation of the maJidate of High 

Court, as per its judgment and order dated 

March 12, 1979 against the respondents* !Ihe 

High Court dt^issed these ^plications 

by a cGomon judgment ^ d  order da,ted 

Eel^ary 27y 1987, holing that the ^l«aaen* 

tat ion of ^ e  mandate is sued by the High 

Court on March 12, 19791 was a fx̂ esh cause 

Of action, and that t ^  reg^ireid clarifi«» 

cation, and since the 4dministrat!iye tribunal 

^ct came into force, the AdmlnistJpative 

Tribunal w ^  the ccai5)etent fortp and observed 

that the petitioners could fiie tJie

g?)plicsitions before thA, j#iiij!^stip^ti^
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t<> ;• That the Petitioners ha^e not filed any

oth^;P petition before the Hon*ble Court, agaL nst 

the judgment and order dated February 27, 198? 

passed by the High Ctourt in SoA# Nb* 13 of 197^ . 

and other connected writ petitions decided by the 

same judgment and order.

That the petitioners, aggrieved by the 

Judgment and order dated Fobmary 27, 1987> passed 

by the High Court, are filing this petition for 

special leave to ^peal against the said judgment 

and order on the following amongst other -

G R 0 U N D S

lo The High Court, after observing

that the matter was one for the 

execution of an order passed by it, 

and did not call for any interpreta­

tion and application of any rule, 

and that the High Court is conrpetent 

to execute an order passed by it in 

proceedings under Jirticle 226 of the 

Constitution of India, oi:eht to have 

directed the respondents to con5)ly 

with the mandate of the High Court 

instead of dismissing the petitioner’ s 

application®
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IIv The High Court erred in s?)p lying

the decisions in S. P. Saujpath 

^  Kumar Vs. Union of India, A. I.E .

1987 S*C. 386, and in J. B. Chopra 

Vs. Union,of India, A .I.E . 1987 

SoGo 357 j Tiecause tin the present 

case, it did not involve any 

question of the jurisdiction of 

the High Court, tout to direct the 

re^ondents to comply with a mandate 

of the High Court*

\1

I I I . The High Court erred in not

directing the respondents to follow 

the mandsDHUs issued by the High 

Court in this case, instead of 

observing that this was a case of 

ic^roper or insufficient execution 

and not a case of no execution 

at aHo

IV. The High Court erred in holding -ttiat

although ttie matter was an off shoot 

of an earlier proceedirg, it was a 

fresh cause of action arising because 

of mis-interpretation and mis Expli­

cation of rule and thereby
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executing the mandamus issued 137 

the High Court*

V. The High Court erred in holding that

the Explications for the implementa­

tion of the High Court’ s judgment 

and order dated March, 12, 1979, was 

a fresh cause of action, arising 

out of service matters, and 

further erred in olaserving that this 

matter was cognisable by the 

Actoinistrative Tribunal, and that 

the High Court was not con5>etent

to grant -tiie relief prayed for by 

the petitioners.

VI. The High Court erred in holding tiiat

Y
’ these proceedings began in 1986, after

the Jldministrative Tribunal Act 

came into force, as the High Court 

did not ^preciate that the mandamus 

sought to be enforced was passed by 

a judgment and order dated March 12,

1979.

VII» The High Court erred in dismissing

the petitioners’ £®)plicatir)ns for

• •/-
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the implementation of the 

Court* s jjjic^ent . and order 

dated March 12, 1979«

V IH . The High Court erred in its 

observation that the petitioners 

ought ix> file the applications to 

enforce the juc3gment and order 

dated March 12, 1979, t>y the High 

Court, before the Administrative 

TriToanal*

DC.

r

The Administrative Tribunal has no 

jurisdiction to clarify or review 

an order passed by a High Court in 

proceedings under Article 226 of 

the Constitutiono

The Administrative Tribunal would 

have no jurisdiction in this case 

âs the petitioners cannot be deemsd 

to be employees of the Union of 

India for the puiposes of tiie 

Administrative Tribunal Act.

XI« The Administrative Tribunals ilet
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does not give any jurisdiction 

to the High Court to seek a 

clarification of own judgment 

"by the Tritmnal s.et up under this

icto

XII. The Jidininistrative Tritxinal Act 

or the Constitution does rot give 

the Tribunals established by virtue 

of the Act, a higher jurisdiction 

than High Courts*

XIII. The iioplanentation of the judgment 

and order dated March 12? 1979» 

passed by the High Court, was not 

similar to a fresh cawse of 

action, and hence the High Court 

ought to have directed the 

respondents to expeditiously 

determine and pay the amounts due 

to the petitioners*

XIV. The respondents are taking an 

extronely long time in impleraentir^g. 

the mandate issued by the High 

Court vide its judgment and order
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dated March 12, '1979. even though 

adraittedly, the Railway Board took 

a decision on July 2^, 1979, not to 

agitate the matter any further jn 

the Hon* 1316 Court, and to jH5>leaoent 

the order dated March 12, 1979, 

passed by the High Courto

XVo The High Court, in its ±i5)ugned

order, has correctly oteerved that 

the special gg)peals filed by the 

Union of India were dismissed by an 

order of the High Court dated 

March 12, 1979, and that this 

judgment and order has become final, 

and even ttie time granted to -the 

Railway Administration to comply with 

the S8ane has expired, but the petiti­

oners have not received the amounts 

due to them from the respondents, 

even after the filing of an explica­

tion for contesnpt of Court against 

the re^ondents, and a report by the 

Commissioner of Accounts, which was 

wrongly dismissed by the Hi#i Court, 

though v/ith certain observations and 

findings in favour of the petitioners.

O O # •/  —
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•<
^j.e The Judgment and order dated

February 27, 198?, passed by the 

High Court in this case, is not in 

accordance with law or tJie facts 

on record in this case*

P H A Y B R

It  is, therefore, most respectfully 

prayed that this Hon‘ ble Court may graciously 

be pleased to -

a) grant special leave to appeal

„_ainst the judgment and order 

dated Pfebruary 27, 'I987 passed 

by the High Court in C«M*A* Nd*

610 of 1986, in Re: S.A. 13

Y  of 197^, W. P, No. I8I7 of 197^j

C. M. A. No. 1015?(W) of 1986 in 

Wo P. lb. 1820 of 1975 and W. P.

No, 396 of 197?;

b) and pass such other or further orders

as this Hon’ble Court may deem fit anc

proper in the interest of Justice.

41® K)R OH IS iiCT OF KINDNESS mS 
PBTITIONBR AS IN lUTY BOUND SHALL EVER PR.1Y.

FILED BY:

(VINEET KIM^)
13 .7*1987 AWOCATB FDR TEIE PBTITI0NBR3
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IN TB2 S1£̂ B2M3 COURT OF iMDLi.

CIVIL ^P3i!LLATS JUR3SD3GTIOII

SP]3GIIL Lukovs PETITION (CIVIL) M). ________OF 198?

R* Ke IXl'bey and Orso Petitioners

Versus

Union of India and Orso* e e e « o « o «  Respondents

A J L J L L 2 A J L 1 J

I , R* K® IXibey aged 6k years son of 

late Shri Prayag Narain Hut>ey resident of Bom'bay 

Wali G^lij Lai Km^ani Lucsknowj at present in Delhi, 

do heretiy solemnly affina and state as under;

!• I Sd^ tHat I am petitioner Ifc4> 1 in the

above matter and as such I an v/elL conversant with 

the facts and circuinstances of the case aiid I am 

authorised to swear this affidavit®

2o I say that I have read and unc^rstood the

accompanying petition for special leave to sppeal 

and ^plication for one set of court fee and that 

the facts stated therein are true to my knowledge*

3® I say that the annexures annexed alongwith

are the true copies of the respective originals® 

if® I say that the petitioners hayG not filed

any other petition against the jii^ugned judgment

earlier*

% at  the averaents of fsicts stated 

hereinabove are true to my knowledge*

13-7-1987 XJEPOHBIJT
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IN THB SUPKEMB. COURT OF INDIA

CIVIL 4»ppsllate jurisdiction 

C.MiP. m J L ^ M  OF 1987 

in

SPEGL'i LEiiVE PETITION (CIVIL) NO* OF 198?

IN !1HB MATTER OF

R* Ko Dubey & Orso o e o o . o * . . .  Petitioners

Versus

Union of In(3ia and Ors*o ... • * « • * . Respondents

^  gpplication for acce$>ting

one set of Court Fees, and 

ej<empting the Petitioners frm 

from payment of aifferent sets 

The Hbn’ble-. the Chief Justice o]P^india^

ai d His C0115)anion Justices of the Hon'ble Supreme

Court of India®

The humble petition of the 

above-named petitioners - 

MOST RESPECTRJLLY SHEWEOH s

1 . That the petitioners herein are aUl

retired persons and have been agitating their 

case since the year 1970. The petitioners are 

filing the present petition against one common 

Judgment of the High Court and it will be ^rth- 

while to mention here that they haVe got no 

benefit from the Respondents even though the 

writ of mandamus was issued in the year 197^.
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petitioners being retired persons they 

secK inc'jTgence of this Hon‘ble Court to accept 

one set of court fee instead of a separate court 

fee.

2* That it would be in the interest of

justice, equity and good conscience that the 

prayer for acc^ting one set of Court fee is 

granted.

P R A Y  SB.

It is, therefore, most respectfully 

prayed that this Hon'ble Co\irt may graciously be 

pleased to -

exempt the Petitioners from filing 
difi^rent Court fees an̂ d

a) accept one set of court fee;

b) and pass such otiier or fur-Uier orders 

as this Hon’ ble Court may deem fit and 

proper in the interest of justice*

FOR OH IS iCT OF K IN D M S  THE PSTITIO^IBRS 

IN DUTy BOUND SHikLL EVER PRi*Y.

FILED Hfj

(VIKBET KUM^)

13-7-1987 ADVOCATE FOR THE PETITIONERS
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IN THE HIGH COORT OF JUDICATURE AT ALLAHAb /JD 

LUCKKOT BENCH, LUCKNCW

RESERyEP JUDGMENT

1o Writ Petition No o ^36 of 1980

A*N« SrlvDSv-ava vs«: Union of India and others*

2« Special Appeal Noo 9 of 1975«-

3» Special Appeal No« 11 of 1975

Special Appeal No® 12 of 1975«‘

5o Special Appeal No« 13 of 197?«

6 # Writ Petition No* 1067 of 1975*

7o Writ Petition Noo I817 of 197?o

80 Writ Petition Noô  1820 of 1975«:

9* Writ Petition No* 172V pf 1979*

10« Writ Petition No* 1726 of 1979*

11* Writ Petition No* 2111 of 1979ol

12^: Writ Petition No* 313^ of 1979*'

13* Writ Petition No* 9 ^  of 1980*

1 W  Writ Petition No* 25lV of I98O0 

A n d

1 5 ® Writ Petition No* 5Mf7 of 1981*

Lucknow Dated: 27o2o87*

Hon̂ -ble U.C. Srivastava^ J*

Hai.!.ble S .C. Mathur. J*

(Delivered l:or Hcai'ble U.O* Srivastava, J^*

The above mentioned decided writ petitions and 

special appeals have been bunched together as in all 

these cases applications for giving effect to the

contd** **/«•
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mandamus issued lay 'ttjis court have b9OTi prayed for*

The special appeals were decided an 12«3»‘*979 and 

a mandamus was issued relying on the said decision 

by another Division Bench of this Court on 22o8«198if 

in which one of us was a member (S»C* Mathur, J)o 

The complaint of petitioners to all these cases is 

that the mandamus issued in these cases has not been

complied with and the fixation or refixation of
• 1 ■

salary and the amount calculated is not in accord- 

anae with the directions issued by this court inter- 

^  preting certain relevant rules* In these applications

giving rise to these cases certain prayer for issu­

ance of specific mandamus for payment of a parti­

cular amount for which direction against Union of 

India and others has been sought* In the counter 

affidavit filed by the railway administration 

/  details have been given indicating the amount to which

the petitioners are entitled to according to which 

some of them are not entitled to any further amount 

than what has already been paid to them* The amount 

calculated by railway administration is much less 

than the amount claimed by these petitioners* The 

proceedings were initiated by three persons who were 

employees of the railway administration initially 

belonging to the running cadre of the Northern Railway 

but later on they were shifted to the stationary 

cadre* They filed writ petition in the matter 

regarding fixation and payment of emoluments Including

contd* e• o/i



allowances to which they were rightly entitled 

to• These wrltpetltions came up for hearing with 

certain other similar wi^t petitions filed later 

one The writ petitions were partly allowed and 

the opposite parties were directed to refix pay 

of these persons according to relevant rules and 

also to fix pay under Clause (2) pf Rule 2027 

and certain other directions were given# The 

Union of India feeling dls-satlsfied filed special 

appeal against that judgmenta These special 

appeals came up for hearing along with seven other 

writ petitions in which similar questions were 

raised® The special appeals were partly allowed 

by a Division Bonch of this court of which one 

ofi us (TJ«C* Srivastava J O  was a member* The 

writ petitions heard with the special appeals too 

y ' were allowed and the railway administration was

directed to refix the pay of Sardar Husain and 

Ram Kumar Dubey for the period they held their 

. offlcating appointment in the stationary post 

according to the relevant ruleso They were iUrther
«•

directed to refix the salary in accordance with 

para 1 (b) (11) of Railway Board’ s letter dated 

1*7*19^9 after taking into cosnsideratlon that 

running allowance was part of pay during that 

period* In the said judgment following direct- 

ions were given6*i.

CWltdo o *o/-
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(a) Basic pay has to be construed iii accordance 

\d.fch Buie 21-A of the Railway Establishment

/iCte •• • •

(b) fixation of pay in stationary cadre will be 

made according to the Old Indian Hallway 

Establishment Manual which provides that 

where a person in the running post was offi­

ciating for a period exeeedlng 21 days then 

he should be fixed in the running post for 

the purpdsds of fixation of pay;

(cj» Rules of fixation of pay are contained in

paragraph 201? of the Indian Railway Establish­

ment Code*

The special leave petition filed by the Union 

of India was dismissed and the said judgment became 

final* Three months time was granted to the railway 

administration to comply with the same but they 

prayed for further time which was granted* As the 

petitioner were not given any relief, a contempt 

application was moved and a Chartered Accountant
c-

was appointed to calculate the salary of the concer­

ned persons and to submit his report before the 

court* The Chartered Accountant submitted his report* 

The petitioners to the writ petition thereafter moved 

applications before this court in these cases in the 

month of September 1986 for reliefs mentioned above*

contd«o»*/-
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The special leave petitions filed by the Union 

of India against the judgment passed In the 

Special appeals refferred to above ware dig- .

missed, witb the .riiult-that the said judgem^t 

became finalo

When these applications came ftp for 

hearing, a preliminary objection was raised 

on behalf of the railway administration that. 

under the Adtainistrative Tribunals Act, 198^ 

which was subsequently amended in the year I986, • 

the petitioners’ -remedy, if any, lies only 

before the Administrative Tribunal as it is 

fresh cause of action and this court is not 

competent to grant the prayer which has loeen. 

prayed for by the petitioners in these cases®

The special appeals were decided in the year 

1979 and the applications for issuance of man­

damus by these petitioners have been filed in the 

month of September I9860 According to the peti­

tioners their writ petition filed in 198O or one 

filed in 1986 - in substance is for executing 

the orders passed by this court in special appeals 

referred to above# The applications moved subsequen­

tly in the decided special appeals or writ petition - 

are also of the game nature and the same also 

gets support from the counter affidavit filed by

contd«o*p/-
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the Railway Administration along with accounts* 

According to the petitioners it indicates that 

the order passed by this court has not been exe­

cuted correctly and fljialiy and refixation bf 

emoluments and other benefits has not been_dono
at-. »■*

in accordance with the directions issued bv this

court* The case of the Railway Administration is 

that the plea of improper cott̂ Jliance and wrong 

calculation, misinterpretation of said rules is 

involved, as such it will be a new cause of action 

and the matter is covered by Administrative Tribunals 

Act and writ petition in the matter cannot be heard 

and grant of any relief in decided petition by this 

court will be without jurisdictiono The Administ­

rative Tribunal Act, 1985 came into force with 

effect from 1.11.1985 vide Notification No« G.S.R . 

76^E ) dated S8.9.85* It is not in dispute that 

the railway employees are also covered by the 

Administrative Tribunals Act. Section 1^ of the 

Administrative Tribunals Act deals with the powers 

and jurisdiction of the Central Acbainistrative 

Tribunals which reads as under:-

"1 ^ 1 )  Save as otherwise expressly provided 

in this Act} the Central Administrative Tri­

bunal shall exercise, on and from the appoint­

ed day, all the jurisdiction, powers and

contdo.«./-
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authority exercisable inmediately 

before that day by all courts {except 

the Supreme Court) in r^latioji tos-

(a)o o .

(b  ) ..........................

(c) All service matters pertaining to 

service in connection id.th the affairs of 

the Union concerning a pe3?son appointed to 

any service or post referred to in sub-

clause Cii) or sub-clause (iii) of clause

 ̂ (b)» being a person whose seifvices have

been placed by a Stq,te Government or sny 

local or other authority or any corporat­

ion Cor society) or other bodyi at the 

disposal of the Central Govemment for such

,/^  appointment •"
\

Section ^hus embraces within its ambit all service 

matters pertaining to services referred therein* This 

clause is wide enough to embrace within its ambit matt­

ers connected with the benefits pertaining to the 

emoluments vrtiile in service or the pensionary bene­

fits after retirement from service of the arrears 

of salary* The retirement benefits or the arrears 

of salafy which are paid or payable whether the 

person is in service or has retiredo Consequently, 

the benefits regarding salary or wrong calculation

contdv•••/-
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of salary even after retirement is governed by 

this Section* Section 28 of the Administrativo 

Tribunals Act provides as under:-

"28c Exclusion of jurisdiction of courts 

except the Supreme Courts- On and from 

the date from which any jurisdiction, pow­

ers and authority becomes exercisable 

under this Act by a Tribunal in relation 

to recruitment and matters concerning 

recruitment to any service or post or 

service matters concerning members of 

any service or persons appointed to any 

service or post (no court except -i-

(a) the Supreme Court; or

y "  Cb) einy Industrial Tribunal; Labour Court or

other authority constituted under the 

Industrial Disputes Act, 19^7 or dny other 

corresponding law for the time being in 

forcej

shall have), or be entitled to exercise 

any jurisdiction, powers or authority in 

relation to such recruitment or matters 

concerning such recruitment or such service 

matters•"

contdo e e o/—
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SQction 29 of the Admlnlsibrative Tribunals iict 

provides as unders- 

......... ..

(2) Svery suit or other ?>rocoeding peudijjg 

before a couii; or other authority 

immediately before the date with effect 

tcm  whicfe |uris4ictio» i# ^Jonferred m  a 

frJJbunal in relati^ to m f local or other 

authority or corporation i#r g©cie%^ 

being a !^it or proseeding the #amse of 

actio^i whereon it is base!| is smctj that 

it -would have been^ i f  |t tiai arisen after 

the said date, within the J^^sdiction of 

such Tribunal, shall stand transferred on 

that date to such Tribunal••••* & ”

Thus afljer coming into force of the ^dtainistrative
\

Tiribunats Act not only the new case a^e to be 

instituted before it but the pending cases or 

proceedings pending before any court other than 

Supreme Court of India are to be trsaisferred to 

the Tribunal in case cause of action for the s s ^  

is such that it can be entertained by the Adndnistrat- 

ive Tribunals If  it is a simple matter of execution 

of the order passed by the High Court which does not 

call for any interpretation and application of relevant 

rule, in that event the same could he treated to be
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an executdLou application, Inexecutlon application 

No,l of 1986 arising out cf Writ Petition 

No. 2729 o f , 1987 against viaich judgment ^e c ia l  

leave Petition too was dismisseci, this bench has 

taken a view that the High Cnurt is  competent to 

execute an order passed in proceedings under A£tl- 

cle 226 of the Constitution of India, 1?he 

validity of the Administrative Tribunals Act and 

more particularly the powers of H^gh Court under 

Article 226 and 227 of the Constitution of india 

after coming into force of the Administrative 

Tribunals Act were challenged before Hon'ble 

Supreme Court of India, in the leading case onthe 

point viz, S.P« Sampath Kumar Vs. Union of india(A.I>R 

jr" 1987 S ,C , 386) the Constitution Bench helds-

”o • o • As the judicial review of the 

decisions of theTribunal by the Suprane 

Court is  left vrtiolly unaffected and thus 

there is a forum where matters of import­

ance and grave injustice can be brought 

for determination or rectification, exclusion of 

the jurisdictionof the High Court does not totally 

bar judiccial review. I t  is possible to set up 

an alternative institution in- place of the High 

Court for providing judicial review. In  this view, 

barring of the jurisdiction of the High Court 

by the Act cannot be a -walid ground of attach, ̂
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11 II
With reference to the said decision the Hon’ble 

Supreme Court again the ease of J>B» Chopra ?s«

Onion of India. 1987 S.C. 3?7) observed

that the Administrative Tribunals being substi­

tute of High Court, it had necessary jurisdiction, 

power and authority to adjudicate upon all disputes 

relating to service matters including the f»ower 

to deal TfriLth all quearbions pertaining to the consti­

tutional validity or otherwise of such laws as 

offending Arts# 1^ and 16(1) of the Constitution 

of Indiao In these cases mandamus was issued by 

this couH and the plea of the opposite parties is 

that they hgue fUlly complied with it* Whether 

compliance has been done faithfully or not as has 

been pleaded and contended on behalf of opposite 

parties and the rules have been rightly or wrongly 

applied and fixation done at various stages and 

in view of facts of every case, the extent of 

applicability of Rule 2027 of Railway Establishment 

Code, the stages at which running allowance is to 

be computed and its extent, the extent of dearness 

allowance not mentioned as such in the judgment 

of Special ^peal, though at best could be a case of 

improper or insufficient execution and not a case 

of no execution at alio The matter may be offshoot of 

earlier proceedings but it will be a case of fresh 

cause of action arising because of misinterpretation

contd•« •o/-
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and misapplication of rules and thereby incorrectly 

executing the mandamus issued by thisCourto This 

fresh cause of action arising out of service matters 

is cognizable by the Administrative Tribunal and 

this Court is not competent to grant the relief 

which has been prayed for by the petitionerso 

No question of transfer of these proceedings to 

the Administrative Tribunal arises as the present 

proceedings have started In th© year 1986 that is 

after 18 November 1985j as such the applications 

have got to be dismissedo All the applications are 

dismissed vdth the observations that it will be 

open for the petitioners to tafte back all certi« 

fied copies and file the same before the Administ­

rative Tribunal* There will bo no order as to 

costs*

Sd/- V .C . SRI7ASTAVA, O’

Sd/- S.G . MitEHUR, J

27*2*87*

-/ True Copy

Sd/- 

Section Officer
2 o6 *8?

Copying Department,
High CourtI Lucknow Bench, 

L U C K N 0 VJ*

V.
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in '4 hr HON» his: Hiap aU'.a' or ;jui>ia.v.tuw at allamabad

SXTTINO nl LUCKi.DW 

Writ Petition No. 2111 of 1979

??•$» Bf'di k oth«>.'© Fatitionet*o

V®i’SUG

Union Of India &■ others Oi-posite pei'tioB

Amo'.\utK> I«'o«1

Hefidquaitors Offico
So , 1 0  to ia-14-U0/Spl/App©ul Biirodii Hou6«,?'ew IfeXM, 
75-L,-»gui G..11 I D .

-^''•11 t c  l 6 j  i ; t - 2 3 - 2 1 * - I K C / c % / 7 ^ / L « , f ’a l  C c l l / f .

r' ,Cf!l 2Gxh August, 79«

/

'•'iicj. Fi>̂-v-:ion of psiy of rurining staff on their 
trstr.sfe -̂ from run.'dn,^ cacir̂ s to sti^tlonary

. t i o n a  in 
Court

j'Ui/i’-euiw Court o f
India,

1/i. «tt|r yi. ‘.''i A V U<Ji yaUi »5 VU © W*̂ I-J
<jadr ,>-Spl .  and p e t i t i o n s
th'  ̂ tucl<!'.cw ''tiCh o..' rtjlahabad High 
Dt^ciuloo f o r  £Lf- I n  t h e  3uui‘-eni« Ccui

2v cpl, ■-.rr-owi.i i'io.9 to 13 of l9?5 in th-®
-tiliji Oyui't, Lix U .I Ov-̂ yi's '̂ /ii Si,it*
'.fsiii" J«h i?) D-> ';•••• Otho;-J? .ate*

J ,  ..• 0 . 3 9 6 ,  1045,  1055, 1067, tv3u, 1S17
t.'sa iu7,0 of 1975 thi% Higii Ccu. i «t

ulki< w'-s’-td etc* Vrs„ l>«ioa
<!i' .. vidit*

'i'h- --.it r o f t o  the co^rd

toe •d’fc! si on to wh '̂th^sr it is x;o b<? £î .iit.ated fi.rtha*' 

by wAy cl' rtlln - nn a l a  thi> pr ■:•'>? ’Jcurt, Vh®

d ; i . w ^ v  ■ v'Mo r - . » i r  1 : o .  a( L:.. A) 11-79/•."/*•'’t / I

ciai;.,?c irrii,, ?y \ C-i^/ c / r;::̂ yr> dyclfit^ tiut th©

laatt.nr Is not to be f\.x'thoA- :A,'-,lt:itcd in ^'upro-Court

c f  U» ' i  ! in ;LV arju havo o::.r ■̂ cL̂ d thig of::: c- to i'lpifs- 

?•?■»:.t , V: '-v'isicr; <.'■:■• -;.’ -;iv Court  ̂ Luc^viiow, ag
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in H o  dolled ?Si»3d79 itt s<oo|?o0t>

feho pottttonoPO* A cofsy oj? in tho obov© notcS

eao«M3 is ortit horotdth for i«|4oo<^tatioa tocdittteijr 

te tvoiA the conticaipt of tti9 Oourto Thltn offt«o a^f 

also plf>a3« be f\u*ni8ho<l th« f^ll d«t«*llc of the ftbovo, 

qusoo and th© ro^nfetton ailow^ in tex̂ ma of 

went togp̂ th©** with ths interpretation of fuXoO f>ttA 

r«aching repet'cissionj? irjv.iXvM th«jr»in, for onward 

cmbinlssioft to th^ AAilt/Uiy Board© 

fhio is most urgent*

^no;![o« A<t aiovfto For 0»n»ral J-’,anag<»r(i') L,<3oIl,

€k>py of Hail^/sy Board’ e l^sttar ?io« 00 rtfarr«ad tO'&l<>voo 

Sub* A» al-cy-5», 

vour 3. to *2 ain< 14!i;o/ '̂>pl* App-fHil̂ 74
%p 26Li.O/Ckf/?5/l0g2l C»xi

(f)/13'<l-ted 4*7*?V on th» subjf^ct® Th<i 4allv«ay
A^l«lstry have th-'. c sofi r̂ f̂f'ri'P'd to in yowf
1st! ,̂ r rsuut'xi in the lî :̂ •v. cf the juÛ ;̂ '*fnt ir# th»
Luckftovj lirr.ch of .Mla5.5.;.ad lUgH CJcwrt and huve dooid^ 
sgatnat ^peciul retitlcns in tb# Supronie
Court of indl4* .cc.>rclln|^y, the dncioion of tho 
Hon* bio Coui't as oontuin^d in thfi judi:;u’o»>t d^tdd
t2»3»?9 of tb« Luc'<now ist'nch tnay be isrij 1 ill , •
respect 01 th# petitioners* Th« Boaî d̂ would, feow«Vr?ri 
lil;0 to b<» fUr»;icjhp<i wixh tfa-r fuil dd&4«ilL of tee -tbovo' 
«asee «*nd th« in t^w'aa o£ ĵud&sieat
tojRethor with \ ht* intci»̂ ri'8:<*tion of rules ^r;d for
roachlns rŝ porc salons ct iaxrolv@d as «̂ €®tilea€d
ia 5 of your Icittor undoi’ refer.^aoe*

f •
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m  m a w jm m & 03U?it xedia 

acEiuauxc^n)

. 1 , \ . vlUC ”̂ pT 1

&  © tlM ^a^e I o n «  b o U ^ 5 i® f f i3 ir o
, , ,  (l«n ' I ■

Ui&ioA »« Xawiitx 6 Ô awa^c^wr'

e R D g ^

l^ulo !^£!i« OooTd b 9 ^  C&(100«

Rellaaoo h&& boca plafl«d t)y %ho poUtloaoro cm 

Ui4«i ^  1U& AlleJtobad GourO In Uiyloa oX In< îa

ir«. a&i.. Ai:«wRr Jfflfeao Eiocsa 6 Ors, ff<3£ttdc£?<53 ^  Cj>colal 

jS®e. $» 1«75 «»  EUar®ii. 12© ^  G^orooctd

A9<aisii«ia swu» !b©«a oo«Qg»tJcfl b> Vho HoiXiToy Af^kiiniotrotioo 

tu tifefe iŝ Uice tsJiat; ttft q?©8lul ioovo potiitiono uao proforrcsd

•Uii '»yra-«; t̂ 4jurii axsi tttoo Zi»ally l?es^^ t&boroo S w

Uoawsj * njfea cjro ccplOjrooB CaotJosu O^X»cyr hovo

Ŝktat %ititoy gjpo otttliJial ^  tSae oes>o tipoatsnssst oo

^  » b©i»®® Ao&ardtjia. ^  ttocJir ©iicjfecurixyr  ̂ Id SSao Eojrt&OP©

ij4 ta» lave iforoooid 4oolcloa mdercJl by

laxiia tjfiiiix tea® I>d0e30 SisuiX ao t>o%tfCoa

U!.® >iShfsJUiia.«tsrQi&jUffl m  tho <ttao hwctl osKi 'Q>o csiplofooo

^  E&jriftwfcra Railway on ^»o otflkuiro Xa tiho U f^t  of
*

M  itnjlelo© lit Giaa 111 Xadia

'm^ imbo trottt©«art Ho iro<j«liMfl bo o®®ortScd t» tSw 

prU%iojodrc re^ardio«4 ©1 ttoi fcsst thc^ tSkoy- oro oortdssg

ooofl*
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ila Castorn RotlxToy noiooo, it ic ^ p o  lo cono

^qt;UiffWAchi^ JEocKwaro* J? pp oc»or<liji5 o di^croc^ t«»ootooat. 

JUara^d A4<UtU.oBcl ColAetbcor €kaorca cppoGrtca £op  tho 

R&iiway AflBiiniaturatlen it\ isot 4a q pooltilon "feo ooirtoibl

lo  m y  ou«h £5) « ^ q 1 d lctin g u iciU ja G  ôô JUiTX) to ^uotUPy 

^caylag ©f wzstlowaltjr ila tJ?oetooat, S30 piToyoP 

W it  f  0tiUi€U20S*!3 oust Qoe«r4lj»3X4r bo .<so txho
«

aXoi^esald cortumt. 2^ &o Oboroforo GlDOotJcA 

H^oMtieaoro bo oo««rdc4 Cio ĉ cio tjPdateoftt cu thoir

©oiaat îrpcirto arc bolr^g oo«<orflĉ l la taw n&ii*thora Piolivoy in  

s*oscr4 to treating Cibo ruaain̂ S'Qliô ĉucao crostJcd to tbo 

ffunalag st€i2̂  go portJ ©X t^o pojr x5»ca ^ 0 7  aro tarooxjiorrci 

©S' yreojstod iJO o ototsAojiarjr ,jx)o^ duriag ^iD porto<i tshoy 

fci®2ui taio o^fAelQ^eG &a ata^oncopy 1̂ 0% tio t;4>o oooo 

0|T̂ 0siti Q2»d 1a tbo ocsno Dontior oc b / ^ 0  AlIohQbcd

Oourft ptupottimt ^  ta»o oforoooid ^u^onontu tjrits 

)P«'fei%ioaj3 asv ^Ht^eocA of ttocosnUja^iy. Saoro tAll bo C5> 
order ac t» cooto.

« 2

SeTif .................
20, (D.€« OAY)
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Copy of the Railway B o a r d’s letier^No, E(R)/4 9RS,- 

Ist J u l y  1949 to al^l Indian Go ve r n m e n t  Railways.:

0 F F I C I AT IN G PAY TO R U N N I N G  S T A F F .

Reference'; R a i l w a y  Board's t e l eg ra m No. E (R )4 BCPC/1 97, dated 

30th December 1948 and yo ur  replies the re t o.  T he R a i l w a y  Board have 

c o n s i d e r e d  the  q u e s t i o n  of the grant of offi ci at in g pay to Running 

S t a f f  a n d  have dec id e d as-fol lo ws

t(a)

>

For running st af f officiating in highe r granss of p o s t s  - fcr 

per io ds  of 21 days or less

Cleaners w o r k i n g  as fireman, f i r em en  w o r k i n g  as shunters or 

shunters or Drivers, shunters w o r k i n g  as Drivers, Brakemen 

working as Guards and class IV staff a llowanc :-i apcropriate 

to the c ategory in which employed. Snch bsrio; 's of **Q-f f iciating
'S

service will n^ot count for i n c r e m e n t s .  No grade p r o m o ti o n nor 

higher rates of Running Allowance within, a c a t e g o r y  will, how- 

eyers be p e r m i t t e d  f o r  period of 21 days or less - i,e, fireman 

grade C to g r a d e  B, a driver grade C to grade B or grade * A’ 

a guard C to g r a d e  B.

For periods e x c e e d i n g  21 days

The normal r ules w i l l  apply w i t h  the relaxation that p r o m ot io n to 

the lowest g rades of fireman s h u n t e r s  and drivers wi l l be 

m i s s i b l e  in excess of the s an ct i o n e d  cadre; if r e q u i r e d  fo:^ 

dealing with the traffic but grade p r o m o t i o n  in a category will 

be pe rm it te d  only if there are v a c a n c i e s  on t he sanctioed cadre; 

p r o v i d e d  grade to grade pro mo t io n within the same c a t eg or y is 

otherwise a d m i s s i b l e  under the r ul es  afaplicablo to the s t a f f  

concerncdo

C  . Con t d , , .2 , ,
JL *> 'S / ' U-.'V.-y.

‘" 5
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ib) Foi RLffininy 5'tQ-f-F u-tij.i.cipd in atationaryi appointmerrts —
f * - —  . t . ,

For periods of 21 days or less t (i) The pay drawn wxxx't®' the 

basic pay (v"/hather s ub st a n t i v e  or officiating) of the running 

post plus the "average runn in g a l l o w q n c e”, subj:::dt t o  the t o ta l 

e molum en ts  n ot being less than the minimum jox ?r,nrc tha n the max---’ 

i m um of the scale of pay of t he stationary posx,, p r o v i d e d  in t h e  

case of o f f i c i a t i n g  staff, it is c e r t i f i e d  the t\theyvjould have 

continued to o f f i c i a t e  in those p o s t s  but for tHc?:? apoointment 

to the st at i on ar y post. For this p u r p o s e  ''average running allow­

a n c e” w i l l  be fDased on the r u n n i n g  allowance e a r n e d  by the e mp l o­

yee in the w a g e  period or p e r i od s i n q  uesti on  f o r  the days he has 

actug|.ly beeb, or w i l l  be, working in a "running ” 'post,

Where, du ring the w h o l e  of o ne wage period, an e m p l o y e e  has ei- 

th er  been on leave o r. has been employed on e'- tion a ry  duty j.n 

(Continuation of leave, the a v e r a g e  running a l l o wa nc e to be paid, 

iwhile working in stationary post, should be a v e r a g e  f o r  the p e ­

riod Spent on r u n n i n g  duty in t h e w  age period i m m e d i a t e l y  p r e c e ­

ding the one in which he was e m p l o y e d  in staticv-.ry duty,

 ̂ Fp.r p e r i o d s  of over 21 davs» - (ii) The pay shou  ̂  f ixed

under 20 17 - R - I I ^ 50 %  o f ^ ^ ^  in the r u n n i n g  post f a X s o ^ o be

treate(F{as p a ^ f o r  th*e prTrpose~of fixation of pay*in s t a t i o n ­

ary) appo

2, The above decisions have the sanction of the Gover no r- Ge ne r al *

/

\ ’
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S e r i a l  No, 1214 - C i r c u l a r  No, 03O-E/C-\/I (Eiv) ctalcci 10.7*1551 i

$ ub :~ R e f i x a t i o n  of o ff i ci a t i n g  pay under r u l e  2 Q 2 7  (FR3l)E-II.
i

I  ' I* ■

ti c op y  of R a i l w a y  Boa^rd letter No, F(E)50/PA/1 d a t a d  19,5,1961,

to t h e  General Managers, All Indian R a i l w a y s  etc,
lb

Sub Refixat io n of officiating pav under Ruin 2n27i( FR31 )R-II.

!]. - i 
Attention is i n v i t e d  to para l(b)(ii) of Railway Board's letter

N o ,  E(R)49-RS/3, d at e d 1,7,49 as a m e n d e d  v i d e  t h e i r  letter of even

number| dated 2 9 , Q,1949, which p r o v i d e s  that in t h e  c a s e  of Running

S t a f f  bti li se d in s ta ti o na ry  a p p o i n t m e n t s  for perio d s of over 21 days

the p a y  should be f i x e d  under norm al  rules, 50 %  of pay i rj t he runn i ng

piDst also being t r e a t e d  is pay fcr the p r u p o s e s  of fixabion of

p a y  i n * t h o  s ta ti cn sr y  appointrr) :;Mcstion has been r a i s e d  as t o ’

whethei\ after initial fixation of pay in the st at io n a r y  appointment*
I '

the pay of such staff s hould b e  r e f i x e d  under cl?.U3 S (2) of Rula 2027

(FR31)R.-II as s u b s t i t u t e d  by C,5, No , 6-R-II, t r e a t i n g  5 0  ^  of the In-
I f

h a n c e d  p u b s t a n t i v e  pay also as pay in the stationary appointment,

2, The question has been consid er e d and the p r esident isj. p l e a sed 

to d e c i d e  that the pay of such runni n g s t a f f  utilist,r; tn stationary.— ---- --------------  ̂ I
a p p o i n t m e n t  is f i x e d  under t he.normal rules in a c c o r d a n c e  with para 

1 (b) (ii),of Rail wa y  B o a r d ' s  letter No. E(R)49RS/3 datedi ,t ,1 94 9, should 

also b e  r e f i x e d  under clause (2) of R u l e  2027 (FR31)R-II, 50 % of the

e n h a n ^ e ^  su bstantive pay re pr es e n t i n g  the r u n n i n g .al lo w an ce  being t r e a ­

t e d  as pay f or t h e  p r u p o s e  of such refixation, i



A,

-'iFr nr :i-*,TLlVAY RHARD'S LfTTER NO. PC -6 37 R0 P- 1 /4 6 D AT ED  23.1 . 1 964' 
GMA^ESTERN RAILWAY/BOMBAY, C I R C U U T e c  TO 'ALL CONCERH- 

c t GM(P)/MDLS S ER IA L NO. 2414 - LETTER NO. 831- E / i 23-III(Eiv)
10,2,1964. • ■ . ’

Sub N o n - g a z e t t o d  staff- F ixation of pay of ruhn i ng  staf'f 
in s ta ti o n a r y  app oi nt me nt s . ;

«•***#*

R ef er e n c e  your letter No. E - 7 73 / 16  dated 4 . 1 2 . 1 ^ 6 3 ,  It is 

c l a r i f i e d  that pay shou ld  be f ix ed  under m e th o d II indie£:ted in 

p a r a  4 of- your above letter.

** *****■«■

^ O P Y  OF WESTERN R A I L W A Y S  LETTER NO. E - 7 7 3 / 1 6  DATED f , 1 2,1963 

Ja D j R E S S E D  TO THE S E C R E T A R Y  (E) R A I L W A Y  BOARD, NEW D E L H I .

Sub N o n - g a z e t t e d  staff - Fixation of pay of r u n n i n g  staff 
in s t a t i o n a r y  staff.

According to R a il wa y Board's order contained in t heir letter 

No, P C -60/PP/I of 28,3 ,1 961 {now Rule 201 B - B - R - I I ). in the case of 

p r o m c t i o n s  occuring on or after 1,4,1961, The pa.v ' employees c o n ­

c e r n e d  should first be in creased b y  o n e  increment, the lov/er scale 

and t h e y ^  f ixed in the higher scale at the stage n ex t above.

In the case of running staff p o s t e d  to st a ti on ar y appointments, 

the B oa r d v id e  t h e i r  letter No, P C - 6 o / R A - 2/1 of 7.3.1 963 have dec5.- 

dcd t h a t  pay in ■ s t a t i o n e r y  posts sh ould be fixe_d u nder normal rules» 

40 of pay in the running post being t r e a te d as, pay for the purpose 

of f i x a t i o n  of pay in the station-iry posts, to c o m p e n s a t e  for the 

^Icss of running allowa nc e,
1

Since t he B o a r d’s orders of 28*3,1961 are ap pl ic a b l e  in r, npect 

of p r o m o t i o n  to a high er  post upto and inclusive of t h o s e  frnr.i class

II to class I, the b e n e f i t s  of these o r d er s a r e’ also admissible to 

r u n n i n g  staff when p r o m o t e d  to st at i o n a r y  ppstsi. Howev er  a doubt
■[

has arisen whether, in the case of r u n ni ng  staff .promoted to a sta­

t i o n a r y  post ,the pay w i l l  f irst be in cr ea s ed  in t h e  lower scale of 

a running po st  by o n e  increment, will be the basic pay of the 

running post or the basic pay plus 40 % of pay of running post,

iCont d. • ,2,
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W'hich is  tcikcr. into  r3ccaunt fo r  the  p u r p o s e  o f  f i r .a t i o n  o f  pay in the  

s t a t i o n a r y  a p p o in t m e n t s .
It ■ . . li

i' To cite a ca s e of mo torman drawing a basic p a y  jof Rs, 2^0/-

Yf.M, in the grade of Rs, 2 1 0 - 3 OO/ftSwhen promoted as ian Asstt,

E/le c t r i c a l  foreman in the grade o.f Rs. 335-425/AS, t'wo methods 

of f i x a t i o n  of pay w o u l d  be possible in his case as i n d i c a t e d  

b elow

METHOD - I

Pay in grade Rs. 2 1 0 - 3 B Q / A S  Rs. 2 90 /-  p.m,

40 % of pay in lieu of running all ow an ce  Rs, 116/- p.m.

'T

' Tot'al, Rs, 4 06/- p.m.
* I .......... ........

j: , . , ;
. If Rs, 406/- is to be taken as pay, one incrn’risnt envisaged

lin B o a r d ' s  letter of 20*3,61 cannot be given as tn;?! pay ss worked

rout a b ov e exceeds the m a x i m u m  of the lower grade oft Rs. 210-300/AS,.

'Hcnce his pay w i l l  have to be fixed at the stage ne xt  above of Rs,

j406/- p.m, in the h i g h e r  grade of Rs, 3 3 5- 42 5/ AS  i.e. Rs. 410/- p.m,
il , 
t

' METH OD  - II

Jpay in grade Rs. 2 1 0 - 3 8 0 / A 5  R s , 2 9 0/ -

'^Basic pay in the lower grade is incr3as:?d Rs. '15/-

I by one increaTient in t e r m s  of Board's letter _

jof 28,3.1961. T o t a l  Rs, 3 05/-
_  .  -f

f ’ . 1
:i The above 40 % of pay  of the r u nn i ng  post to c om pe n s a t e  the ^  ^ / t

* loss of m i le ag e a l l o w a n c e  is added i.e. Rs, 305/- p l u s  Rs. 116/- '
f ■■ 1 ' *
' (40 % of Rs. 290/- the basic pay in the running post) - JRs. 421/-

J  :i

1. Pay a dm is si bl e in grade Rs. 3 3 5 - 4 2 5 / A S  is R s. '425/» p.m. being the 

1: n e x t  s tage above Rs, 421/-,

! From the above it wi ll  be seen t h a t - b y  first rnBthod, the
I I
e m p l o y e e  does not get the benefit of Board's letter of 28,3,1 961 ^

i 'i
I a f t e r  a pa rt ic ul ar  stage in the scale in running piost. The second

;l m e t h o d  indicated a b ov e would be in keeping with the spirit and

I object of the Board's■orders of 2Be3,1961 as in this method* the

‘I C o n t d , , .3, , •
,1 ('I

'I' !
r ' ■
il' . . ■ !i
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staff w i l l  get the i n t e n d e d  benefit of an increment in t h e  lower 

s c al e on promotion, t i l l , t h e y  reach m a x i m u m  of t he scale in the 

r unning p o s t . The B o a r d’s early d e c i s i o n  in the m a t t e r  m a y  please 

be o b t a i n e d  and c o m m u n i c a t e d  to this office,-

This issues with the c oncurrence of t he F i n a nc ia l  Advisor 

and Chief Accounts Officer of this R a i lw ay ,

A



G O V E R N M E N T  OF INDIA 

MINISTRY OF R A I L W A Y S  

(RAILWAY b o a r d )

^ o .  PC-III/75/RA/1 Dated New D elhi 22.3 .1 976,

fThe General Managers,

All Indian Railways, CLW, DLW, ICP etc.

Sub Revi si on  of Rules r e g a r d i n g  treatment o f ' R u n n i n g  A ll o wance

!, as pay for certain p r u p o s e s  consequent upon the introdu-

' ction of r e v i s e d  pay scale under RS{RF] Ru le s  1973,

; Ref Rly, M i n i s t r y ' s  letter No oPCIII/73/R A J U R t e 1 * l 9 7 6

on the subject,
******-^ ■« ,

! The question of r evision of r ul es  regarding t r e a t m e n t  of Running

A l l p w a n c e  as pay for cer ta in  pru po se s c o n s e q u e n t  up o n 1;he in tr od u c t i o n  
!l • ■ 

of r e v i s e d  Pay sc ales u nder R a il wa y Serv ic es  (Revised pay) Ru le s 1 973,

has j,been under c o n s i d e r a t i o n  of t h i s  Ministry, It h a s  n^^w been d e c i d e d

t h a t  t h e  existing r u l e s  in this r e s p e c t  m a y  be m o d i f i e d  as f o l l o w s  in

the c a s e  of Running staff drawing pay in revised p ay s ca le s :

/ fay ■for the p u r p o s e  of p a s s e s  a n d  PTO's shall be pay plus 4 0  % 

o f  pay, I ■

ii) Pay for the p u r p o s e  of leave s a la ry , m e d i c a l  attendafice and 

■^reatment, e d uc a t i o n a l  a s s i s t a n c e  a n d  r et ir e me nt  benefits 

S^a ll  be p a y  p l u s  actual amount of runni ng  a l l o w a n c e  'drawn 

subject to a m a x i m u m  of 45 %  of pay.

' C Q n td ,, . .2 ,^
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iiil Pgy for the purposB of fixation of pay in stationaicy posts, 

eompensstory { City ) Allowance, HRA and rent for Railway 

Quakers shall h® pay plus 30 % of pay* j

Thcs^ orde?;s take effoct from 1 .4 ,1976 ,

3s tlie payments already allowed an provisinr. basis i#  terms

para 2 of fiailway Minstry’ s letter No, i^C-III/73/SA dgted 

^’1*1,1974 for the period from tttt<>73 to 31 ,3 ,7 6  shall be 

treated as f in al .

above hss the sanction of th<? President,

Sd/*» 6oB> ,

Dy« Director, Pay Coirois^iofii 

Bailway Board, i

Is

w
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IN TH E CENT vAL ADM INIST:-? AT IVE TRIBUNAL, ALLAHABAD

SITTING AT LUCKWOy

O.A. NO. 150 OF 1988 (L)
 ̂ * 

R.K.Dubey and others, ••• Applicants

versus

Union of India ' Respondent*

I N D E X

S.No. Particulars ' Page No.

1. Counter reply 1 to

'  ̂ 2. ANNEXURE - R-1

Photo St at copy of iSudgment dated 1>7 ^  4  2>

24.11.85 Qf the Hcn'ble High Court

Qf Madhya Pradesh (Oabalpur Bench)

in liisc .Pet ition No. 45 of 1982

{S.K.TeiJsri & others v/s Uni®n of

India and others).

^  3. ANNEXURE - R-2 .

^  Phots stat copy of Railuay B o a r d’s

^ ^ 1  letter dated 30.13.1^)87.

^ • ANNEXURE - R-3

Photo stat copy of Judgment elated S %

16.5.1986 of Hon'ble High Court 

(Lucknoij Bench) Luckno'i in Contempt 

case No.460 of 1980 {'Jasi Haidsr &

Others \//s Sri M.Menzes & others.

I



I n  t h e  C e n t r a l  A d m i n i s t r a t i v e  T r i b u n a } , ,  A l l a h a b a d  

S i t t i n g  a t  L u c k n o w

R e g i s t r a t i o n  N o *  1 5 0  o f  1 9 8 8  ( L )

R , K , D u b e y  &  o t h e e s  , , ,  A p p l i c a n t ; ^

V e r s u s

U n i o n  o f  I n d i a  « • «  R e s p o n d e n t ,

C o u n t e r  r e p l y  o n  b e h a l f " ^ o f  t h e  

r e s p o n d e n t «

C o u n t e r  r e p l y ,  o n  b e h a l f  o f  t h e  r e s p o n d e n t ,  

i s  f i l e d  i n  t h r e e  p a r t s  a s  d e t a i l e d  b e l o w  J -

P A R T  *  A *  T h i s  p a r t  c o n t a i n s  t h e  b r i e f

h i s t o r y  o f  l i t i g a t i o n  r e l e v a n t  t o  

t h e  a d j u d i c a t i o n  o f  t h e  a p p l i c a t i o n  ,

I I , P A R T  * B *  T h i s  p a r l p e a l s  v i t h t h e  p r e l i m i n a r y

o b j e c t i o n s  o n  t h e  m a i n t a i n a b i l i t y  

o f  a p p l i c a t i o n  f i l e d  b y  t h e  

a p p l i c a n t s ,

^  I I I « P A R T  * C *  T h i s  p a r t  d e a l s  w i t h  p a r a w i s e

c o u n t e r  r e p l y  t o  t h e  a p p l i c a t i o n .
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I .  F A K T  * A *

T^RTEP HISTORY OF LIT IG A TIO N

1 ,  T h a t  t h e  b r i e f  h i s t o r y  o f  l i t i g a t i o n

r e g a r d i n g  f i x a t i o n / r e f i x a t i o n  o f  p a y  o f  s t a f f  

t r a m s f e r r e d  f r o m  r u n n i n g  ^ o  s t a t i o n c t a r y  p o s t s  

r e l e v a n t  f o r  t h e  a d j u d i c a t i o n  o f  t h e  p r e s e n t  c a s e  

i s  g i v e n  a s  u n d e r

i )  I n i t i a l l y ,  t h r e e  W r i t  p e t i t i o n s

b e a r i n g  K o s , 4 4 3  o f  1 9 7 0 ,  1 0 4 6  o f  1 9 7 0  

a n d  626 o f  1971 w e r e  f i l e d  r e s p e c t i v e l y  

b y  S r i  B ^ a g w a t i  P r a s a d  P a n d e y ,  S r i  R . K ,  

D u b e y  ( A p p l i c a n t  n o , l  o f  t h e  p r e s e n t  

a p p l i c a t i o n )  a n d  S r i  S a r d a r  H u s a i n  

( s u b s e q u e n t l y  o n  h i s  d e a t h ,  s u b s t i t u t e d  

b y  S m t . A f s a r  J e h a n  B e g u m  a n d  o t h e r s  a s  

h i s  h e i r s  a n d  l e g a l  r e p r e s e n t a t i v e s  )  

i n  t h e  H o n ' b l e  H i g h  C o u r t  o f  J u d i c a t u r e ,  

A l l a h a b a d  ( L u c k n o w  B e n c h )  L u c k n o w  

r e g a r d i n g  f i x a t i o n  o f  t h e i r  p a y  a t  t h e  

t i m e  o f  t h e i r  t r a n s f e r  f r o m  r u n n i n g  t o  

s t a t i o n e r y  p o s t s .

-2-

i i )  T h e  H o n f b l e  S i n g l e  J u d g e  (  H o n * b l e  -

y  M r . J u s t i c e  O . P . T r i v e d i  )  o f  t h e  H o n ' b l e

H i g h  C o u r t  o f  J u d i c a t u r e ,  A l l a h a b a d ,  

L u c k n o w  B e n c h ,  b y  a  c o m m o n  j u d g m e n t  a n d

A
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o r d e r s  d a t e d  7 » 1 1 « 1 9 7 4 ,  d e c i d e d  t h e  

a f o r e s a i d  t h r e e  w r i t  p e t i t i o n s  w i t h  t h e  

f o l l o w i n g  o b s e r v a t i o n s  :  —

" T h i s  c l a i m  o f  t h e  p e t i t i o n e r s  m u s t  b e  

u p h e l d  i n  v i e w  o f  m y  f i n d i n g  t h a t  t h e  

o f f i c i a t i n g  p a y  o f  S a r d a r  H u s a i n ,

B h a g w a t i  P r a s a d  P g m d e y  a n d  R a m  K u m a r  

3 > u b e y  i n  I b h e  o f f i c i a t i n g  a p p o i n t m e n t  

t o  t h e  , s t a , t i o n ® - r y  p o s t ,  w a s  n o t  f i x e d

did not ^  

a p p l y  a n d  a l s o  o n  t h e  f i n d i n g  t h a t  

t h e i r  o f f i c i a t i n g  p a y  i n  t h e  s t a t i o n e r y  

p o s t  w a s  n o t  r e f i x e d  i n  a c c o r d a n c e  

w i t h  r u l e  2 0 2 7 { 2 ) R I X  a n d  t h e  P r e s i d e n t ’ s  

d e c i s i o n , .  C o n s e q u e n t  t o  t h e  r e f i x a t i o n  

o f  t h e i r  p a y  f o r  t h e  p e r i o d  o f  

o f f i c i a t i n g  a p p o i n t m e n t  i n  t h e  s t a t i o n e r y  

p o s t  a n d  f o r  t h e  p e r i o d  d u r i n g  w h i c h

S a r d a r  H u s a i n ,  B h a g w a t i  P r a s a d  P a n d e y

a n d  R a m  K u m a r  D u b e y  w e r e  h o l d i n g  t h e  

s t a t i o n e r y  p o s t s  s u b s t a n t i v e l y o n  c o n f i x > -  

m a t i o n ,  t h e  h e i r s  o f  S a r d a r  H u s a i n  

d e c e a s e d ,  w h o  h a v e  b e e n  s u b s t i t u t e d  

i n  h i s  p l a c e ,  B h a g w a t i  P r a s a d  p a n d e y  

a n d  R a m  K u m a r  D u b e y  a r e  e n t i t l e d  

f u r t h e r  t o  s u c h  a r r e a r s  o f  p a y ,  i f f a n y ,  

a s  m a y  b e  f o u n d  d u e  t o  t h e m  o n  t h e  

r e f i x a t i o n  o f  t h e  o f f i c i a t i n g  p a y  o f  

r  S a r d a r  H u s a i n ,  B h a g w a t i  P r a s a d  P a n d e y

I  a n d  R a m  K u m a r  D u b e y  a c c o r d i n g  t o  t h e

y [  r e l e v a n t  r u l e s  f o i *  t h e  p e r i o d  t h e y  w e r e

o f f i c i a t i n g  i n  t h e  s t a t i o n f t r y  p o s t * ^

T h e  p e n s i o n  a n d  g r a t u i t y  o f  S a r d a r  H u s a i n  

a n d  B h a g w a t i  P r a s a d  p a j i d e y  m u s t  a l s o  b e  

c a l c u l a t e d  f o r  t h e  o f f i c i a t i n g  p e r i o d  

a n d  f o f -  t h e  p e r i o d  s u b s e q u e n t  t o  t h e i r  

c o n f i r m a t i o n  i n  t h e  s t a t i o n e r y  p o s t  

a c c o i f t d i n g  t o  t h e  r e l e v a n t  r u l e s  a n d  t h e  

P r e s i d e n t ' s  d e c i s i o n .  I t  i s  w e l l  

s e t t l e d  t h a t  a  c l a i m  a r r e a r s  o f

S a l a r y  o f  a  p u b l i c  s e r v a n t  i s  g o v e r n e d  

b y  A r t i c l e  1 0 2  o f  t h e  I n d i a n  L i m i t a t i o n  

A c t  ( s e e  J a i  C h a n d  S a w h n e y  V . U n i o n  o f  

I n d i a  -  1 9 7 D  S u p r e m e  C o u r t  J o u r n a l  2 8 8  

a n d  S r i  M a d h a v  L a x m a n  V a i k u n t h e  V « ,

S t a t e  o f  M y s o r e  A I R  1 9 6 2  S u p r e m e  

C o u r t  S )  .

-J
l i m i t a t i o n  s u c h  c l a i m s

p r o v i d e d  T i n d e r  A r t i c l e  1 0 2  i s  t h r e e  

y e a r s .  T h e  c l a i m  f o r  a r r e a r s  o f  s a l a r y

-- -4

.1 iito*



-V
- 4 -

a . c c T u i n p  d u e  t o  t h e s e  - p e t i t i o n e r s  o n  

a  r e c a l c u l a t i o n  o f  t h e  s a m e  i n  t h o  

l i g h t  o f  o b s e r v a t i o n s  o f  t h i s  c o u r t  

w o u l d  o r d i n a r i l y  b e  b a r r e d  b v  t h e  l a w  

o f  l i m i t a t i o n  e x c e p t  f o r  t h e  - p e r i o d  

M — ygar.?..Jiaxt.- hff.Lo.T .̂ fiJU-ag- flf. 
e a c h  o f  t h e s e  w r i t  p e t i t i o n s

( u n d e r l i n i n g  f o r  e m p h a s i s )

T h e  a p p l i c a n t  N o , l  h a s  d e l i b e r a t e l y -  

a v o i d e d  t o  m e n t i o n  a b o u t  t h i s  f a c t  t o  

m i s l e a d  t h e  H o n ^ b l e  T r i b u n a l ,

i i i )  A g g r i e v e d  b y  t h i s  a f o r e s a i d  d e c i s i o n ,

t h e  R a i l w a y  A d m i n i s t r a t i o n  f i l e d  t h r e e  

s p e c i a l  a p p e a l s  b e f o r e  t h e  H o n * b l e  H i g h  

C o u r t  o f  J u d i c a t u r e ,  A l l a h a b a d  ( L u c k n o w  

B e n c h )  L u c k n o w  v i z t  ( l )  S p e c i a l  A p p e a l  

N ^ o * , 9  o f  1 9 7 5  -  U n i o n  o f  I n d i a  V / s  

S m t . A f s a r  J e h a n  B e g u m &  o t h e r s , ( 2) S p e c i a l  

A p p e a l  N o  * 1 0  o f  1 9 7 5  -  T T n i o n  o f  J n d i a  

v / s  B . P . P a n d e y  a n d  ( 3 )  S p e c i a l  A p p e a l  

N o , 1 1  o f  1975 -  U n i o n  o f  I n d i a  v / s  

R . K . D u b e y  -  t h e  a p p l i c a n t  N o »  1  o f  t h e  

p r e s e n t  a p p l i c a t i o n *  S / S h r i  B . P ,  P a n d e y  

a n d  R . K . D u b e y  ( a p p l i c a n t  n o . l  o f  t h e  

p r e s e n t  a p p l i c a t i o n ) ,  o n  b e i n g  a g g r i e v e d  

b y  s o m e  o f  t h e  o b s e r v a t i o n s  o f  t h e  K o n ’ b l e  

S i n g l e  J u d g e ,  a l s o  f i l e d  S p e c i a l  A p p e a l s ,  

i n d i c a t e d  b e l o w ,  b e f o r S  t h e  H o n * ^ b l e  

H i g h  C o u r t  o f  J u d i c a t u r e  a t  A l l a h a b a d

------------5
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( L u c k n o w  B e n c h )  L u c k n o w

1 , S p e c i a l  A p p e a l  -  B . P . P a n d e y  v / s  

N o , 1 2  o f  1 9 7 5  U n i o n  o f *  I n d i a *

2 » S p e c i a l  A p p e a l  —  R . K . D u b e y

N o * l 3  o f  1 9 7 5  ( a p p l i c a n t  N o , l

o f  t h e  p r e s e n t  

a p p l i c a t i o n ) '  v / s  

U n i o n  o f  I n d i a ,

H o w e v e r ,  t h e  o b s e r v a t i o n s  m a d e  b y  t h e  

H o n ^ b l e  S i n g l e  J u d g i ?  i n  h i s  j u d g m e n t  

d a t e d  7 * 1 1 * 1 9 5 ' 4  o n  t h e  a p p l i c a b i l i t y  

o f  L a w  o f  L i m i t a t i o n  f o r  p a y m e n t  o f  

a r r e a r s  t o  t h e  p e t i t i c a i e r s  w e r e  n o t  

c h a l l e n g e d  b y  t h e m  i n  t h e i r  a f o r e s a i d  

S p e c i a l  A p p e a l s *

i v )  T h e r e a f t e r  a p p l i c a n t  N o s *2 &  3  

f i l e d  ¥ r i t  P e t i t i o n  N o s * 1 8 2 0  o f  1 9 7 5  

a n d  1817  o f  1 9 7 5  r e s p e c t i v e l y  i n  t h e  

H o n * b l e  H i g h  C o u r t  o f  J u d i c a t u r e ,

A l l a h a b a d ,  ( L u c k n o w  B e n c h ) , L u c k n o w

o n  t h e  s a m e  m a t t e r *

v )  A  D i v i s i o n  B e n c h  o f  t h e  H o n * b l ©

H i g h  C o u r t  c o n s i s t i n g  o f  H o n * ^ b l e  

M r . J u s t i c e  T T . C . S r i v a s t a v a  a n d  H S n ' b l e  

M r , J u s t i c e  K . N ,  G o e l ^ b y  a  c o m m o n  j u d g m e n t  

a n d  o r d e r  d a t e d  1 2 . 3 * 7 9  ( A U B T E K U R E  N o , i y t o  

t h e  a p p l i c a t i o n ) ,  d e c i d e d  t h e  a f o r e —  

m e n t i o o e d  f i v e  s p e c i a l  a p p e a l s  a l o n g w i t h

---6
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T  o t h e r  w r i t  p e t i t i o n s  ( i n c l u d i n g  t h e  

w r i t  p e t i t i o n s  f i l e d  b y  a p p l i c a n t s  N o ,2  

a n d  3 )  t h e n  p e n d i n g  i n  t h e  H o n ^ b l e  

H i g h  C o u r t  o f  J u d i c a t u r e  o n  t h e  s a m e  

m a t t e r .  T h e  o r d e r s  p a s s e d  b y  t h e  

D i v i s i o n  B e n c h  o n  t h e  s a i d  s p e c i a l  

a p p e a l s  a n d  w r i t  p e t i t i o n s  a r e  

r e p r o d u c e d  b e l o w

”  A l l  t h e  a b o v e  f i v e  s p e c i a l  a p p e a l s  

a r e  t h u s  p a r t l y  a l l o w e d «. T h e  R a i l w a y  

A d m i n i s t r a t i o n  i «  d i r e c t e d  t o  r e f i x  t h e  

p a y  o f  S a r d a r  H u s a i n  d e c e a s e d *  B h a g w a t i  

P r a s a d  P a n d e y  a n d  R a t n  K u m a r  D u b e y  f o r  

t h e  p e r i o d  d u r i n g  w h i c h  t h e y  h e l d  t h e i r  

o f f i c i a t i n g  a p p o i n t m e n t  i n  t h e  s t a i o n e r y  

p o s t s  a c c o r d i n g  t o  t h e  r e l e v a n t  r u l e s ^ t  

t o  r e f i x  t h e  p a y  o f  S a r d a r , B h a g w a t i  

P r a s a d  P a n d e y  a n d  R a m  K u m a r  D u b e y  i n  

a c c o r d a n c e  w i t h  r u l e  2017,2018  a n d  2027  
r e a d  w i t h  t h e  r e l e v a n t  c i r c u l a r s  a n d  

P r e s i d e n t * s  d e c i s i o n s  r e s p e c t i v e l y  

a p p l i c a b l e  t o  t k e m ,  a s  h a s  b e e n  i n d i c a ­

t e d  b y  u s  e a r l i e r  a f t e r  t a k i n g  i n t o  

c o n s i d e r a t i o n  t h a t  r u n n i n g  a l l o w a n c e  i s  

p a r t  o f  p a y ,  d u r i n g  t h e  p e r i o d  t h e y  h e l d  

o f f i c i a t i n g  a p p o i n t m e n t  i n  t h e  s t a t i o n e r y  

p o s t s  a n d  t o  t a k e  p r o m p t  s t e p s  f o r  

^  d e t e r m i n a t i o n  o f  t h e i r  p e n s i o n a r y

b e n e f i t s  d u r i n g  t h e  p e r i o d  t h e y  o f f i c i a ­

t e d  i n  t h e  s t a t i o n e r y  p o s t  a n d  t h e  p e r i o d  

t h e y  w o r k e d  o n  t h a t  p o s t  i n a  s i i b s t a n t i v e  

c a p a c i t y  a c c o r d i n g  t o  t h a  r e l e v a n t  r u l e s *  

T h e  o r d e r  p a s s e d  b y  t h e  l e a r n e d  s i n g l e  

. j u d g e  i n  o t h e r  r e s p e c t s  i s  b e i n g  m a i n t a i n e d .  

T h e  r e f i x a t i o n  s h a l l  b e  m a d e  w i t h i n  t h r e e  

m o n t h s  f r o m  t o d a y »  N o  o r d e r  a s  t o  c o s t s «

S o  f a r  a s  o t h e r  w r i t  p e t i t i o n s  a r e  c o n ­

c e r n e d ,  t h e y  a r e  h e r e b y a l l o w e d .  L e t  a  

m a n d a o B U S  t o  t h e  o p p o s i t e  p a r t i e s  t o  r e f i x  

t h e  p a y  o f  p e t i t i o n e r ' ^ ,  i n  a c c o r d a n c e  

w i t h  o u r  o b s e r v a t i o n s  a b o v e ,  b e  i s s u e d ^

N o  o r d e r  a s  t o  c o s t s ,  "

^  N o t e :  U n d e r l i n i n g  h a s  b e e n  d o n e  t o  g i v e

e m p h a s i s .

-V
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v i )  O n  d e l a y  i n  t h e  i m p l e m e n t a t i o n  o f *

j u d g m e n t  d a t e d  1 2 » 3 , 1 9 7 9  ( d i r e c t l y  

a t t r i b u t a b l e  oo- t h e  p a r t  o f  t h e  

p e t i t i o n e r s  b e c a u s e  o f  n o  b e t t e r  p a r t i ­

c u l a r s  r e q u i r e d  f o r  f i x a t i o n  a n d  r e f i x a ­

t i o n  o f  t h e i r  p a y  b e i n g  a v a i l a b l e  i n  

t h e i r  w r i t  p e t i t i o n s  a n d  a l s o  d u e  t o  

c e r t a i n  a d m i n i s t r a t i v e  r e a s o n s ) ,  t h e  

a p p l i c a n t s  a n d  s o m e  o t h e r s  f i l e d  

C o n t e m p t  C a s e  N o , 4 6 0 '  o f  1 9 8 0 '  i n  t h e  

H o n ’ b l e  H i g h  C o u r t  o f  J u d i c a t u r e ,

A l l a h a b a d  ( L u c k n o w  B e n c h )  L u c k n o w  

a g a i n s t  s o m e  o f  t h e  o f f i c e r s  o f  t h e  

R a i l w a y  A d m i n i s t r a t i o n ,  I n  t h e  s a i d  

C o n t e m p t  c a s e ,  M / s  B h a r g a v a  &  C o m p a n y ,  

L u c k n o w  ( C h a r t e r e d  A c c o u n t a n t s X  w e r e  

a p p o i n t e d  a s  C o m m i s s i o n e r s  o f  A c c o t m t s  

b y  t h e  H o n ’ b l e  H i g h  C o u r t ,  A l l a h a b a d  

a n d  t h e  c a s e s  o f  t h e  a p p l i c a n t s  a n d  

s o m e  o t h e r s  w o r e  r e f e r r e d  t o  t h e m  f o T  

d e t e r m i n i n g t h g ©  a m o u n t  o f  a r r e a r ,  i f  

a n y ,  p a y a b l e  t o  t h e m  a f t e r  f i x a t i o n /  

r e f i x a t i o n  o f  t h e i r  p a y  i n  t e r m s  o f  

t h e  j u d g m e n t  a n d  o t h e r s  d a t e d  I 2 # 3 e 7 9  

( A n n e x u r e  N o , l )  r e a d  w i t h  t h e  j u d g m e n t  a n d  

o r d e r s  d a t e d  7 * 1 1 . 1 9 7 4  o f  t h e  H q n * b l e  

■J S i n g l e  J u d g e  m e n t i c w i e d  i n  s u b  p a r a  ( i i )

a b o v e ,

v i i )  T h a t  t h e  a f o r e s a i d  C o m m i s s i o n e r ' s

o f  A c c o u n t s ,  i n  a n  a r b i t r a r y  m a n n e r  a n d
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a g a i n s t  t h e  s p r i t  o f  t h e  H o n ' b l c  C o u r t s  

j u d g m e n t s  a n d  o r d e r s ,  s u b m i t t e d  t h e i r  

r e p o r t s  b e f o r e  t h e  H o n * b l e  H i g h  C o u r t  

e n t i t l i n g  t h e  a p p l i c a n t s  t o  g e t  t h e  

a r r e a r s  o f  p a y  a l l e g e d l y  d u e  t o  t h e m  

t o  t h e  t u n e  o f  m a p e e s  a s  i n d i c a t e d  a g a i n s t  

e a c h  a p p l i c a n t s  b e l o w  t —

a )  A p p l i c a n t  N o * l  « «  R s , 4 , 1 2 , 669/ —

b )  A p p l i c a n t  N o , 2  R s o 3 ,  7 5 ,  H 2 / ^ -

c )  A p p l i c a n t  N o , . 3  « « •  R s ,  8 0 , t 9 2 / » *

— ^  v i i i )  A g a i n s t  t h e  r e p o r t s  o f  a n d  f i x a t i o n s

d o n e  b y  t h e  C o m m i s s i o n e r s  o f  A c c o u n t s ,  t h e  

R a i l w a y  A d m i n i s t r a t i o n  f i l e d  o b j e c t i o n s  

i n  t h e  ^ a p e  o f  a f f i d a v i t s  a n n e x i n g  

t h e r e w i t h  t h e  f i x a t i m / r e f i x a t i o a s  c h a r t s  

o f  t h e  a p p l i c a n t s  a l r e a d y  d o n e  b y  i t  i n  

p u r s u a n c e  o f  t h e  j u d g m e n t s  a n d  o r d e r s  

d a t e d  1 2 . 3 * 1 9 7 9  ( A n n e x u r e  N o * l  t o  t h e  

a p p l i c a t i o n )  r e a d  w i t h  t h e  j u d g m e n t  a n d  

o r d e r s  d a t e d  7 . 1 1 # 7 4  o f  t h e  H o n * b l e  

S i n g l e  J u d g e  o f  t h e  H o n ® b l e  H i g h  C o u r t ,

I n  s u p p o r t  o f  t h e  c o r r e c t n o s s  o f  

t h e  f i x a t i o n s  d o n e ,  t h e  R a i l w a y  A d m i n i s ­

t r a t i o n  a l s o  f i l e d  a  c o i > y  o f  j u d g m e n t  

d a t e d  2 4 * 1 1 * 1 9 8 5  o f  t h e  H o n * b l e  H i g h  C o u r t  

M a d h y a  P r a d e s h  a n d  R a i l w a y  B o a r d * s  l e t t e r  

d a t e d  30,11,1982^ T r u e  c o p i e s  o f  f i x a t i o n



A n n e x u r e s  R — 1  &  R — 2

c h a r t s  I n  r e s p e c t  o f  A p p l i c a n ’C s s  N o f t l ,  2  

a n d  3 a r e  n o t  b e i n g s  f i l e d  a s  t h e  r e l e v a n t  

o f f i c i a l  f i l e  h a s  b e e n  s t o l e n .  H o w e v e r ,

- 9 «

t h e  r e s p o n d e n t  h a s  a p p r o a c h e d  t h e  H o n ’ b l e  

H i g h  C o u r t  f o r  o b t a i n i n g  t h e  c o p i e s  o f  

t h e  s a m e  a n d  t h e y  w i l l  b e  p r o d u c e d  b e f o r e  

t h e  H o n * ‘b l e  T r i b u n a l  o n  r e c e i p t .  T h e  

j u d g - m e n t  d a t e d  2 4 * 1 1  » 1 9 8 5  o f  t h e  H o n * b l e  

H i g h  C o u r t  o f  M a d h y a  P r a d e s h  a n d  R a i l w a y  

B o a r d *  s  l e t t e r  d a t S d  3 0 #11 * 1 9 8 ^ 2  a r e  b e i n g  

f i l e d  h e r e w i t h  a s  A n n e x u r e  N o s ^ R - l  &  R — 2  

r e s p e c t i v e l y  t o  t h i s  c o u n t e r  r e p l y .

i x )

A

■J

C r i t i c i s i n g  % h e  a f o i e s a i d  c h a r t s  

o f  f i x a t i o n / r e f i x a t i o n  d o n e  b y  t h e  

R a i l w a y  A d m i n i s t r a t i o n ,  t h e  a p p l i c a n t s  

f i l e d  r e j o i n d e r s  a f f i d a v i t s  t o  t h e  

c C R i n t e r  a f f i d a v i t s / o b j e c t  i o n  f i l e d  

a g a i n s t  t h e  r e p o r t s  o f  t h e  C o m m i s s i o n e i r  

o f  A c c o u n t s ,  T h u s  b y  t h e  c o n d u c t  o f  t h e  

a p p l i c a n t s  t h e m s e l v e s ,  i t  i s  i n d i c a t i v e  

o f  t h e  f a c t  t h a t  t h e  c o n c e r n e d  o f f i c e r s  

h a d  a l r e a d y  c c » n p l i e d  w i t h  a n d  i x n p l e m e n t e d  

t h e  j u d g m e n t  d a t e d  1 2 « 3 * l 9 7 9  n o w  s o u g h - t  

t o  b e i m p l e m e n t e d / e x e c u t e d  a s  a  f r e s h  b y  

t h e  a p p l i c a n t s  t h r o u g h  t h i s  H o n ^ b l e  

T r i b u n a l  b y  c o n c e a l m e n t  o f  t r u e  f a c t s ^

--10



x )  O n  i 6 , 5 , 1 9 S 6 ,  t h e  H o n * b l e  C o n t e m p t

J i i d g e  o f  t h e  H o n * b l e  H i g h  C o u r t  d i a n l s s e d  

t h e  c o n t e m p t  c a s e  i n  f a v o u r  o f  t h e  

r e s p o n d e n t  a n d  o t h e r s  m e n t i o n e d  I n  s u b  

p a r a  ( v i )  a b o v e  a n d  a l s o  d i s c a r d e d  t h e  

r e p o r t s  s u b m i t t e d  a n d  f i x a t i o n s  d o n e  b y  

t h e  C o m m i s s i o n e r s  o f  A c c o u n t s  w i t h  t h e  

f o l l o w i n g  o b s e r v a t i o n s  s  —

- 10 - •

______THE COURT DID .NOT SAY THAT
THE PAY FIXED/RBFIXED OF THE APPLICANTS 
COOLD EXCEED THE MAXIMUM OF THE. SC ALE 
OF pay f or  t h e  P.UITICULAR.^ STATIONEJIY 
POST HELD BY THE APPLICANTS. THE COURT 
INDICATED? INTER ALIA, THAT FIXATION AND 
REFIXATION ¥AS TO EE DONE IN ACCORDANCE
WITH RULES. IT WOULD BE INHERENT THAT NO 
FIXATION COULD BE MADE BEYOND THE RULES 
AND PERHAPS THERE IS NO RULE THAT FIXATION 
OF PAY can  b e  made AT AN AMOUNT IN EXCESS 
OF THE MAXIMUM OF THE PAY SCALE OF THE 
POST HELD,

THE Ca\RTERED ACCOUNTANTS HAVE 
CLEARLY GONE WRONG ATLEAST IN THESE TWO 
RESPECTS, and IF THEY ENTERTASTED ANY 

^  DOUBT about THE TRUE POSITION IN THIS
REGARD^ THEY WOULD HAVE BEEN BETTER 
ADVISED TO SEEK THE GUIDENCE OF THIS COURT 
RATHER THAN IGNORE THE DIRECTIONS CONTAINED 
IN THE JUDGMENT FOF WHICH THEY WERE 
APPOINTED AS COMMISSION® OF ACCOUNTS

A  t r u e  c o p y  o f  t h e  j u d g m e n t  d a t e d  

16 , 5*1986 o f  t h e  H o n * b l e  C o n t e m p t  J u d g e  

A n n e x u r e  R — S  i s  b e i n g  f i l e d  h e r e w i t h  a s  A N N E X U R E  N o « R « . « 3

t o  t h i s  c o u n t e r  r e p l y ,

x i )  I t  i s  r e l e v a n t  t o  m e n t i o n h 6 1 ? e  t h a t

t h e  H o n * b l e  C o n t e m p t  J u d g e ,  a t  p a g e  6  ̂ o f

p> D>’



V

h i s  j u d g m e n t  d a t e d  l 6 , 5 o l 9 8 6  ( A n n e x u r e  

s u m i n a r i s e d  t h e  j u d g m e n t  d a t e d  

1 2 , 3 * 1 9 7 9  ( A r m e x u r e  N o ,  1  t o  t h e  p r e s e n t  

a p p l i c a t i o n )  r e a d  w i t h  j u d g m e n t  d a t e d  

7 . 1 1 , 1 9 9 ^  a s  f o l l o w s  : ~

"  T h e  f o l l o w i n g  p o s i t i o n  a p p e a r s  t o  h a v e  

e m e r g e d  i n  v i e w  o f  t h e  a b o v e  d e c i s i o n  s —

1 ,  5 0 ^  o f  t h e  r u - a n d L n g  a l l o w a n c e  w a s

t o  b e  t r e a t e d  t o w a r d s  p a y  f o r  t h e  

p u r p o s e  o f  f i x i n g  t h e  p a y  o f  t h e  

^  a p p l i c a n t  i s ^  s t a t i o n a r y  p o s t s ,

2 o  T h e  p a y  w a s  t o  b e  f i x e d  i n  a c c o r d a e ®

w i t h  R u l e s  2 0 1  7 »  2 0 1 8  B  a n d  2 0 2 7  

r e a d  w i t h  t h e  c i r c u l a r s  o f  1 9 6 1  

a n d  1963 a n d  w i t h  t h e  P r e s i d e n t * s  

d e c i s i o n  p u b l i s h e d  i n  G a z e t t e  

X  d a t e d  16 . 8 , 1961 ,

3 *  I n  c o n s e q i i e n c e  o f  s u c h  f i x a t i o n  o f

p a y  t h e  p e n s i o n a r y  b e n e f i t s  t o  t h e  

p e t i t i o n e e s  w e r e  t o  b e  d e t e r m i n e d ,

4 ,  . T h e  o r d e r  p a s s e d  b y  t h e  l e a r n e d  

s i n g l e  j u d g e  i n  o t h e r  r e s p e c t s  

w a s  m a i n t a i n e d  v ^ i c h  i n c l u d e s  t h e  

d e c i s i o n  t h a t  t h e  p e t i t i o n e r s  w e r e  

e n t i t l e d  t o  t h e  a r r e a r s  Q n l j r  f o r  t h e  

p e r i o d  o f  3  y e a r s  b e f o r e  t h e  i n s t i «  

t u t i o n  o f  t h e  r e s p e c t i v e  w r i S  

p e t i t i m s .

- 11 -
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5 «  T h e  r e f i x a t i c a i  w a s  t o  b e  m a d e  w i t h i n

3 m o n t h s  f r o m  12*3*1979« "

x i i )  T h e r e a f t e r ,  t h e  a p p l i c a n t s  f i l e d  

C i v i l  M i s c , A p p l i c a t i o n s  s u p p o r t e d  b y  

a f f i d a v i t s  b e f o r e  t h e  D i v i s i o n  B e n c h  o f  

t h e  H o n * b l e  H i g h  C o u r t  a t  J u d i c a t u r e  a t  

A l l a h a b a d  { L u c k n o w  B e n c h )  L u c k n o w ,

x i i i )  T h a t  i n  t h e  a f o f e s a i d  C i v i l  M i s c «  

a p p l i c a t i o n s ,  t h e  r e s p o n d e n t s / r a i l w a y  

a d m i n i s t r a t i c n  f i l e d  c o u n t e r  a f f i d a v i t s ^  

r e f u t i n g  t h e  c l a i m s  o f  t h e  a p p l i c a n t s  a n d  

a t  t h i s  s t a g e  t o o ,  t h e  f i x a t i o n / r e  f i x  a t  i o n  

c h a r t s  c o r i e c t l y  f i x i n g  a n d  r e f i x i n g  t h e  

p a y  o f  t h e  a p p l i c a n t s  s t r i c t l y  i n  

a c c o r d a n c e  w i t h  t h e  r u l e s  a n d  d i r e c t i o n s  

c o n t a i n e d  i n  t h e  J u d g m e n t s  o f  t h e  H o n * b l e  

H i g h  C o u r t  w o r e  f i l e d ®

x i v )  T h e r e a f t e r ,  t h e  D i v i s i o n  B e n c h  o f  

t h e  H o n * ’b l e  H i g h  C o u r t  c o n s i s t i n g  o f  

H o n * b l e  M r , J u s t i c e  S , C * M a t h u r  a n d  

H o n ' b l e  M r , J u s t i c e  U , C , S r i v a s t a v a ,  b y  

t h e i r  j u d g e j n e n t  a n d  o r d e r s  d a t e d  27 « 2 o 87,  

d i s m i s s e d  t h e  a f o r e s a i d  C i v i l  M i s c *  

A p p l i c a t i o n s  o f  t h e  a p p l i c a n t s .  T h e  

r e l e v a n t  p o r t i o n s  o f  t h e  j u d g m e n t  a n d  

o r d e r s  a r e  r e - p r o d u c e d  b e l o w  J —

- 12 -
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I n  t h e s e  c a s e s  m a » d a r a u s  w a s  

i s s u e d  b y  t h i s  c o u r t  a n d  t h e  p l e a  o f  t h e  

o p p o s i t e  p a r t i e s  i s  t i \ a t  t h e y  h a v e  f u l l y  

c o m p l i e d  w i t h  i t .  W h e t h e r  c o m p l i a n c e  h a s  

b e e n  d o n e  f a i t h f u l l y  o r  n o t  a s  h a s  b e e n  

p l e a d e d  a n d  c o n t e u d e d  o n  b e h a l f  o f  o p p o s i t e  

p a r t i e s  a n d  t h e  r u l e s  h a v e  b e e n  r i g h t l y  

o r  w r o n g l y  a p p l i e d  a n d  f i x a t i o n  d o n e  a t  

v a r i o u s  s t a g e s  a n d  i n  v i e w  o f  f a c t s  o f  

e v e r y  c a s e ,  t h e  e x t e n t  o f  a p p l i c a b i l i t y  

o f  R u l e  2027 of R a i l w a y  E s t a b l i ^ m e n f t  

C o d e ,  t h e  s t a g e s  a t  w h i c h  r u n n i n g  a l l o w a n c e  

i s  t o  b e  c o m p u t e d  a n d  i t s  e x t e n t ,  t h e  e x t e n t  

o f  d e a r n e s s  a l l o i / a n c e  n o t  m e n t i o n e d  a s  s u c h  

i n  t h e  j u d g m e n t  o f  S p e c i a l  a p p e a l ,  t h o u g h  

a t  b e s t  c o u l d b e  a  c a s e  o f  i m p r o p e r  i n s u f f i ­

c i e n t  e x e c u t i o n  a n d  n o t  a  c a s e  o f  n o  

e x e c u t i o n  a t  a l l ,  ”

( t i n d e r l i n i n g  f o l '  e m p h a s i s )

" . . . . . . . T h e  m a t t e r  m a y  b e  o f f s h o o t  o f

e a r l i e r  p r o c e e d i n g s  b u t  i t  w i l l  b e  a  c a s e  

o f  f r e s h  c a u s e  o f  a c t i o n  a r i s i n g  b e c a u s e  

o f  m i s i n t e r p r e t a t i o n  a n d  m i s a p p l i c a t i o n  

o f  r u l e s  a n d  t h e r e b y  i n c o r r e c t l y  e x e c u t i n g  

t h e  m a n d a m u s  i s s u e d  b y  t h i s  c o u r t T h i s  

f r e s h  c a u s e  o f  a c t i o n  a r i s i n g  o u t  o f  

s e r v i c e  m a f t e r  i s  c o g n i z a b l e  b y  t h e  

A d m i n i s t r a t i v e  T r i b u n a l  a n d  t h i s  c o u r t  

i s  n o t  c o m p e t e n t  t o  g r a n t  t h e  r e l i e f  i ^ i c h  

h a s  b e e n  p r a y e d  f o r  b y  t h e  p e t i t i o n e r s ^

N o  q u e s t i o n  o f  t r a n s f e r o f  t h e s e  p r o c e e d ­

i n g s  t o  t h e  A d m i n i s t r a t i v e  t r i b u n a l  a r i s e s  

a s  t h e  p r e s e n t  p r o c e e d i n g s  h a v e  s t a r t e d  i n  

t h e  y e & r  1 9 8 6  t h a t  i s  a f t e r  1 8  N o v e m b e r ,  

1985, a s  s u c h  t h e  a p p l i c a t i o n s  h a v e  g o t  

t o  b e  d i s m i s s e d .  A l l  t h e  a p p l i c a t i o n s  

a r e  d i s m i s s e d  w i t h  t h e  o b s e r v a t i o n s  t h a t  

i t  w i l l  b e  o p e n  fot  t h e  p e t i t i o n e r s  t o  

t a l c e  b a c k  a l l  t h e  c e r t i f i e d  c o p i e s  and 
f i l e  t h e  s a m e  b e f o r e  t h e  A d m i n i s t r a t i - ^ e  

T r i b u n a l »  T h e r e  w i l l  b e  n o  o r d e r  a s  t o  

c o s t s ,

I t  m a y  b e  m e n t i o n e d  t h a t  t h e  

o b s e r v a t i o n s  m a d e  b y  t h e  D i v i s i o n  B e n c h  

i n  t h e i r  j u d g m e n t  r e f e r r e d  t o  a b o v e  h a v e  

n e i t h e r  b e e n  t a k e n  i n t o  c o n s i d e r a t i o n  b y  

t h e  a p p l i c a n t s  a t  t h a t  s t a g e  n o r  a r e  s t i l l  

b e i n g  f o l l o w c d o ,

— 14
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The judgment dated 12,3.1979 

of the H o n’bis High Court (Lucknow 

Bench) Lucknoy along uith the judgment 

deted 7.11«1974 of the H o n’ble Single ■ 

3udgs of the said H o n’ble High Court 

came up for interpretation before ' 

H o n’ble l^r*3ustics Gulab Gupta of 

H o n’ble High Court of Madh y a Pradssh 

(3abalpur Bench), uhc while dismissing 

the urit petition n o . 45 of 1982 

(S*K* Teuari and 35 others u/s Union of 

India & others) filed on the same subject 

observed as under in paras 4 and 5 of 

his judgment !-

” 4) A perusal of the judgment of 
the Allahabad Hi gh  Court indicates 
that the scid court no uhere d i r e c ­
ted that the running allouance 
£h£u^d__b£ i ^ ke n inJto__c£n_si^ar_a;ti£n__ 
f_ir_sT Tojc ^S£ar_ta.ij2i_ng__^tKe__b£S_ic

Z°£ 1.h£ £'^ilP£S£
^h£r£s^t_erj_ £o£ £.i^iXlQ_the__a£t_ua_l
pay cn the promoted post .T.**

5) .......A plain reading of the
para indicates that J;t__d£e_s rio__ __ 
£ h £ r £  £ts_ta_ ^ h £  £ u n n T n £  a ll cUa£C£

i<^t_°„c£n_si^a£aFion 
tuTc'e Uhila' fixing tHe p'ay ... . »

(underlining for emphasis) —

A true copy of the judgment dated 24,11,85 

of the H o n’ble High Court, riadhya Pradssh 

{3abalpur Bench) is Annexure Mo#B“4 to 

this counter reply.

xvi) (a) This H o n’ble Tribunal, while 

disposing of three Ci vi l Appeals Nos,

--15
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24 of 1985 (Union of India u/s Du rg a Charan

and others), 165 of 1984 (R*K*Sharma and

others \y/s Union of India) and 2 of 1985

(Union of India u/s Krishan Dutt S harma

& others) under rsgi'stration Nos.617 of 1986

(T), 627 of 1986 (T) and 629 of 1986 (t )

r espectively inuoluing similar question of

facts and lay, by their judgment and order

dated 10.12.1986, allowed the appeals filsd

by the Union cf India and dismissed the 
filed

appeal^by the employees {Sri R .K .S h a r m a  

a others ) uith the follouing observations:-

A plain reading of Rule 2027 makes it 
clear that after the substantive pay has 
been fixed by giving one increment in the 
louer grade, the pay in th-a higher offi~ 
d a t i n g  grade has to be refixed under sub 
rule 1. This rule only authorises to drau 

 ̂  ̂ the presumptive pay of the post and as has
already been clarified the presumptive pay 
of a post is the pay to uhich a parson is 
entitled if he held a post substantively. 
Posting to a stationery post which is 
in higher grade is uhat is involved in 
this case. There is no doubt that the 
post in the running grade from uhere the 
petitioners uers promctesd or put to 
officiate on a stationery post uere 
louer in scale of pay. It is also clear 
that stationery post does not carry any 
running allouance. The abject behind 
the whole exercise of counting the portion 
of percentage of pay equivalent component 
of running allouance as a part of the pay 

, before the pay is refixed in the higher
t grade is to do away uith t he financial

d isadvantage that an employee may have to 
suffer and also to give him some attract 
to opt and apply for promotion to stationery 
post. ln__c£n£l_us_ioji £ixaii£n_arid_ref_ixa-_ 
^ i £ n _ _ c n o t ~ £ e £ u l X _ i j 2'”£aj^m£nt _a f_ a__ sjl

£c_al£ £f'_^^2^0~3£0_p£r__m£n^h__o_nl^ £ n ^  by^ 

ij]ia£in»jti£n__ajiy_emploj^sr_ ~

£®J2
£e_su_lt__iri a £itu_ct_ic£ ih_at_uill £°nc_lude_ 
to such a result. ^
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In the result, Civil Appeal no*24 of 1985 
is alloyed and judgment and decree of the 
learned Flunsif is Suit N o,530 of 1981 is 
set aside. The suit is dismissed uith the 
directions that if the fixation of pay had 
not been done in all cases in accordance 
uith the observ/ations made by us, irr es pe c­
tive of the fact that the plaintiffs have 
retired or net, the same may be done 
and arrears if any paid uithin three 
months keeping _th_e jii£!it,s^i£n__af_ ih^e_e ^e_ar£ 
_in___v_i3u« No otTieT 'pa’Ints'^LJora' pressed duTing 
the arguments*^__

In Civil Appsal No*165 of 1984', the appeal 
is dismissed in terms of directions given 
in para 21 above*

In Civil Appeal No.2 of 1985, uhich is 
against the judgment and decree of th= 
learned Runsif in Suit N o , 504 of 1981, the 
appeal is alloued and the judgment and 
decree is set aside and the suit is 
dismissed. The same directions as in

case. **
para 21 above, uill also apply in this 

(Underlining for emphasis)*

b) This Hon*ble T ribunal sitting at 

Allahabad have taken a similar vieu while 

deciding T.A.No»569 of 1987 (557 of 1987 

as mentioned in the judgment dated 3.3.1988) 

-^iled by Sri A .N «3riuastava against Union 

of India and others. Ths relevant portions 

of observations made is reproduced belou !~

'̂"’" ^ 9 ,  On going through ths relevant
judgments of the Allahabad High Court, ue 
£ i_nd__t_ha_t i2‘̂__S£e_ci£i£ dir_ect_ior! has_ been 
£i_vej3 ^9^a£d_in2. £he_ £.i^s;b io_n_of_ £a^a£y_of_

been asserted by the respondents that 
^  Annsxure 1 of the compliance report CCopy

Annexure R-8) filed by them before High 
Court on 23.11.1985 d is closes that the 
amount claimed by the applicant in the 
present applicption is neither admissible 
nor payable* Learned counsel for the 
r e spondents Sri Lslji Sinhs contended that

-17
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that th9 psy of the applicant uas Fixed/ 
rsfixed on various dates in accordance 
uith para 2017 of tie Railway E s t ab l is hm en t 
Hsnual as applicable at that time until the 
confirnistion cf the applicant cn ti'is 
stationery post of Relieving T r s n s pc rt s ti on  
Assistant u.e.f, 2»7»1^55. It uas also 
stated that the applicant uas confirmed 
as Guard Grade ^ i n  the scale of 
Rs#150 - 225 ixi.e.f, 20.5»5-954. l«*o have 
ccnsidersd the applicability cf the relovpnt 
rules in the metter of fixation of pay 
of the applicpnt LJ,e,from the date of his 
promotion as Relieving Transport Assistant 
and confirmed cn that post on 2,7«1955 ?nd 
are of the opinion that .lule 2C17 of the 
RailirJay Establishment l^anual read uith the 
instructions cont?ined in the Railway B o a r d’s 
circular dntsd 17.3,1349 (Annexure R-9) 
uas applicable in accordance uith these 
instructions the applicant was entitled 
to fixation of his pay on promotion as 
Relieving Tra n sp or ta ti on  Assistant on 
^ , 1 1 . 1 9 5 1  as follouis

2* 50;b £f__P^y_iji

3. Total Rs.187-50.

- 17 ~

0

Pay to be fixed at P3,200/” minimu m of 
the grede of Rs.200~300 in accordance uith 
sub rule A{1) of Rule 2017 of the Railway 
E stablishment Manual*

2017 : The initial substantive pay
of a railway servant who is appointed 
substantively to a post on a time 
scale of pay is regulated as follousS

(a) If he holds a lien cn a permanent 
post other t ha n a tenure post, or 
would hold a lien on such a post had 
his lien not been suspended -
(i) when appointment to the new post 
involves the assumption of duties or 
responsibilities of greater importance 
,(as interpreted for the purposes of 
rule 2026 (F«R.30) than those attach­
ing to such permanent post, he uill 
draw as initial pay the stage of the 
time scale next above his substantive 
pay in respect of the old posts#

--18
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T_h_e £oj2t^nt,i£n_o_f _th£ ^P£iic_an^ u_a£
E^NTlT.L£D_t£ an_^ £e7c£n;t "oF the

D»» Tor?_w O  ■?»»% r^/^«*k fT* ■? 4 t~ T «

3pp-Lj.c3ni> * • • * • • *

(underlining for emphasis)

A
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II, p a ^ t » b » p r e l i m i n a r y  o b j e c t i o n s

2» That the relief prayed for implemGn~ 

tation of H o n’ble High C o u r t’s Orders 

dated 12.3.1979 read uith the judgment 

dated 7«11.1974 being in the form of 

e xe cution is beyond the scope of the 

Administrative T ri b un al s Act, 1985; as 

such the application is not maintainable 

as already observed and held by this 

Hon'ble Tribunal in O.A. No.193 of 196B(L) 

C h sn dr a Bhan \j/s Union of Indis and another) 

sn,(O.A. N o , 194 of 198B(l) ~ Kesho Prasad 

v/s Union of India and another decided on 

24,1.1989. Relevant portions of the judgmart 

are extracted as under

-

/

EXtr_ac_t s__from j.ud gm e_nt_d^t_ed_24 ,_1» 1;9£9_ 
_deTi^er_s^ ^y__thi_s tLcj2 * y £  X^iti_un_al__ij2 
Ch_an^r^

** The only relief claimed by the
applicant in this petition u/s 19 of the 
Administrative Tri b un al s Act (XIII of 1989) 
(hereinafter referred to as the Act) is 
that the respondents be directed to 
implement and comply uith the judgment 
dated 19,10,1985 passed by the IVth 
Additional Civil 3 u d g e , Lucknou in Civil 
Suit n o . 18 of 1985 u i th i n the time allowed 
by this Tribunal uith all consequential 
b e nefits of seniority, promotion and 
arrears of pay. The question arising 
for considerrtion before us is uhsther such 
a petition is contemplated u/s 19 of the 
Act or is maintainable*

.the simple question before us 
is that the present petition is in the 
nature of an application for execution 
and it has to be seen uhethar such an 
application is maintainable under any 
provision of the Law, The relevant provi­
sion is contained in S . 27 of the Act, 
uhich runs as follous s —

'* 27. Ex ec ut io n of orders of a 
T r i b u n a l  — Subject to the other provisions

--- -20
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3. .. That the papers filed before this Hon’ ble

Tribunal reveal that there is no order of the fbn*ble 

Supreme Goujrt of India for the applicants to file ?

joint application on a single cpurt fee before this

Hon'ble Tribunal, a_s such the application jointly  ̂

filed by the applicants is not maintainable and liable 

to be dismissed.

4 , That in pursuance of Hon’ble Supreme Court's

grders dated 6.9.1988 ( Annexure No, 2 to the present 

application ) dismissing the petitions of the applicants 

and directing them to file fresh petitions before

—  the Tribunal for appropriate relief id.thin one m^nth,

the.,application should have been filed for such ap_pro- 

priate relief adjud^^catable by the Hon’ble Tribunal 

under the Administrative Tribuml Act ,_1985, Since 

the relief prayed for is for implementp>tion of 

orders dated 12,3.1979 Passed by the Ibn’ble High 

Court of Judicature, Allahabad ( Lucknow Bench ) 

lucknow which the respondents have faithfully com*- 

plied vath but alleged to have not been complied 

\-dth and implem.ented, the application being in the 

form of execution is not maintaiiBble under any 

provision o f  the Administrative Tribuml Act, 1985,

3:he application under section 19 of the said Act 

filed by the applicants, therefore , is contrary 

to the orders..passed by the Hon’ble Suprem.e Court 

of India contained in Annerure No.'2 to the appli­

cation, hence liable to be dismissed in limini.

. . .  22,



"t* of this Act and the rules, the order of
a T r i b u n a l  finally disposing of an applica­
tion or an appeal shall be final and shall wr 
not be C a l le d  in question in any court 
(including a High Court) and such order 
s h a l l  be executed in the same manner in 
uhich any final order of the nature 
referred to in clause (a) of sub sefefeion
(2) of section 20 (whether or net such 
final order had actually been made) in 
respcct of the grievance to which the 
application relates would have been 
executed.

*• Sec ti on  27 provides that ths orders 
passed by the Tri bu n al  are not to be 
executed in the same manner in which any 
final order passed by the ccncerned 
competent authority would havs been executed 
Thus, there is no doubt abcut the fact th?t 
the T r i b u n a l  is not required under any 
provisions of Law to execute oven its own 
orders and we are of the view that on this 
ground alone, the T r i b un al  cannot be askad 

' ^  to execute the orders or decrees passed
by the civil courts. This Bench while 
sitting at Allahabad has repeatedly taken 
view that execution applications c o n t e mp la ­
ted by 0 KXI of the Code of Civil 
Procedure could neither be transferred by 
the Civil Courts to the Tribunal u/s 29 of 
the Act nor can such applicc?ticns be filed 
a fresh before the T r i b u n a l . .................

-  20 -

** The petition is a c c o r d i n g l y  dismissed 
in limine.

Ex_tr^cjt s__f r 0 m j.u^Qme int _^£t£d__24.1 

]<e_sh£ ^ a m  v/]s iini,ojn £f‘_IndTa~iS:”o_th£r£»_

•* So far as the present application is 
concarned, it is in the nature of an 
ex ecution application and this Bench has 
repeatedly held that such applications are 
not maintainable under the Act and if at 
ell the execution proceedings are to be 
taken by the Courts passing the decrees 
before the establishment of the Tribunal.

The petition is accordingly dismissed 
in limine.
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3, .. That the papers filed before this Hon'ble

Trilxinal reveal that there is no order of the Hon’hie 

Supreme Court of India for the applicants to file a

joint application on a single cpurt fee before this

Hon’ble Tribunal, as such the application jointly _ 

filed by the applicants is not maintainable and liable 

to be dismissed.

4 . That in pursuance of Hon’ble Supreme Court’ s

orders dated 6.9,1988 ( Annexure No. 2  to the present 

application ) dismissing the petitions of the applicants 

and directing them to file fresh petitions before 

 ̂ the ^ibunal for appropriate relief \>dthin one month,

<5̂  the application should have been filed for such appro­

priate relief adjudj^catable by the Hon’ble Tribunal 

under the Administrstive Tribural Act ,_19B5. Since 

the relief prayed for is for implem.ent?tion of 

orders dated 12.3,1979 Passed by the HDn'ble High 

Court of Judicature, Allahabad ( Lucknow Bench ) 

luclmow v;hich the respondents have faithfully cqeh- 

plied vd.th but alleged to have not been complied 

\-d.th and implemented, the application being _in the 

form, of execution is not maintainable under any 

provision gf the Administrative Tribunal Act, 1985,

Jthe application under section 19 of the said Act 

filed by the applicants, therefore , is contrary 

to the orders,.passed by the Hon’ble Supreme Court 

of India contained in Annerure No. '2 to the appli­

cation, hence liable to be dismissed in liming.

. . .  22.
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5 . That the judgment of the Ibn’ble High

Court of Judicature at Allahabad (.^Lucknow Bench ) 

lucknov; date-d 12.3,. 1979 already having been imple­

mented by the Railvray Administration as mentioned 

in sub paras K v i i i ) ,  (ix), (xiii) and (xivO> of 

this counter reply, the relief prayed for the 

implementation of the vei^ same judgment is not
'Wo-

maintajjble; as such the application is liable 

to be dismissed.

6 , That the present application has been

filed by the applicants in the manner as if  the 

mandamus issued by the Hon'ble High Gpurt of 

Judicature at Alls 1-ated ( Lucknow Bench )_ lucknow 

in the applicants* cases vide judgmentdCated 12,3.79 

( Annexure..no. 1 to the ap-olication ) read m th 

judgm.ent dated 7.11.2574 has_ never been complied 

with , which is not_ only against the facts on 

records but also against the observations made e 

by the Division Bench of .the Hon’ble High Court 

of Judicature at Allatabad ( Lucknow Bench )

Iucknox\T on the Civil Misc. Applications filed

by the applicants as mentioned under sub para

(xiv) of para 1 of this Counter Reply.

Therefore, it hss not being a case of non -

. . .  23.
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compliance of High Co u r t’s orders as alleg&c 

by the applicants ,  the applicstion  is  not 

maintainable  and l iab le  to be dismiss3d»

- 23 -

7» Thst ones ths judgment dated 12*3«1S79 

read uith Oudgment datsd 7#11.1974 of the 

M o n’ble High Court has been complied uith 

and Fixations dona in, pursuance of the seid 

orders as also admitted by the applicants 

in para 2 i3f thsir application and ss hsld 

by Hon^bla High C o u r t ,Allahabad in judgment 

dated 27.2.1987 as referred to in sub pare 

(xiv) of iDQatBCQb para l/;Part *A* of the 

counter reply, there remains no case of 

non-imp]emsntation of judgment. Thus the 

application filed for - implementation of 

H ig h C o u r t i s  orders is misleading, m is­

conceived and not maintainable on this 

ground also*

1
8* That the a pplication having bee n  filed 

against no impunged order and the fixations 

already done in pursuance of the' judgment 

dated 12,3*1979 read with judgment  ̂ d^ated 

7*11*1974 to the knowledge of the applicants 

having not been challenged, the application, 

as it stands, is not maintainable and liable 

to be rejected*

§*

Officer
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9. That in pursuance of the Hon’ble

High Court’s Order dated 27.2,1987 merged with 

the order dated 6.9.1988 of the Hon’ble Supreme 

Court of India contained in Annexure no. 2 to..the 

application, the present, application should have 

been filed by the applicants.before this Hon’ble 

Tribunal challenging the fixation/refixatio.n of. 

pay of the applicants already done bg; the Hailtay 

Adminis tart ion in pursuaixie of the said judgments 

if  the same, according to them, ■was not according 

to rules and orders of the Hon’ble Hi^h Court.

____ . Thas it iBving .not been done so, the application

is not iiBintainable and liable to be dismissed.

10. Ttat the fixation/refixation of the

applicants’ pay already done by the Ifeil-way Ad­

ministration in pursuance of the .aforesaid judg­

ments of the Hon’ble High Court having not been 

challenged by the applicants in the present 

application, the same, .therefore, stands con­

firmed and as such the a-oplication is not main­

tainable.

A

11. „ That from the copy of petition filed

by the applicants in the Hon’ ble Supreme Court of _ 

India wherein.the orders contf»ined in Annexure no. 2 

to_ the application iBve been passed, it is .evident 

thst the applicants had filed the petition against

. . .  25 *
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the 1) Union of India through the General Manager, 

Northern Bailvray, Baroda HoAse, Nev/ Delhi, 2) Gene­

ral ^ m g e r , Northern Railway, New Delhi, 3) Divi­

sional Railway tfe-nager, Northern Railway, Incknow

and 4) Divisional Personnel Officer, Northern RaiB-^, 

Lucknow, who are the necessaiy parties, hut in the 

present application filed before this Hon’hle Trilmnal, 

only the Union of India has been impleaded and that 

too through the Chairman, P^ilv/ay Board, New Delhi, 

who v/as not originally arrayed in the petition f ild  

before the Ibn'ble ^%ipreme Court. Thus the appli­

cation is not maigitainable and liable to_be dismissed 

on the plea of non-joinder of the necessary parties 

and also becuse of mis-joinder.
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Part Parawise comments against the aiieggtlons
in the present application.

12. That the contents of para 1 of the

application are admitted out it is submitted that 

the nr>me of father of aptDlicant no, 1 has not been 

mentioned against para l (ii )  of the application 

which ought to have been mentioned to verify the 

genuineness of the applicant from the official recQsrds.

It is further sutoitted that the applicants have

deliberately not indicated either the station of

postings during their eir|)lojTTient or at the time of

- -—  retirement of the subordinate of fice to which they

were attached at any time during their service tenure, 

\̂ ith an intention to harass the respondent,

12(a), That the contents of para 2 of the

application are incorrect as stated and in view 

of the facts mentioned in para 11 of the counter 

reply, hence denied.

' 13. That the contents of para S of the

application are denied. The applicants should

have mentioned the particulars of the orders ty

x-fhich they have to seek redressal. Thus the

-V application^ as it stands, being bad in law, is

• * * 27.
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^  14. That the contents of para 4 of the

application are denied* The application, 

being in the form of execution of the Hon'ble 

High Court*s orders, is not maintainable as 

already mentioned under paras 2 & 3 of this 

counter reply,

15, That the contents of para i of the

application are denied. The application is 

highly time barred and the delay is directly 

a ttributable to the applicants. It is not 

at all covered under section 21(3) of the 

Administrative T r i b u n a l s  Act, 1985 as claimed 

^  by the applicants.

16. That the c o n te nt s of para 6{l) of the 

a pplication are denied as stated. The praye:^ 

of the applicants stand merged in the judg- 

^  ment of the H o n’ble Hig h Court. The present

respondent was not impleaded^^in the array of 

opposite parties in the urit petitions. It 

is, houever, submitted that whatever orderes 

were passed by the H o n’ble High Court 

(Lucknow -Bench) Lucknou in the urit petitions 

had already been complied with by the Railway 

Administration as evident from the averments 

made under para l(viii) and (xiv) of this 

counter rSply. Any assertion otherwise is 

misleading.

17. That in reply to contents of para 6(2)

-----28
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of the application, it is submitted that 

the judgment is a matter of court record as 

such the contents ars not admitted as stated* 

The present respondent uas not impleaded in 

the array of opposite parties in the urit 

p e t i t i o n s ^  < a i> / ve -

18. That the contents of para 6(3) of the

■ application are denied as stated. The true 

facts have been mentioned under para l(iii) 

to (ix) of this counter reply*

/
19* That the contents of para 5(4) 

pf t^e application are absolutely incorrect, 

misleading and misconceived. Neither the 

date of representation has been given nor a
\

copy thereof annexed. The applicants are 

required to a strict proof of the same.
/

20. That the contents of para 6(5) of the

application are denied as stated. The  true

facts have been mentioned under para l(vi) 

to (x) of this counter reply.

21, That in reply to contents of para 6(6)

of the application, in so far as they are 

matter of records, are not denied. It is, 

however, clarified that the orders cortained 

in Annexure no.l to the application had 

already been complied with and implemented 

by the respondent as already specified under 

para 6(viii), (ix) and (xiv) of this counter 

reply. The contempt petition uas dismissed

TiiJ)
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22. That the contents of para 6(7) of the 

application are denied as stated. The true 

facts haue already been mentioned under para 

l(xiii) & {xiv) of the counter reply. The 

orders of the H o n’ble Court on the Misc. 

application is a matter of record. The 

allegation of no n -i mp lementation of the 

judgments is wrong, hence denied. The  orders 

of the B o n’ble High Court have been complied 

with in true spirit of the observations made 

and rules discussed as available on the 

subject. The assertion of the R a i l w a y  Admini* 

stration that the judgment had been implemen­

ted ueighed heavily in favour of the 

Hdministration, so the contempt petition was 

dismissed. It may also be mentioned that 

the applicants t h em se lv es  did not follow the 

d ir ec ti on s of the H o n’ble High Court as men­

tioned in the para under reply.

23. That the contents of para 6(8) of the 

present application is an attempt to mislead 

the Hon*ble Tribunal. The applicants and 

other similarly situated persons aggrieved 

against the dismissal of the contempt petiticr 

never approached the H o n’ble Supreme Court 

of India in Special Leave Petitions as stated 

in the para under reply. The judgment, 

obseivations and orders in the contempt 

P'^tition have become final and bind i ng

S. Uo
^11,



-V

- 30 -

betueen the parties. S ince no S p e c i al  

Leave Petitions were filed before the 

H o n’ble Supreme Csurt of India against the 

judgment in the contempt .petitions, there 

yas no question of passing any orders on then 

by the H o n’ble Supreme Court of India. The 

applicants, as at a ^ y  other places, have 

tried to mislead the Hon'ble Tribunal. 

Annexure 2 to the present application is a 

photostat copy of the orders dated 6.9,1988 

of the H o n’ble Supreme Court of India on 

the special leave petitions N o .1394-1407 

of 1988 and 2570-72 of 1988 f i l e d . against 

orders dated 27.2,1987 of the Hon' bl e  High 

Court of Judicature, Allahabad (Lucknow 

Bench in -

1) 3 . A. No. 13 of 1975 
R.K.O_ubsy U/s U.O,I,

2) y.P.Nos. 1726/79
R.K.Sen and R .R.Uishuakarma v/s UO]

3) y.P.No.3134/79 - R. K. Tripathi v/s Uc
O .I .

4) y . P . N o . 548 of 1980 
K.G.Saxena u/s U.O.I,

i^est of the contents of para under reply 

except Annexure 2 to the application are 

denied. The orders of the Hon*ble Supreme 

Court of India is a matter of court record.

It is, houever, again emphatically denied 

that the applicants have filed the applica­

tions in strict compliance of the H o n’ble 

Supreme Court of India and as done in H o n’ble 

Supreme Court of India. It uas never the

--31



intention of the H o n’ble Supreme Court to

'-ĵerr'vvCli.
/ f i l e  such an application which is not 

maintainable under the Administrative 

T r i b u na l s Act, 1985.

24. That the con te nt s  of sub paras 9 to 11 

of para 6 of the present application being 

misleading, misconceived and mis-interpreted 

are denied. The judgment dated 1 2 . 3 . 1 9 7 b  

read uith judgment dated 7.11.1974 of the 

H o n’ble High Court of Judicature, Allahabad 

(Lucknou Bench) Lucknow came for interpreta- 

tion before the H o n’ble High Court of Dudica- 

ture, Allahabad (Lucknou Bench) Lucknou 

itself and various other legal forumes. The 

obserbations are reproduced belou i —

** {a) That while interpreting the
judgment of 12.3.1979 read uith judgment of 
7.11.1974, H o n’ble Mr.Justice Gulab G u p t a  
of H o n’ble High Court of Judicature of 
M a d hy a Pradesh (Jabalpur Bench) in U.P. No. 
45 of 1982 as referred to at para l(xv) . 
dismissed the Urit petition and o bs er u e d : -

4 ) A perusal of the judgment of the 
Allahabad High Court indicates 
that the said court no uhere 
^irected__that the £ u n n i n 2  
^llouanc^ £ho_u_ld_b£ t̂ ak̂ en into__

taj.n_in_g ;the basic £ a ^  f o£ th_e 
purpose of _fij<aj;iHn_ajnd_the£e- 
afte_r _fo|i £.i2lij29„'%3__act ua_l _gay 
on tha promoted p o s t ...... .”

” 5 ) A plain reading of the para
indicates that it does no„whe£e 

thje 5_U£n_in̂ ^
_sh£u_ld__b^ _taj<eri into c o n s i d e r a -  
tion_tjJic_e_uihi_le__fixi.n£ the £ay
T T .

(underlining for emphasis)

- 31 -
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That the judgment dated 12.3.1979 

read uith judgment dated 7,11.1974 again 

came up for interpretation before the 

H o n’ble High Court of Judicature, Allahabad 

Lucknoui Bench itself and the H o n’ble 

Contempt Judge in his judgment dated 

16.5.86 (Annexure No. R-jf) summarised the 

tuo judgments as under i-

’• The follouing position appears to have 
emerged in \/ieu of the above decision •-

1. 50% of the running allowance uas to 
be treated touerds pay for the purpose of 
fixing the pay of the applicant in 
stationery posts.

2. The pay uas to be fixed in accordance 
uith R ules 2017, 2018B and 2027 resd uith 
circulars cf 1961 and 1963 and uith the 
Presidents decision published in Gazette 
dated 16.8.1961.

3. In consequence of such fixation of
pay the pensionary bene f it s to the petitionei 
uere to be determined,

** 4. The order passed by the learned Single 
Judge in other respects was maintained uhich 
includes the decision that the petitioners 
uere entitled to the arrears only for the 
period of 3 years before the institution of 
the respective urit petitions.

” 5. Tbe refixation uas to be made within 
3 months from 12.3.1979. ”

(c) That this H o n’ble Tribunal in judgment 

dated 10.12.1986 {referred to in para 

l(xvi) of the counter reply) observed :

” In conclusion fixation and r ef ix at i on  can­
not result in payment of a salary of Rs.960/- 
for holding a post which has a scale of 
Rs.260-350 per month only and no stretch 
of imagination any employer can issue 
such absurd instructions as to result in a 
situation that will conclude to such a 
result. *'

— 33
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(d) That this H o n’ble Tribunal in its 

judgment dated 3.3*1988 (referred to in 

para l{xu/)(b) observed S-

** The applicant was entitled to fixation
of his pay on promotion as Relieving
T r an sp o r t a t i o n  Assistant on 7.11.1951 as 
follows

1. Pay in the running cadre fe.l25/-

2* 50^ pay in lieu of mileage Rs. 62/50

3. T o t a l  fe.187.50

Pay to be fixed at fe.200/- minimum of grade 
Rs*200-300 in accordance with sub rule a ( i ) 
of Rule 2017 of the R a i l wa y Es ta bl ishment 
Manual.

The contention of the applicant that 
he__uas_ejitjt_led to_any_addit_io_naJL _50^ of__ 
T H £  £e£Liitant is not
£ermis_sible under any rule applicable to 
the case of the applicant. ”

(underlining for emphasis)

Varying components of Running 

allouance haue been reckoned as pay for the 

different^of pa;^ while 50^ of basic pay 

in the running past wgs to be treated as 

the pay element in running allowance for the 

purpose of fixation of pay in stationary 

pests, the average running allowance 

subject to a maximum of 75^ of pay was 

reckoned as pay for retirement purposes and 

leave salary. The pay component of running 

allowance has, therefore, to be reckoned 

only once. The petitioners demand for 

reckoning 50% of (basic pay plus 75% of 

basic pay) as pay for fixation in 

stationary posts is baseless and totally 

unjustified.

- 33 “
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Rule 1302(5)R-1 are applicable in cases 

of isS: subscription to P .F , while holding the 

running post only.

25, Th?t the contents of para 6(12) of

the application are denied as the applicants 

have neither annexed the relevant records nor 

given the full details in support of their conr- 

tentions. It is submitted tlBt the respondent 

accepts the principle of fixation as laid do^m 

in the rules of the department as explained in 

several cases and indicated in the charts aleready 

^ annexed therewith and in the reply filed to the

execution apolication filed by the applicants 

before Hon’ ble High Court of Judicature, Ailatebad
OA/vct. /vU 4 U 3 e  -res-CA/ol-

( lucknow Bench ) Incknox^ The contents of para 

under reply contrary to this are misleading and 

are denied. It is einphatically asserted that the 

'K . Judgment of the Ibn'tile High Court of Judicature,

Allahabad, Lucknow Jbench has directed to follow 

the rules. It is further submitted that the appli­

cants have neither given the I'ull name of Saran 

and other full particulars of his office etc. to 

verify the facts stated in the para and the cir­

cumstances under which the alleged payment was made 

him. However, there is no such Guard by the name of 

—^ ^aran. It is further submitted that after

reconstruction of stolen file, action^ has® already

been taken to recover the excess amount inadvertently

paid to a few s-^ff and the recoveries are in process.

'X
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,  i s s

HQueuei:, the amount,if any cnistakely paid 

to any of the staff, which is subject to 

recQuery under the extent rules cannot make 

a precident or rule to be claimed by others 

as a matter

26* In reply te the c ontents of para 7 

of the application, it is submitted that 

as explained in the foregoing paras the 

judgment dated 12.3.1979 read with judgment 

dated 7.11.1974 of the Hen'ble High Court of 

3udicsture haSn* been complied with fully in 

respect of the applicantscxXjro.

That without prejudice to other 

pleas as already submitted in para 2 of the 

reply the relief claimed being in the nature 

of ex ec u ti on  is outside the scope of the 

Administrative T r i b un a l Act, 1985, and the 

H o n’ble Tribunal derives its powers from 

that Act.

That the grounds being illusory, 

imaginary, misconceived and mis-interpreta- 

tion of rules are untenable.

27. That the contents of paras 8 to 10 are 

irrelevant for the decision of the H o n ’ble 

T r i b u n a l .

28. That there is nc provision of a joint

-- 36
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application in the ftdministratiue T r i b u n a l  

Act, 1985. Hence the application is 

liable to be disraissed.

That ths particulars of the 

application fee are not filled in. The 

H o n’ble Tribunal is requested to peruse 

the report of the office in regard to 

the fees.

In view of uhat has been submitted above, 

it is respectfully prayed that this H o n ’ble 

Trib un al  be pleased to dismiss the applica- 

tian uith cost and special cost to the 

respondent*

^  - 36 -

Uj-

Lucknou

Dated 3/ -©-1989

V ER IF ICATION

I,______  ____  ___ , the' Assistant

Personnel Of f i c e r , Nor t h e m  Railway, Lucknou, do hereby 

verify that the contents of paragraphs 1 te 28 are true to 

information derived from official records whatsoever 

available and on legal advise uhich are believed by me to 

be true.

_________ _ (' i ̂
Lucknou Assistant Per^Sfyw^i' Officer

Dated 3 / -  g*- 198b - N.RlyJ
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Union of India and others.
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This order shall also govern the disposal of Miscellan'ioas 

Petition.i’lo.702 Of 19^2 (:j.J~..nhaed and others versus Union 

OF, India..and others) which, though filed diffeEHht 

■'Petitioners, involves an idential Question of Law.

2. The petitioners in both the writ petitions are employees 

of the respondents, who were earlier working on running pests a n d ? ^  

getting running allowancv , but were subseiju ntly promoted to
■

stationary posts which do not privide for any running allowance •..•' 7̂

\

Their grievance is that while fixing their pay in the stationary 

post, the running allowance drawn by them has not been taken 

into consideration. Ttiev. ■hViPTPrn-r̂ . rinim n uT’-i f nf* TnQM̂ awinf! r\-̂They, therefore, claim a writ of mandamus o r ‘saS 

SOME OTHER SUITABLE direction against the respondents. • .

3 . The entire case of the petitioners is based on & lUvision :

Bonch^judgement of Allahabad High Court (Lucknow Bench) in 

Special Appeal Wo,9 of 1975i which v;as an appeal against the

judgement and decree date 7 , 11. 197lf passed by the Single Judge
■ ■ ■ ^

of that High Court in Writ Petition No.626 of 1971. The said 

Division Bench was of the view that running allowance drawn by~ 

the petitioners is to be traced as part of the pay and the 

salary of the employees has to be re-fixed in accordance with •

Rule 2017 of the Railway Establishmont Code (Vol.II) read vrtth , 

the decision of the Railway Board. On this finding, a specific ,•

M

I

■ -
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r
direction was given to the Railway Administration to re-fi:6

•

tffe pay of the petitioners for the period during ‘which they 

had^heir officiating anpointment in the stationary posts*

It appears that the petitioners in these two writ petitions

were also working on running post and were subsequently

promoted to stationary posts. Their pay was fixed after -

taking into consideration the running allowance as per the

order of the Railway Board in this behalf. It was the

decision of the Railway Beard that the-- running allowance should .

: be taken into consideration for purposes of fixation of pay 

in the stationary appointment. The petitioners are, however,

- H o t  skfeisfied with the pay fixation and submit that , the running 

a'llowance should have been taken into considertation twice •

while fixing their pay. According to them, the basic pay 

drawn by them should have IhcBB increased by adding 30/5 cf. •

> ^h e  running allowance as per Rule 2018 of the said code and
'r •

the total'of this amount should be taken as the basis tf . 

re-fi:xaticn of pay on th- 'stationary posts as per Eu|.e 2027.

After so re-fixing the initial pay on amount of 30^ of the • 5 ■

running allowance should have been again added. The respondents
%

however, do not agree to th;.-; aforesaid interpretation and submit . 

^ a t  the requisite percentage of the running allowance even under 

the rules mentioned by the petitioners, is required to be taken

.3* .. *■'

J
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into consideration only once and not twice and the pay fixation 

done by them is correct. It is also the case of the respondents 

that in case, the petitioners are tlaqtttred to be fixed in the 

manner a s - they claim, th^jir basic uay would.exceed the maximum 

cf the grado whicii is not permissible. The petitioners base 

their claim on the above miinticn.5d jadgement cf Allahabad 

High Court and a Circular cf the Railway Board dated 19.'5 .1961 

(Document Wo.16). < V'

A perusal of the judgement of the Allahabad High Court 

* indicates that the said Court no where directed that the 

running allowance should be taken into consideration first for 

^a^ertaining the basic pay for purposes of fixation and, thereftsjtii 

after, fcr fixing the actual pay on the promoted postx In fact, 

this point was not raised for consideration cf the said Court 

and wa& not decided. In the said case, it appears that the 

running allowance was noC at all taken into consideration 

while fixing the pay cf the petitioners in the promoted cadre, 

as' according to the Railway Administration, running allowance 

coWld not be treated to be pay within the meaning cf the Rule. 

Though the learned Single Judge who heard the writ petition, 

agreed with the Railway Administration on'this point, the 

Division Bench was of the view that running allowance has to,  ̂

J:be treated as pay for purposes of fixation on the higher cadre. ‘ 

The question whether the running allowance should be added 

first in the pay drawn by the-petitioners in the lower cadre 

did thfereaCtfery in the pay fixed in the higher cadre, did not 

require~considsraticn of the said Court. ’ Under the circumstances,

.. •. • ■
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h . During the course of arguments, this court directed 

both the parties to file chart showing how the pay has 

been actually fixed and how it should have been as really 

fixed. Acccrding to the Bailway Administration they 

have taken the substantive pay of the running post held by

' V! •

the petitioners as the basis, fcr computing the pay for *
"■"■j ■ ■ ■ * .'

purposes of fixation in the higher grade and have added ; -

one increment., in the lower grade and 30^ of the pay in

lieu of running allowance to make the pay for purposes of fer

fixation in the new grade. The pay so reached, has to be,

^^isen to be the b$Lsis for re-fixing the new pay on the 

higher cadre. They have cited the example of the petitioner

S.K»Tiwarl, v/ho was working as a.Driver in the pay-scale of : if ;

P.-.330-560 and was drawing R.-.515/- as pay when he was promoted . 

to the stationery post. His substantive pay of Rs.515/ - - w a s ^  

increased by adding in the lower grade and, thereafter,

^  further sum of R?.155/- boing the 30^ of pay in lieu of. ‘ -

running allowance was also added so as to make a total of •« 

1^.685/- 'for purposes of re-fixation in the higher grade of.
; 4.i

Bs.550/*' 700/- ' Since the nearest p6int Has lt.700/-, the s ^ d .;

, Shri.Tiwari was fixed at Rs.700/- in the higher grade. Accordin^lC^ ' ' 

t^.the learned counsel for the petitioners, though the fixation 

of Bs.685/- as the pay for purp;.>ses of re-fixation of Rs,700/- • 

in  the higher grade was'correct, further sum cf Es.155/- should‘v 

have been added to the re-fixed pay as provided under Rule, '

^  2027 read with Circular dated. 19.5«‘l;961 (Document H0 .I 6 ) . The -

contraversy, therefor., is limited to examining whether *. -- -  ♦
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Rulfe 2027 read with, the Circular dated , required the
*

respondents to add the percentage of running allowance after 4
• . i .'X

the pay had been fixed on the promoted post 7 ^

5 . lUle 2027 of the F.ai2.vay Istablishmcnt Code, on which 

reliance has been placcd, read as under

"2027 (F .R .3I) (1) subject to the provisions of Buies 'J

2026 and 2029 (F.F: 30 and 35) a Railway servant who is . ’ . ’ /

appointed to officiate in a post will draw the presump­

tive pay of that post. ' H

^ - . . . .  - • ’ iv’

3 . Cn an cnhanccmont in tha substantive pay as a result of ' 

increta nt of otherwise, the pay of such Kailway sei*vant 

^  shall be re-fixed undir Sub-Role (i) from tbe date of

such enhancement^s if  he was apjcinted tc officiate in

that ;jcst on that date where such re-fixation is te
f ; !

his advantage.. . ^

 ̂ Provided that the orovisions cf Rule 2018-B :

’ (F.R- 22) shall not be anplicable in the matter of re-

fixation of pay under sub-rule (2 ) .of this Rule."

According to the learned counsel, sub-ruJe (2) of this Rule 

deals with enhancempnt of substantive pay as a result of Increnpeat

or otherwise. According to him, the work ’'otherwise” would • ^
.1 . ' ? 

 ̂- . * • 
inirlude the decision cf th-' Railway Board which required enhancing

• *

the substantive pay of the petitioners by adding 30Jfc of the ?

running allc- '̂aace. iJven if  this interpr*‘tatien of the petitiners .j

y  is to be acccottd, there v»ould be nc Justification for increasing i
■ - • ̂

the pay in the hifher grade aftnr its re-fixation by adding the • ]

■ I 

1



l i
/

/

J

: 6 :
- . 

ruiiTiing al3.owiincc • A pls.xn pc;G.ciing -ol* this liulc indlcstcs - 

that after the -uhstantivc pay of the petitioners had br-.m 

fixed by increasing, it , thc.ir oay in the higher cadrs shall 

b:: re-fixc-d anncj c'.ih^nlc' (t). Sjb-ralc(1) only authorifees 

tlie octjticn'rs to dr?.v; the orcs'jin't^ve ?r.y (. f the post. 

Pres'ini'ttive pay cf a rn-st itself is defined in Euls 2003 

(2®) and cxcludc^s sp'--cial pay. In fact, thi: presumptive 

pay remains the pay of .posts tc v/hich they vould be entitled 

i f  they hL'ld the ocst sabstpntively. Admittedly, the 

stationary DC'sts d; not cr^Yry with thiin runninf allov/ance 

R.nd, hencc-,'the pay cn the stati-.nery post'would nut include 

, the rann.inji allowance either within the definition of "i’ay
/

er "presu!ii,;tive pay” . Cl^rly, thercfcro, ths argument of
r

th*; Ibarnc-d ccunssjl for toe petitionsrs based on lulr, 202? 

cannot ha accept'-'d. . ' ..... .

■'6 . The Icarn-d cCansel fcr the petitioners, however,, relied

u.'on the KaiIway Board's Circular dated 19/5/1961 (iJocument 

Iv0 .l 6 ) to clarify the manner of pay fixation under Kule 

2027. Para 3 of the said Circular on v/hich reliance has 

been placed by thc  ̂petitioners, reads as under

•2 . .The question has been considertid and the President is 

pleased to decide that the pay af such running staff ; 

utilised in stationary appointments is fixrd under the 

normal rules in accordance with para 1 (b) (ii) of 

Railway Board’s letter no. 3CK)lf9/RS/3 dated 1.7 .19^9,

•»»a7»** *
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should also be rc-fix?d un̂ '̂jr Cl&’.ise (2) of rule 2027 

(1̂ .1 .11.31) of the tnhenct'd substantive pay

representinr the rannin.g allowance b'iing treated as 

. psy for th? purpose cf such re-fixation.".

A plair.b j-cadinr cf thi c ;c.i a indicp.tos. thr.t if  dees nothere 

state that running allcwr»!C*i; sliould be taken irxlo considar- 

ation twice v/hile fdxinr the pay. Indesd, the last part 

of* this para i.e.., 50^ of enhanced substantive pay"  ̂

representing the running allowance being treated as pay 

representinc the running allowance being treated as pay 

for the purposes of such re~fixation" . indicates that the 

running allowance is  taken into consideration for purposes 

of re-fixation and not after r?-fixation. Apparently, the 

re^cndents have comolcrd with tids part of the Circular 

by treating the runiing all.owance as pay for purposes of 

re-fixation. Clearly, therefore, the grievance of the 

petitioners is without and lepsl justificaticm and hence 

does not deserve to be acou^tud.

<7  ̂ The petition, consequently, fails and is dismiss ad. Uo
/

ordler s.s to costs. The outstanding_amount cf security 

deposit, i f  any shall be refunded to the petitioners.

Sd/-

GULAB GU.-'TA 
JUDGL
2I+.II .19^^.

* .5
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' * •  '  • -  • •• _ • /  .  ••!  • ,  ' . ,  ■  ■ / • ' . .  '>

ie-i^i-:27;c£5,-': . . . .  ■?;

' *■- ‘ •.■■'• • . '. ■ - 'r6~'-K£̂.: '

:J ' : .  ■■ ■: ' '

• . *

.. ' >■

^ . : . 3'.7.82 «5i U5I ^  Si/ aa <ftqR/310̂ 8/ '

^ 4  «l3lfl "I'ClCcil̂ ŜtlTl qj5 3fri« 1>.«II «.m Vfci 3151 ^^*1 ^  RJift

Xf̂ '7.iiY P.«ii aiKii h m  u^i ^S3*i «;l«ciir>:zri oi ^aa-.nai Jî a §}& -; . *. * . 

ft aPi'UWi h m  oi 75^ nip. \ m lt n ^ n a  V  sos

: •i-ri! . ^ifii !i I . . • , •• . /. ^  ' • . '

,2 ; ; ^  b  ?afh nn 'h ^  ja « w  ^ih«H ^  3!§iHK‘. f e ^ a   ̂ -

t o  nm m*i 5«r 0 ?^ na ;. ;

HI-vaiQgj z P a  h aa ^  7 5  jTlhsia dy MUSI ^ -  : '

SifS eS; I ^  ^«h-5U w i  flQi 9 i\ m ] y ]  -.

q:^ aî q-ili dl . « w  ai g' 6>mf / ai^9Ti^ 'bih\§ q s ^ D ^ a ;

I .^5 ? o K  ll lina '<?! « j[i»i g'iiai 5̂5ix!l ^  at^iiKra a ®  '

5 3  7piia?i ch M  I ,. ' • '

•;jr -;:* ,ff<3i?.̂  {h H^f^n isa ®ifSi9 aNoiift &  «*ia  ̂ i - . ‘

a w  niauin ̂  a«siw 111 3ca^^.5n«. 2iIh9fUi 'I '• • ••
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"  ̂ (R. Hi. Masly- a^
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-.rŜ’.' '-,.? ■ '’'n:' 2^F^Ro Ibo 57«^6 

IN T*-fF HnJT’ BLB HIGH CDURT OP JtJDICATURB iftT JVLU«^JfiD

0 - IZJCKNDW BBM3H  ̂ MJCSCNDWo ‘ ^

t 1980

VJa^i Hpi^c-r 'ri'".̂ 9 o ’-̂ isrs•« .► f ̂ f • •  • e.o« • , oriTipplAcants ^

-• ■̂'■̂:r̂;’(fer5us' , /.-"? ■ ■

Sri M* and oth^TBo*00*0 .»»'••«• •oeVoobppo Parties
.V  ' ■■, ■' - V V / ' - '  ■ ■

" * •rt* y p̂ >

/-H •'> '■■•■/■ ■■■V-=̂s •"? ■*•::,.■ r:,:- > :■.[!■■
Court'S 1, 2P^r Petitlonor • o-̂ S ri I.J? » ishiakl a;

I ..'•!■ ■ . ,/
Counsel for Opp-Party j- Sri Robin Mitre

a?PLIC^\TK>N UtCffiiR (33NTOMPT OP CPURT jtCT 

IjucvrTpvr i- ^6»5..-̂ \9PS

P b n - b l g  K . _ P a t h A j  ■  ̂  ̂  ̂  ̂  ̂  ̂ .... '
■.■■■■'  ̂ : .pT ■■ ■

Ihis is an application unde^r .the Contempt of

Cburts iScto The prayer is to pw^ish the opposite parties,!^

wh^ ?re offioc?rs of the Kbrtherh Railway^* on the ground th.at

they hpvn disobeyed the judgnent dated 12'o3«79 of a
■ # -

Division Bench of this Court. ‘ ..

Tt\e circumstances in which the epplicatlon h »  been 

filed may be stated breiflyp Writ PetitJonsr: Kbo 626 _of 1*97 

443 of 1970 and 1046 o f 1970 were filed by Sardar Husain 

(since de§̂ d end now swpresented by his heirs) Bhagwati 

Prased Pandey and Ram Kumar Dubey respectively, ^ e y  were 

decided by a.aomnon Judgmeht on 7oHo74 by an Hon*ble 

Single Judg^,’ Hon*ble Mr* Justice 0,Po Txrivedio

ffardar Hxisain/ Bhagwati Prasad Pandey end Ram Kumar 

Ihibey were employees of the Railway in the Running Cadre
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an<3’ were transforred to the Stationery Ce3re respectively 

on 25o3*,55 end llo7*59o* Their  grlavetnce concerned

the fI::r^"ion o f  th e ir  selary In the.St€rt:lonery Cadre eaid 

consocn’t̂ nl'-ly bane fits thereof o' At pages 5 end 6 o f  the 

juc.y\'.ior.t o f tha Hon*ble Single judge the siibstence o f  the 

dispute vas described es follows*-

"On these facts end allegations,' the 3 

p e t n o p r e y e d  ,£br a mandamus to direct tbo 

rc5..1wcT/ 'authorities to re-fix their  o ffic iatin g  

nui* ‘Li Jr!~c>tionary Cadre according to Rules 

rT,pls.’.-'' to them and to r?(y r.uch arrears o f  

TcjXciri* upon such r=-fixacfclon be found due*

They further prayed that.the  opposite, parties 

may be dlrevrt-«<a to grant benefit^ jxmsequenti^l |:o 

thr» i.e—flxotlon o f their salary ecoording to the 

In the matter o f  provident fund/ gratu l^^ '

3csre and sverage pay and pension etc*"

Tne sii)t;tanae o f  the decision o f  t^je Hon*ble 

Single judge appearing et pacjos 62, 63 and 65 o f  the 

judoinent is that o ffic iatin g  pey o f  the petitioner In 

o ffic iatin g  appointments to Stationary posts was not 

fixod according to* correct R u le /t h a t  consequent the  

rs-fixatlon o f their pay for the period o f  their o fficiating  

cPPointmenfcs in  Stationary posts ami s\ibstpntive appointment 

on confirmation# they V7ere entitled to arrears bf p ^ /  i£ f6und 

due, and that th eir  pension and gratuity ought to be
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eplculated in  t h ^  lighto' One o f  the finding  as reoortfled 

was that running ellowanae vhicii the petitioners used to 

drew on tjjnir running posts was not-part o f  pey for  the 

fixat-irr* o f  th e ir  sa la Q ’' infche statlonjary pe'sta I t  was 

held 'r.t I’o?- 53) that thf, clainn o £ erxesrs o f  s al cry 

woul<fl b3 barrrid by l&.-t o f  limitatioij erccrspt for

the psrJod o f  3 y'^ars n e ^  hn^Snm f i l in g  o f  thoso writ '

-pet ItloneL. - A  hope in  the mctt^r of tins barr?.d Qrrsars

hov’c^’crv' a.y;:}ro=;3ed efc page 65 in  the follov’ing 'wordst-
,  r ■ 0

*ir. U r .3.3 airctmstano^s t-Jie oS.

cppecjr to ■«1U th© ba.\onoe-ha5vily (Ir. f a w u r  o f  ' j

. chcsc petit^n3j5._SEi^'r"cnn  only express the

ihct Union o f  India on tho baiaaoe -o£~c?uities o f

these dases nhall be tble to see its wsy to

payrent o f  arxeara o f  sal a jy  to th e  petitioners ^

jR^r such jw?riod as it  may consider to be just in-^.

«olte o f  the bar  o f  the law o f  the limitation«.*

T!ici matter figursd befDte ft D ivision  r Bench o f

th.ts Cbu^xt consistir*g o f  H o n ^ le  tJoCe Srlvastava and Hbn’ ble
« t-

KoV.„ (^;;:ru-r^O«' in  tho fiorm o f  3 special appeals filed  by  the 

— Uni on o f  India in  the 3 pet it loners end 2 special ^ p e a l s  ^  

filed  ty Bhegwati Presaa,.P?nde^- andJRxm Kumar Dubeyo' In

• j  ^ .a it io n  thereto / the petltlona filed  in the year  1975 b y  th'

Eopllccnts,'other than the 3 petitioners referred to above,’ 

also ccme up for hearing before that D iv is io n  Boncai,.'

Judgront o f  tho Division Bench was rendered on 12o3,l979i 

The.matter in  a ll  the appeals end w rit  petitions under )
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cons Iteration of the Division Bench was stpted at pagfs 9

o f  the Qopy o f  Judgment as fiDllowss-

" Ihe main point whidi arises for onncideration

in th e  special appeals and writ petitions is

whcr-ivir nay incltides the running allowance in

ccic of rur.»'iing staff and to xdiat extent they are

ertltlP'’ the saino iji case t h ^  are transferred or

!:-:*'r:t.hed 'yy e stationary post o'’ - ’

Lt pacjs i l , ‘ the D iv isio n  Bench held that running

allowance is oomoutod towards average pay end that it  could

not be denied that it  is a part o f  t h e  saneo ^  pago 12
. . .  ,

the followi.rx; view was expressedj-

^ pjy of such employees of running cadre 'is
■ ■ ' 

thus to be calcalated In acooxdanoe with the ]
*

relevant rules,^ a refereiKie to whi<2h will be m»fle 

hereinafter, ar^ is not mare allowance pr(yĉ >le'

/ only vdille holding a Banning post/ as has been h e ld

\ by. the leanied Single Judgeo“

Dealing with the question o f  the extent to whidh 

rt).nning ellowanoe may be treated as pay'for fixation of pay 

J.n the stationary posts,'the Gburt referred to Rules' 2017,’ 

2CiGB''»ind 2027(2) of the Ijyaiaii B^ebldshment Cbde

Volyme-*iII pera p a ^  9 of Indian Railway Establishment 

letters dated Io7ol949,'' lo4,1958/' 16.8.61 end 

17ol2o63 of the Railway Board and a d ^isio n  of the President. 

J  o f  India published in Gaz^te  dated 16..8*81 and held at page 21

t h ^  the "running ^towards the pay which is  to be calculated in

^  f\
BCCDrdance with the Rules©" ^

, -  A - .
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X  pages 21 on<3 22,' the DlvlBion Bon<Jh observQd.that

tha I’ rt-.'sWisnfc's ion published in Gc^^tte dated 16oteoisi

also ha-1 no-c teen taken into c;',nsideration \^e 

railv:ay ^ .n in  is tret ion and it was observed thpt rurnli^g ' 

•allf’vanao was to be txeated as part o f pay end the salpry 

o f  th e  potitionor was to be re-fised £n eocordancw with 

Rul's 2C?f7 c^lor.gwith Railwey BOe»rd*s letters o f  1961 end 

1963 referred tc rbovc. The penultimate dirpc±ions o f the 

19fc‘3 to tboveo 53ie panultim ^e  diractiohs o f  the
•

Division  aendi et poge 22 o f  th e  judgment are bs fbllowss- 

“All the above five special appeals are thus
f

P?=̂ rciliy allowed^' 5he Reilway iJdministration is 

directed to E f i x  the pey o f  Satdar Husain
* ^

deceased,' Bhagwsti PrasaS Paidey and 'Ran Kunar
I

' Dubey for the period during which, they held..
% .

their  o ffic iatin g  BMwintment inthe stationary

posts acoortling to the relevant rules; to refix

the pay o f  Sardar HUsain, Bhagwati Prasad Pandey.

and Ram Kumar I>ubey in acoordance witJi R u le .2017^

20lo .'■M 2027 racS with the relevant circulars and

President^.^3QCislons respectively applJlcable to

them,* as has b ^ n  indicated by us earlier  after

taking into csonsideration that running allowance

is part,of pey, during the period they held 
♦ \

offic iatin g  appointment in  the stationary posts
I

and to take pronpt st^ps fo r  deterrtdnetlon o f

J
J

their penslonazy benefits during the period they 
1

b ffid a te fl  in the stationary post *infl ttie period
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woiSced on that post in e substantive capacity
IK .

+x> t he ralevrr.l’ rulpis J order passed

bv locrn^ Single CTnclge in oth.^r r^cpcctd is being 
* »

Tr.r?T-'f u:iuocl« Tlia rs-■fixrt.'jjon shell C3 ancc'c within 

■tnri:- from tr?day- order as to a?cts«

2*c &9 other vrit petitions ore oonooir»»i

<<h3v r*iL horieby ?13ovsf««' Let a Kajdamuc to the

parti<-i3 'lo r3f:b: tho pay of p'stit.tonoriJ.,  ̂

ir ' ĉ :̂ DiTic.iiCG with ov.x* oht^rv'otions ebcve, l>rj is3~

•ji..idc. I‘b .r>sxt€>r «3 to CDft?«”

IhB lcl2crt’ing position appears to hc«/e emorsB^ ' 

in vio'} ofthf* rbovo dsryision*—

!■» 50 rtr oun- of the rrTnnlna ellowence was to be 
‘ #

f -“ jr.te-: ^ovrards pby for the purposes of fixing

th.j pay cf the q;5pliacnts in Et.?tini-)ary posts,

y.% llje pay was to be .flxer  ̂ In f»nanyf{pnr»q vith Rnles

V

<»

2017/20185 f̂ ncl ?.027 rea^ crircul^Tx; of JiCg.1

and 19G3 thf> President*s decisj ^  published 

in Gazette ^ated I6«8e6l«

3 , ’ Xn cx>nseq«enoe of such ro-fixation of pay the 

pensionery.J>enQfits of'&te petitioners were to be 

dote mined o’

4o' Îhe order passed by the learned Single Judge in 

otlier respects was maintained whidh Included the 

decision that the petitioners were Entitled to the 

arrears only for the oetiod of 3 years befbis the 

institution of the jrsspecfclve wri.t petitions.

-J
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5o Ihe re-flxjation wee to be mpde within 3 nonths 

fjcm, i2-^-.79o 

Sinc’; onposit.3 psj.tifjs did not csomply with the 

decision cf the Court within the sti|pulated 3 months* 

period, vhc; applicants individually es 9311 as csollRCtlvely 

. nii-yTi rspresentatlon?; to t ho opposite parties to do the 

nissJfaly le.?t representation being dated I6<»2o00,'

Aiinexurfe.-.l to this applicationo ®iis application was filed 

on lle3*00 ond it was said in para 7 of the application 

that the cppor:itti parties ha3 deliberately and intentionally 

^^^louted the judgnent and order passed by this Court dated 

12«3ol979 and had disobeyed the imndamuso It was prayed 

that the opposite parties be punished for contenpt of

i P
courto

In reply to the show cause notice,' opposite party.tfc>« 5 

Sri KoKo Cupta, the Senior Divisional Personnel Officer/'

.NDrthem Railway, Lucknow filed an affidavit on lOdloBO.

It was said that after obtaining, the certified copies of the 

judgment,' the v-v’ . • -Railway Board tool a decision.om 24o7,.75.r.' 

to agitate the matter .any fui.cher ln~'the'Supreme Cfeuirt and 

to litplement this Cburt*s older dated 12o3o79o' IJierer^ter

action ^r-ifnplonenfct2tion of ‘tho Judgront was in^^tiated ,
— \

*

by t ha of fie? of the Divisional Railway Manager,' Northern
r

Railway Lucknow©' It was said that since re-fixation 
i , 

to be done with retrospective effect,' old record had

to be searched out and circulste of the Railway Board were

to ga■t3he2̂ Bd• It was further added that the imjplenjantBw
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tlon of the judgment rsquired oorrect interpretation of .
.......................•  ̂ - ■ ■ . ,

the it!.lov3nt paragraphs of the Railway JEstebllshtnent Cbde,'

^Abluno-Iii.,' -r.-.rculflrTS 1c .«?o’a3 by the Rf>ilw8y Board from tine

to tine c»n»i t'i-?. Prcsldsnt^^ or^er already referred to in

the .3na for this ptjirbsa the mailer was referred

i i' ■ ■. ■ ■ ‘ "i '
to rh r ;fweJqu'itsrffl offlo<j In : nuary IDBO© Before the

mottv̂ :*>* •r:'uld i_42iGli5od/l this ejpplicat Ion was filed o' 

Hcwc'i't r,' 3\ibs3T'iGntly; par,Tn2n ^  of wer̂ ^
• i •

oCft'-ca th3 pf^^Iicnnts by C^eqxjes prepared in Jiily and 

l‘-)CO wbô s. O e t n i ? . g i v e n  in para 22 of the • 

efflcfivi" P»i»ity Nbo 5 o' ‘ It was said in pctra 24

tf.r-L. ;.r>-fix.?tion“ rtrtonvjnts had b ^ n  DrepaiJed-bylhe offic^e 

of the DoReM;. lAjcknow in accordance wit »̂ the jia<̂ gment,.
* - •

'-dated X2 '̂3-*79 o f ‘this-Courto' I t  ves then said  that ^ e  

offloy?n5 anO tha-artpff conoerne3 hed iao intenbion jpt >ny 

time to flout the judgment o f  .t^-ObtaJ^y-ehd that the 

deponent expressed apology fo r  the'fie 

payment o f  the petitioharsyapr^liahte V H S  caufeed

on account of indicated reasons and adiiin^trativB
■y.

A  rejoinder affidavit  w »  f i l ^ . i y  ^ p l ic a n t  H>o 2

Bhagwati Prasad Pandey and it was sai45tih^ despite^tbe-'''

decision o f  the R ailw ^ Board on 24o7.79 not to agitgte
» * - . ’

the matter ony  further in the Supreme Cburty yet the matter 

was kept peTiding without aî  ̂ ettenpt <:o«lnipleroent the 

judgment^’ I t  was said thrt implementation was deliberat<a^tj/^ 

avoided on coDunt of ca3.1ous and indifferent attitude v
I

o f oppojsite ’ parties and even after expirj- of the stijpulated

\

t-
a
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o f  3 months no further tltna was s o u ^ t  from th e  

OuuJ.-o' Qiequas for  p ^m ent to the applicants were

a t a t ^  to have been hurriedly prepared in  disregard o f

the judgment o f  th is  Oburt in  order to sidetrack the issue

<1 . . . ■ • 

and aVDid oontenpt/ and not in accordance with the,

. Judgment o' . •., i ,/ .... - f  ‘ ' -

This Cburt directed the applicants to submit a chart 

showing the mode o f  celculetipns o f ;th e  arrears of the ; 

salary which acxDrued to themo' ^Thereafter Bhagwati Prasgd 

Pendey,' Lakshman Presed J ^ i h o t r f , '  CTagdish P r ^ a d , ‘ Sol/*' 

"'Sldvastava/ Ran Chandrti Shuja/ Kalika  Prasad/' S*Po’ Srivastava
» • j. 

f iled  cJiarts of calculation o f  their  salary ete«' Individually

w ith  their separate -afflday-lts on different dates uptp

................ '■.............  V
20vliSlo Denying those calculations,' CSverts o f  calculation

prepared by the oppc^ite parties, vere filed  alongwith. the

affidavit  o f  Ejaz 2»Mnad<,\jbhe O iie f  Lew iJS&istant In  t^he

/  ■' ' • ' ' V
os£ic2 o f  DoP-oM./ Northern Railw ay/ Lucknow on 26th '

V . * \
Noveniber/ 1982e ,!Ihe accuracy o f  these charts was tSaeillenged

on  behalf o f  the ^ p l ic a n t s  by affidavit o f  Bhagwati |^r»aad

P«idey  filed  on i6«12o82o'

-8-

:la|s35?e raagnit\»ae o f ' controversy between the partiais w ill  

^ p e a r  from their respective c±iartso ' )

iiccording to para 22 o f  the counter a ffid a v it  ^ a t e d  l5 ,9 .f
 ̂ ♦ 1 *

o f  opposite party-M>* 5^ the amounts payable and ibonaerfi*^ t>y

i '
cheqxi<x» o the various appllt-'oMfjE: ars2 as rollcv^s—

i
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lo BoPo Pandey^

2e' ^andre ^huja 

3eS*Po SrliETasteva 

4o Ko Pcndey 

5o RcKo bubey 

60' Was 1 Haider 

7o Sfflto Vldyswatl 

8* Jagdish Pros ad

- Rs. 5499*11 

D 7555«67 

0 4931«05

o .7404*30 

D 7648062 

° 1128»40

o 504a00 

" o 5229*»55

The ci,i;rnltted by the applicants .do not ot^te

the aggregate* o f  the anounts pe able to any o f  themo' Only 

monthly differenca between the eraaunt allegedly p ^ a b l e  and 

actually paid has been set out® Two Irnporortant featuzBS are 

that the loontly difference so woi3ced out Includes several

periods prlox-to 3 yeaivperiod preceding the date o f  

presentation o f  the  aespective writ petitions/^ and the anount 

wfiicff could be calculated from the monthly difference Is sevec» 

ral times raore than the anounts o f  cheques tendered by th e  

opposite parties and zefiarzed to above© Three o f  t h e  w rit 

petitions vrere filed  -in 197Q$ the rest o f them were filed  in

4 ;-197So Q3ie nonthly differences relate dlffejrantly in  the

i n d i v i ^ a l  Charts o f  the petitioners to t h e  years 19 51 / 1 9 5 5 / 

1958 /‘1959 so on and so fbrthr»‘

The charts submitted by th e  opposite parties on 26oll®&2 

also ^  not contain tha eggregate o f  the aijoxants e i ^ e r  

in it ia lly  due 6 r  ultimately payable in view o f  the 

Edmissible period as held byttie Cburt, 2he charts only 

c o n t = ^  «»«-i-‘ermlnatlon of- fiDnthly .rerbo o f  pey and tbatr too is

J



^  described ps ** siibject to verification fiom eccountso^

A note orr.pfV.><̂3<3 at the bottom o f npst^^f tl;^ charts seys . 

that the tlvfforence of harness allovfepoe/city ellowen^^^' 

House allowance, if anŷ  ̂w u ld  be peyeble es per sules from 

time to time*’ An important point set out in^ach  chart is 

that the monthly rate o f pay on fixation/affixation cannot 

exceed the m3xi!Fira o f the gro3e in which the pay is fixed®'
'*y  ̂ / : ■

Xn thfcj face o f  this CExosa disparity, between claims and 

denial? tin'̂  '*-*n>Dlv3iT(£;nt of .e^ensi've calculations, the 

leame(^ ooUiinel for both ,the parties agreed to the appoint- 

m^nt o f Bhargeva ar»d Cb#\C5iarti9red ^tocsountants/' to Junction 

es Accounts Cbinriissioner ,in psooeedings darted 6<i5o85
» . ■ - r.’) ' . ' • 1 4, ■ - -

--whereupon tho r?&oess?>ry orfler. passed whose relevant

extract is as • . follows

_ V

J

. -.-“V ... •

** fcV ar^t i^n of these ecfxiuntss' is a 'Sachnical

iratter whj ii should in the first instance be better

handled by an appropri^e Chartered Accountant* Us
■" " ■" • .1, ■' 

agreed by the learned counsel for the parties

Bhargava & Cbo <5̂  arte red ^iV^countents of lAicknoW/' are
■■ 4,j-‘ i'vi- I

eopointed as Obmmissioner of Sicoounts by this CJourt

far the purpose ii^iqated^aboveV JHiey will go through

the relevant orders of this Ot>urt,‘ examine the two

Sets of accounts submitted by the contending parties 
t

end i?or3:! out the amount which may be pay^le to the 

t h i ^  applicants named dbdye©’ The parties shell make\ 

. 'available the reoessaiy records and material to the 

said Chartered itooountants as require by them> ®^e 

Quarte red Accountants will s\ibmit report to this

. r
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Cbvirt within two tronths. Th«̂  envDunt th?t m--ay be. 

osxlered to be paid to the aiartcjr.-i ;.r:or.r.c.rnt.s aS tlieir 

rholi be paia by tl-ie oppos ito p n t  x s o ̂

Tio cr-ounts woj^sd out hy the ^n^r^.eted fcco\mtants

are ?.s

P^xv'pd

IV W ^ l  Hedder «  rso 2 /15 ,354?=00 From.p^.?e56
, to 4 oL' o y 4

2o Bticiv^r.tl Pra5«d ♦ ^ .

Pa-xD̂ v - ® 3/50,088=00 F.torr. 25,3,55
■ :  v: . to 3f)c€e74

3i jR.Ko 2>iibey - ^  4,12,669=00 Prom IT;T«59
.• to 30*4c82

.KaliJca Frasad . 2,% 1,^98=00 From 12.4.59
to 31.12.77

5» Sanikatha Frasei - - - -

Srivastava • - » 3,‘’48^*297 =00 Prom 18.7.69

.. • - to 3lo7*6l

6o Recn C3iendra ^ u j a  3^9^662=00 Frogi’ 4o6o55'

- - to 16.10.85

7o SoL.'Stivasteva l778/728=00 Pxom 10•‘2o58

/ . • ’ - to 23.8o7&"

8o Smtp”' Viay®/ati -*» 2,1507530=00 Prom 9 72)56

- • to l5 .io ;V5

9o LaUcshman Prased * . . 4
Agnlhotri 80 ,192=00 From 3.101.^62

» . to 29 .69

lOjjagdish Prasad 3 ,75 ,112a00P ro m .3 0 .9 .5 7
to 30.1l.':77>,

\

% e s e  amounts were wor^ced out by the Chartered . 

^kdoountants after both parties had appeared before th®m 

and had placed material o f  th e ir  chplceo' Wie applicaitte

rely upon the report while the opposite parties have f ile d  

objections with affidavit®

S r i  L a l ji  Siohe iidvocate ^ r  the opposite party

£6
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end Sri roPlcr Kliare J^\ocats for thfj app3ioantp have pnessed 

for 

the

their recivactlve polntso ,;Sri;^lji;SriVo?tr-vn raised ^

fbllov;.4:g. ̂ > i n t ^ Y V - '  ■ 'V';* ̂ ■■''■■■''; ■ -- ̂ -

Tlprn-j 'j'fuu-hs vfOikQO otifc by Qia3±exec‘ Acjconutants

a sUb8itaii.tioX
• ........ .

■ by t lio 5^urt. In, 4.ta
rfSiVv'-C-• -■it.-jf.

jiwg,eat«tr^

pud .^ a t , fi3ffid;.,. ;̂, ,
KrM̂ 'Si

m :m r n S 5
mwsmastm

in e a ^ s s  of t i ^  maxirmm 

„.. of s>f .1*.^-.post holdo^?^'"obuld_ not ixj

‘ fixCu iiV'riui aiiioimt tht^&.that , : ^

pe.rtieF,.fxv«ie:€ppiicanty'fr6rt time to t^ms

hes not been set o f f  in  the calculation^ ; _.. •

V

(4) Hiese prooeedlngs are for  cb^emat o f -  ocK.rrt

: ,-̂-
and aj.l that^liaa to be:.d‘( ^

allecjed nnn^lii^jlQmei^ai^n ’t ^  c-:/>

: 3 'V ' . - /  ■
Older  Is wilfulr;)0«d^^^d^
- j r >    
!Hies« a bona?lde oohtTOvarsy over th e   ̂ ' .

inte^rB tatio n  o f this ^>^u^ judgment ana 

. over that o f various I^les  ana letters o f  t h e  ^

Rpilwcy Board and the decision o f  the Presitfient ofi the 

basis o f  \^ich the fixation  o f  pay was d i r e c ^ d  to  

be made o % a  opposite ;pai^lfa« ha 

bonaflde effi>zts^ to carry otlt tha mandate o f
— • Y -. - ' - V . V V - V .  •̂•.' ; :A\'.M■ - • ^  * . ••

amaunto Rsllance Is placed upon a jxjdgrnent «datod

24 o'lloSSof laid̂ ĵMs£Ihyta !Px‘edej^ High i n

. P

' ■ .̂'-r-'-. .' ;'{*''-■•'.ii :r>;; ■•
■■ ■ ■ ' ' 

' ■'- v " -, '• ■* -c.
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Miscell^inaous Petitioh^NOo’ 45 of 1 9 8 2 / S-iK,' 

•reward and others Versus Wlon of India

other3/‘ oopy j^ncx'icj X 'x) the Opposite pszty* 3 
objection to the re^xt  of the chertersd lhcoan>- 

tento' Biere ths judgment of this Cburt undejc 

Jmplernentatloii came up for consideration and ", 

Interpretation as bn'yaH^Vis Rules.* •

whicfi eccoirfiRg to the opposite parties is tha 

corieet interpret at ion o'

(5) This Court while dealing the matter of contenrpt 

of Oourt would be reluctant make an into:^re- 

tafcion of the'material mentioned in (4) because 

that would b e  the function of a Divisionn BencJi 

of this Cburt as the judgnent under ImpeIntent a- 

tion was rendered by a Division Bench. If  -the snovait
I

fixed by the opposite parties is incomect," tihe

- :rpinedy of thg epplidants' %ilo another ^wri^X
■ ■ , .. . , >' ' *'• « ’■ «• •’ \

■' ■ t>etitionpV . ■ \
T’*' ■ r.\.’ j-.
^ e  contention qf t ^  learned counsel for tB̂ e v 

epplicents in reply pointwise is»-

. (l) j^ere ho.qU(5i$?:ipn of ruling  of arjy period

\ 'liinltetlon 60 long as co|i:ec|t fixation 6 f pay
•• •■-V- *•'. -■ • ' -!■ '

«is not ■ made 0’ - 5he.clalin for qd rrect pay W3,uJd

r v'spe^me'bnly when it is actually fijcsd which is 

gret to be done* Reliance is placed on the sase 

^ f  MaiiTDona Khatoon Ve^us State of U.p. (1980 

i X7li) I ' ■ ■ >

/
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(2) The j’liclgrnent of ̂ this Cburl: Ooos net sny

pey must .not be i.n excess of the rrn::Iruim

of the ,ccrj7..G o,f the- ct>noorriGd post*' !IVie p̂ ‘;7 .'

In ecc’v-r«5r'^J v;lt?i tho must be at

an ervcunt yhich irâ ’-bt wrr5.vod ?t by cor̂ .pl-jr'.n̂ f . 

with d..irection of the c^Durt,' and if r>o*v, 'orsry 

the opposite parties must create posts ; rr/r cha 

purpose*

(3) It wee the duty' of ofp^

indicate to the C^ertered Accountants the anr>u'its 

already poid by them tc the applicants frcm tj.ne 

to t iine,  ̂ -

(4) Ihe proceedings for contenpt o f court ere for 

^  enforcement o f the Oburt*8 judgn&it/ and sinoo

the opposite parties ©greed to the eppointnr»ent 

i fccountants vide orders deted

'/4'^i^>^^.end further participated in the
r !v ' ;V

deliberation before the Chartered Accountants,* 

it is not open to them to say that the emDunts 

payable cannot be determined in these prececdings 

The opposite parties did not li^len^nt the 

mandate of this Cburt w^ithin the time fixed/' nor 

sought extension of tiineo' Instead they want to

^  ze-open the whole case which cannot be done now#

^Ihere is deliberate norv-compllence .o-f the Cburt*s 

order* _ * • • ’

/

J
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(5) Ihis Cburt Is conpetent to IntfirorD-’:

juclgment and the mcrt;erial referred '̂.o r-: to

do justice to t he applicants who have 

suffered over a very long period of tlmeo'

Lesrtied counsel for the opposite parties emph?si.s2 s 

that in  the fade of specific decision o f  this Couri inter, 

partes that ai'rrears would be recover^la only for the 

period o f 3 years immediately preceding the date of 

pressntatlon of the writ petition,' there is^no question of

accrual of any right, on re-fixation of pay^ in respect o f the
/

period beyond the sexd time, that there is no question of

creating posts end thett the mero--egreemsnt to appoint the

jCh arte red Jtecountants as Accounts Commissioner doe a not

o g l i ^  the opposite parties to accept the report. It is
■I

.... -mrged th?t there is bonafide dispute over interpretc>tion of 

t^is Court's judgment and the various Rules and letters, 

h^nce no case o f  contempt of Court is ma3e out. He has 

relied upon the cases o f Manoher Lei V e r s u s - Sh sfriSer 

Terdon/ 1960 A ll^ebed  231 (D.Bo) and V .K , Kar Versus ^ i e f  

Justice of Orissa^ 1961 SoC, 1367

On a consideration o f  js>11 the matters it  must be held 

that there has been a delay on the part o f  the opposite 

parties in dnplemantation of this Court's judgment because 

the only ej^lenation given for non-implementation within 3 

. —  iTKjnths is that the opposite parties were ■ examining viiether 

an appeal should be filed before the Supreme Court, Xt was 

ultimately decided by the Railway Board on 24 .7 .79 that appe-
•A

al neod not be filed end the judgment be implemented o' This
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certainly consti^tes a  brea^i of thie 0.71'.?.+;*,:; nrn>3e'to,' but 

the breech to be tecpjL^.cal rethet thnn It Is
t ■■ . c •

notlce^lo 1-1—- the rppl?c;*)Ari -̂ ĥcsaselves 6ixi hot: 'vDrk out • 

the pmount ’’J.Mnifftily pi.yrVao to th?.n> rltbou^i they set out 

the TOKtUjy Ci.ixfaruticeo' .1” b bor't.t’i<̂ c contro’̂ r̂ rsy

over th€; inte7:p?::st5tdon of vyrioas Riiles. c>nti lectors of

the Railwdi" I<oa'?i,5nd Prcsicent.' (p also the bpp^.torMllt^ of 

some of tĥ-iin to tho'casa of Individufi'l applicantsTina 

Division Ecinch heving ^eicl th.et ^pinning ellowenco ip co be ' 

t ^ e n  into consideration fpr_ tha nurposes of fix.ing -j>crf in 

st^a^oner/ post, only indic?tte(?. th® mgteri?! on 

fixatlon/rsfixfftion of pay an3 deteminatior. or rr’Tinrs of 

salc*jry hcs to V." /’one? the Court did not set out r-n i-i^erpre- 

tation of all the applicd^le material. It cannot be said 

tJiat the materiol must be interpreted only in the rnrinner - 

^irged by the applicants end not in the manner contenc^ed for 

by the opposite parties* the interpretation is open,’ since the 

Divieion Bench d i d  not find it recessnri'" to intvSrpi-3t; thcrn 

at that stac^o' .. ., , v

But 5-t would be too much to contend that in order* to 

obtain the true interpretation of the material#' the ^

applicants must file fresh writ petition* Î̂ e ' cycle 

go on indefinitely, if  that was to be done*- The decisions ,

'  ^-arise out of the provisions o f Article 226 of the Constitu- • 

tion^= and althoug^i the provisions of the Code of Civil ; -

Procedure may not apply In view of Section 141 CoP.C*,"^ the 

powers of this Court to pass any order for any pdrpose under

-e'
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Article 225 Is unlimltedo' rrincip5b-3 of fc.lrress and jii^stloe 

which inf:̂ r,Ti the pro visions of iho CoP«.C  ̂ ir.cy 'Lr- ;T.op .̂od 

excopt in so far «3 they mc*y be contrer/ to th»s provisions of 

the Cbnsbitution . or Rules of Courto' One of the • principles is 

that a Decree or Order may ba exncirfced by the Churt whi:::h  ̂

passed it or by the Court to which it is trensferj^irl tbr tha 

purpose-o’ Since the‘judgment s o u ^t  to be implemented was 

passed by a Division Bench of this 3ourt,bg^ion for its 

Implementation must be mede to a Division Bench,

Certain legal angles, as they appear to me,' 

m^sKbe indicated* Under Rule 2(v) (c) of Chapter V of 

^  the Rules of Court,’ a judge sitting singly m?y not

decide an spplicetion (other than one fbrllnterim relief) 

to v^ich Ch^ter XJCU applied,' vlzo',’ an application for 

a direction or an oider under Article 226 { other -Uien 

writ In the nature of Hdseas C^rpxis) o‘ Ih the matt«r of an

o r d ^  of costs,' the.X3c«irfc may transmlt-tb© -otder* to the 

District Cburt for execution under Rule 11 of CSiapter 

but'tlierB is no corresiponcllng provision for 

transfer-of cases ibr enforcement of other relief 

, .awarded J?y this Court*' Hence,' a motion for enforcen^nt 

o f  an order,' passed in a writ petition under Jirticle 

226,1 way be made to the Court itself in view of the 

wide scope of Article 226©’

 ̂ ^ c o ^ i n g  to Rule 13 of Chapter V of the 

Eifics cf Court, an application to thesame effect or 

wi<^ the sente object as a previous application on which

/ry
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a 8?nch hrv. psssed nny orrtor,’ nhsU oj.-x3innri".y

heard hy -rrr.̂  Bsrcbo' with tii :.= ̂ ' *:h.'.crsnerel

. princiu.'.'o ?. C5cv.rt vh rl. h -̂1 y asseo !=< co.r.:yK\ f' Vi?y

exGcutt woi:5.d Fb:n; fchpt sd  fp.r os exitof^emsnt

of a jViC’timj-'TJ of this C o u i . - t - . , ' b y  n Tjlvislon

B3n:;h/ jjs cencornad,* the motion :nast bs mroc. *-/* t;n

liivlsdfOn BeticSio

tihe English lie® on tho rrtijthod of eni(?5j.'U

of an unoomplled M?r>3arpu? .is st.-1t.3d In Halsburr'̂ *̂  s

Laws of England/.Second Edition,’ V-)l\m9 9,' r^ra 1359

(at Page'798) as foll-'ws*-.

®If a TOandamis be not coaplled \^ith, tho Cburt

or  a judge,'besides or instead of proceedings

agplnst the disobedient party for contempt^* ras^;

direct ^that the ê d: required to be done mc?7 be;done

so €ar as practicable by the party by whom the

mandamus has been oWtrdned/ or some other poi?3on

appointed by the Court or judge,' at the cost of .the

disobedient party,’ and,' upon the /sect being doneV

the expanse IncutTned may he ascertained in such

manner ar the 6ourt or a judge m ^  direct,' and

execution'iney Issxie for the amount so ascGrtaine'd

and costs 0“
■\

In the Fourth Edition of Halsbury’ s Lav;s of England,^ Volume 11 

'the law stated In  para 1568 (at Page 822) as ftsllows:-
I

/  "Dlsobeda.ence to an order of certiorari,^*

mandamxis ozr prohibition is a contempt of court p«3
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Is- punishable by committal. for contempto

2Si dsse of dlsobcaieiKie to an orfer of 

mendamus/' a court also direct th?t ttc a-t \ 

required to be done may be done/ so far as 

practicable,' by the i orty by whom the order was 

obtained or soma other persons ^pointed by the c.v;r'tj 

Bind the costs recovBied from the .disobedient party*

It Is clear,' therefore/ that the Cburt cen direct an ibcc>unt3
- -  H-

Oonvnissloner to perform tiie function o f  fixatioi^/refixation' • • r. ■; V-v ' " * ' “ '

o f  the Pay o f  the petitioner end determine the arrears 

payable to them on the basis o f  the mandamus granted by this 

^  Gourto' ^urther,' the expense incurred to this regard may also 

be required to be paid by  t^e disobedient party®' t consider 

this to .be  a reasoneble and fa ir  course to be adopted 

in Oases IDce this*'

Wie preceding to punish for contempt of 

C!ourt,_^nder the Contempt of Court .&:t or under Article 

215 of the Coiistitution, strictly speaking,’ is not a ^

prt>ceedi»ng in execution of judgront, decree or ordery'

It  is only a pjroceeding to Impose punishment within 

specified limits#' in the hope that under sanction o f  

piittlshment the delinquent party would Garry out the 

mandate* So far as the actual per^rmance o f  the 

.mendate ic concerned, the provisions o f  the Contempt 

J  o f  Court l^t  or  Article 215 o f  the Constitution are
«

o f  XK> assistancep' Wie Hig^ Court*s powers in  this 

^ g a i d  must ultimately be exs^tri/^etd ^ixt:4cie
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226 In e proper fommj in.e»?rcise of th<??e 

pcw'2ii3 , this Court meiy peiss such orflera as nu-y , 

neccseu3y/ fair#, just/ ©nd effective; 

the hairSs of *-he Oourt are not tied down by the 

provisions of Code of Civil Procedureo*

The position which emerged from the 

ju<̂ CPTieî / under Implementatl on/’ hOS been set out in 

earlier part of tlils judgmento It is clear enough 

that the epplicents ware held to be entitled to 

.arrears of salary etc.* only for, a period of three 

years prior to the date of pmsentation of the vrrit 

petitiono' It is also clear that although the Court 

directed that the pay was to be fijsd in accordance
'  I

with Rules 2017,201SB, and 2027/' reed with Circulars 

of 1961 and 1963/ and the President*s decisions 

^published in Gazette dated 16*i3o*61/’ the Court did not

^et out Ite  Interpretation of thoso provisions-- < to 

pjDvlde the guidelines or fixation/re fixation of pay 

and computation of arrearBo’ 3he Oourt did n^t say that 

t^je pay fised/refixed of the eppliCEaits oould exceed 

the rnaximuim of the scale of pay for tJie particular 

stationary^ post held by the applicants o' Wie ODurt 

ii^icated/- inter alia, that fixation and re fixation was 

to. be done in accordance with Rul$So' It would be 

l^erent that no fixation could be ms3e beyond tJie 

Rules and perhaps there is no Rule that Fixation of pay 

can be made at an erount in excess of the maximtan of 

the p3y scale of the post he Id o'

A

' A ?
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The Chartered itocotmtentg hfive clerrcly 

vrrong at least In these two respectsy and If th-::/ 

enterteined any doi^bt the true position in ih is

regard, they would heve been better a3vised to seeh the
I

guideox^e of this CJourt rather than Ignore the di.:.-«ot.1.o?is 

contained In the judgment for which they were appolnbad 

as Commissioner of A::count3 * I would not liJce to szy 

anything m^re on the merits of the eiTDunt payable to 

each of the applicant, because,' for reasons already 

r e c o r d e d , ’ that has got to be done by a Division Bench 

of the ^ourt before which-applicants may file applicaiA:6,j:' '̂-0 

^  , intiie flatulife.xrf far enforcement

and implerrent?tion3K3>f ^thls Gourth .̂~xjrdief‘<,'.1f3Vs end when.

■ 5Uch . §iJpllcatsiori istfiHedi: tJie IhlaerpiBt&elon'of the 

vRuleS^’ the.’ lettera-andhthe President*^ o£d6rs>- as also 

-taie cialcuietlonsfinead byithe if>plicents-,' ^  the opposite 

^ t t i e s ;  end !ly tiie ^iartered toouiiftentsv'-would come 

-up'for scjJutlnyo'■ Within-tJie Ilmltefd scope <6f pr^deedings 

-for Oontenpt of Cdurt-Iri-the.pfesentr aWllcatio'ny'rio 

further action '!« refilled for>*.arid -'"It dOeS 'n'y'6 • &ppe”an just 

-to impose ■ a punishment; ros'rely for the nfldl^y vlth_whl:^ch

,the opposite’parties''px0Cee«3^-:*<>.:^0i3c pvitj Ithe amiifii’̂ '  '

.payable tq-.ttet vlt- jls.-rather :t^ that

despite; pas©age:.Qf: 6e>©<r'̂ l it-h^. nc?fc yet beejfn

possible: to-ifl̂ e tjie «rjfescti /C^nsequertti.ial

pensionary b e ^fits  remissible ftp-ther lappiicants* r ir '
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I  considered the. question whether J v'-C mry

n ? r  tJic; mmt-ter to a “Largor P\?rjrh, bul' C '•jjt.i J:

Vho"!: r»ut serve eny useful purfosG 3j<'so->; i-; :v 1 rr ac

t;’.o •.'xx;r>en'’̂  epplicatlon tc c-'nc-cjrrî id/ e ''*.•! 3 'Jtn

oiJy ccivsiCer-the quostlon of 1^3 oppcr.;L':u i.'.Tirt'o*;'

corrmi'Jitlng a contert5)t of Couri e7>3 no rnoro. IVicj r̂ iotiDn

for X3±H rtjQlt3 5tior4 of the in th*e nature' of ri;>r̂ , ;tion

of t^ils Courb*3 Older is of a dlffirsnt clc,sr: ejy.l vj^uld

have to te raided bofoiB f.nd oonsideied hy a dif??br3nt

forum in tho. ligTit of eltore' '̂heri, different j.rijTCiplGs of

lai-7o‘ I  mry still hopa that if  a prdper pefcitl-'n in the

naturo of an application .for execution for implerx^.ntation

of the Court*s order ismsde before a Bench,' it nay be

possible to ettlo th^ entire controMtsrsy at a very

early dete«'

Before 1 part with this case,\the bills of

gartered Arcountante n ^ t  be settled*,' They have clrimGd

^ e  Allowing fees*- • * •
i'.-'

In the C£ss of Was! Haider «

«* “ •» ; Pendey

n » tt R.Ko’ D»bey ^

Xn the Case of S*X,'Srivestava ~

o n
A

U. II

ft - a

n . It

n tt

•f \
« ■«

{|

tt

« Smt, Vieyswciti « 

«L.P<,>7nt*iotrl ~

“KyVo’ Pandey 7

“ Jegdish Prasad - 

"R.C. Kjuja 

“SoPc Srivastava -

Er, 5j"’77S/-o‘ 

tec' 8 , ‘75 2/-. .

10 ,‘■3 1 7 /-

Rs*' 4 , 468/--« 

R3» 6 / 5 1 3 /»»

ns. 2/t)0.5/-,'
* .1

Rs.' 6 /% 3 «4/-  " • 

RsJ 9 /3 7 'I7/- .' 

Rft,' 9*7  4 : 1/- . 

,.RsV
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Kiese claims are ma3e on th® basis of a ;r .cenfc .pt the 

anount determlaed by theme' already stated,' ths enr.’â tjs 

calculated by the Caartered Accountants have been challenged .by 

the opposite parties to be greatly exaggerated and excersivo,' 

Ihe contention of learr^d counsel the opposite parties is 

that the anount really admissible as pausble would be much 

less and coiisequently the fees claimed are too high and 

^-d^seir^ to be reduced#' !Ehe contention of learned counsel 
j . • 

for opposite parties in this regard cannot be said to be 

wilthout substance fo3  ̂reasons alr^&dy recorded®^ Having 

re<gard to the nature of the iwjflco' 1 direct the Union of 

Imc!ia,' throu^ opposite l>artles «oso".l 6 '2 / .t o  pay the 

sutms of Rs." ii|boo/-/Vi3ooA/'-2,'boo/-i?.'?5oy- l/bOOAo’

5ojoy-o’' l,l)00/-P2,bOO/p-2/bOO/ 8nd.i,‘50O/-.respectlvely in t^e 

V a r v s r i  Haider,^ Pandey/ R*”tc«\l>ubey#

S .I jo Srivastava,' Snrt:* 'Vldy^atl,' i^lh o trl ,' Kot*o’ .
%

Pauley/ Jagdish Prasefl//Rib®^ i^uja and Srtv^tavao' =

Wiiii the abo:ge observations/this petitlonis 

dismissed^’ Parties shall bear.their costs © Wie Union of 

India,’ through the opposite parties nos6- 1 and̂  shall p // 

the fees of the Quartered &:couritants as held above within 

two rnonths from todayo‘

S d / - _ K o '  N a t h  ,

- , ■ . r i£;.-S^l?86
A»F«n Mr»,> 57«^6 

?sn3ed*Bvt~ Rally )\nand/«»:'

B^afnined
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In Central Administrative Tribunal, Lucknow

Writ getitioa No.

C/\T-oA-l50/8dC>-^

R.K. Dube

■ Vs

Union of India dx Others • • •

Petitioner

Opp, Parties

A

regards the case ol R.K* Dube petitioiB r No, 1.

1. That he was working as Guard ^ade  B on 10 .7 .59  

in scale 150-5-240 and was drawing fe. 170/- as substantive

pay.

2. That petitioner was promoted to olliciate as R.T.A 

in grade 250-10-380 from 11.7 .59  on Rs. 255/- as R.T.A.

3. That rule for Medically Unfit was applied in calcu­

lating the pay on the stationery post by adding Rs. 85/- i .e . 

50 of the grade pay of guard,

4. That his pay on the running post was not correctly 

calculated, 75% as element of pay should have been added

in guard grade pay.

5 . ®iat while fixing his pay in the stationer^’’ post 

50?  ̂ pay of the running post pay was not added as per rule 

and judgeiient at page 19.

. . . .2 /-
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6. That 50?o of the ehhanced emolument of the 

stationary post pay was not calculated and added from

22. 1 . 5s,

7. ^ a t  chartCirrear^ and amount drawn during the 

period was submitted at the time of filing writ.

S. Forqiula for fixation of salary on the running

post and then en stationary post is the same as other 

petitione rs.

Lucknow

Dated; 18 ,9 .89  Counsel for the petitioner

CkXXjfVu<ff-e:v̂-fv<uL/>

‘ \ Csjvj~tL 'b '
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II

Submitted for kind perusal and necessary action

In the Court of the Hon^ble Central Administrative Tribunal

L U C K N O W

CAT. OA-150/88L Shri R.K* Dube Vs Union of India

As regards the case of Petitioner No»3 (L.P.Agnihotri) 

it is pointed out

That the petitioner was working as Guard GradelC* frc»n 

31 ,1 .62, utilized on Stationary post as RTI/RTS, Lucknow, in 

Grade Rs. 100-185 (PS ) as there was no mention of the Grade or 

Scale in the authorised scale of Pay, The authorised scale of 

pay for this post came in the year 1963,

2) That as per rule 7 %  of pay was treated as Running 

Allowance forths Running staff drawing pay in Prescribed Scale 

and thus the petitioner No,3 ought to have been given 75% and 

not 40^ as is evident from the chart submitted by the Railway,

3) That the petitioner's pay firstly be fixed in the 

Running post i .e . Pay plus one increment plus 75% then to bring 

him on stationary post, the pay in the Running post be added with 

50?o in lieu of m ileage as per normal rules and judgement i .e . 

for one increment az per judgement dated 12.3,1979 at page

13 para 1 ,7b% as per judgement dated 12.3,1979, at page 11 para

Contd.,., ,2 /-
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2x para 2 .

5C?b for the purpose of fixation of pay on stationary Post 

as per judgement dated 12.3.1979, page 17 jSara (b) and 

Single Judge Judgement dated 7.11.1974 page 6 to (11) •

- : 2 : -

r

4. That keeping in view the Permanent loss of D.A 

8. D .r . and benefits thereof, The Hon’ ble President of 

India was kind enough in according his necessary sanction 

on 22.1.58 in order to protect the emoluments of the 

Running staff utilized on stationary post, by adding 5C^ 

of the Pay so arrived at,

5. That the petitioner No,3 refused to work as 

RTI/RTS 3 on the less pay and emoluments in the Selection 

Board but was forced to work. Further, the petitioner 

kept on contin ous efforts in person and in writing vide

his representations dated 5.12.1961, 5.3.1962, 6 .7 .62 , 

7 .8 ,62 and so on Annexures 8 ,9 ,13 ,14 ,15  16,17,18 etc. 

alongwith Writ Petition No. 1817 of 1975, hence was rever­

ted back as Guard Grade *C*•

N.B. Due to continuous efforts by the petitioner in

person as well as through representations the Law of Limi­

tation does not apply in his case.

6. That if the so fixed pay of the Running Staff on
maximum .

the Stationary Post goes h«»r above the/Pay of the Grade 

on Stationary post, would have been created a post etc. or 

not utilized or the difference of pay would have been

... .3 /-
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A

- : 3 ; -

\
protected. There is no justification or Rule to force an 

employee to work on less pay and emoluments. This tentamounts 

to ’ BONDED lABCUR Kindly peruse Judgement dated 12.3.1979 

page 13 (a) (11).

7 . That the poor petitioner No.3 toiling with the poor 

financial conditions, he was put to undergo while on Statio­

nary post great financial loss and was further harrassed, 

when he retired as Guard Grade ’A’ Special on 30.11.1981,

was not given him the benefit of 7 ^  of pay as mileage which 

ought to have been given as per CAT Principal Bench, New Delhi

Judgement in case No. 646. Registration No. 4lO/B arriving

out of old C.W.Po No. 915/78 decided on August 6,1985,

(photostat copy attached and Railway Board's letter No. E 18

R A M/3/1T1 dated 16.3.1949.

8 . Fixation of pay of the Petitioner No.3 should be as

noted below as per rules and judgements

Fixation of PaV in Running Fosti

Grade Pay as Guard Grade *C*fe.170,00 ) as per Judgement(a)

(b) 

(c)

V

KxxiXax&S ] dt/-12.3.1979,

One increment as per Rules Rs. 5.00 ) page 17 para 1.

Add 75^ of pay as portion of-Rsi31*00 -(As per Judgement 

Running Allowance forming of 12.3.1979 at

element of Pay page 11 para II

8. IV,

---- ---  ( Pay of Running

— I Post Judgement 

dt/-12.3.1979 

para 11 para 2 .



\
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A

mm • A * ^

Fixation in Stationary Post;

(d) Pay of Running Post - Rs. 396/-

(e) Add: 50^ in lieu of

Running allowance - Rs* 153/-

te. 459/-

(f) Fay on Stationary Post - Bs* 459.00

(g) Add 50^ of the Stationary Rs. 230.00 

post enhanced emoluments

from 22.1.1958 as per

President Award/decision______________

-As per Judgement of 

12.3.1979 page 17 para 

(1) and single Judge 

Judgement of 7,11.74 

Page 6 to (ll) Pay of

Running staff on 

Stationary Post,

As per Judgement at 

page 19 Rule 2 ,

Rs. 689.00 Pay in the Stationary 

" Post from 22.1*58.

10* That the petitioner was paid only Rs* 240/- as the

maximum of the Grade, whereas he iught to have been paid Rs.

689.00 with emoluments would have been regularized by creating 

a post corresponding this pay.

11. That the petitioner has already submitted the charts

as regards the Pay, D .A ., C .A ., H.A. drawn by him while working 

Has R .T .I/R .T .S .
I

At-



r

>

i
- • 5 • -

12, That R .T .I/R .T .S  stands are the same as at

several places Railway has written Road Transport Inspector 

and Hoad Transport Inspector and Road Transport Supervisors.

There is no objection from the petitioner’ s side to this

issue.

13, That the petitioner prays that the arrears be paid

with Bank Interest and cost of the case in view of the facts 

stated above,

14, That the charts as directed by the Court on 21,9*89

are enclosed herewith.

Enclosures: Counsel for the Petitioner

No*3 Shri L.P, Agnihotri

I

-A
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eifizatlM  «f f a f  of Uhrl L«P.A«nlhotrl. wuurd/UCO treating tha rtmnlng alloviin 
•tatloncorr foat u  par dtoialen of tha Btgb Court Iiucksow.

8«kj«et to Teriflantlon fro> ttM accounts.

S .Io . Ĵ aaorlptlos* Stttloaary  p o s t / 

6r«d« data.
r«y alro^y flxad on Fa7 aa ahoul

1. Ba vaa vorklac aa OoaM 
grcda *C ea b. 17V~ ̂  
•eala b. ca 31«t.
t9«2.

MSfS/dTfA* b.i;0-240 
*ete<l 31 .t .62 .

£i. 2i0/~ detod 
31.1.62.

(!▼

it, M O /-  

4<*t «t n

. 5<*s O i c r .  
[ t )  b .2 3 a / > tC i 

but flxBd 
balas tbs 
craio

2* b  raaatnsd oo statleaaiy posta In erada Ii. 150-240 vpto 29’.5*<} and «aa paid tl* O b«aiC/-

tlTl. Fareonso: 
fcaalmo'

r
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• ; ^̂ ?̂ ^NQMENT LETTER m :

' 1%AQ;r‘>yt'm«bOiriit i,GfiiniOg>aJi
■YCUi£Lâfei.i-"y „Qfr  ̂t;f,Of f  ̂Of r  ^  ......... .—  c ( • J

X 'IM inn >-■--. rnni-^f  ̂  ̂  ̂ 'ij.^-TOH BujJxiTtu?^ AiTijnabad, I .M :r v -VI.

^ ,FA&CA0(?2nsion)iM  . R ^ .  ^arodo ; I-'o u g p ^Ngw  . .r. 4,

AHENDMEWT OF PEKSIOrl & RELIEF AS SAMCTICNE];  ̂ VIDE THIS O/FICE^PPA/
FPO NO: Aye '? i? i  c" V -» J  A Kii'iC.t, -5, IM TERMS OF RLY .BO, '3
LETTER I/?^v'Di> A ' ^ t  J u L  70 BD3 .LiCT r:-;;; HO/,->Ar.™n
2l/7Pt. :i:: ' r ' t ,? .7,:;1 ■

, (PS-7867). , . t-, ,. ■
Pay to /V'S*/-^^Ex' /T, (/</". amended pension
R s S»5y~"■v-î v.eT.lo'f @^•> //i fê /•.  ̂ t/ctal Rs, , / - ,, p ni, v/c _l j <■ )• ■ r V  t n

».i •§$. . C-v & F<o1j.c'1T7?s doio i I ••TT j.n j'Jrj rr;.v £?’'.£ 'u: 1;; •:/’. (.v.-4̂ "0 nfiifto/
: jt.fi/ C-Ĵ c. r / , Ol (- ' ■ J

"Family Pension Lu A '̂'/o 1 - ■ ______
Rs.7^ 4 -- >- -i-Relief (& p.- 7 r̂ T T T T - >7 Vo^ni v ' / - ■ P
to ><;.//- ^^,9 & xhan'THTer -'? wai , ,, I-. ,, ^ T l U ? ': ei ___

\; Total  f 7 p »m« t i l l  her do.-.'vh or i^ a a r r i ^ j^  vr]:ic'i o\■. r .i/; u-'.-.
The employee h;>s commuted fe, //y \-j - of his o rig in a l  ;-,'onsi--n

1 ‘ His pension authorised nov/.may pleass be reduced to F"fTft;::' ^
admissible from xime to time on pcn;'ion R3„<.- .^1.. v^ef t : . '! ' c '  pny.nen:

! of commutation value at yoiars i r̂ 3 niPnths ax’ue'r'the di i a af i.';Gua :;f 
tii is Oifice PPG of even No.dated_fy .̂' ______ •

■ All-payment of Pension ^ Relief ]v::id at youro on the a\r!:horJ.ty of this
i office PPA/PPO of even Mo. d t , 'u __ \vould v/ill be r'v.cova7r.b''.e in
■ f u l l  at the time of making Is'c pay;r,ant of anenced pension ourl’torised 
: r.o’>%Hecess:-iry amenlrnent may pli-jiire be made at yaurs on b^tl'i oi'e halves

cf FPO' c/ other documrfitf. as per instructions 0 the Rly.Poar'’ .
Li.rfepence of DCRO Rs, __ (Rupees i C___ ______ _̂____ )
m^y bd paid at yoi.;rs after^cT.justin5 any excesa pa'T.r,;?vF a:;' p.?i;7n!7'.;; :.nd 

: r e l i e f  made a;' ■> :■■ irs di>a to • d pen;'1 on v r a l i e .

I

INCREASE IF RELj:--' :F” ’̂?FFD' Ff'^il "'FIF^TO' ,
Tir^E ON P.x^f’c:; :■ ./ f " f i . F 'F ' Is s i f j .e .

Sr.Divl.A/cs.Officer,
'■iorI:!;ern R'ilv.. '} . Li-.O ,

;;_llef @ Rs, pm from 1,"^,1,79 to 30.4«8Q.- - '
____ R̂s, “* • pm from 1 .80 to 3 1 1 8 .8 0 .

" • .1̂ , om Fram 1 „'\:F) to 3 0 . 1 1 , 8 0 ,
'■ / « ____ _ aa fro". 1 , 3 0  ,to 3 1 . 1 ;3 1 ,
;: A ___ Iro iron 1 .v -01 to ,3 '1 .3 c8 '|:

'' ^____ _ -3, ____  • arn f rc.n .1 «•■'■ ,C? i to 31 .5 .Q'i .
■. F-'cm l .o„m to 3 1 . 7 .8 ], . ’ "

!; _____ _____ ■ •■rni from 1 ,G ,C1 . to 3 0 ,S\-0 i ' ■
’ 'pm from laFO. 31 to 31 .1 0 . 8 1 ,

:; -oni. from 1..|3tt.A1 to 3 1 . 1 2 .8 1 ,
!' '? i  ^  -.'pm from , 1 ,FF to 'a-a. , ">> ,

-1 ^ pm ̂ fr'om t f > ■ : i yb .</. c ■. 2 "̂
' l / r -  I  pm-, iron j. / .■..). . '̂ o ,-v̂ < , r - re ;

.\( ' or .D ivisional  Account s''Off le e r ,  ’
' , Northern Railv/ay, Lur:]:nc'«’ c ‘ t

'''■ > I I f I J . *-■./' .'.V 1 >/'

- F  ^'W)c>1rl(/-
I . . .  • ^



Before the Central Aiministrative Tribunal, Lucknow.

/Writ Petition No, 1820 of 1975 )

( \ T - D p i j t s o  j ^ d c i- y

Jagdish Prasad

Union of India & Others

Vs

Petitioner

0pp. Parties

regards the case of Jagdish Prasad petitioner 

No. 2 in this case and original writ No. 1820 of 1975, 

the following points are for consideration

1, ?hat he was a confirmed ^̂ rade B Driver upto 

29.5*57 drawing Rs. 200/- as basic Pay in grade Rs. 160-300 

(P .C .)

2. That he was promoted to officiate as ALF (^s-

istant Loco Foreman) in stationary post with effect from 

30*9.57 in grade 260-350/(CPC) on Rs, 260/- minimum of the 

grade and no Running Allowance pay was added in his pay 

while fixing his pay on the stationary post i .e .  (ALF) on 

reduced pay.

3. Hiat the petitioner was agitating from 7 .1 .58

to 1975 for correct fixation of pay & scale on stationary 

post but no action was taken by the administration. At last 

a v/rit No. 1620 was filed in the High Court,

4, That the petitioner proper pay in running post

should have been calculated keeping in view the fundamental 

rights and fixed as, 755̂  of pay in running post should have 

been calculated for fixing the pay of running staff on

. . . .2 /-
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running post due to which officiating pay on the stationary 

post was also not calculated and Rs. 26o / -  v?as paid minimum 

of the scale.

5. Biat lir«t petitioner pay should be fixed on

Running post pay and then the second step would be to fix 

the pay on stationary post by adding 50% of the pay of 

running post pay with stationary post,

% a t  30% of the enhanced emoluments of the sta­

tionary post as per Pres id aits decision was not calculated 

and add from 22 .1 ,53 .

7. That the chart of arrear and the amount drav/n 

during the period working on stationary post hqs already been 

Submitted long before to DRl^l/Lucknow but no action has been 

taken till date and kept us reduced in rank and emoluments,

8. That Honourable Coi.irt may kindly order the Rail­

way Administration first to calculate the pay of the petiti­

oner in the ninning post according to normal rule. Thereafter 

it be fixed on the stationary post b3r acding 50% amount of the 

pay of running post on which fundamental rights existed from 

the date of officiating on stationary post and be fixed in 

proper grade to maintain the fundamental rights and avoid 

stagnation.

9. liiat the Railway Administration has ignored the 

Presidents decision by not calculating and adding 50% of the 

enhanced stationary post pay from 22.1 .68  in the pay of the 

petitioner for period of offtg. over 21 days.

10. 'Hiat the formula for fixation of pay of the

.................3 / -
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petitioner should be as under

PAY OF RUNi\!IiNrG STAFF IK RUMIIC- POST

1ST STAGE 

Grade Pay 
+

One increment 
+

Dearness pay

7 5 %  of pay as portion 
of running allowance 
iorming element of 
pay

200,00

10,00

35.00
245.00

164.00
429.00

(Substantive
increment)

IIND STAGE:

(As per judgement 12.3.1979 
page 17para(3)

As per CRT Judgement in case 
of Dev Datt Sharma CPW 915/
78 copy attached.

Per judganent 12.3 .79 page 11 
para 2&4 (substantive pay)

Pay of petitiorer in i±ie runn­
ing post as per judgonent page
11 para 2,x±ii&

Fixation of pay of the running staff (Petitioner) on the 

stationary post w .e .f , 30 .9 .57  &
offtg. over 21 days. 
Substantive emoluments 

^T^tay, running post 
as fixed pay

50% of the running post 
be added to

429.00 according to noriaal rules.

214.00 As per judgement page 17(b)
___________ para %

643.00 Officiating pay on stationary 
post from 30.9 .57  will conti­
nue till 21 .1 .56 ,

3RD STAGE;

Re-fixation of- offtg. pay from 22.1 ,58. 

Officiating pay 643.00

Add 50% of officiating 322.00
pay on the stationary post 
be added as per President 965.00 
decision from 22.1 .58.

As per judgement 12.3 .79 pate 
19 para 2.
Proper stage in the proper 
scale to be fixed for protect­
ion to former emoluments and 
stagnatir^n.

Lucknow.

^ated: 18.9.1989

( P 

Counsel for petitioner
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