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HRIER. SHEET @,

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ALLAHABAD,
0.A.No., 150 of 1988 (L)

R.K, Dubey & others eoe Petitioners
Vs,
The Union of India through - Respondent.

Chaiman Railway Board,
New Delhi.

¥ ke

Hon'ble D.K. Agrawal, Member (J),

The applicants in person. Sri Arjun Bhargwa for
_ e
sole respondents. In this case counter reply has not been
}I‘ filed on the ground as mentioned in the order;-sheet dated.
8.5.89. It so happend that an application on behalf of
the respondents was made on 5,5.,89 to the effect that the
applicants be required to sukmit particulars to enable
the respondents to file the detailed counter. The Division
Bench on 8.5.89 accordingly passed orders requiring the
F : applicants to provide the particulars. The Division Bench
also treated the application dated 5.5.,89 as a short reply.
I have gone into details of the record. The facts are
that by a judgment dated 12.3.1979, a Division Bench of
the High Court (Lucknow Bench) pro;)ounced a judgnent in
the case of the applicant as well as others whereby a
mandamus was issued to the‘ Railway Board to re-fix the
pay of the petitioners in accordance with the judgment.
The said judgment became final in as much as the respondent:
i.e. Railway Bogrd did not prefer Ezappeal. However, the
Railway Board failed to camply with the direction of the
High Court. Therefore, the applicants and sane others made

an application before the High Court for action under

, the Contempt of Courts Act which was decided on 27.2.87




¥/ -

directing the applicants to approach the Administrstive
Tribunal. The applicants preferred Special Leave
Petition before the Supreme Court which was dismissed
with a direction.;o.the applicants to move the Tribunal
within a month. A direction was also issued to the
Tribunal to dispose of the[ﬁigggggi within three months,
The applicants accordingly filed an application before
the Tribunal. Notice was thereafter issued to the

. . a’L'
respondents to file the counter affidavit. It istn that

. stage that the respondents &o file) the asbove mentionﬂ)

application dated 5,5.89. It is thus clear that the
counter affidavit is not being filed for no good reason.
In any case, I have been_ shown for perusal, the copy of
the judgment of the High Court dated .17.2.87 and copy

of the Special Leave Petition which are béing placed on
record. The copy of the judgment of the High Court dated
12.3.79 and the judgment of the Supreme Court dated
6.9.1988 are already on record. Thus camplete information
is available on record. The respondents can no more
delay €exr filing of the counter affidavit onﬁzg,protext
what so ever. Let the respondents ¥e file& counter
affidavit within 6 weeks hereoffailing which the case
will be heard ex-parte,, In case the respondents filed
the counter affidavit within the above period, the
applicant may file rejoinder within 2 weeks thereafter.
Fixed 18.?ﬂ8% for final hearing/ex-parte hearing of

) S

the case.

2. One of the applicant namnely R.K. Dubey is
said to have died on 25.4.89. An application has been
made for substitution of the name of his widow. The

learmed counsel for the respondents stated orally that
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some time may be given toame for filing objection, if any.
It is a very simple matter, the perusal of the service
record woull atonce disclosqd/uhe;eLtne applicant that s
Snt, Phoolmati Dubey is or Mis not the widow of the

. ¢ y ; E ‘ » :
deceased employee which can be very—fide fram the service
record available at Lucknow. The objection, if any,

b

supported thaz documents may be filed within 10 days
hereof. Put up this for orders of substitution on 8,9.89.

Copy of this order be given to the respondent's counsel.

Vap: @9"‘”'?‘;% 89,

Dt. 12.7.1989, Member (J)
oR {
No tlet cQ;o's: V)
J e ":k‘:
N R i
Y2 F A% -
114
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Shrl ¥ K. Khare counsel for the applicant and
Shri Arjun Bhargava counsel for the reSponc:ent:sv ,
are pre-sent.‘ Hearing cont:mw _ Put up tanorrow..

# .
JMa

Hon' Mr. Li.K. Adrawal, JM., ¢

2/11/89! Shri v .K. Khare counsel for the applicant ané
Shr:L Arjun Bhargava counsel for the reép‘on‘dents’

'\’.‘\\\J " |
‘\Wc%\\\. (sns)
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. Ve
2, To be referred to the Reporter or not ? \b
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Reserved

Central Administrative Tribunal,Rllahabad.
CIRCUIT BENCH-LUCKNOW

Registration O0.A.No.150 (1} of 1988

1. R.K.Dubey -

2.Jagdish Prasad and

3. L.P.Agnihotri cen Bpplicants
Us.

Union of India through the
Chairman Railway Board, New Delhi .. Respondent.

CONNECTED WITH

Registration 0O.A.No. 158 of 1888 /L)

—

E.R.Viswakarma .o Rpplicant

Vs.

Union of India through
the Chairman
Railway Board, New Delhi ... Respondent

Hon.D.K.Agrawal, JI

Identical relief has been sought in both

the above petitions which 1is worded as follous:-

"... to command the Respcndents to implement
the orders passed by the Hon.High Court
dated 12.3.18789 as contained in Annexure
1 to this petition and the petitioners
be afforded arrears of salary/pension
as per the rules and formula accepted
by the Hon.High Court and also narrated
above in pare 6 of this petition. Such
other orders may alsoc be passed as this
Hon.Court may deem fit and proper in the
circumstances of the case."

2. The significance of the relief sought will
be glear from the fcllowing discussion.

3. It is relevant to mention the brief history

of litigation. Initially three writ ©petitions-

No.1046 of 1870 { by R.K.Dubey Applicant No.1 of

the present Application?,m%i% nglgt. 880 626 of

1971 by two others {not parties in this case) uwere
filed in the lucknow Bench of Allahabad High Court

M —E ; > M;,‘/
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claiming that running allowance—paid on the running
post was part of pay when posted on a stationary
post. A Single Bench by & common judgment and order
dated 7.11.1974 upheld the contention of the Peti-
tioners holding that the running allowance was
part of the pey but that the arrears of salary
except for the period of 3 years next before filing
of each of the writ. petitions would ordinarily
be barred by law of limitation. Aggrieved by this
decision, the Railway administration filed 3 Special
Appeals before the lucknow Bench of the Allahabacd
High Court. Two Special Appeals were filed by two
of the Petitioners. At about the same time, seven
cther writ petitions came up involving identical
issue. All the five Special Appeals and seven writ
petitions were decided by a common Jjudgment and
order dated 12.3.1978 by a Division Bench. The
order passed by the learned Single Judge was main-
tained. On delay being caused in the implementation
of Jjudgment dated 12.3.1878, the Applicants and
some others filed Contempt Cese WNo.460 of 1880.
In the said Contempt Case M/S5. Bhargava and Co.,
Lucknow {Chartered Accountants’ were appointed
as Commissioner of Accounts and a reference was
made to them for determining the amount of arrears
if any, payable to the Applicants as a result of
fixation/refixation of pay in terms of judgement
and order dated 12.3.1878. The aforesaid Commission-
ers submitted their report holding that the Appli-
cant nos. 1 to 3 were entitled to several lakh

of rupees. The Railway administration filed object-

— Co_ S
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icns by means of affidavits annexed thereuith,
the pay fixation charts of the Applicants already
done by it in pursuance of the Judgment and order
dated 12.3%2.1878. The Contempt Application was dis-
missed on 16.5.1986 with the following observations
of Hon.Mr. Justice Kamleshwar Nath fas he then
was' -

"....The Court did not say that the pay
fixed/refixed of the Applicants could exceed
maximum of the scale of pay for the parti-
cular stationery post held by the Applicants
The Court indicated inter alia, that fixa-
tion and refixation was to be done in accord
-ance with rules. It would be inherent
thet no fixation ©could be made beyond
the Rules and perhaps there 1is no rule
that fixation of pay can be made at an
amount in excess of the maximum of the
pay scale of the post held.

The Chartered Accountants have clearly
gone wrong atleast in these two respects
and 1if they entertained any doubt about
the true position in this regard, they
would have been better advised to seek
the guidance of this Court rather than
ignore the directions contained in the
judgement for which they were appointed
as Commissioner of ARccounts.®

Thereafter the Applicants filed Civil Misc. Appli-
cation before the Division Bench of Lucknow Bench
of the Allahabad High Court, which was dismissed
by judgment dand order dated 27.2.1987 holding
that at best it was a case of improper or insuffi-
cient execution and not a case of no execution
at all and that the High Court had no Jjurisdiction
after the commencement of the Administrative Tribun-

als Act XIII of 1885. The Applicants then approached

Hon.Supreme Court. The Hon.Supreme Court vide its
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4.

order dated 6.9.1988 dismissed the SLP with a direc-
tion that if the Applicants file fresh petition

before the Tribunal within a month for appropriate

relief, the Tribunal shall dispose of the matter
within 3 months from the date the petitions are
filed.

4, The above petitions: were filed by the
Applicants on 6 and 7.10.1988. It 1is regretted
that the Tribunal was not able to decide the peti-
tions within the time 1limit granted by tﬁe Hon.
Supreme Court for various reasons.

5. The most unfortunate part 1s that the
Rpplicants have not come forward with the speci-
fic relief. The relief sought by them has been
guoted above. It does not mention as to what is
the actual grievance of the Applicants. Despite
the direction of the Hon.Supreme Court to the Appli-
cants to prefer petition before the Tribunal for

appropriate relief, the Applicants have 1left to

the Tribunal to find out what .were directions in
the judgement dated 12.3.1879 pronounced by the
High Court. How far those .directions have been
complied with by the Railway administration. In
what respect the directicns have not been complied
with by the Railway administration. The Railway
administration has already taken intoc account the
running allowance of the employees which they were
crawing while posted in the running category of
post at the time they were made to officiate in
the stationery category of post. Therefore, it
is a case where the Applicants seem to be aggrieved
with the fixation already done by the railway ad-

ministration. In the circumstances, it cannot be



said that the order of the High Court has not been
implemented at all or that the Railway adminis-
tration has feiled to carry out the directions.
It appears that the Applicants want to allege that
the pay has not been correctly fixed. If so, the
burden lay on them to come forward with specific
allegation and specific relief instead they have
worded the relief as quoted above in a language
which leaves it to the Tribunal to find out the
principle on which fixation of pay was to be done,
the fixation aiready done and the relief, if any,
due to the Applicants.

6. In view of the above facts, it 1is to be
found out as to what was the direction of the Divi-
sion Bench of High Ceourt in its Jjudgment and order
dated 12.3.1878. Concluding their observations,
Hon.Mr. Justice U.C.Srivastava and K.N.Goyal of
Lucknow Bench of the Allahabad High Court have
observed as follows :-

"For the purpose of contribution to provi-
dent fund and for other benefits in one
of the counter affidavits it has been admitt
-ed that different percentage of rTunning
allowance are treated as pay for various
purposes viz., passes, privileges, Ticket
orders, Leave Salary, Medical Attendance
and treatment, Educational Rssistance,
retirement benefits, fixation of pay in
the stationary post, compensatory City
Allowance. House Rent Allowance, Rent

for Railway guarters and for recovery of
Income Tax etc.

R perusal of these rules which have
been interpreted by the Railway Administrat-
ion from time to time which has issued
various circulars in this behalf makes
it more than clear that running allowance
is computed towards average a pay and in
this view it cannot be denied that it is
a part of the same.

R perusal of the Rallway Board's decision
shows that running staff 1is entitled to
50% of the running allowance towards the
pay which is to be calculated in accordance
with —rules, in this connection it will
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also be relevant to note that Railway
Board vide its letter No.18/1861 pub-
lished in the Gazette of 16.8.1861 quoted
President's decision, the relevant
postion of the same read as follouws:{

“"The question has been considered and
the preisent is pleased to decide that
the pay of such running staff wutilised
in stationary appointments for period
of over 21 days whose initial pay 1in
the stationary appointed is fixed under
the normal rules, in accordance with
para (b) (ii) of Railway Board's letter
No.{R} 49 RS/3 dated 1.7.1948 should
also be refixed under clause /2 of
Rule 2027 (FR 31 R-11, 50% of the enhan-
ced substantive @pay representing the
running allowance being treated as pay
for the purpose of such refixation.®

Subsequently, the above judgement dated 12.3.1878
was considered by Jabalpur Bench of the M.P.High

Court in Writ Petition No. 45 of 1982 S.K.Tewari

and 32 others Vs. Union of India and others uherein

it was laid down as follows in para 4 andS of the
Jjudgment: -

"4, A perusal of the judgment of the Allaha-
bad High Court indicates that the said
Court nowhere directed that the running
allowance should be taken into consideration
first for ascertaining the basic pay for
the purpose of fixation and thereafter;
for fixing the actual pay on the promoted
post....

5. ....A plain reading of the para indicates
that it does nowhere state the —running

allowance should be taken into consideration
twice while fixing the pay..... i

It again <came for consideration before a Bench

of this Tribunal at Allahabad in Union of India

Vs. Durga Charan and others (T.A.Nos. 617, 627

and 629 of 1986 decided by common judgment and

order dated 10.12.1988) wherein the following

g e R

observations were made :-
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" A plain reading of R.2027 makes it
clear that after the substantive pay
has been fixed by giving one increment
in the lower grade, the pay in the higher
of ficiating grade has tc be refixed under
sub rule 1., This rule only authorises
to draw the presumptive pey of the post
and as has already been clarified the
presumptive pay of a post 1is the pay
to which a person is entitled if he held
a post substantively. Posting to a station
-ary post which 1is in higher grade is
what 1is 1involved in this case. There
is no doubt that the post in the running
grade from where the petitioners  were
promoted or put to officiate on a station-
ary post were lower in scale of pay.
It 1is also clear that statiopary post
does not carry any rTunning allowance.
The object behind the whole exercise
of counting the portion of percentage
of pay equivalent component c¢f running
allowance as a part of the pay before
the pay is refixed in the higher grade
is to do away with the financial disad-
vantage that an employee may have to
suffer and also toc give him some attract
to opt and apply for promotion te station-
ary post. In conclusion fixation and
refixation cannot rTesult in payment of
a salary of Rs.8960 for holding a post
which has a scale of Rs.260-350 per month
only and by no stretch of imagination
any employer can issue such absurd instruc
-tions as to result in a situation that
will conclude to such a result.®

X.
Then again, in Ram SumerVs.Union of India and another

(T.A.No.56F of 1987) a Bench of the Tribunal at Allaha

-~ -1

-bad by judgment and order dated §.3.1988 observed

as follows :-

"On going through the relevant judgments
of the Allahabad High Court, we find that
no specific direction has been given regard-
ing the fixation of salary of the Applicent
as claimed by him. It has been asserted
by the Respondents that Annexure 1 of the
compliance report fcopy annexure R-8' filed
by them before High Court on 23.11.1986
discloses that the amount claimed by the
Applicant in the present application 1is
neither admissible nor payable. Learned
counsel for the Respondents Sri talji Sinha
contended that the pay of the Applicant
wes fixed/refixed on various dates in accor-
dance with para 2017 of the Railway Estab-
lishment Manual as applicable at that time

ZSj&$§%§3 Yikzﬁrlt
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until the confirmaticn of the Applicant
on the stationary post of Relieving Trans-
portation Asstt. w.e.f. 2.7.1855. It wuwas
also stated that the Applicant was confirmed
as Guard Grade 'A' in the scale of B.150-
225 w.e.f. 20.5.185%4.Ye have considered
the applicability of the relevant rules
in the matter of fixation of pay of the
Applicant w.e.f. the date of his promotion
as Relieving Transport Assistant and confirm
-ed on that post on 2.7.1855 and are of
the opinion that R.2017 of the Railway
Fstablishment Manual read with the instruct-
ions contained in the Railwesy Becard's circul
-ar dated 17.3.1949 (Annexure R-9)  was
applicable in accordance with these instruc-
tions the applicant was entitled to fixation
of his pay on promotion as Relieving Trans-
portation Asstt. on 7.11.1851 as follous:-

1.Pay in the Running cadre Rs.125
2.50% of pay in lieu of mileage
Rs.62.50
3.Total Rs.187.50.
Pay to be fixed at Rs.200 mwinimum of the
grade of Rs.200-300 in accordance with
sub rule AfY1Y of R.2017 of the Railway
Establishment Manual.™
7. The observations extracted above leave
no room for doubt that the element of certain per
centage of running &allowance forms part of +the pay
That is what is laid down in the Railway Board's ins-
tructions of 1981 and 1963 and has also been observed
by the Division Bench of the lLucknow Bench of Allaha-
bad High Court in its judgment and order dated 12.3.79.
The only question is whatAper centage of the running
allowance is to be treated as part of the pay. Accord-
ing to the Railway Board's instructions, it wvaries
to 50, 40 or 30 per cent from time to time. The basic
pay was to be enhanced by 50 per cent by 1861 instruc-
tions. This was modified to 40 per cent wunoer 1963
instructions. 1861 instructions were effective from
1.4.1858 and 1863 instructions from 1.2.1883%. By
18976 instructions, this element has been modified
to 30% of the basic pay w.e.f. 1.4.76. The guestion

which falls for determination 1is as to whether the
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pay of the Applicants on the staticnary post was or was not
fixed taking into account the per centage of running allow-
ance. The Applicants have purposely chosen not to specify
it. Therefore, the Service Books of the Applicants were

perused to find out as to how the pay of the 2pplicants was

fixed by the railway administration. Service book indicates
that the railway administration has already taken into accour
50% of pay in lieu of mileage. It would mean that nothing
‘is due to the Applicants. However, the case of each Appli-
cants may be discussed in brief to indicate as to how their
pay was fixed on the stationary post and whether any arrear
of salary was due to them for the period 3 years next before

filing each of the Writ Petitions by them,

8. The Applicant R.K.Dubay while working as Guard in
the grade of Rs.150-240, drawing basic pay of Rs.238 on ?.g
1.7.1959 was made to officiate on stationary post of RTA 3
in the grade of Rs,250-380 on 11.7.1959. His pay on 11.7._' ¢

was fixed as follows 3=

1. Pay in the running cadre Rs.238
2. 50% in lieu of mileage Rs.119 -
3. Total Rs, 357

4. The pay wae fixed at Rs.365 in the grade of Rs.250-380.

Sri RJK,Dubey retired on 30.4.1982 f£rom stationary post.
9. Sri L.P.Agnihotri while working as Guard Grade 'C*
in the grade of Rs,130-225 Crawing basic pay of Rs.170 on —
31.1.,1962 was pramoted as RTS in the grade of Rs.150-240.
However, one mistake was camitted in his case. His pay

at Rs.240 should have been fixed w.e.f. 31.1.1962 but it wat
fixed w.e.f. 1.2.1963. Sri Agnihotri was again .posted as
Guard on 15.7.1969 and retired as Guard Special Gr.'A on
30,11,1981. The Writ Petition No,.1817 of 1975 was filed

by him. In view of the judgnent rendered by the High Court,

as mengioned above, the Petiticners were entitled to arrea’fl

of salary for the period of 3 years prior to the filing of
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writ petition by each of them. 1In this viéw of the
matter, the arrears of salary for the period 31.1.1962

to 1.2.1963 are not payable'to Sri Agnihotri.

10. Sri Jagdish Prasad working as Driver grade 'B'

in the grade of Rs.160~300 was made to officiate on
stationary post w.e.f. 30.9.1957 and promoted as Junior
Labour Inspector and confimed as such w.e.f. 19.11.1964 i
the grade of Re. 370-475, Hisisgs w fixed at the

maximun of the pay scale, i.e, Rs.475 w.e.f. 19.11.1964.
He filed a Writ Petition in the year 1975. Aas such,

the arrears of salary, if any, within three years prior
to the filing of the Writ Petition can be awarded to him.
In view of the fact that his salary was fixed at the /
maximun of the pay scale in the year 1964 itself, no (,%

relief is duve to him.

11. Sri Vishwakama was drawing Rs.110 as basic |
pay on the date he was pramnoted to stationary post. X
Therefore, his pay was fixed at Rs.165 on the stationary
post and was given increments fram timeto time till he
retired on 31.3.1981 fram the staticnary post of Chief
Yard Master.

12. In view of the above discussion of facts and law,

both the Applications are liable to be dismissed, They

ace accordingly dismissed without any order as tocosts. ;.

Dt Govmrl

29. /2. &
MEMBER (JUDICIAL) /

Dated:s 28.12,.,1989
kkb
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Sup reme Court o
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IN THE CENTRAL ADMINISTRATI\E TRIBUNAL
CIRQUIT BENQH AT LUCKNOW(ADDL.BENCH AT ALLD.)

a0 0

6. A \ST ‘3 JRED,

BETWEEN

1.R.K.Outey aced about 60 years
son of lste Sri ?-mw Mansin Dl
r/o Bobey wali Gali Lai Kunwan,

Lucknow.

) 2. Jagdish Prasad,aced about 68
?’, years son of late Mahabir Pd,
r/o £E-3/95,Aliganj Housing Scheme,

[y Aliganj,Lucknou, |

3. L.P.Agnihitri,aged about 60
Ledi

years son f/Pandit R.P.Agnihotri

r/o 288/206,Arya Nagar,Lucknow.

And

Union of India throuch the
Chairman Railway Board,Rail
Bhavan, New Dzlhi,

G W S WS I AN WG U S AR G SR S o

Act_19856

1o Particulars of the applicants:

i) Names of the applicants: a) R.K,Dutey
nx by Jagdish Prasad A
c) L.PiAgnihotri
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11) Name of father: ‘8 Lk s ?%WWW

b) late Mahabir Prasad
Lt
c),Pandit K.P,Agnihotri

1ii) Designation and Office 3) Asstt.Yard Master,
Rly.Deptt, ,Union eof India
in vhich emplyed.

b) Senior Loco Insgector
Rly.Dept t.Union Of India

¢) Guard,Rly.Depti.Union of
of India

All remained posted in
U.P. and now retired,

7’% iv) Office Address. «(Rtd.)

vy Address fo: Service "
, of all notices. a) Bambay wali gali,Lal

‘Kunwan,Lucknowv
b) £E-2/95,Al iganj,House |
Scheme ,Al igan j,Lucknowv.

>,« : c) 288/3068 Arya Nagar,
Lucknow.

. 2. Particulars of Regpondenis:

i) Name and address of

Re spondent The Union 1f India through
the Chairman Rail way Board
Rail Bhavan, New Delhi.

ii) Office Address of ‘
q) [N the respondent Nox
-~ N_p/'b |

\94 B-Pafticulars of the order agsinst

<i;;2$ﬁﬁ§‘ vhich application is made
-~ .
T 7 -
: ////////’ i) Against wreng fixation of the pay/pension
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of the petitieners and the implementation
of the orders passed by the Hon'ble Mi ch
Court on 12603 1979.

ii) Date

iii) Chairman on kehalf »f the Union of India

Ministry of Railway.

iv) Subject in brief: Proper fixation of payfpensien

and implementat ion of order
passed by the Hon'ble Hich court

4, Jurisdiction of the Tribunal

The applicants declere that the subject of the

o rder agaihst vhich he want redressal is within the
jurisdiction of the Tribunal,

5o Limitation

The appbicants further declare that the
appl ication is within the limitation prescribed in

Section 21(3) of the Administrative Tribunal Act
1985 for the following sufficient reasons:

. s M Pt WS S - ——— - G

1. That the applicants moved the Hon'ble High
Court at Allshabad,Lucknow ench,Lucknow inter-sliz

for the refixation of their pay accerding to

the rules incduding the allowances permissible
to the cadre of the spplicants. The spplicants
hawe 3lse moved for the payment of arresrs of

salary according to rules after refixation.

2« That a number eof the urit petitiens were filed
before the Hon'ble Hith Court and the applicants -
were also a party in the said writ petitions,

The Hon'ble High Court however, after theroughly



B, That the Hon'ble High Court dismissed the
appl ication for contempt of court against the

respondent and others and made an observetion
that the spplicants should make an application

before the Division Bench for the implement at ion
of the orders passed by the Hon'ble Court dated
12th March 1979 the copy of vhich is being
annexed as ANNEXLRE-1 to this petition,

7. That the Hon'ble Hich Court coensisting of
Bench dismissed the applications moved by the

applicants and other similarly situate persens
and observed that a fresh couskxsfxackian ' case
be filed by the applicants and other persons

before this Hon'ble Tritunal. It needs mention

that the Hon'ble High Court 1in its judgment
dated 12th March 1979 had discussed the matter in

det ail and had taken into comsider=stion the various
Rules on thesubject an; after bestowing
considerable through over the various ple®s of the
parties, decided the £o varieus questions

raised in the petition. Howewer, the decision

of the Hon'ble High Court was not obeyed by

the respondent and subsequently the contempt

petitionanoved by a numkter of persons were

dismissed.

8, That the applicants and other similarly
situate persons aggrieved against the dismissal
of the contempt petition approached the

Hon'ble Supreme Court in different Special

Lesve Petitions. The Hen'ble Supreme Court

however, pleased to pass the follouing orders

en the said Special Leave petitions,

-
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going throuch the vhele case and hearing the
parties allewed the writ petitlons and issued
a mandamus against the respondent and to

comply with the directions of the court within
three months from this date. X

3, That the respondent filed a Speciel appeai
te fore the High Court against the sbove judgment
and order and the Hon'ble High Court wass pleased
to up held the judcment and order gassed by the

Hon'ble High Court and disomissed the =sppesl
of the Unien of India and issued a mandamus in

seven other writ petitions invlving the same

questions of law, The Union of Indiz was di ected
by the High Court to comply with this Judgment and
order within three months,vhich although extended

from time to time btut expried without any

compliance of the mandamus issied by the Hen'ble

Hih Court.

4, That vhen the applicants found that the

compliance of the orders passed by the Hon'ble
High Court is not teing made then the applicants

made s collective representation to the respondent
to comply with the orders issued by the Hon'ble
High Couct but despite the making of the representat ion

the orders were not complied with,

5. That the petitioners flongwith other

persohs filed Civil Misc. case fer contempt tefere
the Hon'ble Hich Court against the respondent Foxxthe
to this petition and others for violztion of the

Orders passed by the Hon'ble Hi,h Courtxgpgxexser
dated 12th of March 1978 through vhich the petitiens

wvere alloewed and mandamus yas issued to the
respondent and its officers to comply with the

orders.
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OROER_

" These petitions are dismissed. If

the petitioners file fresh petitions e fore the
Tribunal ror appropriste relief within a month,
the Tribunal shall dispose off the matters
within three months from the date on which the

petitions are filed.™

The copy of the order is annexed as ANNEXURE-2
to this petition. from the perusal of t he
above order it is apparent that t he Honf'ble
Suprems Court vide its order dated 6,9 .88
the'3099 of‘uhich was issued on 7.9.88 observed
£hat,the applicants should file hiscase

before this Honfble court and the same will

be decided within three months by this Hon'ble

Tribunal. This application therefore, is

"being moved before this Hon'ble couft for the

implementation of the judgment delivered by

the Hon'ble High Court on 14th of March 1979.

A

9. That from the judgment of this Hon'ble

Court dated 12.3.1979 it is evident that there a
are three stages in calculating;‘firstly the pa
im the running post and therea fter fixing and
re~fixing the same is conformity with the rules,
circulars and president's decision as
interpretated and raiterétéd in the judgment

of thxsxkaktbks the Hon'ble High Court.

The first stage,raléting prior to 20.5.1953

is in respect of calculating the 23y in the
rupning post also referred to as former
employment or Substantive emloyments in
conformity with rule 1302(5)(c) Proviso (II)

of the Indian Ralilway Establishment Code Vol.I

and the Railu%y Boargdts order incorporated
LY
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in this R-le. This pay in the running post

is grade pay plusl75% thereof as running allowance.

10, The Second stage is that of fixation of
officiat ing pay or presumptive pay or the

e nhanced substantive pay in accordance uith

the president?'s decision at page 227 of the Indian
Raliluay Establishment Code Vol.Il. Thus officiatir

pay ispay in the running post plust 50% thereof.

11. The third stage relates to refixation of the
. foresaid officiating pey in the stationary

cadre by further adding 50% of this of ficiating
pay in accordance with this rule 2027(2) of the

Indian railuay Establishment Code Vol.II
applicable from 22,1.1958.

12 That the Railuay Deprtment, the
resyondents even have accepted the principle
claimed by the petitioners in several cases

and aven followed the Judgment delivered by

the Hont*ble High Court on the same principles.
In order to satisfy this Hon'ble Tribunal the
petitiorers quote the name of Sri Saran ,
Guard, who had been paid fs. 2700g/~= as

arrears etc. on the same principle claimd by
the pe titicners but in the case of the
petitioners this principle has not been a-dopted
e d the petitioners a@are being deprived from the
fruits provided to other Similarly situgrte persons
The respongants thuS committed an illegality
offedning the Article 14 and 16 of the

Constitution.

7o Relief Sought
That in M\ ew of the facts mentioned in para 6

xixa above the applicants pray fortha following
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Where fore, it is most respectfully prayed

Al that the Hon?ble Tribunal may be pleased to command
the respondents to implement the orders passed by the
Hon'ble High Court dated 12th fMerch 1979 as contained
in Annexure-1 to this petition and the pe titioners
be af forded arrears of salary/penSion as per the rule
and formula accep ted by the Hon'ble High Cour t and
also narrated above inpara 6 of the pe tition.Such
other orderS may also be pa ssed as this Hon'bls court
may deem fit a-nd proper in the circums tances of the
7 case.,
G R OUND 0OF RELIZF
i) Because Since the applicants were the
employees of the respondent &md thus their
pay and al lowaces ought to have been fixad
in accordance with the rules and the regula-
_ tions applicable upon the petitioners et the
?ﬂ :@levant time a nd non application of those rule
and not to give salary/ension in accordancek¥x
with those rules by the respondent to the
= asplicants is illegal and unconstitutional,
ii) Because the pe titioners filed @ number of
similarly situate persons,including the
pe ti tioners was allowyed by the Hon'ble High
‘>F Court which @fter gyoing through it thoroughly

and hearing the parties in the m tter mséed
the judgmsnt dated 12th of Merch 1978 in which
the claim of the applicants was accepted and ti
respord ent was commanded to make the payment a:
per the formula laid down in the judgment
itself and in Several cases the said formulate
was also accepted and the amount on re-calcula-
tionwas paid to similarly sitéde persons;

but tin the case of the pe titioners thesame

is not being accepted violating the

Articles 14 and 16 of the Constitution.

iii) Because the respondent hds delayed t he
matter in case of pestitioners and
subsequently obtaiwtd an order
in contempt petition that t he m tter
be put up before this Hon'ble fribunal

for.the‘ implementation of the judgment

of the HOn'bleX High Court

%\a’"““/"\&-
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vhich resultéd into the death of a number of
persons vwho have retired from the services. |
The action therefore, on the part of the

respondent does not seem to ke justified

‘towards its own employees as they are

allowed to leave this wovlid without having
their due claim,

Because the Hon'ble High Court did net
reverse its judgment dated 12th of Mardh 1559
and only dinected:te approach this Hon'ble Tribynal

c8%X8 to inpkemzrt get its own judgment
implemented thus the claim of the applicant
is subsisted and the same be get implemented

by the respondenty by this Hon'ble Tritunal

Because the respondert is taking an exfremely
long time in implementing the mandate issued by
the High Court vide its judgment and order
dested March 12, 1979 even thouch admittedly the
Railway Board took a decision en July 24,1979

not to agitate the matter any further in the

Hon'ble High Court and to implement the order
dated March 12,1979,passed by the Hon'ble High Court
but still the same could not be implemenied on

the plea that the contempt petition has bteen dismi-
ssed vhich does not affect the applicability of the
original Judgment., Thus the non implementaz tiion
of the judgment of the Hon'ble High Court dzted

12th March 1989 is malafide one and illegal

besides arbitrary. -

Because the Hon'ble Hith Court in its #mp o rder.

Judcmerk has correctly observed that the
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. Special appesls filed by the Union of India
vere dismissed and the judgment and order
dated 12th March 1979 has tecome final

but still the erder and the judgment of the
Hon'ble High Court could not be Implemented
and the applicants are being deprived of their

due share for which they are legally entitled.
This inaction on the part of the Union of India ,

the regpondent is illegsl ,malzfide,arbitrary and

unjust ified.

vii) Because the nen-nppkirnhikxky implementation

of the rules and regul ation applicable of

the applicants at the relevant time and non
implementatian of the decision of the Hon'ble
High Court is an act of arbitrariness and

thus the respondent is liable to te commanded to
implement the order/ judgment dated 12th March

1979 passed by the Hon'ble High Court,

viii) Because the action of the respondent is otherwisge

illegal,invalid and malafide one,

B-Interim Order if prayed for:

* 0y

The applicantsdeclares that he has availed
all the remedies available to bhem under the

relevant rules
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10. Matter not pending with any ather court

11. Particulars of Bank Draft/Pestal Order

in regpect of the application fee s-

i) No. of Indian Postal Order
ii) Name of issuing post Office
iii) Daste of issue of postal order

iv) Post Office at which payable,

12. Details of Index

oo ’
An index ontaining the details of the

documents to be relied upon is enclosed on

front pace.
13. List of Enclosures-2 As shown in
Index.
Verification

Wé, the above named applicants do hereby
verify that the contents of paras 1 to 13

of the above petition.are true to the best of our

personal knowlzdge and belief and that we have not

1&:};2kaffkf1

3o ‘W

suppressed any material fact.

Dated:Lucknow the
b1Lday of Octr. 1988 Applicants
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ANNEXUEE 'a!

' °
IN THE HON'BLE HIGH COURT OF JUDICATURE aT
~LL:H4BaD, LUCKNOW BENCH, LUCKNOW.

L o080 00

SPECIaL uPPEaL NO, 9 OF i975

Union of India through the Chairman,
Railway Board, Rail Bhawan,
New Delhi and others. , ..« Appellants
(Opposite Parties),
Versus
Smt. Afsar Jahan Begum and Ors. «++ Respondents
' Petitioners.
Nature of the case : Petition Under Article

226 of the Constitution of India,

Special Appeal against the Judgmﬁnt and decree dated

7.11,1974 passed by Hon'ble Mr. Justice 0.7+ Trivedi
11974 passed by Ho Justic

in Writ Petition No. 626 of 19 71.

——— ]

Lucknow Dated : 12.3.1979.
Hon'ble U-C. Srivastava J.
Hon'ble KeN« Goyal J.

(Delivered by Hon'ble U.Ce grivastava J.)

contde.o.e/=
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(4)

(5)
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. 3
Special Appeal No. 9 of 1975
Union of India & Others ~Vs- Smt. Afsar Jahm
. . Begum & Others.
Specia.l hppeal No. D of 1975
Union of India -Vs- S- Bhagwati Prasad Pandey.
Special ippeal No. 11 of 175
Union of India -Vs- Ramkumar Dubey.
Special Appeal No. 12 of 1975
Bhagwati Prasad Pandy -Vs- Union of Inéia.
Special appeal No. 13 of 1975 »
Ram Kumar Dubey -Vs- Union of India.
Writ Petition No. 396 of B 75
Kalika Prasad Vs. Union of India
Writ Petition No. 1045 of 1975
Sankata Pd. Srivastava V. Union of India.
Writ Petition No. 1085 of 1975
Ram Chandra shuja V. Union of Indla
Writ Petition No. 1067 of 1976
Sukh Lal Srivastava V. Union of India.
Writ Petition No. 1087 of 1975
Bmt. Vidyawati Vs. Union of India.
Writ Petition No. 1817 of 1975
Laxmd Pd. Agnihotri Vs Union of India

y/)/Writ Petition No. BD of 1975

Y

Ly

\

Jagdish Prasad -Vs- Union of India.

contdo I a/“
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Eentble U-C. Srivastava, J.

ch’ble K" N.’ Goyal, J.

(Delivered by Hon'ble U.C. Srivastava, J).

These five Special Appeals arise out of the
Judgment passed by a Learned Single Judge of this
Court who disposed of three writ pz=titions by a
common judgment as identical questions were in-
volved in the three writ petitions which were allo=
wed and a writ o? Mandamus was issued dirscting
the opposite parties to thew rit petitions, thaﬁ is
Railway Administration, for fixing or re-fixing
their pay énd arrears according to t he order passed
by the Court. Three Special Appeals have been filed
by the Railwai sdministration while the other W0
have been f£1ilied by the petitioners to the writ
petitions who still felt aggrieved with the judge-
ment - passed by the learned Single Julge.

Alongwith these five Specidl Appeals, seven
writ petitions Nos. 396 of 1976, 1045 of 1975,165 of
1975, 1067 of 1975, 1087 of 1975, 1817 of 1975 and
1820 of 1975, in which refcrence to the above specisal
apped s was also given, as similar question arisss

for decision, are being disposed of by this

judgment,
QMW/J\

contd. .. o/"'
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Qut of these writ petitioners Bhagwati

- 4 3~

Prasad Pandey ratired @uring the pendency of his

writ petition. .The other petitioner Sardar Husain,
now represented by his legal rebresentatives, is
dead. The third petitioner Ram Kumar Dubey is

the only person who 1is still inser&ice. Their
contention is that ranning allowance also is included
in the pay, but &the same has been wrongly excluded
and that they have beendeprived of their rightful

salary and grade.

We have heard 1learned counsel for the
parties In tle special appeals and subsequently on -
the next day in the other seven writ petitions =~

are reference to which has been made earlisr.

Sril Saghir Ahmad, learned Counsel for the
Railway Administration, has assalled the judgment and

.order passed by the learned Single Judge of the Court

on the following grounds:-

1~ The Writ Petitions ought to have been dis-
missed on the grounds of delay and laches

on the'part of the Petitioners?

2o Rule 2027 of Rallwgy Establishment Code
was mot applicable yet the same has bea
followsd?

COntdp e ‘/-
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Eule 2018 of the Railway Estagiz;hment
Cade was introduced only in the year 1961
and as such the samewas not applicable
to the case of the petitioners as théir
pay was fixed in the years 1955, 1956 and
1959, that 1is, before coming énto force
of the Amended Rule 2018,

The court had no jurisdiction to make out
a new case for the petitioners who did not
claim such a relief which was granted by
tro learned Single Judge of this court
who applied some otherRule instead of that
which was claimed by the petitioners to -

be applicable and running allor ance was

- not part of the pay as has been held by

the learned Single Judge of this Court?

The learned counsel submitted thathe had

no grivance so far as that part of the judgment of

the learned single Judge of this court 1is concerned

in which it has been held that paragraph 152, which
AR et

deals with cases of the dis-abled employees, was

not applicable and further that the petitioners

were only entitled to arrears for three years from

il the date of presentation of writ petition.

.

contdees./=
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Learned Single Julge of this court took

into consideration the facts of the case and the
various cases and came to the conclusion tie t the
petitioners were not guilty of delay and lachese.
Learned counsel for the Rallways contended that

the writ petitions ought to have been d 1smissed as
representations were made after a lapse of several
years and the petitioners have beenworking against
such posts md drawing their salary without any -
grievance snd they could not be heard saying that
thelr pay may be refixed.” That too after several
yearses .PAet:ltioner to Writ Petition No. 443 of 1970
Sri Bhagwati Prasad Pandey has alleged in paragraph’
11 of the writ petition that he pmtested and made
representation in the matter of appointment and
fixation of psy, but the same remains undecided for
a number of years. Thls was reasserted by. him in
paragrephs 42 and 17 of the writ petition. In
paragraph 27 of the writ petition was alleged
that thequestion of fixation of pectitioner's,

pay in Grade-A of Gﬁards was pending decision since
15601948 and the question of f-ixatiﬁn of pay in
the statlonary post was pending since 25.3.1956.

On 6801968 he addressed a reminder to be authoritges
for early decision of these representations.

Though at one place in the Cpunter Affidavit it

PUPEAN

COntd- L) o/“'
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i% was stated that nis representation was consid-
cred and rejected, but the date of the same was

nct stated and no copy of such corder was filled along-
with the Counter Affidavit. The petitioner assert-

ed that no such order was ever communicatdd to him,
These facts make 1t clear that so far as Bhagwatl
Prasad Pandey s concerned he was in sei'vice and

had been agitating the matter since long and the
Rallway Adminisiration did not either decide his
representation and if they decided the s ame, the
result of the same was not communicated to him, as
such it could not be said that there were laches and
delay on his part and the writ petition which was
#iled by him in the year 1970 be thrown out on this

SCOreoe

So far as petitioner in writ petition
No. 1046 of 1970, viz., Ram Kumar Dubey 1s concerned,
it was alleged by him in the writ petition that he
had made representations ® ntinuously for fixat-
lon of his pay according to the Rules and copies of
such representations starting from 8.19.1967 were
alo filede It was only after a iapse of 11 years

that he received a copy of the order sald to have

been passed on his' repre’sentatlon dated 2.3.1970.
In the counter Affidavit it was stated that his

representation was for the first time recuived

Contd. ® o a/"
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22-:7.1965, though 1t was also admitted that he

0 25.6-.65, but the same was rejected on

addressed a representation directly on 8.10.1967
to the Railwey Board upon which a report was
called for by the Railway Board. It was contended
on behalf of the Rallway Administration that even
i1f 1t be accepted that the representation was

made by him in the year 1965, he kept quilet for a
number of years and thereafter he filed a writ
petition iIn the year 1970 and thereafter he filed
more representations. It will not be out of place
to mention that representation filed by the said
petitlioner was entertained even by the Railway
Board which called for a report on the same and
it was only after entertainment of the same that

1t was rejecied,

So far as Sardar Husaln petitioner deceased
in Writ Petition No. 6% of ¥rl, as concerned, it is
an admitted fact that his representation was rece-
ived in the yeur 1968, but in the Counter Affidavit
there was no where asserted that his representation
was even decided or its decision wgs communicated -
to hime So far as the representation of the year
1971 1s concerned, the only thing which was sald
In the Countcr Affidavit was that the same was

contdo L3 o/-
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no% traseable in the office. It is thus clear
that a representation was filed by Sardar Husaln
though in the year 1968, and the same was enter-
tained but thereafter it was not decided as s
also béén held by learned Single Judge of this

Court.

Sri Saghir Ahmad contended that iaw on
this behalf is very clear and in service matters in-
cluding seniority etc. Writ Petitions which are f iled
after 8 years or 11 yeafs, after the representation |
is filed at a late stage to make out a case for
filing a writ petition, -are mot to be entertained -and
throw outs In this commection learned counsel made
reference to certain Supreme Court decisions which
were not referred before the learned Single Judge of
this Court.

-

The first case on which relimce was placed
by the Learned Counsel for the Railway Administration
was Babindra Nath Bose and otters. V. Unlonof India
and others (A.I.Re 1970 Supreme Court 470) in support
of his contention that in the service matfer the
Writ Petitions 1n respect of stale and belated cases
be not admitted. The sald case was a seniority between
certain officials of the Income Tax Department in
respect of which the petition under Article 32 of the

\ OOI’ltdo [ R og-



-3 11 = /Sq

' !
sonstitution of India was filed after 15 years

affer the promulgation cf seniority List

4 years after giving effect to the Senilority List.

In that case the Supreme Court found that no reamn-
able explanation for inordimte delsgy was given by
the petitioners and.-the explanation given by the
petitioners was not accepted and the court dis-
believed that the petitiore rs were not aware of

what took place in the years from 1952 till 1982,
1961l It was in that connection that the Supreme

Court observed:=

"Leurned Counsel for the petitioner, how-
evey says that there has been no undue delgr. He
says that the representations were being roceived by
the Government all the time, But there is limit to
the.time which can be considered reas nable for
making representations. If theGovernment has turned
down one representation, the making of another repre-
sentation on similar lines would not enable the peti-
tioners to explain the delay. Learned counsel for

the petitioners says tlet t he petitioners were under

- the impression that the Departmental Promotion Commi-

ttee had held a meeting in 1948 and not on April 28,
1949, and the real true facts came to be known in
1961 when the Government mentioned these facts in
their letter, dated Décember, 28, 1961.%

contdees e/~
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The sther case relied upon by the learned

counsel wgs MsK. Xi v
of India and othggg (4+I.Re 1973 Supreme Court 1158)
which was also a case of senlority and it was held
to be a stale case. The writ petition wgs filed
after several years. Their Lowrdships observed that
even for a sﬁit thecause of action, if any, would
have arisen in 1950 and the suit would have been hopl e~
ssly time barred in 1963 when the petitions were
filede They did not, therefore, think that this
was fit case for interference by this court nearly
22 years after the alleged cause of action had

arisen.

The other case relied upon by the learned
counsel for Rallway Administration in this behalf
was a Division Bench case of this court L.Ps Jain
and others V. State of UsPe (1973 AeL.J, 129), It
was also a case of seniority. In that case dlthough
the wrlt petition was dismissod, but the court made
it clear that the Government was not precluded from
deciding the representations which were filad by the
petitioners to the‘wrif petition énd afford them such
reliefs as they were found entitled to. The writ
petition was filed in the year 1969 after a period
of ¥ yoars from the year 1953 and 14 years from the

other relevant date. The representation which was

contdseecs/-
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a3 d the yoar 1956-87 was dismissed in the year
S753 end ther~after after six years they filed writ
~3t1ltion alleging that after rejection of their
¥ representation in the year 1968, that 1s after five
veita  Thereafter, they sent a rominder in the
v o2 196%. It was in that conneection that this

s N PO Y,
1n observeds=

"The fact that In respect of certain
matters representations are beingreceived
by the Government all the time is not
sufficlent to explain the delay and there
~— is 2 time limit which should e consldered
reasonable for maklng representations. If
the Government has turned down one repre=-
seritation the making of ancther representat-

icn on similar lines would not explain the
delay.®

Maharashtra (a.I.k. 1974 S.C. 259), r eferred to by
the lecrned Single Judge of this Court, the Supreme
Court held that:-

"The rule which says that court my not inquire
into belated or stale elaims is not & rule of

<K law but a rule of praectice based on scund

contdless 0/"‘
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and proper excrcise of discre‘tion

and thepe is no invioable rule that

7 whenever deléy ﬁhe court must necess- -
arily refuse to entei’tain ﬁhe petition.
.The question is one of discretion to be

followed on the facts of each case."

It was furtherobserved that:=-

"The principle on widch the court

proceeds in refusing rd ief to the |
~ petitioner on grounds of laches or delay

is that the rights which have accrued

to others by reason of the deiay in

filing the petition should not be allow=-

ed to be disturbed unless there was

reasonable explanation for the de.'_l.ay“.

Thus in the year 1974 the Supreme Court made it
clear that it was a matter of discretion and was to
be followed on the facts of cach case being a rule
of practico, but the principle which is to be
followed 1is that in those cases v'aherereiief, vh ich
may be granted, 1s likely to affect the rights

which have besn settled in third parties, shnald

be refusede.
N \ ’
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4ND OTHERS (1976(4) Supreme Court Cases 853) in which

case after dismissal from service the employee filed
a review application before the Government which
after entertaining the s ame dismissed it on merits.
After the dismissal of the same the employee within
2 or 3 months filed a writ petition which was dismi-
ssed by the High Court on the grounds of deiay amd
laches. The Supreme Court allowed the appeal and
sent back the matter again to High Court for deciding

it on merits observing that:-

‘WThat 1s the main reason why the HighCourt
accepted the preliminary objection and dis-
missed the writ application. We are uhable
to hcld that the High Court's appraoch in this
matter was correct. Since the Governor had
not dismissed the review spplication on the
grounc of delay and lmving entcertained the
same held it to be a case not £it for review.;
we take the view that the Governor dismissed
the review application, on merits. That
being the position, it was not open to the
High Court to resufract the ground of delay
in the review application at a remote stage
and m ke 1t a ground for dismissing the

writ application,

contdes .. /=
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We arc of the viaw that sven in service mé\ters SO
far as delay and laches are concerned, there is no
absolute bar to entertainment of a writ pctition and

in thcse cases where there is reasonable explanation
for delay, there is no reason why the writ pe tition

be nct entertainad. 1n those cases where representat-

ions are made by a person and these representations
remain pending or are not rejected ont heg round of
delay and laches but on merits, it cannot be said
that the person.concerhed who approaches the court
thereafterv:ithout any undue delay is guflty of delay
and laches and thew rit petition ought to Be thrown
out on that score. What applies in the case of

seniority and promotion does not apply in the cases

of fixation or re-fixation of the salary of an employeé
/\_______________———————_—‘_\ R

because the same does not affect their r ight as it

is a case cf recurring cause of action though not of

continuing wrong; as such, these cases are not to

be put at par with other cases and in each of these
cases the rule of practice is not applicable with the

same force.

So far as delay and laches are cconcerned,
on behalf of the Railwgy Administration it was pressed
in tw cases but not in the third c ase, viz., Bhagwati
Prasad Pandey in which it would not bedeﬁied that

he had been continuously agitating the matter. We

sonphd..



are %bns of the view that there was no undué delay
of laches on the part of petitionecr to thew rit
m titions, now respondents to the special appedl s,
there being reasonable explanation for the delay.
The writ petitions have rightly becn entertained
and d isposed bf on meritss This applies also to
other petitioner which have been heard subsequntly
and are being disposed of with these spefial

appealse

e/fgé medln point which arises for .

/sideration in the special appeals and‘yrit petitions

is whethor pay includes the running allowance in the

case of running staff and to what extent they are

entitled to the same In case they are transferred

" or In all these

or promoted to a stationery post.
cases the grievance of the respondents to t he

r

speeial appeals or the petitioners to the writ peti-
tion as that their pay has not been correctly fixed

with the result that their rank too has boan adver-

tsely effected.

e

taking into consideration the varisus provisions

The learned Singhe Judge after

of the Raillway Establishment Codc, Railway Establish-

rent Manual, Circulars and Lettcrs of the Railwgy

Board, held that the running allowance is
ning allowance is

not one of the competents of pay of o railwe

[ "o
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ralluay scrvant belonging to a running ez2drs
and itis only an allowance dependsnt upon the
performance of the running duty and the szamas
fluctuatis from man to man. In -rder to decide
this controversy, it will be relevent tc ®nsider
thev arisus rules contained in Reilway Establish-

L

ment Code or Réilway BEstablishment Manual.

Rule 2003 (21)(a) Volume II of Indiam

-

Railway Estab;iéﬁment Code r-.ads as followss-

"21(3{_§§X_Ei§9§ﬂPh@ amcunt drawn monthly

by a fgzi;;;“;;:::nt ass-

(1) the pay, other than gecicl pay or
pay granted in viow of his pzrsonal
qualifications, which has b.wn sanct-
ioned for a post held by him subsc-
guently or in an officiating capacity,
or to which he is sntitled by reasoh

of his position in a cadrsy and

(11) Oversecas pwy, special pay and personal

pay, and

(1iii) any oth.r emclum=nts which may be
Spécially classzd as pay by the

<& President".

contde.. ./~
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'Emcldments' and 'hAverage emoluments' arc defined
i _

in Rule 2544 of Indim Railway Bstablishmah Code,

Volume II, Clause (g)(ii) which provides that for

the purpcse of gratuity and/or death-cum-retirement

—

gratuity emoluments shall include the mcnthly

-
average of running allowances drawn during the

throe hundred and sixty-five days of running duty
immediately preceding the datc of quitting service

limitell to 75 per cent of the monthly avcrage of
D e :

e
the other emoluments reckoned in terms of items (a)

tc (f) drawn during the same pcriod. The note below

rule 2544 reads as under:-

D"Note:~ In the case of an Offiecr with
a substantive appointment who cfficiates
in another appointment or holds a temporary

appointment, ‘'Emoluments’ means s~

(a) The emoluments vh ich would bs taken
into accouﬁt under this rule in res-
pect of the appointment in which he
officiates or ¢f tha: tempcrary aproint

ment, as ths cuse may be, or

(b) the emoluments which wculd h.v> &
taken into acccunt under this Zuso
had be remainsd in his sulzv.~tlve

appointment, which over sre more

Contdo 14 -o/“
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favourable to him." On this quest-
icn thers is a President's decision
vide Railway Bd's letter lc. F(8)

(P) 58/PW-1/17, dcted 7.7.1960 con~
t ained in Appendix XXX of ¢t he said
Railway Bstablishment Code which is

ag follows:=
"Prosident's decisicpi-

The tactual emount of running allow=-
ance drawn' occurring in Clausc (g)(i) of

this rule includesx:~

a).OOOQOU--OOQ ------ LI 4

b)'.l.as-oo;-v- LI R B I I

c) for p riod of fficiating running duty,

running allowancss actud ly drawn

and

(d) for period of officiating duty in a
staticnery post 50% of the substantive

emoluments! fcr ths same p. ricd."
— .

For the parpcse of contribution to
Provident Fund 2nd fcr cther benefits

in one cf ths cuunter affidavits it

Wor——

has been admitted that diffesrent

pe reentapes of running all-wence
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ars treated as pay for various purpcses

L o

VEELL-EEEEEE_EEQKileagQ Ticket Orders,

>

Leave Salary, Medical Attendance and

T“gatmant, Educational assistance, retire-

ment benefits, {ifigijl,gi_pay in the

Stattnarypost, Comp,ns tﬁry City Allowance,

House Rent allowance, Runt for Railway
quarters and for recov.ry of Ina me Tax

etc.

A perusal of these Rulzss which nove been
interpreted by the Railway Administraticon from
time ¢ time which has issued various Circulars
in this b.half makes it more than clzar that

running aliowance is computsd Eowards avurags pay

and in this view it cannot be denied thut it is
e

a pert of the same.
i —

:77/// Ths question whsther running allowance of
a raéilwey employee is purt of wverage pay or not
came %o be considered b:force t€heSupreme Court

in Dilbagh Rai Jerry Vs. Union of India and others

(“;ELE_,EQZ§—2iC' 130) which wes & case under the

paym=nt of Wages Act. The Supremz Court observeds-

“"aceording to the seccnd provisc to
this clause (éule 2003 Rel Jway Bgtablishe

ment Cdde) An the cng. of staff nigitted

e
o
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o ranning allowance, average pay for
the purpose of leave salary shall idclude

ot e, v

the average running allow ance earned during
the 12 months immediately preceding the

month which a Railway servant procceding on

-

leave subject to a maximuy cf 75 psr cent
of average pay for the said g riod, the

average running allowance once determined
remaining in operation during the remaining
part of the financial year in cases of
leave not exceeding one month. The crucial
words, which have been urderlined, s how
that such Running Allowance is counted

towards? avwm those c¢ases only
é"/
wlere the leave does not exceed one month.

-

(Underlining line)."

As would appear from the rules and circulars

to be noticed presantly, running allowance for the

purpose of caleculating the pay of an employee of

a running cadre, who is either transferrad to the
- THAAe taet

stationary cadre or promoted to the statiore ry cadre,

is not to be excluded from the Pay of railway staff
within the meaning of Rule 200@(21 (a) of Indian

P

Rallway Establishment Code Volume=II. The learned

O

Single Judge thus erred im holding that here was

COntd. « e ,/“
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20 taszis diflsrence in the words 'Pay in the
N -

rurning Posi 'and the'! basis pay of the running

post". The pay of such employees of running cadre

is thus to be calculat;d in accordance with t he

P

relevant rules, a referende to which will be made
e .. -

hereinafter, and is not mre allowance payable

only while holding a running post, as has been held

by the learned Single Judge.

The next question which was canvassed
before us and has been dealt at length by t he le ar-
ned single Judge 1s for the fixation of pay of the
rallway stzif in statibnary cadre. Learned counsel

for the Railway Administration has contended that
the learned s ngle Judge has rightly held applies to
fixation of pay of disabled railway staff lms not
been applied in the case of respondents to the spec-
lal appeals and the petitioner to the writ pe titions.
Learned counsel for the petitioncrs have also not

disputed 1it, as such, we need not dildate upon it.

Learned Sounsel then contended that res-
pondents came forward with a particular formula, but
thg having failed to establish the same the le arned
Single Judge wrongly evolved another formula for
fixation of the salary of the respondents to the
speclal appeals though on the basis of rules which

L
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were ncy applicable at all in cases of some of

them as some of the rules came into existence
Latter, The question before the learned Single
Judge was as to what 1s the basls on which the pay
of the running staff, when transferred to stationary
cadre, should be fixed. The learned Single Judge
should have taken into consideration the relevant
provisions whizh In fact were applicable even though
the provisions which were relied upon by both the
parties were not correct. In these cases the quest-
ion before us is as to what is the formula on the
basis of which the pay of these employees can be
fixed.

Learned Counsel contended that learned

Single Judge has applied Rule s 2027 and 2018 of the
Rallway Establishment Code though the same not appli-
cable tc the cases of the rallway employees as these
rules in present shape came into existence in the
year 1961, The ccntention railsed by the learned

counsel in this beﬂélf was correct that these rules
were not-in existence when question of fixation of
pay of some of the respondents afose though thgy were
in exl stence when question of fixation of pay of
two of them arose. We a-re to consider the appli-
cabllity of these rules in cases ofxnot only the
respandénts to these special appeals but all the

mntdoo nn/’
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. okinz petiticners as in majority of cases
s quesilon of fixation of pay arose only in

the year 1961, that is, after the amendment of
the said rules.

Rule 2017 of Indian Railwgy Establish-
S~
ment Code Volume II degls with the fixation of
initial substantive pay: .- and it reads as below:=-

2017 (FR-22) Fixation of Initial Substan-
itive pay - The initial substahtive pay
of a rallway servant who is appointed
substantively to a post on a time scale

of pay 1s regulated as follows:=

(a) If he holds lien on a permanent post,
other than a tenure post, or would
hold a lien on such a post had has

lien not been suspended.

v (1) When appointment to the new post

involves the assumption of duties or
g —
responsibilities of geater importance

i

an interpreted for the purpose of
Rule 2026 (FR-30) than those attache~
ing to such permanent post, he will

draw as initial pay the stage of

the timgascale next above his sub-

sgntive pay in respect of the old pos

— .

| A
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(1) when appointment to the new past
does not involve such assumption,
be will drgw as initial pay the stage
of time-scale which is equal to his
substantive pay in respect of the old
post, or if there is no such stage, the
stage next below that pay plus personal
pay equal to the difference, and in
either case will continue to draw that
pay until such time as he would have
received an increment in the time-scale
of the old post or for the period after
which an increment is earned in the
time~scale of the new Post which ever
is less. But if the minimum pay of
the time-scale of the new post is
higher than his substmtive pay in
respect of the old post, he will draw

that minimum as initial pay;

(111) when appointment to the new post is
made on his ownfrequest under Rule 2011
(a) FeR = 15(a) and the maximum pay
in the time-scale of that post is
less than his substantive pay in res-
pect of the old pdst, he will draw
that maximum as initial pay;
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If the conditions praseribed in

clause (a} are not fulfilled he
will draw as initial pay the mini-
kBum of the time scale.

"Provided, both in cases covered by

clause (a) and in cases, otler than

case of re-employment after resig-

nation or removal or dismissal from

the publie service, covered by

clause (b) that 1f he either-

(1)

(1)

(11)

(1i1)

has previously held substantivel
or officiated in -

the same post or,

a permanent or temporary post

on the same time scale or,

a ps rmanent post other than
a tenure post or, a temporary
post (including post 1in a bedy)

incorporated or nct, which is

wholly or substantially owned

or controlled by the Govt.) on
an identical time Scalej or

COntd. e o/“
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is appointed substantively to a

‘tenure post on atime scale ldentical

with that of another tenure post which
he has previousl y held substantively
or in which be has previously officiated,
then the initial pay shall not, except
in case of re-version to parent cadre,
governed by proviso (1) (1i1), he less
than the pay, other than Speclal pay,
personal payor emoluments classed

as pay by the President under Rule
2003 (21)(a)(111) (FR-9) (213 (a)
{1i1) which he dfew cn the last occa~-
sion, and he shall count the period

during which he drew that pay on such
last and any previous occasions for
Increment in the stage of the time
séale equlvalent to that pay. 1If
hosever the pay last drawn by the
raillway scsrvant in a temporary post
has been inflated by thegrant of pre-
mature 1Increments the pay ‘thch

he would have drawn but

contdoeco/=
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for the grant of thosw increments shall, unless
otherwise ordered by the authority component

to create the nrw post, br takrn for the purposes
of this proviso to be the pay which he l-st

drew in the t-mporaz;'y post, The serivice
rendered in a post referred in proviso (1) (III)
shall on reversion to the parent cadre, count
towards initial fixation of pay, to the extent

and subject to the conditions indicated below:

(a) the railway servant should have
been a;\)proved for gppointment
to thd particular geade/ post in
which the previocus service is to be

counted,

(b) all this seniors, except yhose
regarded as unfit for such appoint-
ment, were serving in posts carrying

the scalr of pay in which benefit

is to br allowed or in higher posts
whether in the department itself or
also where, and at least one junior
was holding a post in thr departmen
carrying the scale of pay in which

the benefit is to be allowed : and

(¢}  the service will count from the
, date his juniar is pranoted and
B conted, ./~
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the benefit will br limited to
the period the railway servant
would have held the post in his
parent cadre ha* h= not brrn gppointed

to the excadre post,

Note:- In respect of a railway servant
serving in an ex-cadre post on identical
time scale of pay as the time scale

of the parent cadre, servicr rendered

in the excadre post upto the 17th Nov '66
shall count for purposes of fixation of pay
and increment to the extent admisdible
under provisi(i) (iii) as it existed
irmediately before the introduction

of Correction Slip No, 323, R,II, if

the samr is more advantageous to him",

The other relevant provision will

b& Para 11 of Chapter IX of the 0ld

Indian Railway Establishment Manual,

which read as under:-

era——

"11. Officiating allowance (i) Running

staff officiating in higher grades or posts

—

(a) For periods of 21 days or less-

P

Cleaners wirkings Firemen, Firemen worgkinm

as Shunters or drivers, shunters worxking

as drivers, breaskman working as guards

conted, ./~
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drivers  anf guards will be permiss-

ible in excess of the santioned cadre,

if required for dealing with the traffic,
but grade promotions in a éategory

will br permitted only if there are vécan~
cies on the sanctioned cadre provided
grdde togjrade pramotion within the same
category is otherwise admissible under
the rules apﬁlicdble to the railway
seérvants concerned,

(ii) Running staff utilised in

AT

stationary appointments:

(a) for périods of 21 days or less-
The pay drawn will br thevbasic
pay(whether substantive or officiating)
of ﬁhe running post plus the average
running allowahce' subject to the total
emolumrnts not bting less then the
minimum or more than the magimum of
the scale of pay of the stationary post
provided in the case of officiating ‘
staff it is certified that they would
have continuef to officite in those
posts but for their Fppointment in’
stationary posts. For this nurpose rov.

1

age running allowance will be based on

conted, o)/ -
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"the running allowance earmned by the

Note:

railway servant in the wage period
or periods in question for the days
he has actually been working in a

running post,

Where during thc wohle of one were
period, a railway servant has either
been on leave or has been anployed

=on stationary duty in contimuation of

ERi

" leave, the averag e running allowance

(®)

L

to be paid,while working in a station-
ary post should be the average for the
period spent on running duty in the
wage period immediately proceedings’
the one in which he was employed in

stationafy duty,

For per ods of over 21 days:- The

pag'éhbuld.be fixed under the normal

"

rules, 50 percent of the pay in the

[l i

running post alsobeing treated-as pay

for the pu:pose”of dixation of the

pay in stationary aspplintments”,

p—

Para 2018-B (FR-22C)- Notwithstanding ahything

gontained in these rules, where a
railway servant holding a post in a

substantive, temporary or officiating

L o Conted. ./'—
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cepacity is promoted or appointed

iﬁia substantive, tamporary or offi-
éiating capacity to another post carry-
ing duties and respOnsibility of

greater importance then those attaching
to thec post held by him, his initial pay
in the time scale of the higher post
shall be fixed at thr stage next

above the pay notionally arrived at

by increasing his pay in respect of

the lower post by onr increment at the

sta e at which such pay has accrued,

Provided that the provisions of this
rules shall not'aply where a railway
servant holding a Class I post in a
substantive, tamporary or officiating
capacity is promoted or appointed in

a substantive, temporary or officiating
capacity to a higher post which is also
a Class I post ﬁrovided further that
the provision of sub-eule,

of rulr 2027 (FR;31) shal 1 not be
applicable in any case where the initial
pay is fixed under this rule; Provided
also that where a railway servant
immediately before his pranotién or

aopointment to a higher post is drawing

~

- cont.ody o




- 35 -

pay at the maximum of the time

scale of thr lower post, his

initial pay in the timr scale of higher
post shall br fixed theat stage in

that time scale next obove such

maximum in the power post,

Provided that if a railway servant either:~

(1) has previously held substantively or
oificiated in (i) the sam post, or
(idi) a permanrnt or taaporary post on

the sauar timr scale, or

(iii) a permanent post other than a temure
_post or a tamwporary post (including a pst
in a bofy, incorporated or not, which is
wholl¥ or substantially owned or contro-

lled by the Govermarnt) on an identical

time senle , or

24 is appointed substantively to a2 temure
post on a time scale’ideﬂtical with that
of another temure post which he has previ-
ously held substantively or in which
he has previously officiated, then proviso
to Rule 2017 (F.R22) R-II shall mpply
in the matter of initial {fixation of pay

anf counting of previous sercive for

increancnt.
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Para 2027 (¥,R.31) of the Infian Railway
BEstablishment Code Volumr II as gpplicabe

before 22,1.1958 reads as under:-

T

" 2027(F.R, 31) Subject to the provisions

of Rules 2022 (c¢), 2026 and 2029 (F,R, 26,C
if 30 anf 35), a Railway servant officiating in a
) post will draw thejiifgggagiggrpay of that post,
provided that, exngt in the case of a Railway
servant whose agppointment to the post in which
he is offiéiaéing was made on his own>reque§t
under Rule zo11 (a) (F, R 15)a), if the pres ump-
tivepay of thr pennanent post on whlch he holdss
a lirn or would hold a hen had his llrn not been
-suspended, should at any time he greater than
thr presumptivr pay of the post-in which he
officiates, He will draw. the.presumptive pay

of the permanent post,” - - . -

Para 2027 (F R.31) of Indlan Rallway Establlshment

Code Volumr II as itexists' to day, reads as unders

e Sy

2 2027 (F4R,3%1)~ (1) subject to the provisions
" of Rules 2026 and 2029,(F.R.-365and 35), a Railway
seérvant who is gppointed to officiate in a
¥ post will draw the presumptive pay of that
poste.” |

)‘

q 2, On an enhancanent in the substantlve pay

L S—

as a result of increment or otber wxse, the payv

QQN;\yd’yéA\§ EEREN ~ conted,./-
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of such Railway servant shall be re-fixed

under .ub-Rule (1) fr@j the date of such

enhancement as if he was appointed to officiate
——

in that post on that date where such refixation

-

is to his advantage., Frovided that the
S to hls advantag

provisions of Rule 2018-B (FR-22-C) shall not
be gpplicasle in the matter of refixation of,pay'

under sub xuie (2) of this rule.

Note:~ Where the increment of a railway se:vant
in th: post in which he is officiating has been
withhéld under Rule 2020 (FR-24) without any
reference to the-increments that will agcgﬁe

to him in thr post held by him substatively, the
provisions contained in sub-rule (2) of this
Kule shall not apply before the date fram

thch the orders withholding the increment
finally cease to be operative, However,

the railway servant may be allowed during the
period of penalty of withholding of increment,
his substantive pay fram time to time if

the same happens‘to be more than the officiating
PaYe

Railway Board's letter No, F,(E) 58/Pn/1 dated

1,4.58 from joint Director, Finance (Bstt) /

Rallway Board addressed to G,Ms all Indian

T

Railways and others reads as unders:-

Qﬂ”’/\ conted, ./~
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* The President is pleaded to direct

that the Indian Railway Establishan tn

éode Volume II, shall be amended

as in'the advance copies of the correction’

r \
slipe

The above anendement will have effect

from 22,1,58 and in cases where re-
— * duar

fixation of officiating pay under the

amend rule is of immediate advantage

-—

to a Railway servant the pay may br refixed

from the date of effect of the amended

rube without waiting for a further

[

enhancement in his substantive pay.
—

CORRECTION SLIP

- 'Iqo".......

Substitute the following for the existing

Ruleé 2027 (F,R, 31) RII,

M"2027(FRe31) . (1) Subject to the

provisions of Rules 2026 and 2029/ F,R, 30
and 35/ a railway servant who is appointed

to officiate in a post will draw the

"presumptive pay of that post,

On an enhancement in the substantive pay,
o

as a result of increment or otherwise

[

conted, o/~
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1' the pay of such railway servant shall

br re-fixed under sub-rule (i) from the
date of such enhancement as if he was
appointed to officiate in that post on
that date where such refixation

is to his advantage",

From time ti time Railway Board has
considered the question of fixation of
pay including officiating pay of running:

staff transferred to stationarypost and the

o—

decisions of the Railway Boarédceare laid

—

dbwn in various letters which were réferred
by the learned counsel for either side,

.:17 and anended

It is true that amended rule 201
'mle 2018 will not apply to the cases

of all the employees but sofar as rule 2027
is concerned, the same is appliéable to all
the efployees. It is also clear that after

caming into force of the New Rules

S

therr has brrn no re~fixation of pay

-

of respondents or petitioners to the

writ prtitions who had been agitating the

e

matter, So far as officiating pay is
__/

concerned Rule 11 contained in Chapter

I¥ of Railway Bstablishment Manual,which

has b enquoted above in the case of respondent:
i

may br utilized in stationary and running

P S

conteda ./~
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posts and for period over 21 days the

pay is to br fixed in the normal coufse.

The Ro¥1way Board vide its letter
dt. 16.8.61, a copy of which is on record
in some cases, reads as unders-

" Attention is invited to para 1 (b)
(ii) of Railway Board's letter No., E{R)

49RS/ 3, dte 1e7.1949 as amended vide

their letter of evgn-number dated 29.8.49

e

- which provides that in theAgnse of Running

staff utilized in stationary appointrents

for periods of 21 days, the pay should be
R

fixed under normal rules, 50% of pay
el

in the running post alsobeing treated as pay
e

——
for the purposes of fixation of pay in the

stationary appointment",

«

Subsecquently theeposition was still further
t
clarified by the Railway Board s letter

No, E (S) 63Rs/ 14 dt, 17.12.1963,

- The relevant portion of this letter

read as unders

"The Railway Board's orders appearing

below Rule ggZ_R.I. as Ilntroduced vide

posSi——

their letter No, E(S) 52CPC/66 dated 4.8,53
Qur— -

provide that the above rule is agpplicable

wr L

conted, o/~
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only to permanrnt staff and if

altérnative appointment is found for

temporary staff it should be regarded as

a purely ex_gratia measure., Again
in the case of Rdnning staff in whose case

Running allowance also forjs part of pay,

b
P

it was decided by the Board, vide note
below rule 152 R,I, as introduced vide
thélr letter No, E(B) 1,55Rs5/22,

dated 2,9,58, that witheffeet fram 17.8.53

%_\\.
‘ . the term .‘former eno;uments' in the case

of Running staff should also include 50% of

their pay as defined in rule 2003 (21)

(a)'(i) R,II in lien of running allowance,"

~r

A perusal of the Railwéy Board's decision
shows that running staff is entitled to

50% fo the running allowance towards

L

s the pay which is to be calculated in accord

ance with rules. In this connection it

e

will alsobe relevant to note that Railway

Board vide its letter No,19/1961 published

in the Gazette of 16,.,8.1981 President's

—

decision, the relevant portion of the

sane reads as followsi-

" The question has brrn considered
and the President is pleased to decide that

the pay of such running staff utilised in

Contedo o/“‘
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Onary appointments for period

R

ol over 24 days, whose initial pay in the
CME T oty
-—

stationary appliintment is fixed under
L P .

——

the normal rules in accordance with
W

pa;3i1 (b) (ii) of Railway Board's

letter No, E (4) 49 RB/9 dated 1,7.1949,

’\____——,
should also be refixed under clause (2)

of rule 2027 (PR-31) R.II, 50% of the

enhanced substantive pay representing
~— -

the running allowance being treated as

pakt for the purpose of such refixation".
—

it seems that this presidents decision has

also not been taken into consideration
- -

by thr Railway Department, as has been held
e e

by the learned Single Judge, whilr fixing

the pay of same of the respondents to the
special appeals who are now represented by

their heirs, As we have held the running

allowance is t be treated as part of the
S

pay, the salary of these respondents

I

is tobe refixed in accordance with

rule 2027 along with Railway Boards

decisions of 1961 and 1963 which have

been referred to above, We agree with

the learned single judge in this behalf that

the pay has not beenrightly calculated and

some of the respondents were thercby, reduces

W’“J\ conted. ./~
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in rank and their emoluments were wrongly

reduced though we do not agree with

Z—

some of the conclusions which have been
— —

arrived at by the learned Single Judge

as indicated by us above, The running all-

owance being part of the pay the pay of the

respondents as well as other petitioners to

the writ petitions, is-to be refixed,

Allthe above five special appeals are

thus partly allowed, The Ra lway Adminis-

’.

traticon is directed to refix the pay of

e

Sardar Husain deceased, Bhagwati Prasad

Pandey and Ram Kumar Dubry for the period

during which they held their officiating
appointment in the stationary posts according
to the relevant rules: to refix the pay of

Sardar Husain, Bhagwati Prasad Pandey

«—
and Ram Kumar Dubey in accordance with Rule

2017, 2018 and 2027 read with the relevant
P

circulars and Presidents" decisions rese-
- .

pectively applicable to them, & has been

indicated by us earlier after taking into

consideration that running allowance is

part of pay, during the period they held

officiating appointment in the stationary

prests and to take prompt steps for deter-

; . .
mination of their pensionary benefits during

G .

the period they offciated in the stationary

Conted. o/" )
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post and the period they worked or that

post in a substantive capacity according

to the relevant rules. The order passed
) the re-cvanc I

by learned Single judge in other respective

is being maintained. The re-fixation
—
shall be made within three months from
today., No order as to costs,
So f£ar as other writ petitions are concernc.
—

they are hereby allowed, Let a Mandamus
-’/_\_______’_____

tc the opposite parties to refix the

pay of petitioners, in accordance with

our observations adbove, be i=sued,

T T

No order as to costse.

s§/-~ U,C, Srivastava

sd/- K,N, Goyal

Dt, 12.3,1979
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In the Central Adminstfative Tribunal, Allahabad
CiRCUIT BENCH LUCKNOW.

0.A.No. 150 of 1988 (L)

R.K.Dubey and others A. Petitioners
Versus

Union of India | Respondent

In the above noted case, it is submitted as under:-

1. That the present petition purports to be

filed for directing the respondent to implement

the orders.passed by the Hon'bleHigh Court dated
12th. March 1989 as contained in Annexure No.1 to

the petition .

é:) That it aiso appears from para 3 of the
petition, the order against which petition is

made, purports to be against wrong fixation. of

pay /pension of the petitioners and implementa-

tion of the orders passed by Hon'ble High Court

dated 12.3,'79.

3. That it is true that various writ petitions

were filed by various persons either in individual
capacity or'cgllectively and the writ petitions
including épecial appeéls(filed against orders
dated 7.11.'74, were disposed of by a common
judgement dated 12.3.1979 by the Hon'ble High Court
of Allahabad, Lucknow Sench Lucknow.

4. That even though the bunch of writ petitions

were decided by a common judgement, but in law,
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action by the petitioner or petitioners of each
writ petition has to be initiated seperately and
not collectively by all the petitioners of different

writ petitions.

-

5 That frsm‘the orders passed by the Hon'ble
Supreme Court, as contained in Aﬁnexure No .2 to the
petition, purports to be in épecial Appeal No . 1394~
1407 of 1988 , 2570-2572 of 1988 arising out of

S.A. 13 of 1975, W.P.No. 1726, 3134/T9 and 548 of 1980.

6. That the informations collected reveals that
Y }-No. 13 of jf75 arose out of Writ Petition No . 626
of 1971 filedby R K.Dubey individually before the

‘Hon'ble High Court Lucknow Bench Iucknow .It also

appeared that Writ Petition No. 1726 of 1979 wés filed
by Sri R K Sen and R .R Vishwa Karma jointly, while.
Writ Petition No . 3174 of (Y79 and Writ Pétition'No .
54é of 1980 were filed respeediwedy by Sri R X .Iriapthi

and K .G,Saxena respectively and individually.

Te Thatthe petitioners have also failed to specify

the particulars of writ petition filed jointly by them,

so as to enable the respondént to connettthe present

petition to the said Writ Petition, prepare the reply"

and file the same.

8. That so far as the information collected and
revealed from search of the particulars of the writ

petitions, no joint petition was filed by the petitio~

ners in the Hon'ble High Court,. In the circumstances

A1 B
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P-ovided that——- -

(i) the mont /emolument ~a rallway —servant
“mployed in x'ed or workshop and/or ly paid at
' fall be the monthly rate of pay including dearness
pay ofthe railway sepednt roncerned

", %= {ii) the monthly emoluments of a non—gazetted ra11wa§,
d strvant entitled to rurning allowances shall include the
actual amount of running ailowance drawn by him during

the month, limited *o a maximum of seventy—ﬁve per cent
of his pay; and :

@) the e'nolu*x wents of a railway servant who is or
deputation out cf India shall be deemed to be the emotuments
he would have drawn had he remained on duty in India.

Railway Board's orders.—'Che term “‘actual amount of running allowances drawn’

used in proviso (i) above includes allowances representing running allowance, subjec
to the usual limit of seventy-five per cent of pay, of running staff empioyed in relxef o)
Dermanent station staff and running staft _attached to th€ Indian lemtonaI Army

Qia___ﬂwa: :'“" - o ;
{)“Famxly means— ': ’
(2) in the case of a male subscriber the wife or wwe.'

and children of the subscriber, and the widow. or widow!
and children of a deceased son of the subscriber:. A

Provided that if a subscriber proves that his Wlfe Ha

been judicially separated from him or has ceased, underiﬁ'.n

customary law of the community to which she belongs*, 4

be entitled to maintenance, she shall thenceforth be dem

, to be no longer a member of the subscriber’s family in matter

) to which these rules relate, unless the subscriber suf;se
v quently indicates, by express notification in Wwriting, to? th
’ Accounts Officer that she shall continue to be so regarded; :

(b) in the case of a female subscriber, the husbar{
" and children of the subscriber, and the widow or Wldow.s an
children of a deceased son of the subscriber:

Provided that if a subscriber, by notification: inu.w;
s " to the Accounts Officer, &presses her desire to ex@iiid'-'
. .. - ‘husband from the famxly, the husband shalt heﬁcefbrth %3
R - deemed ‘to:be no longer a member of the subscribet’s:d
in matters to which thesé rules.relate, unless the. ('u G
subsequently cancels formally in writing- her notific:
, excludmg him; :

o Provided further ﬁat in either case if the chx‘db
» = subscriber has been adopted by another. person and if}
..., the personal law of the adopter, adoptxon is legall

i
i
|
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*RAVELLING ALLOWANCE—GENERAL 210

which he is enttled to travel. In cases, however, in which the
controlling officer is satisficd that there were sufhcient reasons for the
railway servant to have travelled by the lower class, he may allow the
full mileage allowance admissible for the higher class.

208. 'T'he point in any station at which a journcy 15 held to
commence or end is the rathwvay station provided that a journey on
transfer shall be held to begin and end at the actual residence of the
railway servant concerned.

Government of India’'s decisions -1 A railway servant, who resides away from
his headquarters, will, on transfer, be cligible for road nuleage, transportation charges
for personal cffccts and  passes from the actual residence at the old station to the actual
residence at the new station.

2. In admitting travelling allowance claims, the nuleage between the two stations
as indicated in the ‘Farc and Time Tables’ should be adopted.

{Raitway Board's letter No. FIE)S4 AL-28712, dated the 10th December, 1954)

209. Unless the Railway Board by general or special order other-
wise direct, railway scrvants shall be divided into the following grades
for the purpose of nuleage allowance—

(1) First Grade—mcludes all ratlway scrvants i receipt
of actual pav exceeding Rs. 7307, Probationers appomted  to
Superior Revenue Establishment of Induan Railways  prior to
1st October, 1954, and also railway servants who, prior to Ist
October, 1954, held 1in a substantive capacity permanent  posts
in Railwayv Services, Class 1.

(2) Second Grade—includes all railway scervants in receipt
of actual pay exceeding Rs. 200-, but not exceeding Rs. 750/

\(’ per mensem.
‘ (3) Third Grade—includes all other rathway servants, exeept
Class IV servants.

(4) Fourth Grade—mncludes all Class 1V railway  servants.

,
2/
Governmen! of Indid’s_decisiogn- -For the purpose of determming the wrades of
railway scervants under thus rule, “pay’ shall include “dearness pay”.
, fRahway Board™s letter Noo By 531.))\-!(7)~ dated the 20th Mav, 1‘)55\
. e —,————————

210. Where a raiiway servant is promoted or reverted or is granted
an increased rate of pav with retrospective effect, no revision of claims
for traveling allowance 1s permussible, in respect of the  period
intervening between the date of promotion or reversion  or  grant of
increased rate of pay. and that on which 1t 1s notified, unless it is clear
that there has been an actual change of duties.

29
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nent servant is is entitled in respect;,

he would have drawn had he remaips
Article 487 C. S. R. even thoughy’
A

ent is not actually drawn during
g to the privilege leave.

S

ted 6th February, 19 (Railway B‘é_é,

:nts counifng for pension.—This A
awn by an officer.......... appoin|
e which is substantively vacant angd

- . i g %
aporarn’y vacant 1n consequence ¥

x¢ without allowances or on transfep
pension.  Under the “new actingsg
. 1920, and the rules relating to offigh.
sles, officiating appointments are’k
&mpore appointments were admigil -
provision mentioned above should
of a Government servant who,, xWhi
testablishment, is appointed to offi¢
~yacant or which is temporarily ¥8%
zEive incumbent on extraordinaryjgg .
iowed to draw enhgnced pay or sgif
ciating in the lattcraﬁﬁf the differene
g pay or salary counts as emolymgs-

Ak
dithe 22nd January, 1926, File Noy''
adF

mian of special pay granted for. agk"
fiar pension.—Special pay grantedy -
ra which the duty is performed, sffow
won of officers retiring on ‘or aftey;
ngia Office letter conveying the decisi
z subject of the classification o§§-
:Government of India, Finance Defy
gll the 8th May, 1924, &l

, il
® Bombay, No.D. 2989-R1I/31;;df:
Bt of 1930). A%

aire posts (some of which catry sp
skould be considered as the subst®:
imed if he had not been appoint®:
wdecided by the competert ap
apective of the substantive post.agf
ontment and irrespective of wheti
wdar post or a-post in the cadsgy

5 §
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App XXX} COMPENDIUM OF RULINGS—C. S. R. 738 t0 934

from the competent authority in such cases specifying the substantive appointment
in which an officer would have remained if had not been appointed to officiate

QL. | clsewhere will be accepted in Audit.

Q

/y way Board’s Case No. ;43-Ac./II/41). »
’ Presidenit’s ~ fetision.—The ‘actual amount of tu

occurring in Clause (2) (i) of this rule includes :

service, the averasc running allowances actually drawn under the
relevant rules, :

) f?r .period_s iq which ‘mileage in lieu of running allowance is drawn’,
mileage in lieu’ actually drawn ;

>

(¢) for psriods of officiating running duty, running allowances actually
*drawn.; and

‘\/(I/d; for periods of officiating duty in a stationary post 509, of the subs~
tantive emoluments for the same period.

(Railwg_y Board’s letter No. IF( E)(P)S8/PN-1/17, dated 7fh July, 1960).
C. S. R. 487 (2545)

Audit Instructions—(1) Calcalation of average emoluments ; rate for con-

° version of sterling overseas pay for the. purpose.—Average emoluments for pension

should be worked ‘out wholly in rupees by converting sterling overseas pay into

:upegs at the rate of 1s. 64. to the rupee and the entire pension should be fixed in
upees.

2) Incr’?ase in pay not actually drawn.—For purposes of calculation of “average
emolument_s » an increase of pay which took effect during the currency of privilege
leave combined with furlough during the last three years of service and was actually
drawn by a Government servant as part of his privilege leave allowances under
Article 60, C S. R. is not an “increase in pay not actually drawn” within the mean-
ing of proviso (a) to Rule I under Article 487 (2545).  The rate of pay during the
f urlou”gh portion to be taken into account for the calculation of “average emolu-
ments™ would be what the Government servant would have drawn had he been

on duty, i. e., the increased rate of pa drawn during the privil 1 i
of the combined Ieave, pay g priviicge Teave portion

- (3) The principle underlying the instruction (2) above applies in the case of a
Jovernment servant who takes leave under the Fundamental Rules during the
last three years of his service and who during the currency of the leave on average
Pay not exceeding four months or the first four months of any period of leave on
dverage pay exceeding four months is promoted in a substantive or provisionally
substantive capacity to a post carrying a higher rate of pay or earns an increment
which is not withheld. In such a case the Government servant is entitled in respect
of the period of his leave to count the pay which he would have drawn had he
trﬁmglmed on duty as emoluments for the purpose of Article 487 (2545) even though
l € increase in pay due to promotion or increment is not actually drawn during
¢ave under the Fundamental Rules corresponding to privilege leave.

(File No. 100-A of 1938).

nning allowances drawh’

( a) for petiods  of leave with allowances [including leave preparatory to
retirement and refused leave granted under 2127-RII (F. R. 86}, or
foreign service or suspension which does not result in forfeiture of

the purpose‘of itém‘(8) of the Note below Article 486 C. S. R.(2534), a’declaration’

3
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o) J( )i e The revxs»d ra&cs of mnnmg)!ﬁ wance, s‘hall be mpplmablesoﬁly m\ -
: ,,Runnmg staff who have'come onitor the:authorised scales-of pay;. those: whordave -

+ elected to continue to draw pay in their ‘existing’ scales of pay under ruls 8(8)

.of the Railway Services (Authorised Pay) Rulcs, 1960 shall contitue 0 draw .
‘i‘lnnmg “allowarces af the” cxxstmg‘fﬁ’fé:s T ."‘"““‘f

'. (Authomy ——Ralh ay Board. lettcrs No. PC-60/RA-311, dated 22- 5-!961
and 27 -5-1961).~,

! Az spestt I E“ I

1

. ,, ;&,. A

s A‘copy of Ra:lway ‘Board letter No F(E)SSPA/I datod 19-5-1961 is for-
’wardpd for mformatnon nd guidance.

'.\ : D nieYT osed

P

-+ Copy of Razlwa) Beard letter No rF(E)SSPA/l dated 19 5-1961 10 2."«,
General Managers AII Indian Railways etc. i

G
Sub, —-Reﬁxatlon of Ofﬁcxatmg pay undcr rule 2027 (FR31)R—I’I B

Qttentxon is mvxted to para, 1 (b) (u) 'of Railway Board’s Ictter No

y; %REQBSZB dated 1-7-49 as amendeqd yide their letter of. ev umber, dqtcd
S’ 7 +29-8-1949, which provides that in the czsc of Running Staff uuhze?\n statl
Lok Pm ;' appointments for periods of over 21 days, the pay should be fixed under normal

sruleés, 509, of pay.im the running post also peing treated as pay fory th ses

‘. ‘of fixation of pay m % stationary appomtrﬁent A question shas ‘t’)ee: ’pmpo.“as ,
16 whether after initidl fixation of pay in the stationary appoxntment, the'pay
.of such staff should be refixed -under clagge (2) of Rule 2027(FR 31),R 1L ;a5 sub-
stxtuted by C.S. No. 6'R. II, treating 0%, of the enhanced substantxvc pay- also as’

, »pay i the statxonary appointment,, ‘(pa,-, o .

_ “)”n?ud_ﬁcu_.‘ ’
. 2. The questxon has been consndcregl and the Prcsxdcnt is pleased to dégide "
¥ “tHat the pay of such'running staff utilized in: :stationary appomtments for perxods
| <of over 21 days, ,whosc initial pay in the ¢ationary appointment is ﬁxed

{*- the normal rules in accordance with para. 1 (b) (ii) of Railway Board’s ;lettex lsf
Ui

.Eg,l}%fgs_icatf‘d 1-7-1949; shoyld also be refixed under “clause - 2)- of Ri
© 207RFR 31) R. I}; 50% of the enhanced s

stantive pay rcpresenting q;eﬁ\mnmg
, allowance being treated as pay for the purp@se of such refizatioMy o, nfﬂ, o A

¢ o T 1Y

Va7 - V..;', *-
(.x-\ y .. .. FY AN ME 1K)

}_.ML Pw

" Serlal No. 1215, —ClrculaF No. 365L/142 (Eiv), dated 7-7-1961, 2T

At . g4
& - e,

S\b -Incentwe to Railway * employees/Apprcnnccs for acqumng
hlghcr or addmona‘.l pfpfe§s1onal quahﬁcatxons :

. e Raﬂway Board in their lettc(-)gﬂq E(NG) 58RCI/143, da
; == iirculated- um‘fer this office éndorsemént No. 362E/42 (Eav dated
& that-railway cmploymLApprenyces who _acquire addmonal)p
‘ catnons be granted cash avlards/addmonal ‘hcrcmcnts as indicated

it A:qucsuon Was -xaw‘d as to thc %\\%onty competent to usanctxo
‘W \nalﬁncremen 4
’*‘t.‘_l’-.—;w“ e s l
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25444 . AMOUNT OF ORDINARY PENSIONS

B . ———— e
" (i) For the purpose of gratuity |and/or death-cum-retirement gratui' ty.—The

monthly average of running allowances drawn during the three hundred and sixty.
five days of running duty immediately preceding the date of quitting service limited
to 759, of the monthly average of the other emoluments rekoned in terms of ite
‘| (a) to (f) above drawn during the same period.

Note.—1n the case of an Officer with a substantive appointment who officiates
in another appointment or holds a temporary appointment, ‘“Emoluments”
means — K :

(@) the emoluments which would be taken into account under this Rule
in respect of the appointment in which he officiates or of the temporary appoig
ment, as the case may be, or

(b) the emoluments which would have been taken into account under
this Rule had he remained.in his substantive appointment. whichever are
more favourable to him. ‘

2544-A. (C. S. R. 486-A)—Same as otherwise provided in Rule 2544-B (C. S. R,
86-B).—1n respect of officers retiring from service on.or after the Ist November,
1959, the term ‘“‘emoluments” means the emoluments which the officer was re-
" ceiving immediately before his retirement and includes—

(0) substantive pay inrespect of a permanent post, other than a tenure post,
held in a substantive capacity ;

(b) personal allowance which is granted in lieu of loss of substantive pay ia
respect of a permanent post, other than a tenure post ;

(c) special pay attached to a other than a tenure post, whea the special pay
has been sanctioned permanently and the post is held in a substantive capacity;

(d) (1) For the purpose of calculation of average emoluments—"Vith effect
from Ist September, 1962, save as otherwise provided in JRule 2544-B (C. S. R.

- () the difference bétween the total emolu_'mcnts referred to in items (a)
\ (b) ané (c) above and thepay actually drawn in higher officiating or temporary
‘ appointments t s

(i) special pay ofher than that referred to in clause (c) abov. :ij
(iii) pay drawn ih temporary or oﬁiciaitihg appointments ;
(iv) personal allow_aﬁce ot&?er than that referred to in clause () above ;
(»). the difference Betweenﬁf the substantive pay and the puy actually
drawn in higher tenure appqintment (s), whether held in substantive of

officiating capacity, provided that service in the tenure appointment (s}, does
not qualify for the grant of a special additional pension. ’

(2) For the purpose of emoluments for (ordinary) gratuity and/or death-cum
retirement gratuity.—The difference between the average emoluments in respect o
items (a) to (d) (1) above calculated upon the last one year of service and th¢

" last substantive emoluments as per iitems (@) to (¢) above, ° -

98

. 486-B) one-half of— . . ‘;

*

&, (¢) (1) For the purpose of cak
&bunt’ of the running allowance ¢
o757 - of other emoluments recke

% (2) For the purpose of emolun
ntaity.—The monthly average of
f running duty immediately prece
of:the monthly average of other &
(2? (2) above drawn during the s

t: Note.—(1) If immediately beﬁ

galculating ordinary gratuity and

- . faken at what they would have bes

-

>. Provided that the amount of
*pay not actually drawn and the
given only if it is certified that
ating or temporary appointment

Note—(2) In case where a t&
Ing three year’s service is appok
tluring the last three years of his s

étion of three years’ service duw
hall be treated as if drawn it

2544-B. (C. S. R. 486-B)-
tive capacity—

(a) officiates in a higher
holds a higher tex
on a cadre whict
scale as the tempa:
years, and ‘retires ¢
post ; or

oluments for pension in
3 counuuous service

e time spent on de
it 1is certified that
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‘transfer- to the Public Sector, Undertiking or Government or Semi-Govt., '\
Corporation is in the public interest.

5. 1In all cases where a Railway servant is to be absorbed permanently by
- the foreign employer under his Organisation, it would be incumbent on him to
consuit the parent employer before issuing orders, absorbing the Railway servant ,
permanently in his service. The orders of permanent absorption should be issued )
only after the resignation of the Railway servant has been accepted-by the ‘
Govemmcnt and -with effect from the date of such acceptanrce.

6 ' This has the sanction of the President. S

S/ . fri-rps é*é‘?éii /
‘ J Serial No. 2389.—Circular No. 831-E/78-IIT (Eiv), datec 23-1-1964. : :
“V[Sub.—Fixation of pay of temporary medically unfitted employees on

4 ) ‘ subsequent'ﬁﬁ‘orphon in ofEer posts.

‘ A copy of Rallway Board’s letter No. E(S)63 RS/ 14 dated 17-12-1963 is
forwarded for information and guidance. - Railway Board letter, dated 2-9-1958
was mcu]ated v1de this office endorsement No. 831-E/8-1V, dated 8-12-1958. .

- !r -7 !

" Copy of Ratlway Board’s letter No. E(S)63R5/14, dated 17-12-1963 10
General Managers all Indian Railways CLW, DLW & ICF, Chief Engineer, Rly.
Electrification Calcutta, and G.M., D.B.K. Railway PrOJects, and copy forwarded
to ADA: Ratlways) ‘and P. Ss, 10 CRB, FC AMS and Pass to DE DF,(E.N.G.),

Sub.—Fixation of pay of Tcmporary medically unfitted employocs
: on subsequent absorption in other posts.

Rule 152RI lays down inreralia that a Railway servant who fails in vision

- test or otherwise becomes physically in-capable of pcrforming the duties of the
post which he occupies, but not incapable of performing other duties; should
not be discharged forthwith but should be granted leave in accordance Wlth rule
2237-A-RI1I as substituted vide Advance C.S. No. 112 and that during the period
of leave so granted, such a Railway servant must be offered som= z'ternative
employment on rcasonable emoluments having regard to his former emoluments.

»N‘_l/vw/\__/-\ — TN .

e W
: The Railway Board’s orders appearing below Rule 152 RI as introduced
vide their letter No. E (S)52CPC/66, dated 4-8-1953, provide that ~ the
above rule is applicable only to permanent staff and if alternative appointment
is found for temporary staff it should be regarded as a purely ex-gratia measure.

mA ase of Running Staff in whose ca ing.Allowance also forms
Ban_gﬁpay, it was decided by the Board, vide note bzlow rule 152RI, as introduced

vide their letter No. E(S) L. 55RS/22 dated 2-9-1958, that with effect from 17-8- 1953
the .term “forimer emoluments” in the case of Runmng Staff should also include ;
Vuof their pay . as dcfined in ru ruie 2003 (21)(a) (/) RL RTI in heu of runmngiﬂowancei

A queshon has bien raised ‘whether the term “former emolumcnts” shoy“l
mchsde khe necessary pe:centage of running allowance when the temporagy,s

who, having failed in vision ‘test or otherwise become physically 1ncapa01tated
of pe!formmg the dutles of their post, are absorbed in alternative posts IR

oﬂ'er GEalternative jobamay be regarded as a purely ex gratia measure for temporary ’
otaff, once the. alternatlve _]Ob has been offered and accepted, in the case of runmng

‘%:-»
<

j -31Thes Board have con31dered the matter and have decided that whereas ,the \

&t
b

3 L
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staﬁ,j)_%.oﬂ.hmr pay, in case they have retamed grescnbed smlesMaud 40‘}/ ofsa o
their pay if they Have opted for the: ‘Authorised Scales; shoiild ‘be’ included’in t '
Ik fo'mer emoluments for purposes of ﬁxatron of pay in the Z[ternauve appomfm“éﬂt

kS rini LR

. The above decxsron hgs the sanction of the Presxdeut

3 e

\L

e &.Pé‘st cascs al ready decxded otherwrse need not_be reopened

To‘:GM C.’Rly (This dispos'es of your ~1etter No’- Bl /€ d
6-2-1963 i The fixetion shown in_para 2 thereof is“¢ " 4
however, is invited to Board’s letter: No PC—60‘RA=-2[11 dated 7-3-1963. accordmg *
to whxch pay in vhis case; should be el eftect from . 1-2-1933 takmg into

\)gount 409 -of pay to represent running allowanoe )2;“ e

. . -~ LN e v by
A\ - i . « AT e . L SRED ol oo

Serial ‘No. 2390.. --Cireular No. 3-E/82IV (Adj); dated 20-1-1964.

- Sub: —-Employment of - Casual Labour not governed by the‘Mrmmum
R Wages Act. oL . : i .

A copy of ioards letter No. E (Trg )63/Adg/29 dafed 17-12-1963 is fo,- |
warded for mforrnatron -and necessary actron :

Copy of letter No. E(Trg)63/Adjj29, dated17-12-1963. from ‘Deputy Dtrector,
Establzshmenr Railway -Board, New. Delki to the General Manager’s all Indian
Railways C’uttaran]an Locomotive- Works, Diesel Locomotive Works, Integral -
g Coach Factory, the General Mazager and C.E. Railway ' EIectnﬁcatwn dnd S

' Chxef Administrative Officer, D. B. K - Railway Pro;ect. BRI RIS 5/-1iv .

_Sub. ——Employment of Casual Labour not governed by the Mmlmum
, - Wages .Act. 5 ,

Casual labour workmg on Raxlways are exther governed by the Hours of £
"Employment Regulations or the Minimom Wages Act, While :Casual’: Labour ° A
governed by the Minimum Wages Act are entitled to- the rest, day. only after they - <
have worked in the scheduled employment under the ‘same employer fora con- y

) tinuous .period -of not less than six days, theré.is no similar stipulationsifor ithe °
casual labour. governed by the Hours of. Employment . ‘Regulations; . f.ﬁo“pomf}d:
has; therefore been raised whether'in. the ‘absence of a specific provision ity thesé::
Hours ‘of: Ernployment Regulatrons the restriction: laid down in- the Minimum ¢ :
Wages. Act regarding the continuous period of employment for not Jess;than <sixz:

\Y/ days before being entitled to rest day should also _apply to casual labour.gaverned:;: ;A
by the Hours of Employment Regulatiops." It is pointed out that the regular i
Railway servants governed by the Hours of Employment Regulations get periodic k
rest accordmg to their classification and rosters irrespective of.the number of days ;
they*have worked before getting the rest. If a restriction similar - to that i the @
Minimum Wages Act is prescribed for casual. labour governed by.the Hours of 8
Embloyxmnt Regulations, such- labour will be at a drsadvantasf;eus position . . %
“eonipared to Regular staff Governed by. the same;Rules; which is.against the. spirit .
of the: Regulatrons. ..The  Board, therefore,; consrder zhat,, Ahg.... restriction
laid“déwn in proviso to Rule 23. A{D.of the M. - Wa, ages {(Central) - Rules,
1950, need not apply to casual labour gOVem__ bythe Hours sof, Emplo
Regulanons. R ' s

T S n.{:; r Wil 3%5&:;" Oi abm

- ,('l‘hxs dlsposes of the Genera.l Mana er Central .:R
.2$f2f1.41‘jlv1142 dated” 28-10-63)“" - g e aww
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{4 Tht ptdtionzn. wme wuflmg as Ra:l\ny Cuanh, soui mwvd

" end some ia & reproentative capacity through the Geerd Sccrewry of All
. India Guards Coundil reprocnting the interas af-all of che Railway Cuuds
moved the Hon! ble High Court of Delhi through this writ petitioa under

Asticle 226 ofSie Constitution of India seeking annulment of the repous

deaus® impugned order dated 22-3-1976 whercby they had reduced he
quantum ot percentage of the running allowance for the purpows of

. retirement and other benefiy from the prescsied manmum of 73%, to
. 45%. They have further prayed that the respondents be directed 1o ratore

the suid percentage of 757, together with persionary and orher ancillacy
Lenebu, in terms of the original perceninge and aho 10 pay them nrrears
8 reckoned on that basis, The petition stood _transferved to this Tribuoal
under Section 29 of the Adwministrative Tribunals Act.

2. The fn;tuzl matrix of the casc releviat for the purpmd,dm
case may be puccincily stated. The petitioners as Raillway Guards pesforma

_ ing esseoually and wholly outdoor dutics irrespective of scasmn, weather or
~ time, arc covered by the expression *‘Ruaning Stafl ** directly connetizd wiih

the charge of moviag trains, They are and have Slways been entided o
certaln wllowances including ‘the sllowance called  *‘sunging wllowancg®
calculated on mileage basis or oo ‘the basis of par day of 8 hours of duty,

“This allowancsds dulferent from the compensatory Allowance inasmuch 2s
) included _as part of pay for pdrposa of c.a!cuhung pcmmu benefit,
B Ay leave salary and several others catid

lluu;‘ O
ever, &8 nuumum % of Wi~ actual smount of sunning allowance

drawa duqq,c' thn month is uutcd & monuly emolumests of such runnugg
stafl, .

8. The provi:iom dealing with the mnnin; aliowance are siatutory
provisions contained in the Railway Establishment Code which is 8 compens

Vo
1
v

dium of statutory Rules framed by the Preiideat unde Article 309 of the

Constituiio of India. Relerence in thux ard was md\ﬁpcnﬁcmym

. Rule 507, IRdie 1302(5) proviso (if), Rule 1309 proviso (i) and Rule 2003(2) of .

the Indian Radu Jablshemeat (-o\“, Vol. ! zad Vol 1l indicaung that the
rechoning of runmng alowince up to & maximum of 75% of pay {ur tha
purposa of caleulaung retirement benchus’ aod ceriain other cnitlements

of (e cltioness has been given statutory proteciion.  Siwnilarly, begiaing

from the Running Stafl Yay & Allowauce Cowmiittee set up by the Kailway
Board an 1949, thcmbo;c/on__‘;i_‘}_y Commu.uou 1952 and the Third Yay Cacme

wision 1973 have ell recognised the rechoning of funciog allowsace up
W e mampum of 19% o pay a avtwc pay Lur purpeess of cakoulaidag
sourcucat benefiu eie, 1t is also sverred that {2 Rk Bhc fwsic poy of

the running aall’ e uhuvuy bcw-c:u thar pay sala sid thane ol afl

oy comperabls categoics & odl e e fact \hal 3 cubueastial poriir
dwmbmutm of ruuning ollevens \nuch i

s — ——
Cr oy —— - ———
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PRI '! : Prevent petition f for prutection olkgal rights and redrasal af their. lg._-;uxmate
By gnovanca.
. '

€ e mpondcnu whxlc admiuting the obacrvations sud’ recommenda-

th)n.s of the Chird Pay Comminion an the treaiment of runaing allowance
-have juined isut on the score that though the Third Pay Conmunision
reconymended contivuance of rates of running allowance as existing prior to .
111973, they did not make any specific rtcomuxcndnuomurrxugk the «
reatineat of runniug -allowance as s pay for_variows purpma. Secondly,

1 wis ancricd (hat 1T was withio the €0 cowuncc of the President. to uucnd

the rule Trom tine 16 nme unJgr der pruvisp to Asticle S\EMLT l!.; ( ummulwn

T e . -
. fiom  frospeciive date rcﬁudm‘ the treataent of "t quantwn of the
mmng allowance as pay for variows purposes in the €ase of ti runuing
{

stafl taclua saing Guaeds. 1{was alo averrcd thai The Leurbt admimble fo¢
pwposcs s of Iuvc salary and retirement benefits at the rate of 75%, ig4he
pay scales prior o 1-1-1973 has been fully pmltc\cd by the impugned ocder
revising the rate 10 45% of pay in the pay scalas o force fiau (-1.1973 m
that there hes bccn uctually an wncrcase i the ewolus:enrs m abwclute terms

of the caugory ‘B Guaids varying between 44% wnd 56% as sbown jn
Aurgxure K-4 o the counter~afhidavit. In dus conncution, it was abwo
stressed that there has been o sulstantial Unprovement in the pay scala®

of Guards of the various catcgorics inasmuch as their pay scales have beea
unifurly, modified as Ko 925640 for all  categorica. It ‘was further

. contended that the refercuce in whe report of the Third Pay Comnwiasion -

. relating to the Running Staff and Pay end Allowance Committee regardiag
weauncot of runpieg allowance as_pay to the extent of 759 of pay for
rwn and viher benelits are relcvant Lo the acalas of pay which eined
prior to 1-1.| 1973 and sluce ihe ponmn ofmnmng l]luwuxcc treated as pay
hw undcrgonc revision {rom Ume 1o Ume ooanuuut oa'reviaion of pay
scales tie same neoemitated she sdjustment a3 was made by the unpugeed
order. In the fnal uu)y:u. the sapoudeants have tahen the sand dug
there uave been revitions in‘the nates, i, ¢., paentage of pay for the treat-
went of running allowance as pay for various purposcs including retireincat
Lenefis in casc of running sall including Guards, from tine tu e ay
would be evident frown Aunexure R-5 aud that tuere is 8o stutuuay rovisas

in the Kula for keeping the perccatage bacd ot voe e ts coustant for ol
times a3 averted Ly the penvonens.  1u this wnncctiua, it was funbear clagic |
Scd. that the qurstua of revuion of rulas fos Ui regularisation of the variows
aljowauces’ tutscquent upos the iniruduction of e Reviscd Pay Scaias
[usder Railway Service (RP) -Rulo, 1973] war under cxosidesatng aad 4
peuduwg decisian thescon the aluing quantual of roning wWlvwaucs bwed ’.’
oq the prevaling poccatage lald dows [w varius pusposes wlth refereice s
e pay of e filnea g ot s Varios ek W pay Le alivwed W0 coniious.
1w, etionag W ic iapuodeats, ey wees fully conipeiegd to revise te
peicaiage bef vanaw purpana with reracs W pay of the politiuaca bad

T e D‘lMumSvmhmwmuwﬁwe‘w M&b’
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L AT VRRY "' ' ALMIZGS TRATIVE TRISUMALS CASS 1veh ATC
' _;2' . 3 . Soard, No. PC-111/75/RA/IT dated 22-31976 {Ansexure R-3 to tie counter)
RUSPEEE S made spplicable w. ¢ . |-4-1976. Oun the basis of the unpugned letier,

Uy o R .., +the runniog setl of the Railways has been allowed anotlier opportunity up 1o

© 331-12-197% a ravise the opiion alseady exercised snd to retain uld pay sala.,

"Thus, the nespasxdciits deated thas the teckoning pereentage of the mnumg
allowanu for the retirement and otbes beacfits has always been a past of |
the stptutory Rules or that he rovision aof the percentage as made undeg

the Lnpugucd order hus raulied into an ptcj_sﬁﬂci.d reduction _of any kivg' o
gnd ieilgrﬁm&n&gﬁﬁﬁ {o_mainiain_datus quo fegarding -
Frckoning of the mnmng sllowance as pay for various Jmt_ggsu oa the per_;;y

ugt maintained prcku:ly .

S. Wk bave heard tbe argumcnu of the learned coumd for the pardes |
at kngb and bave carefully gone through lbc documents on rccord filed by, " |
the partias. ! . )

'

6. 'nlz main thrust of the subiuinion made by the lcurncd counsel for .
the petitionery i8"that the running mtowwcc which is,paid (o the runmng
siafl of the Railways including the Guards has been treuted art of
for retirement benglits and for certain other purp..un ala prescribed’ pcrccn-
tge of g maximum of 75% of the running | allowance and this quantum ‘if.
of percentage has'never changtd over all thgg_y_can and Mwordgg
,:w;x__rggggemoa in the Indian &ulwny_f_.s_!f;blu}mum CRe containing |
sjatdiory Rulos framed by the President under proviso_ta. Axuf.l; 09 _pf .
t Coosmuugm__o! lndia for the govan.mcc of . srrvicg. maliery of tlw‘
raitway pall.  On thiascore, it wis further contended _that “aSreduc
the_perceniage from 75 10 43 4 was sought to be effected through yorpugn

wdes daved 22-3-1976 s ucndx cgal and uncomuluuuxml

, 1. Imofn a¢ the treaunent of the ruuning a.llowaxcc a3 pay for retire-
went and other benefin baviug bcmllvtn siatutory recognition, the same |
admin of no dJificulty, We were staken ‘through b il various | provisions of
the Railway Establishmeni Code which deal with running allowance. Some
of these pruvisious bave been quored in the pcuuon which wnmistakably go
ta cstablish that there are statuiory ,xovmom in the Rules that the mondx!y
ea.alumcus of the peiitionesy shall incdlude an actual amount of runuing:
allowanee drawn by them during the wonth himited t0'a pracribed muximum

dmwmi pewionnry bencfih aud seversl other

Culitlemeuls,

. 0 la ths Uotant ez, ths sand of the pelitionesy has been that the
tepundents bad scorperd the rocomiucadations of e "Lhind Pay Commlnioa
«bout maintaining ‘sakn quo’ ia regerd W cuaning allowance and i reat-
ment s part of pay up o p sasimun of 73%, ta Go & wo contended
that folluwing \he sccommenda oo of the Tuird ey Cotnuianon and their
pocrpance by the Goverausnt, e Pramct bed audde Reviced Fay Rula
B 1913 oxd dhat In thes Rule 108y the haies paysetage of 73 wes tuade. Y

A t § t . \
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Cowg funfner than Wﬂld that an opugpbg_a_»_“_ given to the
exnilr ng statlto opt for the pay formula of 7~_,__5/lnd that the petitivnen
Y’Tf wxercited their_optinas _in_favows of 15% pay fumuh In view of
“'W facts, 1t was comcndcd that the Covcmmem i rsml,p'\l {rom nulmg '
o o ""l $dvene change in lhc malter of s tunmng “aflowines tumi@ u
- jrart oryay uml l!‘_u_r_i}_a_r_g i uuWucc this eleinemt from
Jov to 43%. “We are unable o appueciate this puiut «s the same Jdocs not
uNr the coniad factual [eiton.  Folluwing the recommendations of the
Third Puy 'Comiminaion, the respondents wonlied  the  Kailway  Service
{(Reviad Pav) Rudes, 1973 vide G. 5. R. 516(L) dated 7-12-1973 wid ia
thal 1L . aeviveal pay” swales of the Guards were notiticd vide Schiedule Na. 3
v 0w 12-12:1973 Lt was made clear through Kailway Board’s lgiter No. PCY
lll[?J[KA‘l d:ued 21-1-1974, a copy wheseof b Annexure R-6 that the
qustign of- revision of tules for the regulstion of various allowancos -conse
- quent upon_ fhie iatroduttion of Revised Pay Scala undes Kuilway Shrvice
(1) l(ula, l973 was under consideration of the Board and pending final’
dicision the !\oard hasdecided that **the existing quaniuin of ruaning silow.
aoce based 6 ‘the prevalling percentage laid down for varicus puipracs with
‘relefcuos 10 ;bc pay of ‘the running stafl in various scales of pay uuybc
allowed to coatinue®’, It is thus cvitient that the Railway Scrvic: (RP) Bule,
- 1973 fraro&d by’ the Prcadcn( wece in respect of revised pay x. los ag recome
uiended by the Third Pay Comminion which has made dight iuiprovement in
the exuting pay. .cala of Guards 'A’, ‘B’ and 'C’, viz., the scalay ol (s 423-600
(425640 (bpl,] Ra 340-500 «nd Rs 290-480 (R! 330-530 moditicd).

© &9, The intention is thus clear from . the whoresaid letter of the Board
that the payment of certain allowances at the existing percentar, in conjunce
tion with pay’ fixed wnder the Railway Scrvice (RPJ Rules, 193 wea
v expresly mhdq.g::qvuibcu ‘and subject to adjutment ou the basis of Gaal
ordeni. .\ [t Wilows therclure, that in casc thespetitioners hod exe ‘i;cd tbar |
oplions it sust have beea ooly for'purposcs of opting for the new ‘pay wales
and that payment of the existing quantum of running- sllow. ace at the
pmu;wg saies (or various purposes waa provisional and not final It would
aut be, \hercfure, fagiuglly comrect w say that the Revised Pay Hlules, 1973
un:orponu:d 7;"/, of the running allowance for certain purposa,

19. The aext clullax‘c of the petivoner s abowt i1be ley lity of the
ur.pugoed wder & €., 8310 wheither the ipugned order dawt 22:3-1978
saacd by the Muay Aluistry is & satutory wder puned by 0.3 Preaideat
wader pfomo to Article 309 of the Cumstitution o thal lld  woe i &

' esicutive onlcr passed by -the Preideat. This ocder bas b haucacd by
' dee rapoadcuts oy Amx.wc R-3w their counier-a: Bdavit which B (pscduced

-
-

»e

-
-
.

‘ " asuader:
e ‘ Copy o! Kuhu murfo letter No. P(.—lhﬂj[lb\«l daiod 22-3-
: ‘ o tWG edds (.»cwnl W& Al Lidiao Mwunnadx
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H CAT, Ouit, PAGHUNAYR BOU™SAD ¢, WUkt OF THIRA, . 633,
A _— . . :
! 1 zap sad cupplcment the rules by inuing enecutive iravucions.  But, Sweern-y
\ o meat cannot isue such instructions if e same gu conirary @ aby provicon
4 v4  ofibe cules, nor can the Government amend or sujscrads stanutoiy L ube ai
I }' v . by adobiwrative instructions. The Delii High Cowss bas whe by
P St 0 a the above olservations of the Supreme Cowst in thie casme 2 2 K Copa v,
) i M. C. D} when it reiterares that the stawutory roles caneot o¢ asadifird by
i P+, extcutive instructions. .
: ] . . ” . - ¥
l, : 12, 11 thus evident shat where & sphere o convmed Py tlatubmy fu'c
v ‘ Government cannot exercise i3 inberent Giac efhindcy X S9ETHOE Jvwess
. . in a wanner contrary to conmitutioral and stats tey winv s e
: P B0 scope for exgreise of any inberent or esovutive soens o WIS e xupes
‘ ! provmom coveritg the sphere in which guch fshesens oo wre sougi 0
[ be ¢ sud, in any event, a0 tuch Gl vas B NGeRE & Veseilsn
i . o' of such provisions. This priociple & witdes way wod s mtrecy wended sepd
¥ p o saacuficd by the decisions of the Supreme Toowss sl wnvn 0 2n Coars
vy 28 noted above, 1o she losant case, o rsstoiving, L Lorre e ades)
5 ) I N .
'_,“, { 3 copy of e 1985 Edidon of ihe Fand i ¥ 0l o [Ty
i ‘1 ' sought to.place reliance oo para WY O 2 o L Ll wans Tl s
}} i ‘ thas as 1o when the spad wmeaceent © Soe oL L Tl e
! g ! the earlier staimtesy fulz wics . 3 O e e e
* -
! i to be counted ws tay fur Jus oo 4 e i
! t atlendante and SELARLGL A wen e =
! t . 13, Viewed it felisat ezt R
: )
! § 1eas0na, we bold that 1o wagu e R
4 : erger or instruction vad e
(.»—— . " b
"L{‘ b ¢ 1ory SmeRdnseat of it SRR TTT -
! ! R [
.. . M. In the sesali, G e
: i
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L Yoo ‘ ADMIKISLRATIVE FRIBUNALS CANS 1986 ATC

Sad.: Revision of rules reganding Ucatment of running alluwsnck as pay
for ogrtein gurpuies comequent upow the inveduction of revised pay
) ‘ . scalas undes ‘R) Rules, 1923,
R . ! Referenie Railway Miguy's letter Nu. PCI73(RA dzlcd 211
- : * $974 on the above subject,
3 v The question of tevision of rules regarding treatment of running

. T allowauce s pay for ceriain purpascs coiscquent upon the introducton

of revised wales under Raifway Services (Revised pay} Kules, 1973 has
“ beea under comideration of this Minitry. 1t s vow been decided
tiat the uulmg rulc in th rapcct may Ye wmodified as quowv in the
case of ruadiny sall drawing pay in revised pay scales

{s), Fay fo: thie purpase of Pawes and PTOs shall be pay Phu 40%

of pay.
Y () Pay for the purpose of leave salury, madical atiendance U\d

be . pay Pplus actual amouat of runaing allowance drawn subject
to a maxiniwn of 5%, of pay.

(i) Pay,_ for the purpuwc of fixation of pay in staticnary pos,
! ‘compensatory {cily) allowance, house rent’ zllowance wnd rent
: for railway quaricis shall be pay plus 30% of pay.
2. Thee urders take effect from 1-4-1976.
3. The payuient wlready allowed on provisional basis in terms of
Fui 2 of Railway Ministry's letter Noo PC-HI/T3/RA dated 21-1- 1974,
the perivd from 1-1-1973 ta 31-3-1976 sl be treaied s buoal.

A I above has the sanction of the Presideot.
5 Hiadi veniun of this le(ler will {ollpw.

1. A bu’cn:;dmg of the,aforcsaid order, makes it- abuudantly clear Y
that the same is patently an exccutive order or instruction. The mae fact
that v is uoucd with the auction or approval of the Prasident does not
dothe it the character of a statutory 1ude.  Statutory rule are {ramed
Ly We Praident in excicise of puwen coaferred upon him under proviso
10 Anicle 309 of the Coastitution and they are legally required to be soii
i the official gazeuc. - i v ascttled law that a mere axecutive iustruction
cannot amend or derogate o a matviory ‘rule. Thee asc catense of
caacs W reirernte und support this view. 3o Prem Frakboh v. Union of Indiot
i was, beld hat pduurnistrative wauvruciivia canuot be allov.ed 1o prevail
over suiuig-y rulas if tie formier are c.nuary o the Latier. Lo the casc of

be done uuder the rulas could not be allowed 10 be doue by 2u executive
Gat and 1t puch 8 counse it 1t perounible bocawse an act done in caescise
of carcutive power of the Cuvarninent canaut ovaride rulas framcd under
Aricle 309 of the Comsiiluiion. fn yot suotbor cose Seal Rom Shoom
v. Sty of Bojaitic? it war olwesved by ‘hebupmmoCowtmubl

- vules are silens ea say pasucular paiat, mcmnmumwupum

n ' t. (194) TELJ 375 (3C) 1 14 Bagy WC &7 13 COC (L. & 8) 3O ’
B Uwhv) S 8LR L6 ¢( n(wn,woownmaooaa ¢
RS mwwma.wu .

3 . - e Y -

PR N

treatment, cducatioual anistance and retireruent beachn shall -

B, N Nagargjen v. Sials of Kernalads® it was obecrved that whast could oot -
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call are not entitled, arc matcrial comideratiows.  The Revised Fay Rules
of 1973, did accordingly, tale carce to ensuré that the said celaivity was nos

shoturbed and accordingly, recomamended only "adight #uprovemcnts’ i U

pey sala snd he redonsble percratage of running sllowance was alio
M reduced, W any way, botause the existing percentage of basic pay was
Yadeed the Lasa of fisation of the new pay scala. . Evco the Labour Tiibunal
1969 two did not recommend higha bcales of pay for runtung stafl as the
cloment  of pay in the runaing allowance of the suid stadl was a waterial

Lact to be Lhen into wecount.  fu this way, the puy scala reconunended

* for putaung safl as & compared to_thase secomunended fq__JQtigtxaﬂ sl

lave Leen Lo uiv.uu.:&coun, s fact act soted by all_she Pay Comuissions .md
the Rumung Howance Comnfinitice of the R.ulway Bourd. 1t was thus
nmu:d d by the [xuuoncn hat 3 lcutmynu rumuug wlowance
o pud to the running el BG Bccn_uu(cd a3 pat i of pay foc rcurcu\cm

beuchia atﬂ"cuumm.u_purpma ala prescriied percentage Gl a, waximuim
of 759 and that Wis quantum of perccntage RS Tever v changed over ull these

yﬂn .h: lias ™ bcen acundcd statuioy

rccq,uumn in"buth volawes of ¢ e,

—

]E?!f;m Kaifws ubluluncnl Cinica y_containing u.alu(ul, m.uum)
toe Pravideut undes 4\uu.,lc 3uY of &hc (L:uuluuuu o[ lmlu TTor the JLuvee

manie of the wérvice matteas of tic relway unll RTEY

JMM‘:WNCJ

2

nfu_g:ﬂlthr rtuumu(nda(uuu ETuu: T’uy \.au muul 1 which werg ank’
Lhe TC cnthilichitdaty

u,g,‘cq Ly sbe Cenud), (.n.:vuuuh.u( Acmrdmg 10 the petitioners, W imple-

,;mmmg the T!urd Pay Commnmun 3 recoauuendations, the Cenwal Couvern-

went waued Railway Service (levised Scale) Rules, 1973 containing revised
walg of pay and inu uduu.d'go recuction in seckonable percentage of 709,-
T hete wot RO provision 1 these Rules wiich sugposicd evea remotely any
rtducuqo)n the said peiccntage and on xhc basis of the aud revised Rules,
U ptuuooot were whed 1o cxcrcue wpuons of tbe revised pay scales
wlich option the petitivien excrdsed on the basis of the aid percantage
heeping in view its pan bustory and swstuiety chasacter and having sssured

themsclves that the said perocutuge was not being ieduced i the sad 1025
Rulcs on_which Uy were ashed 10 cxgreisc their opugns iu the forw as .-

Q}_ﬂr_\ i Annuuu_A_w ;h,g_g_cunuu The swaid Rules of reviscd acales had
come o force in 1673 and the opuvus were tacrcbed by ihe petitonen

W 19, Lven alicr the nplivey had beco exerciaed theare wa no reduciion

@ Uk aloreasid peacciage of 3% 'nm satc of allain contioucd when

sadderly he rapsadents thiengh the L pugucd order wued n, Mavh Y76

decided w 1educe tho pevien.age 1w 437, log_tie_puipuscs of 1T
ba.cmu sud Teave ve salary and oibes wancry st uul o wa for pascs a und t’lu;

11 s alaw [Grvier alleged tias tha percentage bas Locu

LT ccduucd w
)0! fur purys

Wuuy .Uuwu:.g. bowse 1eat u&:wu}u (17

o por Iailway Board's lovuer N& PO ITTHRAJI daved 2231976, & anpy

whareo! s aLnexed 2 Auaczre *R7 o the peiitios T pruuwacn bed
806 appruscacd U Hoiw'ble Manmusr f R.u:\uys warvagh Weelsr Cuuneal,

pusiena 16, but solhing wes oo nod Bitluaaiely (6 Poliisanin fibed ths -

.
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Ez\ W ' . Office :
P EE S aMAR » - - .102, LAWYERS CHAMBERS
. KDVOCATE SUPRENE COURT l. SUPREME COURT

i -9 _NEW DELHI-110001 \
D . . o Phone : 382322 }
N .
- ¢ -8 t e, Residence :

- 4. . 33, NEETI BAGH
' NEW DELHI-110049
Phone : 660282- 668920

2 Dto15+9088e
\ Shri RoKo‘ DUbeYo .
. Bfo Bombay Wali Gali,
- "_..,
+. &al Kuwan,

Lucknowe.
Subte FoNo, 1453~ R.K, DUbeY VS°
Union of India & Orse
Dear Siro

I am herewith enclosing a certified copy
of the order in the above matter, pzssed by

the Supreme Courte
Pleas@ acknowledge the sazme.

Thankingy6u,

Yours sicerely,

~= ( Vineet Kumar )

Encls Copy of the order,




CIVIL 4PPELLATE JURISDIGTION-
SPECIAL LEAVE PETITION (CIVIL) NO.MS 3. OF 198,

l

,257
(igainst the Judgment and order dated Fehruary 2‘7 \ d
1987 passed by the u abad High Court, Iucknow

- Beneh in CeMokis Noo of 1986 in Re S.Ar Noo

13/75 = lppealed f‘rom)o : _ .

‘(. . ) . » .
Ro Ko Dubey & Orse o o o o o o o.a ¢ o Petitioners

- : Versus

Union of India and OTSe « o o o o o ¢ --Respondents

WITH;

CeMoPo No /&é_/‘l%? - Jpplication for accepting
one set of court feso Y

. p 5237

PAPRPRR BOOK

FOR TNDEX PLEASE § IS

Advocate for the Petitioners: MR. VINEET KUMAR :

- -
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SNoe Documents Pages
Te - 0ffice report on limitations 4
20 List of dates ‘ B-D
3o Judgment and order dated 27th
February, 1987 passed by the
4llahabad High Gourt in CeMede
Noo 610 0£°1986 in Re So.d» -
- noe 13/75 -Appealed frome 1 =12
Lo Special leave petition with o
JuffidaVitq 13 -29
5% CoMoPo Noeo /6683 /1987 =
application for accepting -
) one set of court fees 30 - 31
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LIST OF DATES & EVENTS

Jugust 25, 1970

November 7,197%

Deceanber 2, 1975

3
The Petitioner, Re Ko Dubey filed
Writ Petition No. 1046 of 1970
against the respondents, inter alia
for the refixation of his pay
according to correct rules,
calculation of pensionary benefits
according to the rules and fof
payment of arrears of salary
accruing dne as a result of
refixation before the High Gourte.
The High Gourt allowed the writ
petition and issued a mandamus
against the respondents, and to
comp 1y with the directions of the
Court within three months from
this dateo

The Petitioner Moo 1, and the

Union of India filed special gppeals
before the High Court, against the
above judzment and ordér. |

. The High Cou;‘t upheld the judgment

and order dated November 7, 1974
and dismissed the special appeals

vl-
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of the Union of India, and issued
N | & mandamus in seven other writ

petitions, inwlving the same
questions of lawe The Union of |
India was directed by the High Court
to comply with this judgment and
order within three months, which,
“although extended, expired,

- without any compliance of the
mandamus issued by the High Court,
by the respondentse

— February 16,1980  The petitioners made individual
' and collective representations,
to the respondents, to comply with
the mandamus as ordered by the
High Court but to mo avail.

ve March 11, 1980  The petitioners filed Civil Misct
Gése Noe 460 of 1980, an spplica~
tion for contempt of Court, before
the High Court, against the
respondents 3 for the violation of

the High Court's Jydgment and ordsr
dated March 12, 1979,

June 16, 1986  The High Court dismissed the
0e/=



August 8, 1986

*

(3)

gpp lication for contampt-of
Court filed by the petitionars
agzinst the respondentse

The petitioners filed gpplications

before the High Court, sgainst the
réSponden'ts, praying for the

imp lementation of the mandamus
issued by the High Court vide its
Judgment and order dated March 12,
1979, which had become final.

The Hizh Court dismissed the
gpplications of the petitioners,
vith an observation that the
gpplications were a fresh cause
of action and should be filed
before the adninistrative
Tribunale |

Hence this petition for special

leave to appeals

one s
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IN THE SUPREME COURT OF INDIA I g
GIVIL APPELLATE JURISDICTION

SPECTAL LEAVE PETITION (CTviL) M. LU E3 oF 1987
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M4 0
Shri R. Ko Dubey, aged O4 years
occupation : retired Govermment
employee, sf/o late Shri Praysg
Narain Dubey, r/o Bombay Wali Gali,
Lal Kuwan, Iucknowe

Shri Lakshman Prasad Agnihotri,
aged 6l years, Occupations Retired

Govermment employee, son of late

- Shri Kalka Prasad Agnihotri,

R/o 288/2064A, 'Lakshtman Sadan',
Arya Nagar, Luckrow - 226 OO)-I-;

ghri Jagdish Prasad, sged 68 years,
Occupation: Retiréd Govermment employee,
Son of late Shri Mahabir Prasad,
Resident of II/99 Aliganj Housing
Scheme, Aliganj, Iucknow.

shri Kalika Pandey, aged 66 years,
Occupations Retired Govermment

anp loyee son of late Shri Kulbhushan
Pandey R/o0 C}o Shri R. K. Dubey,
Bombay Wali G&li, Lal Kuwan,

Iuck nows
seseo Petitioners

° an};
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Versus / C(

Union of India through the
General Manager, Northern Railway,

. Baroda Housey New Delhi.

General Manager, Northern Railwaj,

Baroda House, New Delhi.

The Divisional Railway Manager,

~ Northern Railway,

Hazratganj,
thk Ove

The Divisional Personnel Officer,
Northern Railway,
Hazratganj,

Lucknoye

ssessessses Respondents

AND _IN THE MATTER OF 3

4 Petition under A;'ticle 136 of
the Constitution of India for
Special Leave to Appeal sgainst

the Judgment and order dated 27th
February, 1987 passed by the High
Court of Judicature at 4Allahabad
Bench at Iucknow, in CeMelde Noo 610
of 1986 in Re Se4de Noo 13/75.
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The Hon'ble the Chief Justice of India
and His Comp ;nion Justices of the Hon'ble Suprame

To

Court of Indiae
| The humble petition of the
‘ above-named petitioners -~
MOST R PSPECTFULLY SHEWETH :

Te That this is a petition for Special
leave to gppeal under Article 136 of the -
Constitution of India, against the judgment
and order dated 27th February, 1987 passed by
the High Court of Judicature at Allahabad,
Bench at Lucknow (hereinafter referred to as
the High Court), in Writ Petition No. 1817 of
1975, Special Jppeal No» 9 of 1975, Special
Appeal Nose 11 to 13 of 1975, Writ Petiton Nos.
1067 oi_',1975, 172k of 1979, 1726 of 1979, 2111
of 1979, 313k of 1979, 1820 of 1975, 548 of 1980,
2514 of 1980 and 5447 of 1981.

2e That the following .Subs.tantial'questiom

of law of general public importance, to be decided

by this Hon!ble Court, arise in this petition: -

(1) If once a matter has been finally
adjudicated upon and a mandamus issued

oof=



(i)

(iii)

m‘i J
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by a High Court, can the party seeking
enforceament of the uncomp lied mandamus
from the same High Caurt by way of a
writ petition or proceedings under the
contémpt of Courts 4ct, be asked by
the High Court to s eek relief by
instituting proceedings for the

comp liance of the mandamus before a )

Tritunal which has ab-initio no jurisdic-
tion to issue a writ of mandamus?

Is the enforcement of an order of
mandamus by way of proceedings under
the contempt of Courts Act or a Writ
Petition, a fresh canse of action?

Can a High Court direct a petitioner
to seek clarification of an order of
mandamus passed by it, by instituting

- proceedings before the .dninistrative

Tribunal, thus asking the Trilunal to
review an order of mandamus passed by
a High Court, especially in view of the
fact that the Adninistrative Tribunal
lacks the Constitutional jurisdiction

of issuing writs?

° 0)—



(5)

That the facts of the case are briefly

set out herein below ¢

A
~ 3e
(1)
\{/

Origihally,~ one of the petitioners
Ré K, Dubey, filed a writ petition
being We P« Noe 1046 of 1970 under
Article 226 of the Constitution, before
the High Court, for the relief of
re-fixation of his pay according to the
correct rules, calculation of pensionary
benefits according to the correct rules,
and for payment of arrears of salary
accruing due as a result of re-fixation.
These prayers were allowed by a judgment
and order dated November 7, 1974 The
respondents were directed to refix the
pay of the petitioner in these three writ
petitions, for the period during which |
he held his officiating sppointment in the
stationary post according— 1o the gelevja;r_;_t
rules, to refix his pay 'in__,aiqcérdarx’cé’. )
with Rule 2027(2) of the Railvay Establish-
ment Code Volume II, and the President's
decision, during the period that he hgid
officiating appointment in the stationary
post, to take prompt; steps for determination
of his pensionary benefits during the )
oo/~
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period ttiey off iciated in the stationary-
post and the period he worked on that post

in a substantive capacity according to the
relevant rules. The respondents wvere directed
to initiate prompt steps for the payment of
such arrears of salary to the petitioner

R. K. Dubey, as may be found due to him
consequential to the fixation or refixation
of his pay and according to the High Courtts
order, within a period of three months from
the date of that order, and a mandamus was
accordingly ‘issued against ‘the respondents
together with cos_£s~o

dgainst the above judgment and order of the
High Court,the Union of India and H. K. Dabey

- filed special zppeals and these were heard

and decided by the High OCourt alongwith
seven similar writ petitions involving the
same questions of law, by a judgment and
order dated March 12, 1979. 411 the seven
writ petitions*weré allowed, am the five
special gppeals were partly alloweds The
order dated November 7, 1974, passed ty
the learned Single Judge of the High Court
was maintained, and the respondents were

directed % refix the pay and other allowances
seef=
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of the pefitioners«within three months from
Mareh 12, 1979, and a further mandamus was
issued against the respondents in the seven
writ petitions, to refix the pay of the
petitioners in accordance with the observations
of the High Courts

S ince the respondents did not comply with

the mandamus ordered by the High Court

within the prescribed time, the petitioners
made individual and collective, representations
dated Fabrgary 164 1980, but this exercise
proved fruitless. OnMarch 11, 1980, the
petitioners filed an spplication for contempt
of Court agalnst therespondents, in the High
Court, being Criminal Misc_'e;léneous case

Nos 460 of 1980, in vhich it was stated that
the respondents had deliberately and inten-
tionally flouted the _'juganenﬁt and order dated
March 12, 1979, passed by the High Court, and
had disobeyed the m_{a_nc:_luamuso The petitioners
prayed that the respondgnts be punished for
contempt of court. The High Court directed the
respondents and the petitioners to su’anit
their respective charges, showirg the mode
and account of'arréars to.be'inaid to the'

yol=
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petitioners, by the respondentss The charts

submitted by the parties revealed an erro=-
necus differerice so the High Court by an

order dated May 6, 1985, and vith the

consent of both parties, gppointed a firm of
chartered . Accountants, to suitmit a report
6 the High Courts, detailing the accounts to
be paid to the potitioners, after considering
all the information supplied by both
partiese |
The cﬁ"a“.rt;red accountants sulmitted their
Teport to the High Gourt in October, 1985
é.n_d the High Court dismissed the Petitioners!
_‘a.pp lication for contempt against the ]
respondents, by its judgment and order
dated June, 16, 1986 holding, inter alia,
that within the limited scope of proceedings
for contempt of Court, po further action is
called for, and that it was rot just to
impose a punishment merely for the delays
with whieh the respondents proceeded to
determine amounts paygble to the petitioners.'
The High Court, however, was pleaged to
observe that the respondentst action is mot
imp Lamenting the mandate of the High Gourt,
oo/
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certainly constituted a hreack df-the High
Court's order, but that the breaCh was
technicalq The H:gh Gourt further observed
that it was rather unfortunate tl';;at deppite
the passage of segveral years, it had mot yet

‘been possible to determine the exact amount

of pay and consequential benefits due to
the petitionerss

On August 8, 1986, the petitioners filed
appl;cations before the High Gourt for the
mplaneﬁta’cion of the mandate of the High
Court, as per its judgnent and.order dated
March 12y 1979 against the respondents. The

iHigh Court dismissed these gpplications

by a commen judgment and order dated )
February 27, 1987, holdins that the implenen-

tation of the mandate issued by the High
‘Gourt on March 12, 1979, ‘was g fresh cause
of action, and that this required clarifie

cation, and since the iAdministrative Tritunal
dct came into force, the idministrative
Tritunal was the comp etent forum and observed

‘that the petitioners could file the

@plications before the idnindstrative
Tritunale:

- =

peefo
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i That the Petitioners have mat filed any .
oth=r pétn’tlon before the Hontble Court, agd nst
the judzment and order dated February 27, 1987
passed by the High Court in Seis Moo 13 of 1995 .
and other connected writ petitions decided by the

same judgment and order.

5. That the petitioners, aggrieved by the

judgment and order dated Fobruary 27, 1987, passed
by the High Court, are filing this petition for
special leave to app eé,l against the said ;{udgment
and order on the following amongst o‘cher..—

GROUNDS

i . The High Court, after observing

that the matter was one for the

| execution of an order passed by it, ‘
and did not call for any interpreta-
tion and spplication of any rule,
and that the High Court is competent
to execute an order passed by it in
proceedings under Lrticle 226 of the
Constitution of India, owght to have
directed the respondents to comply
with the mandate of the High Court
instead of dismissing the petitionerts

application.



II:

IIT.

L

1y ~ 93
The High Court erred in spplying
the decisions in S. P, Sampath
Kumar Vse Union of Indié., Ae TeRe
1987 SeCe 386, and in J. B. Chopra
Vse Union.of India, 4eIeR. 1987
8¢Co 357, because iin the present
case, it did not involve any
question of the jurisdiction of
the High Court, but to direct the
respondents to comply with a mandate
of the High Courte

The High Court erred in not
directing the respondents to I_'ollow

~ the mandamus issued by the High

Court in this case, instead of
observing that this was a case of
improper or insufficient execution
and not a case of no execution

at alle

The High Court erred in holding that
although the matter was an off shoot

of an earlier proceeding, it was a

- fresh cause of action arising because

of mis=-interpretation and misgppli=~
cation of rule and thereby |
L] u/-
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VI,

VIT,

(12) 9(1

eXecuting the mandamus issued by

the High Courte

The High Court erred in holding ’cha.’g
the applications for the implementa=-
tion of the High Court!'s judgment
and order dated March, 12, 1979, was
a fresh cause of action, arising
out of service matters, and

further erred in observing that this
matter was cognisable by the
Adninistrative Trimunal, and that
the High Court was not competent

to grant the relief prayed for by

the petitionerse

The High Court erred in holding that
these proceedings began in 1986, after
the Administrative Tribtunal Act |
came into force, as the High Court

did not gppreciate that the mandamus

sought to be enforced was passed by

‘a judgment and order dated March 12,

1979

The High Court erred in dismissing
the petitioners! gpplications for_‘

ol-
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the implementation of the High
Court!s judgment . and order
dated March 12, 1979.

The High Court erred in its
observation that the petitiorners
ought to file the applications to
enforce the judgment and order
dated March 12, 1979, by the High
Court, before the Administrative
Tribanale

The Adninistrative Tribunal has no
jurisdiction to clarify or review
an order passed' by a High Court in
proceedings under Article 226 of-

the Constitutione

The adninistrative Tribunal would
have no jurisdiction in this case
aS the petitioners cannot be deemed

to be employees of the Upion of

- India for the purposes of the

Administrative Tribunal sct.

The Administrative Tribunals ict

voo};
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does not give any jurisdiction

’go the High Court to seek a
clarificat ionv of own judgment

by the Tribunal set up under this
Aete

X1T. © The administrative Tritunal iect
or the Constitution does rnot give
the Tribunals established by virtue
of the 4ct, a higher jurisdiction
than High Courts.

XIIT. The implementation of the judgment
and order dated March 12, 1979,
passed by the High Court, was not
similar to a fresh cause of
action, and hence the High Court

v ought to have directed the

respondents to expeditiously
determine and pay the agmounts due

to the petitionerse.

XTIV, The respondents are taking an
extremely long time in implementing
the mandate issued by the High

Court vide its judgment and_ order

cesf-
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dated March 12, 1979 even though
adnittedly, the Railway Board took
a decision on July 24%, 1979, not to
agitate the matter any further in
the Hontble Court, and to implement
the ord:ar dated March 12, 1979,
passed by the High Court.

The High Court, in its impugned
order, has correctly observed that
the special eppeals filed by the
Union of India were dismissed by ar
order of the High Court dated

March 12, 1979, and that this
Jjudgment and order has become final,
and even the time granted to the
Railway sdministration to comply with
the same has expired, tut the petiti-
oners have not received the amounts
due to them from the respondents, )
even after the filing of an applica-
tion for contempt of Court against
the respondents, and a report by the
Commissioner of iccounts, which was
wrongly dismissed by the High Court,
tﬁough with éertain observations and
findings in favour of the peti:ti_oners.

oqo./"
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AV ie The Judgment and order dated
Pebruary 27, 1987, passeé. by the
High Court in this case, is not in
accordance with law or the facts

on record in this case.
PRAYER
It is, therefore, most respectfully

prayed that this Hon!ble Court may graciously .
be pleased to -

-

a) grant special leave to gppeal

-

a‘gainst the judgment and order
dated February 27, 1987 passed
by the High Court in CeMeds MNos
610 of 1986, in Re: Seie Noe 13
of 1975, W. P, No. 1817 of 1975,
Ce Me As Noe 10157(W) of 1986 in
We Po Moe 1820 of 1975 and W. P.

No. 396 of 1979;

b) and pass such other or further orders
as this Hon'ble Court may deem fit anc
proper in tﬁe interest of justice.

4ND FOR THIS ACT OF KINDNESS THE
PETITIONER A4S IN DUTY BOUND SHALL EVER PR.Y.

FILED BY:

(VINEET KUMAR)
134741987 4IVOCATE FOR THE PETITIONERS



IN THE SUPR®ME COURT OF INDIL &%

CIVIL APPELLALATE JURISDIGTION
SPICTLL LR.VE PE.TITIO K (CIVIL) MO OF 1987
Ro Ko Dubey and OFSe ¢ o o o o » » o o o Petitioners
Versus
Union of India and OrSes o » « o » o o o Respondents
| AFFIDAVIT
I, Re K_;'ﬁibe.y.é.g’ed)él;‘years son cﬁ'
late shri Prayag Ner2in Dubey resident of Bombay
Wali G,li, Lal Kuwan, Iucknow, at present in Delhi,
do hereby ;solannly affirm and state as under:
1o I say that I wpetiﬁioner Noo 1 in‘the
above matter and as such I am well conversant with
the facts and circumstances of the case and I am
authorised to swear this affidavite |
20 I say thé;t I have rezd and understood the
accompanying petition for special leave Abo @peal
and spplication for one set of court fee and that
the facts stated therein are true t nmy knowledge,
30 I say that the anncxures annexed alongwlth
are the true copies of the respective originals,
b I say that the petiiioners haye not filed
ény other petition against the impugned judzment
earliers
5 That the avements of facts sté.ted

hereingbove are true to my knowledgce

137-1987 DEPONENT
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IN THE SUPREME. COURT OF INDI4 30

CIVIL 4PPELLATE JURISDICTION 4
comip. w0u/LE&Z oF 1987 ~
| 1IN

OF 1987

SPECILL LELVE PETITION (CIVIL) NO.
N M, OF

Re Ko leéy&OI'So o o o oo o o o o Petitioners
Versus

Union of India and OrSec .« o o 5 o o o Responden'bs
f N - M.\ , H
| A.n gpplication for accepting

one set of Court Fees.and

To exempting the Petitioners frm
- from payment of differegg. ggtgees
The Hon'ble’. the Chief Justice Of India

md His Comp anic;n Justices of the Hon'ble Supreame
Gourt of India. '
The hlamble petition of the
above-named petitioners -
MOST RESPRECTRUILY SHEWETH ;

1. That the petitioners herein are all
retired persons and have been agitating their
case since the year 1970. The petitioners are
filing the present petition against one common
Judgment of the High Court and it will be worth-
while to mention here that they have got no
benefit from the Respondents even thaigh the

writ of mandamus was issued in the year 197,

oo/"‘




‘a) accep

15

. 3

T petitioners being retired persons they
Seck inc’:k;ehce of this Hon'ble Court to accept
one set of court fee instead of a separate court

fee.

2 - That it would be in the interest of
Justice, equity and good conscience that the
prayer for accepting one set of Court fee is

grantede
PRAYRER
- It is, therefore, most respectfully

prayed that this Hon'ble Court may graciously be
pleased to =

exempt the Petitioners from £iling
diflgg ent Court fees and
1 one set of court fee;

b) and pass such other or further orders
~ as’ this Hon'ble Court may deem fit and

proper in the interest of justicee.

4ND FOR THIS JACT OF KINDNESS THE PETITIONERS

i IN DUTY BOUND SHALL EVER PRAY.
FILED BY:

| | (VINEET KUMiR)
137 -1987 ADVOCALTE FOR THE PETITIO NERS
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IN THE HIGH COURT OF JUDICATURE AT ALLAHABZD [
LUCKNO4 BENCH, LUCKNOW

RESERVED JUDGMENT

1o Writ Petition Noo 536 of 1980
AeNe Srivnstava vse Unionof India and otherse
2. Special Appeal Noe 9 of 1975

3. Special Appeal Noe 11 of 1975
B Special App-eal ‘NOO"V 12 of 19750
5o Special Appeal Noe 13 of 1975.

6o Writ Petition Nos 1067 of 1975«
7o Writ Petition Noo 1817 of 1975.

(-]

8¢ Writ Petition Noe 1820 of 1975.

9o Writ Petition Noo 172% of 197%9¢
10 Writ Petition Noo 1726 of 1979,
110 Writ Petition Noo 2111 of 1979
12 Mrit Petition Noe 313+ of 1979
134 Writ Petition Noo 548 of 1980s
4o Wrdt Petition Noo 251% of 1980
Anad |
15 Writ Petition Noo 5447 of 1981,
Lucknow Dated: 2720870 |

Hon'ble U.C. Srivastavae, Je
Hon'ble S.C+ Mathurs Jo
~ (Delivered by Hon'ble U.C. Srivastava, J’);

The above mentioned decided writ,petitions and
special appeals have been bunchéd together as in all
these cases applications for giving effect to the

contdeo 'on/"' .
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mandamus issued by this court have been prayed for.

The special appeals were decided on 120301979 and

a mandamus was issued relying on the said decision . -
by another Division Bench of this Court on 2281984

in which one of us was a member (S.C. Mathur, T)o

The complaint of petitioners to all these cases 1is
that the mandamus issued in these cases has not been
complied with and the fixation or refixation of
sélary and the amount calculated is hoﬁ in ;ccord&
an® with the directions issued by this court inter-
preting certain relevant rulese In these applications

- giving rise to these cases certain‘prayer.férlisshé

ance of specific mandamus for payment of a partis.
cular amount for which direction against Union of

Tndia and others has been sought. In the counter

 affidavit filed by the railway administration

details have been given indicating the amount to which
the petitioners are entitled to according to which
some of them are not entitled to any further amount
than what has already been paid to them. The amount
calculated by rallway administration ié ﬁuch less

‘than the amount claimed by these petitioners. The

proceedings were initiated by three persons who were
employees of the railway administrétion initially
belonging to ﬁhe'running cadre of the Northern Raiiway
but later on they were shifted to the stationary
cadreo They filed writ petition in the matter
regarding fixatien and payment of emoluments including

contdoo;'o/::
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allowances to which they were rightly entitied"‘

toe These wrdtpetitions came up for hearing with

certain other similar wrkt petitions filed later
one The writ petitions were partly allowéd and
the opposite parties were directed to-refix‘pay

of these persons according to relevent rules and

also to fix pay under Clause (2) pf Rule 2027

and certain other directions were given. The

Union of India feeling dis-satisfied filed special
appeal against that judgment. These special
appeals came up for hearing along with seven other
writ pétitions in which similar questkons were
raisede The special appeals wére partly allowed
by'a.ﬁivision Baonech of this court of which one

of us (U«C. Srivastava J.) was a member. The
writ petitions héard with the special appeals too
were allowed and the railway administration was

~ directed to refix the pay of Sardar Husaln and
- Ram Kumar Dubey for the period they held their
. officating appointment in the stationary post

" according to the relevant rules. They were further

directed to refix the salary in accordance with
para 1 (b) (ii) of‘Railway,Board's letter dated

16741949 after teking into cosnsideration that

running allowance was part of pay during that
periods In the said judgment following directa

ions were givensa.

contdcese/=
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(a) Basic pay has to be construed in accordance
with Rule 21«AiA of the Railway Establishment

ictoseso

(b) fixation of psy in stationary cadre will be
made according to the 0ld Indian Raillway
Establishment Manual which provides that
where a person in the running post was offi-
ciating for a period exeeeding 21 days then
he should be fixed in the running post for
the purpdsds of fixation of pays

(c) Rules of fixation of pay are contained in
paragraph 2017 of the Indian Railway Establishf

ment Codeo

The special leave petition filed by the Union
of India was dismissed and the said judgment became :
finale. Three months time was granted to the railway
administration to comply with the same but they
prayed for further time which was granted. As the
petitioner were not given any relief, a contempt
application was moved and a Chartergd Accountant
was appointed to celculate the salary of the concer=-
ned persons and to submit his report before the
courto The Chartered Accountant submitted his report.
The petitioners to the writ petition thereafter moved
applications before this court in these cases in the

month of September 1986 for reliefs mentioned abovee.

Contdpooo/-



-‘The special leave petitions filed by the Union - .
of India against the judgment passed in the S
Special appeals refferred to above ware dis= s
‘missed, with the résult that the said judgement

‘,>.~’64¥

became fina.lo :

when these applications came fp- fbr
hearing, 2 preliminary objection was raised
on behalf of the railway administration‘that.
'under_the.Adminlsﬁrative Tribunals Act, 1985
which was subséquently amended in the year‘f986,7f |
the petitioners;iremedy, if any, lies only |
before the Administrative Tribunal as]lt-is
fresh cause of acfion and this ébﬁrt is not
competent to grant the prayer which has been |
pfayed for by the petitidners in these caseso
The special.appeals vere decided in the year
1979 and the applications for issuence of man=
damus by these petitidners have been_filed.in the
month of September 1986. According to the petis
tioners theié writ petition filed in 1980 or one
‘filed in 1986 = in substance is for executing
the orders passed by this court in special appeals
referred to aboves _The'applications moved subsequené,_
tly in the decided special apﬁéals or writ petition -
are also of the same nature and the same also

gets support from the counter affidavit filed by

contdeeos/~
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the Reilway Administration 2long with accounts.
According to the petitioners it indicates that

the order passed by this court has not been exes

cuted correctly and finally and refixation &f

emoluments and other benefitsrgas not been done

e, e A

in accordance with the dirdctions issued by this

e e S e L

court. The case of the Railway ﬁdﬁinistration is
that the plsa of improper compliance and wrong
calculation, misinterpfetation of said rules 1is
involved, as such it will be a new cause of action
and the matter is covered by Administrative Tribunals
Adct and writ petition in the matter cannot be heard
and grant of any relief in decided petition by this
court will be without jurisdiction. The Administ=-
rative Tribunal Act, 1985 came into force with
effect from 10111985 vide Notification Noe G.S.R.
764(E) dated 28.9.85. It is not in dispute that

the rallway employees are also covered by the

4dministrative Tribunals Act. 8ection 1% of the

Administrative Tribunals Act deals with the powers
and jurisdiction of the Central Administrative

Tribunals which reads as under:=

"4(1) Save as otherwlse expressly provided
in this Act, .the Central Administrative Trie
bunal shall exercise, on and from the appoint=-

ed day, all the jurisdiction, powers and

contdoeeco/=
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authority exercisable immediately
before that day by all courts {except
the Supreme Court) in relation tos-

(a)o'eeooho-ao

(b)ooooooaoo'

(¢) All service matters pertaining to
service in comnection with the affalrs of
the Union concerning a pergon appdinted to
any service or post referred to in sube
clause (11) or sub-clause (1ii) of clause
(b), being a person whose selvices have
»been placed by a State Government or any.
local or other authority»or any corporat-
ion (or society) or other body, at the

disposal of the Central Government for such

appointment "

Section 1% bhus embraces within its ambit all service

matters pertaining to services referred therein. This

clause is wide enough to embrace within its ambit matt-
ers connected with the benefits peﬁtaining tq the
emoluments while in service or the pensionary bene-
flts after retirement from service of the arrears

of salarye. The retirement benefits or the arrears

of salafy which are paid or payable whether the

person is in service or hes retired. Consequently,

the benefits regarding salary or wrong calculztion

| contdo. oo/-»



of salary even after retirement is governed by

this Section. Section 28 of the Administrative

Tribunals Act provides as unders-

(a)
(v)

"28c Exclusion of jurisdiction of courts
except the Supreme Court:« On and from |
the date from which any jurlsdiction, pow-
ers and authority becomes exerciédble,
under this act by a Tribunal in relation
to recrﬁitmant and matters concerning
recruitment to any servicé or post or
service matters concerning members of
any service or persons appointed to any

service or post (no court except =

the Supreme Court; or

any Industrizl Tribunal; Labouf Court or
other authority constituted under thas
Industrial Disputes Act, 1947 or 4any other
corresponding law for the time being in

forceg

shall have), or be entitled to .exercise
any jurisdiction, powers or authority in
relation to such recruitment or matters
concerning such recruitment or such service

matters."

contdoﬁao/d
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Section 29 of the Administrative Tribunals dct

provides as underi-
"-(1)466006660'060

(2) Every sult or other proceeding pepding
before a court or other authority
immediately before the date with.effect
from whick jurisdiction is conferred on 2
Tribunal in relation to any local or other
authority or cerporation {or society)

Y being a sult or proceeding the ganse of
action wheradn it 1s based is such that
it would have beeny if it had arisen after
the éaid datey; within the jurisdiction of
such Tribunal, shall stand tranéferred on

that date to such Tribunalseesse"
x  Thus after coming into force of the Administrative

Tribunals Act not only the new case are to be
instituted before it but the pending cases or
proceedings pending before any court other than
Supreme Court of India are to be transferred to

the Tribunal in case cause of action for the same

is such that &t can be entertained by the idministrate
ilve Tribunala If it is a simple matter of execution
of the order passed by the High Court which doss not
call for any interpretation and applicatien of relevant

rule, in that event the same could be treated to be

- contds oge/&
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an execution application, Inexecution application
No.l of 1986 arising out ¢f Writ Petition |
No. 2729 of 1987 against which Judgment spegial
leave Petition too was dismissed, this bench has
taken a view that the High Court is competent to
execute an order passed in proceedings under Artie

cle 226 of the Constitution of India. The

‘validity of the Administrative Tribunals Ae¢t and.

more particularly the powers of ngh Court under
Article 226 and 227 of the Constifution of India
after coming iﬁto force of-the Administrative
Tribunals Act were challenged before Hon'ble
Supreme Court of India, 1In the leading case onthe
point viz, 8.p, Sampath kKumar Vs. Union of India(A.I.R
1987 S.C. 386) the Constitution Bench héldg-
B o o » Ags the judicial review of the
decisions of theTribunal by the Supremé
Court is left wholly unaffected and thus
there is a forum where matters of importe
ance and grave injustice can be brought
for determination or rectifica;ion, exclusion of
the jurisdictionof the High Court does not totally
bar judiccial review, It is possible to set up
an alternative institution in place of the High
Court for providing judicial review, In this view,
barring of the jurisdiction of the High Cdurt

by the Act cannot be a'malid ground of attach,"”

ooo/"
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With reference to the‘said decision the Hon'ble
Supreme Court again the case of J.B. Chopra Vse
Union of Indla, (A.I.Re 1987 8.C. 357) observed

that the Administrative Tribunals being substis
tute of High Court, it had necessary jurisdiction,
pover and authority to adjudicate upon all disputes
relating to service matters including the power

to deal with all questions pertaining to the consti-
tutional validity or otherwise o: such lavs as
offending Arts. 14 and 16(1) of the Constitution

of Indias In these cases mandamus was issued by
this court and the plea of the opposite parties is
that they have fully complicd with it. Waether
compliance has been done faithfully or not as has
been pleaded and contended on behalf 6f opposite
parties and the rules have been rightly or wrongly

~ applied and fixation done at various stages and

in view of facts of every case, the extent of
Aapplicability of Rule 2027 of‘Railway Establishment
Code, the stages at which running allowance is to
be computed and its extent, the gxtent of dearness
allowance not mentioned as suéh in the judgment

of Special dppeal, though at best could be a case of
improper or insufficient execution and not a case

of no execution at alle The matter may be offshoot of
earlier proceedings but it will be a case of fresh

cause of action arising because of misinterpretation

contdeocso/=
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and misapplication of rules and thereby incorrectly
executing the mendamus issued by thisCourt. This
fresh cause of action arising out of service matters
is cognizable by'the Administrative Tribunal and
this Court is not competent to grant the feLief
wvhich has been prayed for by the petitionerse.

No questhon of transfer of these proceedings to
the Administrative Tribunal arises as the present
proceedings have started in the year 1986 that is
after 18 November 1985, as such the spplications
have got to be dismissed. All the applications are
dismissed wlth the observatlions that it will be
open for the petitioners to tale back all certis
fied copies and file the same before the Administe

rative PTribunale There will be no order as'to

costse

8d/- V+Co SRIVASTAVA, J

84/~ SCe MATHUR, J
27020870 :

=/ True Copy /<

Sd/- :
Section Officer
26087
Copying Department,

High Court, Lucknow Bench,
LUCKUNOWo,
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Copy of the Railway Board's letier No. E(R)/49RS,. ..
Ist July 1949 to all Indian Government Railways.f

..__d/‘_,__..———-————
w « oevecsnntsoen
: OFFICIATING PAY_TO RUNNING STAFF, j

-

Reference :

Rallway Board's telegram No. t(R)48CPC/197, dated
30th December 1948 and your replies thereta. The Rallway Board have

considered the question of the grant of off1c1at1ng pay to Running

S -

Staff and have d801ded as .follows

t{a) For runﬁing staff of ficiating in higher gradzs of posts - for

.
S -

periods of 21 days or less
Cleaners working as fireman, firemen worklng as shunters or

shunters or Drivers, shunters working as D;lVBrS, Brakemen
opriate

werking as Guards and class IV staff allow ne=3 apoT
f Wgfficiating®-

to the category in whlch emplovmr Sach perio: s o
1

7L service will ngt count for increments. No grade promoticn nor
higher rates of Running Allowance within. a catégory will, how=~
“Bvers be permitted for period of 21 days or less - i.e. fireman
grade C to grade B, a driver grade C to grade B or grade i LI

a guard C 0 grade B,

.
e

For periods exceeding 21 days
The normal rules will apply with the relaxatlon that promotion to

the lowest grades of flreman_shunters and drivers will be pern~
missible in excess of the sanctioned cadre; if required fou
>A geallng with the traffic but grade promaflon in a category will
be permitted only if there are Vacan”IBS on the sanctined cadre;

provided grade to grade promotion w1th;n the same category is
toc the s taff

otherwise admissible under the rules applicable

concerned, ,
Contdeeselase -
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}treate (és pay)for the prupose of fixation of pay in

. ther been on leave or has been employed on =’

\

.continuation of leave, the average running

Page ( 2 ) :

. )
{b) Fos Runniny Stoff utlllqu in gtatLDn?LJ\appolntments -

For periods of 21 days or less = (i) The pay ‘dfawn will~be the
basic pay (wb ther substantive or off1c1at1ng) of the running

post plus the "average running allowance", SLg;:dt to the total'

emoluments not being less than the minimum[or mocre than the max-

4

imum of the scale of pay of the stationary pOSﬁ, provided in the
case of officiating staff, it is certified tha t‘ theywould have
continued to officiate in those posts but for thcr: apoointme nt
to the stetionary post.

For this ﬁurpose "average runniig allow=-

ance" will be based on the running allowance earned by the-emplc-

yee in the wage period or periods ingq uestion for the days he has
actugily beeb, or will be, working in a "running" ‘post.

Whe re, during the whole of one wage period, an employee has ei-
_'-+ion§ry duty .n

quowance to be pa.d

‘while weorking in stationary post, should be average for the pe-

riod spent on running duty in the w age period 1mmed1ately prece-

dlng the one in which he was emplayed in staticr-ry duty.

"(11) For periods_of over 21 days.~ (ii) The pe¥y should, Bd fixed

under Rulg 2017-R-11350 % of é\b in the running pbst 2

L4

lary appo?ﬁ?ﬁggf' ’ . : - ——“T‘“

IS

Thewabove decisions have the sanction of the Governor-General,

¥ . i
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Serlal No. 1214 - Circular No. 830-E/C-VI(Eiv) dated 10. 7,1051-
' Sub := Refixation of officiatinag Dav under rulg ZDZZ (FR31)E-I1I,

I

£

_ q
4 copy of Railway Board letter No. F(E)S8/PA/1 ddfad 19.5.1961,
to the General Managers,

All Indian Railways etc. T
Sub

t- Refixation of officigting pay under Ruls ?QZT{FR31)R-IIA

Attentlon is 1nv1ted to para 1{b)(ii) of " Railw ay Board s letter
No. E(R)49-RS/3

dated 1.,7.49 as amended vide their letter of even
number‘dated 29.841949, which provides that in the case of Running

Staff ttilised in stationary appointments for periods of 5ver 21 days

the pay should be fixed under normal rules, 50 % of pay in the running

post also being trested s pay fcr the pruposes of i xa,lon of

pay 1n;uh1 staticnaxry appointmunt. & piest

ion has been ra:scd as to
whethcf’after initial fixation of pay in the

: t:twonary appolntnpnug
the pay of such staff should be refixed under clause (2) of Rule 2027

(FR31)R111 as substituted by C,S, No, 6-R-1I, trcatlng 50 % of the én-

hanced substantlve pay also as pay in the stationary appolntment.
2, Th? question has been considered and the president *s!pleased

to deciﬁe that the pay of such running staff utilises in st ationé;;
app01ntTent is fixed- undes the normal rules in accordance wlth para

1 (b) (11) of Railway Board's letter No. E(R)49RS/3 dated?.7.1949, should
“also be refixed under clause (2) of Rule 2027 (FR31)R-II, 50 % of the

_4_____w__u;
E“QfﬂE?§,§PQStaﬂﬁ}V¢ pay representing the running.allowance being trea-
ted as pay for the prupose of such refixation, i

% !
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SagY OF RIlYAY BNARDS LETTER NO, PC-63/R0OP-1/46 DATED 23.1.1964
GM/WESTERN RAILWAY/BDMBHY CIRCULATED TO:ALL CONCERN=-

: -y

;‘ .,
G (F)/NDLS SERIAL NO. 2414 - LETTER NO.
W2, 1964

831~ E/123~III(*1V)

36396 W33 3

- Non-gazetted staff- Fixation of pay of runnlng staff

in stationary appointments. ;
3 3% % % % % ;
1

Sub

‘ Reference your letter No. E~773/16 dated 4.12.1@63. It is

clarified that pay should be fixed under method I1 indicated in
- ~

para 4 of your above letter,
- malR T 2 X T % X L

E
[LOPY OF WESTERN RAILWAYS LETTER NO. E-773/16 DATED 4.12.1963
ADuRESSED TO THE SECRETARY (EY RAILWAY BOARD, NEW DELHI,
: EX T 2] :
Sub :- Non-gazetted staff ~ Fixation of pay of running stzff

] -
f in stationary staff,
R %N R R

igcording to Railway Board's order containced in their letter
' No. PC-60/PP/1 of 28,3.1961 (now Rule 2018-B-R-II) in the case of
. promctions occuring on or after 1.4.1961. The pa5:-‘ empléyeas con-
: cerned should first be increased by ocre increment. »n the lower scale
and thepp fixed in the higher scale at the stage next zbove.

In the case of rTunning staff posted to stationary appcintments,

| 'the Board vide their lettetr No. PC-60/RA-2/1 of ‘7.3.1963 have deci-

© ded that pay in-stationary posts should be fixed under normal rules,
40 @;Df pay in the running post being treated as, péy’Fbrwthé purpose

| .of flxutan of pay in the stationary posts, to compensat Tor the |

' loss of zunning allowanc=,
?;.?;pect

. Since the Boarcd's orders of 28,3.1961 are %pﬁlicéble in
of promotion to a higher post upto and inclusivi of those from class
the benefits of these orders are, also admissible to

II to class I,
running staff when promoted to stationary ppstsi. However a doubt

” has arisen whether, in the case of running staff promoted to a sta-
tionary post the pay will first be increased in the lower scale of

a running post by one increment, will be the b¢51c pay of the

running post or the basic pay plus 40 % of pay of running post,

‘Contdese2as
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W%ich is takern in%tc account for the purposge of fix&tﬁdn of pay in the
I

statlanary appointments.
b .
j To cite a case of motorman drawing a basic pay iof Rs. 2?0/- o

"PM. in the grade of Rs, 210-330/RSwhen promoted asian Asstt.
Electrlcal Foreman in the grade of Rs. 335-425/AS, two methods

Df fixation of pay would be possible in his case as 1nd1cated

pelow :-

¢ METHOD - I

Pay in grade Rs. 210-380/AS Rs. 290/~ pem.
40 % of pay in lieu of running allowance Rse 116/~ pem,

] - :
p ) ) .

i _ Total. Rs, 4TE16/- PeMe
\" . - .

}

i If Rs, 406/- is to be taken as pay, one inc*@went env isaged

in Board's letter of 28.3.61 cannot be given as tho pay as worked
out above exceeds the maximum of the lower grade cof: Rs. 21D-380/AS..
Hence his pay will have to be fixed at the stage next above of Rs,
}aqqg- p.m. in the higher grade of Rs. 335-425/a$ i.e. Rs. 410/- p.m.

1

METHOD = I1 o

:I‘l" )
IPay in grade Rs. 210-380/A5 Rs. 290/-

1Ba31r nay in the lower grade is Increzgod Rse. ]15/-

Eby one increment in terms of Board's letter
‘of 20.,3.1961, - Total Rs. 305/—

; R
i The above 40 % of pay of the running post o compensate the 4
oﬁ;,

Hlloée of mileage allowance is added i.e. Rs. 305/- plus Rs. 116/~ 9
‘(40 % of Rs., 290/~ the basic pay in the running oost) - 'Rs. 421/~
* Pay admlsslble in grade Rs. 335~ 425/AS is Rs. 9?5/- pem, being the

Inext stage above Rs. 421/-, o )
No

J From the above it will be seen ‘that -by first mothod the es/ﬁﬁ/

. employee does not get the beneflt of Board's letter of 28,3 1961

1 after a particular stage in the scale in running pmst. The second

method indicated above would be in keeping with the spirit and

{ object of the Board's-orders of 28.3,1961 as in th;s method, the
* . Contd...3...
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staff will get the intended benefit of an increment in the lower
scale on promotion, till they reach maximum of the scale in the
running post. The Board's early decision in the matter may please
. ) . . | g .
be obtained and communicated to this office.
This issues with the concurrence of the Financial Advisor
and Chief Accounts Dfficer of this Railway. '
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GOVERNMENT OF INDIA . |
MINISTRY OF RAILWAYS ’
_ (RAILWAY BROARD) ;
‘No. PC-III/75/RA/1 Dated New Delhi 22.3.1976,

%he General Managers,

All Indian Railways, CLW, DLW, ICP ete,

*} Sub :- Revision of Rules regarding treatment of Runnlng Allowance
| as pay for certain pruposes consequent upon the introdu-
ction of revised pay scale under RS(RP!} ﬁples.1973.

K Ref := Rly, Ministry's letter No.PCIII/73/R& eBle1.1976

on the subject,

WK R ¥ KN
‘Ii-
% The question o7 revision of rules regarding treatment af Runnlng
Allnwance as pay for certain pruposes consequent upon the introduction
of rev1sed Pay scales under Railway Services (Revised pay) Rules 1973,
has been under consideration of this Ministry, It has npw been decxded
that the existing rules in this respect may bs modified as follows in-

the case of Runnlng staff drawing pay in rev15Ld p ay scales :

1).1 Pay for the purpose of passes and PTO's shali be pay plus 40 %

bf pay. ﬂ

ii) Pay for the purpose of leave salary, medical attendance and
i treatment, educational assistance and retiremzont ben&flts
sball be pay plus gectual amount of running allowsnce' ' drawn

subgcct to a maximum of 45 % of pay.
|

Contd....z.;“

1
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iii? Pay for the purpose of fixation of pay in stationsry posts,
gompensatory { City ) Allowance, HRA and rcnt for Railway
Quar%exs shall he pay plus 30 % of pay. \

=2 ﬁTh@sﬁ orders take effpct from 1.4,1976,.

A, ?ﬁe nayments alrsady allowed en provisin * bDasis iﬁyterms
3
9t para 2 of Railway Minstry's letter No. °C-III/73/RA dated

21.1,1974 for the period from 1,173 to 31.3.76 shall be
treated as final, ﬂ

4, Tﬁg above has the sanction of the President. \
) 1
i l\l ’
' !
} 5d/- G.B., Sud )
: Dy. Director, Pay Commission)
¥ Railway Boaxd, !
;.1‘- “‘ .
. H ll“".
‘]“I 13- 22 %X k. 233 ),
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IN THE CENT .AL ADMINISTRATIVE TRIBUNAL, ALLAHABAD

SITTING AT LUCKNOW

O.A. NO, 150 OF 1988 7t)

ReKeDubey ;nd others, ese Aponlicants
versus
Union of India ces Respondents
INDE X
s, Paticulars ege toe
Te Counter reply lto 3%

2, ANNEXURE = R=1

Phote stat copy of Budgment dated 27 M 49
24,11.85 @f the Hen'ble High ECourt

of ladhya Pradesh {Jabalpur Bench)

in flisc.Petition Noe. 45 of 1982

{S.KeTewari & others v/s Unien of

India and others).

3. ANNEXURE = R=2

Phote stot copy of Railuay Board's 44
letter dated 30.11,1082,

4e  ANNEXURE = R=3

Photo stat copy of Judgment dated 45 Hh 69
16.5.1986 of Hon'ble High Eourt

{Lucknow Bench) Lucknow in Centempt’

case No.460 of 1980 {Uasi Haider &

Others v/s Sri M.Menzes & others,

[ A

S ignatufe R PedEtilant,
: N.R‘bﬁ“

N\



In the Central Administrative Tribunal}, Allahabad

5itting at Lucknow

Registration No. 150 of 1988 (L)

R.K.,Dubey & othees e e Applicant,

Versus

Union of India .sa : Respondent,

Counter reply on behzlf of the
respondent,

Counter reply, on behalf of the respondent,

is filed in three parts as detailed below -~

1, PART *A' This part contains the brief
history of litigation relevant to

the adjudication of the application ,

I1I,PART *B* This par?deals withthe preliminary

objections on the maintainability
‘of .application filed by the

- applicants,

1II,PART *C*! This part deals with parawise

counter reply to the application,

/{%MM §
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I, EART *A'

BRILF _HISTORY OF LITIGATION

1, That the brief history of litigation
regarding fixation/refixation of pay of staff
transferred from running to stationary posts
relevant for the adjudication of the present case

is given as under it~

i) Initially, three Writ petitioms
bearing Nos,443 of 1970, 1046 of 1970
and 626 of 1971 were filed respecfively
by Sri Bhagwati Prasad Pandey, Sri R,K.
Dubey {Applicant no,1 of the present
application) and Sri Sardar Husain
(subsequently on his death, substituted
by Smt,Afsar Jehan Begum and others as
his heirs and legal representatives )
in the Hon'ble High Court of Juddcature,
Allahabad (Lucknow Bench) Lucknow
regarding fixation of their pay at the
time of their transfer from rumning to

stationery posts,

ii) The Honfble Single Judge { Hon'ble -
MroJustice O.P.Trivedi ) of the Hon'ble
High Court of Judicature, Allahabad,

Lucknow Bench, by a common judgment and

—--3
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orders dated T7,11.,1974, decided the
aforesaid three writ petltlons with the

following observations :~

"This claim of the petitioners must be
upheld in view of my finding that the
officiating pay of Sardar Husain,

Bhagwati Prasad Pandey and Ram Kumar

Dubey in %he officiating aﬂpointment

to the st ion@ry ost was npot fixed acconwg & ¥
[on %hédbagfg 2’ w 1ch did not "
apply and also on the flndlng that

their officiating pay in the stationery

post was not refixed in accordance

~with rule 2027(2)RIY and the President's

decision, Consegquent to the refixation
of their pay for the period of
officiating appointment in the stationery
post and for the period during which
Sardar Husain, Bhagwati Prasad Pandey
and Ram Kumar Dubey were holding the
stationery posts substantivelyon confir-
mation, the heirs of Sardar Husain
deceased, who have been substituted
in his place, Bhagwati Prasad pandey
and Ram Kumzr Dubey are entitled
further to such arrears of pay, ifgany,
as may be found due to them on the
refixation of the officiating pay of
Sardar Huszin, Bhagwati Prasad Pandey
and Ram Kumar Pubey according to the
relevant rules for the period they were
officiating in the stationeary post,
The pension and gratuity of Sardar Husain
and Bhagwati Prasad pandey must also be
calculated for the officiating period
and fof the period subsequent to their
confirmation in the stationery post
accogding to the relevant rules and the
President®s decision, It is well
settled that a claim fof arrears of
Salary of a public servant is governed
by Article 102 of the Indian leltation
Act (see Jai Chand Sawhney V. Union of
india - 1970 Supreme Court Journal 288
d Sri Madhav Laxman Vaikunthe V
State of Mysore ~ AIR 1962 Supreme
Court 8). '

The limitation foR such claims
provided under Article 102 is three
years, The claim for arrears of_gglg;x




&

iii)

e

accruing due to these petitioners on
a recalculation of the same in the

_o s

1t
of limifation except for the period

each of these writ petitions ,,..ce."

(underlining for emphasis)

The applicant No,1 has deliberately
avoided to mention about this fact to

mislead the Hon'ble Tribunal,.

Aggrieved by this aforesaid decision,

the Railway Administration filed three
special appeals before the Hon'hble High
Court of Judicature, Allahabad (Lucknow
Bench) Lucknow viz: (1) Special Appeal
No,9 of 1975 ~ Union of India V/s
Smt,Afsar Jehan Begumé& others, (2)Special
Appeal No,10 of 1975 -~ Unien of Tndia
v/s B.,P.,Pandey and (3) Speci»l Appeal
No,11 of 1975 - Union of Indié v/s
R.,K.,Dubey ~ the applicant No, 1 of the
present application, S/Shri B.P, Pandey
and R.K.Dﬁbey (applicant no.1 of the
present application), on being agg;ieved
by some of the observations of the Hontble
Single Judge, also filed Special Appeals,
indicated below, beforé the Hon'ble

High Court of Judicature at Allahabad




iv)

v)

3

(Lucknow Bench) Lucknow :~—

1 .,5pecial Appeal - B.P.Pandey v/s
No,12 of 1975 Union of India,

2,Spécial Appeal -~ R,K,Dubey
No,13 of 1975 (applicant No,l

of the present
application) v/s
Union of India,

However, the observations made by the

Hon'ble Single Judg= in his judgment

dated T,11,1994 on the aprlicability

of Law of Limitation for payment of

arrears to the petitioners were not

challenged by them in their aforesaid

Special Appeals,

Thereafter applicant Nos,2 & 3
filed Writ Petition Nos,1820 of 1975
and 1817 of 1975 respectively in the
Hon'ble High Court of Judicature,
Allahabad, (Lucknow Bench},Lucknow

o the same matter,

A Division Bench of the Honfble
High Court consisting of Hon'ble
Mr,Justice T.,C.Srivastava and Hén'ble
MrosJustice XN, Goel)by a common judgment
and order dated 12.3,79 (ANNEXURE No,IYto
the application), decided the afore-

mentioned five special appeals alongwith

Lot oger ™
8
3 I;
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7 other writ petitions (including the
writ petitionms filéd by applicants No,2
and 3) then pending in the Hon'®hle

High Court of Judicature on the same
matter, The orders passed by the
Division Bench on the said special
appezls and writ petitions aré

reproduced below =

" All the arove five special appeals

are thus partly allowed., The Railway
Administration is directed to refix the
pay of Sardar Husain deceased, Bhagwati
Prasad Pandey and Ram Kumar Dubey for
the period during which they heid their
officiating appointment in the staiomnery
posts according to the relevant rulesyg
to refix the pay of Sardar,BPhagwati
Prasad Pandey and Ram Kumar Dubey in
accordance with rule 2017,2018 and 2027
read with the relevant circulars and
Fresident®s decisions respectively
applicable to them, as has been indica=-
ted by us earlier after taking into
consideration that running allowance is
part of pay, during the period they held
officiating appointment in the statiomery
posts and to take prompt steps for
determination of their pensionary
benefits during the period they officia-~
ted in the stationery post and the period
they worked on that post ina substantive
capacity according to the relevant rules,
The_order passed by the learned single

judge in other respects is being maintained,

The refixation shall be made within three

months from today, No order as to costs, ¥

So far as other writ petitions are con-~
cerned, they are herebyallowed, Let a
mandamus to the opposite parties to refix
the pay of petitioner=, in accordance
with our observations above, be issued,
No order as to costs, "

Note: Underlining has been done to give

emphasis,
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vi)
A
A
vii)

On delay in the implementation of
judgment dated 12,3,1979 (directly
attributable on the part of the
petitioners because of no better parti-
culars required for fixation and refixa-
tion of their pay being available in
their writ petitions and also due to
certain administrative reasomns), the
applicants and some others filed
Contempt Case No,460 of 1980 in the
Hon'ble High Court of Judicature,
Allahabad (Lucknow Bench) Lucknow
against some of the officers of the
Railway Administration, In the said
Contempt case, M/s Bhargava & Company,
Lucknow (Chartered Accountants) were
appointed as Commissioners of Accounts

by the Hon'ble High Court, Allahabad

. and the cases of the applicants and

some others were referred to them for
determiningthge amount of arrear, if

any, payable to them after fixation/
refixation of their pay in terms of

the judgment and others dated 12,3,79
(Annexure No,1) read with the judgment and
orders dated 7.11;1974 of the Hon®*ble
Single Judge mentioned in sub para (ii)

above,

That the aforesaid Commissioners

of Accounts, in an arbitrary manner and
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against the sprit of the Hon'ble Court;
judgments and orders, submitted their
reports before the Hon'ble High Court
entitling the applicants to get the
arrears of pay allegedly due to them

to the tune of rupees as indicated against

each applicants below t=

a)vAppiicant No,1 es RsS,4,12,669/~
b) Applicant No,2 ,, Rs.3, 75,112/~

c¢) Applicant No,3 es- Rs, 80,192/~

Against the reports of and fixations
done by the Commissioners of Accounts, the
Railway Administration filed objections
in the shape of affidavits aunnexing
therewith the fixation/refixaticns charts
of the applicants already done by it in
pursuance of the judgments and orders
dated 12.3.1979 (Annexure No,1 to the
application) read with the judgment and
orders dated 7,11,74 of the Hon!ble

Single Judge of the Hon®ble High Court,

In support of the correctnoss of
the fixations done, the Railway Adminis-
tration also filed a copy of judgment
dated 24,11,1985 of the Hon*ble High Court
Madhya Pradesh and Railway Board®s letter
dated 30,11,1982, True copies of fixation

—-9
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charts in respect of Applicands No,l,2
and 3are not being filed as the relevant
official file has been stolen, However,
the respondent has approached the Hon'ble
High Court for obtaining the copies of
the same and they will be produced before
the Honfble Tribunal on receipt, The
judgment dated 24,11,1985 of the Hon'ble
High Court of Madhya Pradesh and Railway
Board®s letter datgdd 30,11,1982 are being
filed.herewith as Annexure Nos R=l & Re2

respectively to this counter reply,

Criticising the afoiesaid charts
of fixation/refixation done by the
Railway Administration, the applican®s
filed rejoinders affidavits to the
counter affidavits/objection filed
against the reports of the Conmissionex
of Accounts, Thus by the conduet of the
applicants themselves, it is indicative
of the fact that the concerned ofificers
had asiready complied _with and implemented
the judgment dated 12,3,1979 now sough-t

to beimplemented/executed as a fresh by

the applicants through this Hon'ble

Tribunal by concealment of true facts,

—10

ranat, i
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x) On 16,5,1986, the Hon'ble Contempt
Judge of the Hon'ble High Coﬁrt dismissed
the contempt case in favour of the
respondent and others mentioned in sub
para (vi) above and also discarded the
reports submitted and fixations done by
the Commissioners of Aceounts with the

following observations (=

/,“.....;....THE‘COURT DID NOT SAY THAT
THE PAY FIXED/REFIXED OF THE APPLICANTS
COULD EXCEED THE MAXIMUM OF THE.SCALE
OF PAY FOR THE P.ARTICULARY¥ STATIONERY
POST HELD BY THE APPLICANTS, THE COURT

_— INDICATED? INTER ALIA, THAT FIXATION AND

REFIXATION WAS TO BE DONE IN ACCORDANCE
WITH RULES, IT WOULD BE INHERENT THAT NO
FIXATION COULD BE MADE BEYOND THE RULES
AND PERHAPS THERE IS NO RULE THAT FIXATION
OF PAY CAN BE MADE AT AN AMOUNT IN EXCESS
OF THE MAXIMUM OF THE PAY SCALE OF THE
POST HELD,

THE CHARTERED ACCOUNTANTS HAVE
CLEARLY GCNE WRONG ATLEAST IN.THESE TWO
; RESPECTS, AND IF THEY ENTERTAWED ANY
,Kf DOUBT ABOUT THE TRUE POSITION IN THIS
' REGARD, THEY WOULD HAVE BEEN BETTER
ADVISED TO SEEK THE GUIDENCE OF THIS COURT
RATHER THAN IGNORE THE DIRECTIONS CONTAINED
IN THE JUDGHMENT FOf WHICH THEY WERE
APPOINTED AS COMMISSiONER OF ACCOUNTS.,.w

A true copy of the judgment dated
16,5,1986 of the Hon'ble Contempt Judge

Annexure R~3 is being filed herewith as ANNEXURE No,R~3

to this counter reply;

xi) It is relevant to mentionhtre that

the Hon'*ble Contempt Judge, at page 6 of




—

his judgment dated 16,5,1986 (Annexure

No,R—i)\summarised the judgment dated

12.3.1979 (Annexure No, 1 to the present

application) read with judgment dated

7.11;1984 as follows ¢t~

" The following position appe=rs to ha#e

emerged in view of the above dedision -

l.

20

3e

4,

50% of the running allowance was

to be treated towards pay for the:
purpose of fixing the pay of the
applicant is stationery posts,

Tﬁe pay was to be fixed in accordage
with Rules 2017, 2018 B and 2027
read with the circulars of 1961

and 1963 and with the President®s
decision published in Gazette

dated 16.8,1961,

In consequence of such fixation of
pay the pensionary benefits to the

petitioners were to be determined,

The order passed by the learned
single judge in other respects

was maintained which includes the
decision that the petitiomners were
entitled to the arrears onlir for the
period of 3 years before the insti=

tution of the r@spective wril

pt Y

pefitions.
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<
xiv)

0

5 The refixation was to be made within

3 months from 12,3,1979, "

Thereafter, the applicants filed
Civil Misc,Applications supported by
affidavits before the Division Bench of
the Hon'ble High Court at Judicature at

Allahabad {Lucknow Bench) Lucknow,

That in the afofesaid Civil Misc,
applications, the respondents/railway
administration filed counter affidavits
refuting the claims of the applicants and
at this stage too, the fixation/refixation
charts coriectly fixing and refixing the
pay of the applicants strictly in ’
accordance with the rules and directions
contained in the Judgments of the Hont®ble

High Court wore filed,

Thereafter, the Division Bench of
the Hon'ble High Court consisting of
Hon*ble Mr,Justice S.C Mathur and
Hon'ble Mr;Justice.U.CcsriVastava, by
their judgement and orders dated 27.2087,
dismissed the aforesaid Civil Misc,
Applications of the applicants, The
relevant portians-ofvthe judgment and
orders are re-ﬁroduced below =

-==13

"y
‘%/Oﬁ“'

Asstt g:s; ko



® eesesss In these cases mandamus wvas
issucd by this court and the plea of the
opposite parties is that they have fully
complied with it, Whether compliance has
been done faithfully or not as has been
plcaded and contended on behalf of opposite
parties and the rules have been rightly

or wrongly applied and fixation done at
various stages and in view of facts of
every case, the extent of applicability

of Rule 2027 of Railway Establishmen®
Code, the stages at which running allowance
is to be computed and its extent, the extent
of dearness allowance not mentioned as such
in the judgment of Special appeal, though
at best couldbe a case of improper insuffi-

cient execution and not _a ¢ase of no
execution at all, "

(underlining fot emphasis)

"eeeeses.The matter may be of fshoot of
earlier proceedings but it will be a case
of fresh cause of action arisinf because

‘of misinterpretation and misapplication

of rules and thereby incorrectly executing
the mandamus issued by this court, This
fresh cause of action arising out of
service matter is cognizable by the
Administrative Tribunal and this court

is not competent to grant the relief which
has been prayed for by the petitioners,

No question of transferof these proceed-~
ings to the Administrative Eribunal arises
as the present proceedings have started in
the year 1986 that is after 18 November,
1985, as such the applications have go%

to be dismissed, All the applications

are dismissed with the observations that
it will be open fof the petitioners to
take back all the certified copies and
file the same before the Administrative
Tribunal, There will be no order as to
costs, %

It may be mentioned that tke
observations made by the Division Bench
in their judgment referred to above have
neither been taken into consideration by
the applicants at that stage nor are still

being followed,
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ANNEXURE R— 4
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The judgment dated 12.3.1979
of the Hon'bls High Court {Lucknouw
Bench) Lucknow alcng with the judgment
deted 7.11.1974 of the Hon'ble Single
Judge of the said Hon'ble High Court
cahe up for interpretation before
Hon'ble Mr.Justice Gulab Gupta of
Hon'ble High Court of Madhya Pradesh
{Jabalpur Bench), whc while dismissing
the wurit petition no.45 of 1982
{(SeK. Tewari and 36 others v/s Union of
India & octhers) filed on the same subjsct
observed as under in paras 4 and 5 of
his judgment &=

L—N

" 4} A porusal of the judgment of
the Allahabaed High Court indicates
that the sgid court no where direc=

C ted that the running allouance

' sheuld _be taken into_consideraticn_
<.  [First Tor aseertaining the basic
. pay for the purpose of fixation,and

o n yuan  wn ow— LT R R e . — ™

pay cn the promoted poStesecesssest

" 5) .....eR plain reading of the
para indicates that it does no

e mws  sEne  mew  Gaw  seew  GwWe  sems  Gman  Wewe e - e - w—

{underlining for emphasis) (S

& true copy of the judgment dated 24.11&
cf the Hon'ble High Court, Madhya Pradesh
{Jabalpur Bench; is Annexure No.R=4 to

this counter replya.

{a) This Hon'ble Tribunal, while

disposing of three Civil Appeals Nose.
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24 of 1985 (Union of India v/s Durga Charan
and others}, 165 of 1984 {R.K.Sharma and
others v/s Union of India) and 2 of 1985
{Union of India v/s Krishan Dutt Sharma

& others) under registraticn Nos.617 of 1986
(T}, 627 of 1986 {T) and 625 of 1986 (T)
respectively involving similar question of £c¢
facts and law, by their judament and order
dated 10,12,1986, allowed the appeals filed

by the Union of India and dismissed the
filed

appeal/by the emplayees {5ri R.K.Sharma

& others ) with the following observationss=

" A plain reading of Rule 2027 makes it

clear that after the substantive pay has
been fixed by givinc one increment in the
lower grade, the pay in the higher offi=~
ciating grade has tc be refixed under sub
rule ls This rule only autherises to drau
the presumptive pay of the post and as has
already been clarified the presumptiva pay
of a post is the pay to which & person is
gntitled if he held a post substantively.
Posting to a stationery peost which is

in hdgher grade 1is what is involved in
this case. There is no doubt that the
post in the running grace from where the
petitioners wers promcted or put to
officiate on a staticnery post were

lower in scale of pay. It is also clear
that stationery post does not carrcy any
running 2llowance. The object behind

the whole exercise of counting the portion
of percentage of pay equivalesnt component
of running allowance as a part of the pay
before the pay is refixed in the higher
grade is toc do away with the financial
disadvantage that an employee may have to
suffer and also to give him some attract
to opt and apply for promotion to stationery
posts 1In_conclusion fixation and refixa~

. WNN EE WD SR S WRE G Gw e meer G W G e e e W
L N e
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In the result, Civil Appeal no.24 of 1985

is allowed and judgment and decree of the
leerned Munsif im Suit No.530 of 1981 is

set aside., The suit is dismissed with the
directions that if the fixation of pay had
not been done in zll cases in accordance
with the observations made by us, irrespec~
tive of the fact that the plaintiffs have
retired or noct, the same may be done

and arrears if any pzaid within three

months keeping the limitaticn_of three years
in_visw. No other points were pressed during
the arguments.

In €ivil Aappzal No,l65 of 1884, the appeal
is dismissed in terms of directions given
in para 21 above.

In Civil Appesal No«2 of 1985, wnich is
against the judgment and decree of ths
learned Munsif in Suit No,504 of 1981, the
appeal is allowed and the judgment and
decree 1is set aside and the suit is
dismisssede The same directions as in

para 21 above, will also apply in this
case. U - :

{Underlining for emphasis).

b) This Hon'ble Tribunal sitting at
Allahabad have taken a similar view while
deciding TeA«ND.369 of 1587 {567 of 1987
as menticned in the judgment dated 3.3.1988)
filed by Sri A«NeSrivastava against Union
of India and others. The relevant portions

of observations made is reproduced below $~

L/ﬁr—Q. On going through the ralevant

— wmm w e e e G e e vma wert  mmm e

S w— — e Gas v R e v wea S o o
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Annexure 1 of the compliance report %Copy
Annexure R~8) filed by thaem before High
Court on 23.11.1986 discloses that the
amount claimed by the applicant in Lhe
prasent zpplicetion is nsither admissible
nor payable. Learned counsel for the
respondents 3ri Lalji Sinhe contsnded that

~-17
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that the pay of the applicant was fixed/
refixed on varicus dates in accordance
with para 2017 of tre Railway Establishment
Manual as applicshle st that time until the
cenfirmaticn cf the applicant cn the
staticnery post of Reliecving Transportation
Ascistant wee.fe 24721555, It was also
stated that the zpplicant was confirmed
as Guard Grade 'A' in the scale of
s.180 - 225 Ucetf‘w 20.5‘1954. We have
ccnsiderad the applicability cf thc relevent
rules in the mettesr of fixation of pay
of the applicent w.ec.from the date of his
premotion as Relieving Transport Assistant
and confirmed con that post on 2.7.1855 =nd
are of the cpinion that JIule 2017 of the
Railway Bstablishmeni Manual read with the
instructicns conteined in the Rziluay Boardtls
circular dated 17.3,1945 (Annexure R-=9)
was applicable in accordance with thsse
instructions the applicant was entitled
to fixation of his pay on promotion as
Relisving Transportation Assistant on

N Z¢11+1521 gs follous &~

A 1. Pay in_the_Runpipg_cadre_fs.125/~

2. 50% of_pay_in lieu of mileage Re62.H

3. Total Rss187=-50,

i
— -—
: ]

Pay te be fixed at %.200/- minimum of
the gredes of Rs.200~300 in accordance with
, sub rule A{1) of Rulc 2017 of the Railuay
A Establishment Manual. ‘

II/

2017 ¢ The initial substantive pay
of a railway servent who 1is appointed
substantively toc a post on a time
scale of pay is regulatad as follouwss

(a)If he holds a lien on a permanent
post other than a tenure post, or
would hold a lien on such & post had
his lien not been suspended —-

(i} when appointment to the pew post
invclves the assumption of duties cr
responsibilities of greoater importance
,{as interpreted for the purposes of
rule 2026 (F.R.30) than those attach-
é) ing to such permanent post, he will
draw as initial pay the stage of the
time scale next above his substantive
pay in respect of the old postse "

. —=-18
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PRELIMINARY CBJIZCTIONS

2o That the relief prayed for implemen=—
taiion of Hon'ble High Court's QOrders

dated 12.5;1979 read with the judgment

dated 7.11.1974 being in the form cof
execution is beyond the scape cf the
Administrative Triburnals Act, 1985; as

such the application is noct maintainable

as already observed and held by this
Hon'ble Tribunal in O.A. No,193 of 1988(L)
Chandra Bhan v/s Union of Indis and another)
and{0«Ae NO.194 of 1988{L) - Kesho Prasad
v/s Union of India and another decided on
24,141989. Relevent portions of the Jjudgmert

are extracted as under &=

v g wem owm s ome v L I I e e

e e . T IR S e ms e Gee G W GRe WOR Ram W6 e e

N The only relief claimed by the

applicent in this petition u/s 19 of the
Administrative Tribunals Act {XIII of 1989)
(hereinafter referred to as the Act) is
that the respondents be directed to
implement and ccmply with the judgment
dated 15.10,1985 passed by the IVth
Additional Civil Judge,lucknow in Civil
Suit no.18 of 1985 within the time allowed
by this Tribunal with all consequential
benefits of seniority, promotion and
arrears of paye. The guestion arising

for consider~tion before us is whether such
a petition is contemplated u/s 19 of the
Act or is mzintainable.

. eeeeseessthe simple question before us

is that the pressnt petition is in the
nature of an application for execution

and it has to be seen uwhether such an
applicaticn is maintainable under any
provision of the Law, The relevant provi=
sion is contained in 5427 of the Act,
which runs as follous 2~

27, Execution of orders of a
Tribunal - Subject to the other provisions

ﬂwﬂ}\ \'ime‘ Gﬁicc, —-—-'—20
*8
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3. . That the papers filed before this Hon'ble
Tribunal reveal that there is no order of the Fon'ble

Supreme Court of India for the applicants to file =

-

joint application on a single cpurt fee before this

Hon'ble Tribumal, as such the application jointly _
filed by the applicants is not mintainable and liable

to be dismissed,

4, That in pursuance of Hon'ble Supreme Court's
orders dated 6.9,1988 ( Amnexure No. 2 to the present
application ) dismissing the petitions of the applicants
and directing them to file fresh petitions before

the Tribumal for appropriate relief within one month,
the application should have been filed for such appro-
priate relief adjudjicatable by the Hon'ble Tribuml
under the Admipistrative Tribumal Act , 1985, Sinée
the relief prayed for is for implementrtion bf
orders dated 12.3.1979 Passed by the Hon'ble High
Court of Judicature, Allatabad ( Iucknow Bench )
Incknow which the respondents have faithfully com-
plied with but alleged to have ngot been complied

with and implemented, the application being in *the
form of execution is not maintaimble under any
provision of the Administrative Tribural Act, 1985,
She applicotion under section 19 of the said Act

filed by the applicants, therefore , is contrary

to the grdérs"passed by the Hon'ble Supreme CGourt

of India contained in Annexure No, 2 to the appli-

cation, hence liable to be dismissed in liming.

Sl
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of this Act and the rules, the order of

a Tribunal finally disposing of an applice=-
tion or an appeal shall be final and shall nr
not be called in guestion in any court
{including a High Court) and such order
shall be executed in the same manner in
which any final order of the nature
referred to in clause {a) of sub sedtion
{(2) of section 20 {whether or nct such
final order had actuaslly been made) in
respecct of the grievance to which the
applicetion relates wcoculd have been
exscuted. "

" Section 27 provides that the orders

passed by the Tribunal ars not to be
executed in the same manner in which any
final order passed by the concerned
competent authority would have been exscuted
Thus, there is no doubt abcut the fact thet
the Tribunal is not required under any '
provisicns of lLaw toc execute gven its oun
orders and uwe are cof the view that on this
ground alone, the Tribunal cannot be asked
to execute the orders or decrees passed

by the civil courts, This Bench while
sitting at Allahabad has repeatedly taken
view that execution applicaticns contempla=~
ted by 0 XXI of the Code of Civil

Procedure could ncither be transferred by
the Civil Courts tc the Tribunal u/s 29 of
the Act nor can such appliceticns be filed

a fresh before the Tribunaliveoveveeosanse

259000300t

" The petition is accocrdingly dismissad
in limine.

—— e e swe e e S G o wtem e gwm wwe et sam e e

Masn  emm e G GESe G NN mE ey me ek mwm | eENR s

" 3o far as the present appliceticn is

concerned, it is in the nature of an
execution application and this Bench has
repeatedly held that such applications are
not mainteinable under the Act and if at
2ll the execution proceedings are to be
teken by the Courts passing the decrees
before the establishment of the Tribunal.

L] ) . . . 3 . . . » . e . . . . . . . * .

" The petition is accordingly dismissed

in limine. M
Q/V»W‘M ce?
/éﬁwaﬁ
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3. . That the papers filed before this Hon'ble
ribunal reveal that there is no order of the Fon'ble

Supreme Court of India for the applicants to file =

joint application on a single cpurt fee before this

Hon'ble Tribumal, as such the application jointly _

filed by the applicants is not maintsirable and liable

to be dismissed.

4, That in pursuvance of Hon'ble Supreme Courtts
orders dated 6.9,1988 ( Amnexure No, 2 to the present
applicatiorn ) dismissing the petitions of the applicants
and directing them to file fresh petitions before

the Tribumal for appropriate relief within one month,
the application should have been filed for such appro-
priate relief adjudjcatable by the Hon'ble Tribunal
under the Admipistrative Tribumal Act , 1985, Sinée
the relief yprayed for is for implementstion 6f
orders dated 12.3.1979 Passed by the Hon'ble High
Court of Judicature, Allarabad ( Imcknow Bench )
Tucknow which the respondents have faithfully com-
plied with but alleged to kave not been complied

with and implemented, the application being in the
form of execution is not maintainable under any
provision of the Administrative Tribumal Act, 1985,
%he applicetion under section 19 of the said Act

filed by the applicants, therefore , is contrary

to the Qrdérsupassed by the Hon'ble Supreme Court

of India contained in Annexure WMo, 2 to the appli-

cation, hence liable to be dismissed in liming.
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5. That the judgment of the Hon'ble High
Court of Judicature at Allahabad ( _Lucknow Bench )
Tncknow date-d 12,3,1979 already having been imple-
mented by the Réilway Administration as mentioned
in sub paras 1(viii), (ix), (xiii) and (xiv] of
this counter reply, the relief prayed for £ the
implementation of the very same judgment is not
maintaﬁgie; as such the application is liable

to be dismissed.

6, That the present application has been
filed by the applicants in the manner as if the
mandamus issued by the Hon'ble High Court of
Judicature at Allahabad ( Iucknow Bench ) Tucknow
in the applicants' cases vide judgmentfated 12.3.79
( Annexure no. 1 to the application ) read with
judgment dated 7,11,1974 has never been complied
with 4, which is not only against the facts on
records but also against the observations made =m
by the Division Bench of the Hon'ble High Court

of Judicature at Allatlabad ( ILucknow Bench )

Tucknow on the Civil Misc. Applications filed

by the applicants as mentioned under sub para

(xiv) of para 1 of this Counter Reply.

Therefore, it #® not being a vase of non -

d
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compliance of High Co urt's orders as alleget
by the applicants, the applicetion is nct

maintainable and lisble to be dismissead.

7. That cnee the judgment dated 12.3.1579
read with Judgment dated 7.11.1974 cf the
Hon'tle High Court has been complied with
and Fixations done in pursuancs of the seaid

orders as alsc admitted by the applicants

h

in para of their application and as hsld
by Hon'ble High Court,Allahabad in judgment
dated 2742.,1987 as referraed to in sub pars
Txiv) of pommmnt para I?Part tat of the
counter reply, there remains no case of
non=imrlementation of judgment. Thus the
application filed for implementation of
High Court's orders is misleading, mis-—
conceived and not maintainable on this

ground alsce

8.  That the applicaztion havirg been filed
against,né impunged order and the fixations
already done in pursuance of the judgment
dated 12.301879 read with judgment,@gted
7411.1874 to the knouledge of the/aéglicants
having'nat been challenged, the application,
as it stands, is not méintainable and liable

to be rejected,

B. Tt ke apxy¥icests bave ceiistatady
uhiedecdt d et O4ee ke odeswind oerdcwewt

——mm 2
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9. That in pursuance of the Hon'ble

High Court's Order dated 27.2.1987 merged with
the order dated 6,9.1988 of the Hon'ble Supreme
Court of India contained in Annexure no. 2 to_the
application, the present application should have
been filed by the applicants before thig Hon'ble
Tribumal challenging the fixation/refixation of.
pay of the applicants already done by the Railway
Administartion in pursuance of the said judgments
if the same, according to them, was not according
to rules and orders of the Hon'ble High Court.
Tms it having not been done so, the application

is not mintainable and liable to be dismissed.

10. That the fixation/refixation of the
apolicants' pay already done by the Reilway Ad-
ministration in pursuance of the aforesaid judg-
ments of the Hon'ble High Court having not been
challenged by the applicants in the present

application, the same, therefore, stands con-

firmed and as such the awplication is not main-

tainable,

11, . That from the copy of petition filed

by the applicants in the Hon'ble Supreme Court of
India wherein the orders contained in Annexure no. 2
to_the application haye been passed, it is evident

that the applicants had filed the petition against

/g@ﬁggzi////’ ‘ | ees 25,
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the 1) Union of Indja through the General Mamager,
Northern Railway, Baroda Homse, New Delhi, 2) Gene-

ral Mamager, Northern Railway, New Delhi, 3) Divi-

sional Railway Yanager, Northern Railway, Iucknow

and 4) Divisiomal Persomnel Officer, Worthern Railwy,
Lucknow, who are the necessary parties, but in the
present application filed before this Hon'ble Tribtunal,
only the TUnion of India has been impleaded and that
too through the Chairman, Railway Board, New Delhi,

who was not origimally arrayed in the petition fild
before the Hon'ble Supreme Court. Thus the appli-
cation is not maigtaimable and liable to be dismissed
on the plea of non-joinder of the necessery parties

and also becuse of mis-joinder,
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Part 'C!, Parawise comments against the alleg-tions
in the present application.

2. - That the contents of para 1 of the
application are admitted but it is summitted that
the n-me of father of apnlicant no., 1 has not been
mentioned against para 1(ii) of the application
which ought to have been mentioned to verify the

genuineness of the applicant from the official records.
It is further submitted that the applicants have
deliberotely not indicated either the station of
postings during their employment or at the %time of
retirement of the subordimate office to which they

were attached at any time during their service temure,

- with an intention to harass the respondent,

12(a). That the contents of para 2 of the
application are incorrect as stated and in view
of the facts mentioned in para 1l of the counter

reply, hence denied.

13. That the contents of para 8 of the

application are denied., The applicants should
have mentioned the particulars of the orders by
which they have to seek redressal. Thus the

application, as it stands, peing bad in law, is

not tenable,

TR 5 it cee 27,
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l4., That the contents of para 4 of the
application are denied. The application,
being in tﬁe form of execution of the Hon'ble
Hiéh Court's orders, is not maintainable as
already mentioned under paras 2 & 3 of this

counter replye.

15. That the contents of para 8 of the

application are denied. The application is
highly time barred and the delay is directly
attributable to the applicants. It is not

at all covered under section 21{3) of the
Administrative Tribunals Act, 1985 as claimed

by the applicantse

16, That the contents of para 6{1) of the

application are denied as stated. The prayery
of the applicants stand merged in the judg-
ment of the Hon'ble High Court. The present
A Mo wammen & G0 has b eem done s
respondent was not imp eaded,z‘in the array of
opposite parties in the urit petitions. It
is, houever, suEmitted that uvhatever orderes
were passed by the Hon'ble High Court
{Lucknow ‘Bench) Lucknow in the writ petitiens
had already been complied with by the Railway
Administration as evident from the averments
made under para 1{viii) and (xiv) of this
counter r€ply. Any assertion otheruise is

misleadinge.

17, That in reply to contents of para 6(2)

P
of )
| i Pessonnel Officer

.. o

b. B.
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of the application, it is submitted that
the judgment is a matter of court record as
such. the contents are not admitted as stateds
The present respondent was not impleaded in
the arrsy of cpbosite partiss in the writ

petitionses daded an Pbava 16 abre

18. That the contents of para 6{3) of the

‘ application are denied as stated. The true

facts have been mentioned under para 1{iii)

to {ix) of this counter replye

19« That the contents of para 6{4)

pf the application are absolutely incorrect,
misleading and misconceived. Neither the
date of representation has been given nor a
copy thereof annexed. The applicants are

required to a strict proof of the same.

20. That the contents of para 6{(5) of the
application are denied as stated. The true
facts have been mentioned under para 1{vi)

to (x) of this counter replys

21« That in reply to contents of para 6{6)
of the application, in so far as they are
matter of records, are not denied. it is,
housver, clarified that the orders cortzined
in Annexure noel to the application had
already been complied with and implemented
by the respondent as already specified under
para 6{viii), (ix) and {(xiv) of this counter

reply. The contempt petition was dismissed

/{gw D Y glevt —==29
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in favour of the respondent.

22. That the contents of para 6{7) of the
application are denied as statede. The true
facts have already been mentioned under para
1{xiii) & {xiv) of the counter reply. The
orders of the Hon'ble Ceurt.on the Misce
applicetion is a matter of record. The
allegatien af'nmn-implementation of the
judgments is wroeng, hence denied. The orders
of the HBon'ble High Court have been cemplied
with in true spirit of the observations made
and rules discussed as available on the
subject. 'Thé assertion of the Railway Adminis
stration that the judgment had been implemen=
ted weighed heavily in favour of the |
Administration, se the contempt petition was
dismissed. It may alsoc be mentioned that

the applicants themselves did not follow the
directions of the Hon'ble High Court as men-

tiened in the para under reply.

23. That the contents of para 6{8) of the
present application is an attempt to mislead
the Hon'ble Tribunale The applicants and
other similarly situated persons aggrieved
against the dismissal of the contempt petitics
never approached the Hon'ble Suprzme Court

of India in Special Leave Petitions as stated
in the para under reply. The judgment,
obseivations and orders in the contempt:
p=tition have become final and binding

Men
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between the partiess Since no Special
Leave Petitions were filed before the
Hon'ble Supreme Court of Ipndia against the
judgment in the contempt .getitions, there
was no guestion of passing any orders on thesn
by‘the Hon'ble Supreme Court of India. The
applicants, as at ampy other places, have
tried te mislead the Hon'ble Tribunal.
Annexure 2 to the preéent applicstion is a
photostat copy of the orders dated 6.9.1988
of the Hon'ble Supreme Court of India on
the specizl leave petitiens No.1394=1407

of 1988 and 2570=72 of 1988 filed.acainst
orders dated 27.2.,1987 of the Hon'ble High
Court of Judicesture, Allahabad {Lucknouw
Bench in -

1) SeAe No. 13 of 1975
RoKoD_Ubey V/S UeDole

2) WePJ.Nos. 1726/79
ReKeSen and ReReVishuwakarma v/s UDI

3) WePoNOe3134/79 = ReKeTripathi v/s U«

L ] L

4) WePeNo.548 of 1980
K.G.Saxena V/S HeOele

Rest of the contents of para under reply
except Annexure 2 to the application are
denied. The orders of the Hon'ble Supreme
Court of India is a matter of court recorde.
It is, however, again emphatically denied
that the applicants have filed the applica=-
tions in strict compliance of the Hon'ble
Supreme Court of India and as dene in Hon'ble

Supreme Court of India. It was never the

(fézgngffgg___— -==31
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intention of the Hon'ble Supreme Court to

bevmd &K

/file such an applicetion which is not

maintainable under the Administrative

Tribunals Act, 1985,

24, That the contents of sub paras 9 te 11
of para 6 of the present application being
misleading, misconceived and mis-interpreted
are denied. The judgment dated 12.3.197b
read wWwith judgment dated 7.11.1974 of the
Hon'ble High Court of Judicature, Allahabad
{Lucknow Bsnch) Lucknow came for interpreta=
tion before the Hon'ble High Court of Judica-
ture, Allahsbad {Lucknow Bench) Lucknou
itself and various other legal forumes. The

obserbations are reprocduced below &=

" {a) That while interpreting the
judgment of 12.3.1979 read with judgment of
7.11.1974, Hon'ble MreJustice Gulab Gupta
of Hon? ble High Court of Judicature of
Madhya Pradesh {Jabalpur Bench) in WeP. No.
45 of 1982 as referred toc at para 1{xv).
dismissed the Writ petitien and observed:i:-

# 4) A perusal of the judgment of the
Allahabad High Court indicates
that the said court ne_uhere
directed_that the running
allowance should be taken into

L el i et
e wwn mre e menmm e Gem e e e dem e e
me e e e

e mee WP maes  TEw 4 M. e W wemw e wms s

after for fixing_the_ actual Ray
on the promoted POSteeeesoe!

" 5} A plain reading of the para
indicates that 1t does no_wvhere

T e e e mee e
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{underliningifar emphasis)
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¢
{4) That the judament dated 12.3.1979

read uith judgment datec 7411.1874 aggzin
came up for interpretation before the
Hon'ble High Court of Judicature, Allahabad
Lucknow Bench itself and the Hon'ble
Contempt Judge in his judgment dateg
1645486 {Annexure Noe R-%) summarised the

two judgments as under -

* The following position appears to have

emerged in view of the above decision &=

" 1, 50% of the running allewance was to
be treated towscrds pay for the purpsse of
fixing the pay of the applicant in
stationery postse

" 2. The pay was to be fixed in accordance
with Rules 2017, 2018B and 2027 read uwith
circulars of 1961 and 1963 and with the
Presidents decisicn published in Gazette
dated 16.8.1961.

% 3, In consequence of such fixation of
pay the pensicnary benefits to the petiticne:
were te be determined.

" 4, The order passed by the learned 5ingle
Judge in other respects waes mainteined which
includes the decision that the petitiocners
were entitled to the arrears only for the
period of 3 years before the institutioen of
the respective writ petitiens.

® 5, The refixation was to be made within
% months from 12.3.1979, %

{c) That this Hon'ble Tribunal in judgment
dated 10412.1986 {referred to in para

1{xvi) of the counter reply) ocbserved :

" In conclusion fixation and refixation can-

not result in payment of a salary of %.960/—
for holding a post which has a scale of
Rs«260-350 per month only and bx no stretch

of imagination any empleyer can issue

such absurd instructions as to result in s
situgtion that will conclude to such a
result. %




ﬂjU
- 3% -

{d) That this Hon'ble Tribunal in its
judgment dated 3.3.1988 {referred to in

para 1{xv){b) observed :-

" The applicant was entitled to fixation

ef his pay on promotien as Relieving
Transportstion Assistant on 7.11.1951 as
follows &=

l. Pay in the running cadre Rse 125/~
2+ 50% pay in lieu of mileage fse 62/50

30 Tﬂtal RS.lB?cSU

Pay to be fixed at Rs.200/- minimum of grade
Rs«200-300 in accordance with sub rule A{1)
of Rule 2017 of the Railuay Establishment
Manual.

" The contentien of the applicant that

w—a— ms ama RS Wy GEwe AR e M vier  bet? s ewn  eme.  wwe  mew  wee e

L e - D — e e mwe ms e e e

permissible under any rule applicable teo

- e wme e e

the case of the applicant. "

{underlining for emphasis)

Varying cemponents of Running

allowance have been reckoned as pay for the

S’(aw%«,e_‘,b -{:My\ps;eg . I e bryesebed sealas
different/of pay while 50% of basic pay
in the running pest was te be treated as
the pay element in running allowance for the
purpose of fixation of pay in staticnery
pests, the_average running allowance
subject to a maximum of 75% of pay was
reckoned as pay for retirement purposes and
leave salarye. The pay component of running
allowance has, therefore, to be reckoned
only onces The petitioners demand for
reckoning 50% of {basic pay plus 75% of
basic pay) as pay fer fixatien in

stationary poests is baseless and totally

unjustified. &P -—=34
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Rule 1302(5)R-I are applicable in cases
of @R subscription to P.F. while holding the

running post only,

25, Thet the contents of para 6(12) of
the application are denied as the applicants
have neither annexed the releVant.recofds nor
given the full details in support of their con-
tentions, It is summitted that the respondent
accepts the principle of fixation as laid down
in the rules of the department 25 explained in
several cases and indicated in thé charts aleready
annexed therewith and in the reply filed to the
execution apnlication filed by the applicants
before Fon'ple High Court of Judicature, Allahabad
e wir InZe bresenk Counler
( Tucknow Bench ) Incknow( The contents of para
under reply contrary to this are misleading and
are denied, It is emphaticallﬁ asserted that the
Judgment of the Hon'ble Hiéh Court of Judicature,
Allahabad, Iucknow Bench has directed to follow
the rules. It is further sutmitted that the appli-
cants have neither given the full name of Mr, Saran
and other full particulars of his office etc. to
verify the facts stested in the para and the cir-
cumstances under which the alleged payment was made
him, However, there is no such CGusrd by the name of
Mr, Paran, It is further submitted that after

reconstruction of stolen file, actiong hage already
been taken to recover the excess amount inadvertsntly

paid to a few stgff and the recoveries are in proces.

At —
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However, the amount,if any mistekely paid
te any of the staff, which is subject te
recevery under the extent rules cannot make

a precident or rule to be claimed by ethers

as a matter afzﬂggﬁbt.

26 In reply to the c ontents of para 7

of the application, it is submitted that

as explained in the feregoing paras the
judgment dated 124341979 read u?th judgment
dated 7.11.1974 of the Hen'ble High Court of
Judicature ha§e been Gomplied with fully in

respect of the applicantsedso.

That without prejudice to other
pleas as already submitted in para 2 of the

reply the relief clgimed being in the nature

of executlan is outside the scope of the

Administrative Tribunal Act, 1985, and the
Hon'ble Tribunal derives its pouwers from

that Act.

That the grounds being illusory,
imaginary, misconceived and mis-interpreta-

tion of rules are untenable,

27 That the contents of paras 8 toc 10 are
irrelevant for the decision of the Hen'ble

Tribunal.

28 That there is nc preovision of a jeint

@MA@ IR
,«/””’//’-5§&ﬁf
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application in the Administrative Tribunal
Act, 1985, Hence the applicztion is

liable to be dismissede.

That the particulars of the
application fee are net filled ine. The
Hon'ble Tribunal is requested to peruse
the report of the office in regard to

the fees,

In view of what has been submitted above,
it is respectfully prayed that this Hon'ble
Tribunal be pleased to dismiss the applica=-
tion with cost and special cost to_the

respondent .

Lucknouw %
Dated 3/ -§-1989  unIdSEr I

VERIFICATION

I, 5K€P /‘%\ﬁm /f s the és_sistant

M- N W M mew St mme v B mum we e wmse o BeKe  wesm  wwee

Personnel OfficeryNorthern Railway, Lucknew, do hereby
verify that the contents of paragrzphs 1 te 28 are true to
inFormatinn derived from official records whatscever
available and on legal advise uhich are believed by me to

be true,

A=t

Lucknow Assistant Per gg@? Officer
- @ C . it KO
Dated 3/~ 8- 1985 NoR 1y
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W et

"Uniun of lndia and -others.
CEDZEE
v Th;s ¢rder shell also govern the dis sposal of M1scellan zous

lPetltlon N0.702 of 1982 (s.J. shmed and others versus Unlon

UF. lndla and others) which, though filed by differnnt’

'*Petltloners, involves an 1dnnt1a1 question of Law.

v ra—
-

'2.. The netltloners in both the wrlt petlt;ons are employees. ﬂ

- SCME OTHER SUITABLE dlrectlon agalnst the respondents.

3. The =nt1re case of the petitioners is based on & D1vis1on

Bench{judgement of Allahabad High Court (Lucknow Bench) in

Special Appeal No.9 of 1975, which was an appeal agaifist the

judgement and decree date 7.11.1974 passed by the Single Judgé'ﬁ

of that High Court in Writ Petition No. 626 of 1971. The said

Division Bench was of the view that runnlng allowance drawn by K

the petitioners is to be traced as part cf the nay and the

salary of the employees has tc¢ be re-fixed in accordance-withn

Rule 2017 of the Railway Establlshmnnt Code (Vol. 1I) read withf?

veelosa .

the d°c1s1cn of the Railwsay Board -bn this finding, a spec1ficg




dlre~tion was given to the Rallway Administration to re-fix
the pay of the petitioners for “the period during which they
hadjthelr offlclating anpointment in the stationary posts.

It avpears that the petitioncrs in these two writ petitions

were also working on running post and were subsequently
.prom‘otet.i to stationary posts. Their pay was fixed after
| taking intu consideraticn the running allcwance as per the
_order of .the Railway Board in this behalf. 1t was the o
decisicn of the Kailway Board that the runnlng allowance should

be taken into cons1de1atlon for purposes of fixation of pay _

1n the stationary appointment. The petitioners are, however, 5

'45"f ~not shbisfied with the pay fixatlcn and submit that. the runnlng
B allowance should have been taken into considertation twice
. while fixlng their pay. According to them, the basic pay
‘drawn.by them should have ibeen increaeed‘byuadding_30% of -
\‘fne runnlng allcwance as 7er Eule 2618.of the said ccde and -
& " the total of this amount should be taken as the basis ¢f |

re-leatlcn of oay cn ths statlonary posts as per Ra}e 2027.

After so re-flxlng the initial pay on amount of 30% of the - g

O TR

runnlng allowance should have been again added. The respcndents

\

e

rcwever, do not agree to the aforesaid interpretaticn and . submit S

-é@at the requlslte Jercentage of the runnlng allowance even under

the rules mentioned by the petitioners. is requlred to be taken;;~

TN
'

L e




. ‘ _
into conslderatlon only once and not tw1ce and the pay fixation

‘done by them is correct. 1t is also the case of the respondents
'thaedin case, the petitioners are rhqmtred to be~f1xed in the
manner as-they claim, their basic pay would .exceed the maximum
¢f the grad« which is not permissible."The.petitionc:s base
their claim on the above menticned judgement of Allahabad
" Hign Court and a Cifcular ¢f the Railway Board dated 19:5.5961 |
o (Document No.16). - ' . / R 5£¢

T;. A perusal of the judgement of the Allshabad High Court
'indicates that the said Court no where directed that the
running allowence sﬁould be takeﬁ into consideration first fcr '
\agpertaining the baaic pay'for\pdrpoaes of fiiatioﬁ'and, thereﬁﬁxu
after, fcr fixing the actual pay on the prcmoted peste in fact,
this podnt was nct raised for consideration ¢f ths said Court
and waf not decided. In the said case, it appears that the
running allowance was notfat all taken into consideraticm
while fixing the pay cf the petitioners in th2 promcted cadre,
N as'accordingdto the Railway Administration, running allowance
cohld not be treated tc be pay w1th1n the meaning cf ‘the Bule.
. Thcugh the 1°arned Slngle Judge who heard the writ petition,‘
. agreed vith the Rallway Administraticn on‘thls point, the
i:D1v131on Bench vas of the view that running allowance has to .
o lbe treated as pay for purposes of flxatlon on the hlghor cadre..\
X The question whether the running allowance should be added
.-first in the pay drawn by the. petltlonars in the lower cadre
- dnd hhereafhér‘ in the pay fixed in the hlgher cadre, did not

requlre é consideraticn of the said Court. "Under the circumstances,

/é%wd k

/
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no help can be derived from the aforesaid judgement.

4. During the course of argum=nts, this court directed

" beth the parties to file chart showing how the pay has

“)'lieu of running allowance to make the pay for purposes of'

- fixation in’ the.new grade.t The pay so reaqhed, nas tc be,

,"Shrl Tiwarl was flxed at R.?OD/— in the hlgher grade. Accordlng

:‘the petltloners as the basis fcr compatlng the pay for

R.685/- ‘for purposes of re-fixation 1n the hlgher grade of
4'& 550/~ 700/~ Since the nearest pblnt wvas k. 700/-

been actually fixed and how it should have been az really
fixed. Accirdi ng to the Bailway Admlnlstratlcn they
have taken the sdbstantive oay of the runnlng post beld- by

-Rprposes of fixatlon in the higher grade and have added o

one 1ncrement., in the 1oWer grade and 30% of the pay. 1n >

;Egyen to be the basis for-re-fixing the new pay on'the

highsr cadre. They'have cited the example of the petitionerj.

-~ S K.Tiweri, who was working as a.Driver in the pay-seale of“'"'

" P:. 330-560 and was dvaw1ng & ﬁ15/- as pay when ‘he was promoted (
ato the statlonery ‘post. Hls substantlve pay of k. <15/-.wasfﬁ

increased by adding k.15/- in the lower grade and, thereafter,

‘h further sum of k .155/- being the 30% of pay in lieu of . ﬁpﬂu}if

running allowance vas also added so as to make a tctal of AQ

the sald

o t@ the learned counsel for the petltloners, though the flxatlon

e e e

of & 685/~ as the pay fcr pu.pases of re-flxatlon of . 700/--

- in the higher grade was correct further sum cf s. 155/— should

have bern added to the re-fixed pay as prov1ded under Rule\I} e
2027 read vith C:chular dated. 19. 5.1961 (Document No.16). The

contraversy, therefore, is limited to examining.whether‘
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Rule 2027 read with the Circular dated 19.5.1961, required the

-

‘respondents go add the percentage of running allowgnce after

‘the pay had been fixed on the promoted post ? = - -3'z§

5. Rale 2027 of the Failvay Istsblishment Code. ot which
reliance has been piac:d read as under :-
-"2027 (F.R. 31‘ (1) subject to the prov151ons of Rules
12026 and 2029 (F.E 30 and 35) a Railvay servant who is

appointed to officiate in a posv will draw the presump-

tive pay of that post.

3. Cn &n enhancement 1n th* sdbstantlve pay 2s a result of ’
incren nt of otherdise, the pay ‘of such Fzilway servant
shall be re-fixed und:r Sub-Kuale (i? from the date of
such'enhanccmenta?s'if he was aﬁycinted tc officiate in
that ocst on that date where such re-fixapion is te
his advantage. | - _

’ Provided that the orov1sions cf ERule 2018-B

\ (F.R- 22) shall not be anplicable in the matter of re-

FURRRGEINE PUVY T SN

fixation of 'pay under sub-rule (2) ef this hule."

According to the learned counsel, sub-ruie (2) of this Rule

RV

deals with enhancement of substantive pay as a result of increweat,h*“}

-or othervise. Accvrdinp to him, the work "othnrwlse" would

T ."‘ .
oo ot BT - e

1nélude the dbClSlbn cf the+ Railway duard 4hich required. enhancing

the substantive pay of the petitioners by aodiqg 30% of the ! Cos

running allcwance. iven if this interpretatien of thc petltiners

is to be acceoted, there would be nc justification for 1ncreasing

N . L)
P VOURIS TR RN DR

the pay in th~ higher grzde aPtor its re- fixation by adding the

...6.0
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‘running allowance. A §1ain reeding .of this liule indicates -
thet after the substantive pay of the petitioﬁ;rs kad be:n
fixed by increcasing it, their nay in the higher cédre shall f;.
b:.re-fixed andey suheralcs (1), Sab-rulef1) cnly aathorises

ﬁhe oetiticn-rs o Crov thé rCsamotive ey (f the Host.
Presumitive pey of 2 nust itself is defined in Fule 2003

(22) and cxcludes spweial nay. in fact, the sresumptive

pay remains the pay of posits tc which they wonld be entitledfﬁ?:?f

if they h:ld the oost substantlvely. Admitiedly, the
staticnzry ooests do nct cerry with them running allowance
and,-hence,'the vy ¢©n the.stati;néry pcst'wculd nct include
“the runninz allcwance cither within the d:finition of tilay
/ . : .
or "oresum:tive pay". Clarly, theréfcrc, the argumcnt of
the lzaraed counsel for tne pstiticnzers based on Lale 2027
cannct b2 zccentad., .

"6, The lcarn.d ctansel fcr the petitioners, however,. relied

u»on” the hailway Beard's Circular dated 17/5/1961 {(Document
§0.16) to clarify the mannzar of pay fixation under Rule
2027. ~rarz @ of the Said Circuiar on which reliance has

been placad by the petitioners, reads as under :-

2. .The questicn hes been considered and the President is.

, " pleased t¢ decide that the »zy =f such ruanning staff ° e

<

utilised in stetitnary znpointments is fixcd under the
- normzl rules in acc.rdance with para 1 (b) (ii) cf

Railway Board's letter no.i{R)49/RS/3 dated 1.7.1949,

00.;7.-- *

" . Ce— e e

- | 36 - R

s




-~

~ _.of-this para i.e., 50% of the enhaﬁced substantive payf'

B R 7, By ¥

L :7:
o o
" should 2lsc bhe rc-Tixed an?er Clause (2) of rule 2027

Z%}:.n.31> 11 50% of the cnhenced substantive pay -

-

representing the ruonning alloﬁange bzing treated as

aee S -

é/igy'for th: purncse ¢f sach re-fixation.®.

A plaint reading ¢f thic .are indicetes that if dces nothere

state that running allcwence should be taken into consider- h-”

ation twice while fixin; the pay. Ilndeod, the last part .

represénting the runaing allowance being trezted as pay
representing the running allcvance being trgated as pay

for the survcses of such re-fixation". indicates that the

of re-fixation and.nct after re-fixétioh. Apparently, the
. gg;bcndents have como»led ﬁith this‘part'of the Circalar_

by treating the runiing allgwaﬁce as pay for purposes of

re-fization. Clearly, therefcré, the grievancs of the

. L - - )
petitioners is witheut anc legal justification and nence

doas not descrve to be accc)ted;,,

7. The petition, ccnsequently, fails and is dismissed. ilo
‘ordfr &s to costs. The outstanding amount cf security

“depesit, if any shall be refunded to the petitioners.

5d/- |
GULAB GU-TA
. ~ JUDGL
- A _ 24 .11.1988,

f) 0‘ Ao

S
EsS“' ‘?g. B’ wo‘

runiaing allowance is -taken into consideration for purposes . .- "

#
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Coursnl for Opp—Party . s- Sr.a. Ibbin Mitre

| avpm:cmmn UNDF‘R oom'am: ' oF_couRT o [N
Tucdknoy Agbed g 26.5 5.. ons )
-—B—: hl \o I‘ ath : , | ) . - », ’ . | . ‘. “:: -\

This is an application under the Contempt of .
Courts &ct The prayer is to p}m.sh t‘xc oppo it:-a parties,i. .
wh? are off;.mre of the Norl:hern Railway, on the gnound th.at '

' \
they have disobeyed the judg'ment dabed 12:3.79 of a
“ pivision Bench of this Couzt.

The circumstanCes in which the application has been
flled’ may be stated breiflys Writ Petitions:: No. 626 of 1971&!
443 of 1970 and 1046 of 1970 were filed by 8ardar Husain -
(sinoe dead and now gepresented by his heirs) :’ Bhagwati |
Prasad Pandey and Ram Kumar Dubey iespéctively. They were
decided by a common judgment on 7.11:‘74 by ~.".-8n Hon'ble :.
8ingle Juige, Hon'ble Mr. Justice O,P. Trivedd. |

8ardar Husain, Bhagwati Prasad Pandejr and Ram i(umar
Dubey were employees of the Rallway in the Running Cadre

. - A .. /@v eiscﬁﬂ' }‘| ’
f;la::;’a;é: L_l.;f:.a.:‘{iéia'_i_, ;.;:-»'-" .". L A‘te‘ﬁ' AT < o
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and were transferred to the Stationary Celre re‘spectively

on *7.7.56,! 25,3055 and 1107.59. Their grievance conceimed

the fli:za"iocn of their 851a1y in the.8tstionary Cadre &and

conso‘c:r-en'l:lv benefits thereof, A&t pages _5 and 6 of the

judyuent of tha Hon'ble Single Judge the substance of the

dispute was described_ as followss- 7

| "On these facts and alllegrations,'Z the 3

petifiliners preyed for s mendams to direct the

rallwey avthorxdities to re-fix their officiatirg

pvui' 11 S<sticpary Cadre aceoriing to Rules'

Fr.plicsTla o fhem and to ray °uch barreazs of

cfu¥am” 25 may upon such mm-fixaction be found due. .
They further prayed that the opposite_ parties

may be direvtad to grant benofit concequentlwl o

the 1e—fixation of their salery acoozding to the

melcs  dn the matter of provident ftznd, gratufty

L | lcame and a"erage pay and pension etc.

K Tne substance of the decision of tpe Hon'ble

Single Judge appearing st pages 62, 63 and 65 of the

Judament is that officiating pay of the petitioner in

offlciating appointments to Stationaxy posts was mot

fixed according t35 correct Pule, that consequent to-the

re~fixation of their pay for the period of their officisting

opointments in Stationary posts anrl substerrt.ive appointment

on confimmetion, they werc entltlod to arrears of pay, if fdund

duz, and that their pension anc'l gretuity ought to be
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Gelculated in thet light, One of the finding ss recorded
was that mnh'ing al.lowance vhich the petitioners used to
dresw on t‘héir mnnihg txosts was, not--pézt'of pay for the
| fixath of their sala:y :lnthe stationery Ix‘stc It was
held ‘i vowe )3) that the. a{m o £ anes*s of >aier.y _
wouiP o 1-:»;:{:0 barrec. by law of limitat..on e: rcect for

" the reriod of 3 vners ne "1- be filing of those writ -
netltiom. A hone in the m—ntta':.of tim barrsd arresrs

%qs, ‘10'"*"(.:“ A %sed at page 65 in “he fci lo"'l 3T WOrdSte
“an ‘L 133 4rcu'r«stan':!:-s the '»4-=i\, tof equlities
prec o 'siu "he ba‘ance *xa»vily fn favour of t

ic-'.ese 'em+;~n=r3 nné«’.r e o-xly express the hope— .

-

.."x_t Jr..lon of_ India on the ha mceof-c«x.‘tdes of

C‘Iese ,daseslnhall be tble to see 1ts w*y to

\ pay'n=nt of a*zeam of sa]ary to t‘1~ patitiore v
ﬁr such pezuod as it may consix.er be just in-
.«ml-e of tbe bar of the law of the limitat:lone

- Tha msttr:r f:!.gured bafoze a Div:lsion Bnnc‘h of

‘t _ T~

this Couzt oons sisting of Hon®ble Y, C!c dVastava and Hon“ble
' x.,l’: G _m,hoe_ :lr' the fcrn of 3 spncial gppeals filed by
‘Unior of India in the 3 pe‘-itioners and 2 qpecial appeals A
- £iled by B’mgwati Presad P snder and R,zm Kumav* Dubeyo In

E'k*tion themto, the wc?.t petitione -..1e-d in the year 1975 by th-

m’\l*’c:nts, other than the 3 petitioners refarred to above,

alsc ceme up for hearing beﬁare that Division  Bench,'

Judgment of the Division Bench was rendered on 12.3.1979%F

The matter in all the appeals and writ petitions under _.




x o -
: . .
considerstion of the Division Bench was stated at page 9
of the copy of judgment as fo1lowss—
 fThe mein point which arises for mnsideratiqn
"in the spacial appeals and writ petition;s--' is
whathar noy includes the runhing allowance in =

cz¢ of running staff and to what extent they are

G

rtitled %y £the same in case they are transferred or

T

vivncted to e stationary pos‘t:.;‘g : e
&t page '11,7 the Divis ion Bench held that runniqg

allowence is computad towards average pay and that it could

-

~~

‘+the followir( view was expressedse

not be denied that it is a part of the same. At paxe 12

: !

¥ T Ste pay of such employees of running cadre s’
xE :

3

thus to be calculated in accoz:danoe with the ;

relevant mles;? a reference to which will be masle

N
.

hereinaf.ter," and 1s not mere allowance pay:ble'_;
only while holding a vunning post:‘ as has been held
by the learned Single Judge:" ' .
De aling with the question of the extent to which

s

surning sllowance may Abe treated as pay for fixation of pay- - )

in tho stationary posts,.‘ the Oourt referred tq.Ruies' 2017:’ A

20183“3;16 2027(2) of the_ Ipdian ‘Railvr;ry' Estebldshment Code

Volyme=IX para 14 page 9 of Indian Railway Establishment
Mamcal, Tetters deted 1.7.1949,} 1.4.1958, 16.8.61 =nd

17.12:63 of the Rellwsy Board and a decision of the President.

J _ of India published in Gagzette dated 16.8.6i and held at page 21
M Yelf < eItk e Yo yocona- g R
- that the®running “todards the pay which is to be calculated in

‘ P AN N
T\ eccordance with the Rules.®

L\Ju b\a“ u

N~
) S

Bl

KT
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AL pages 21 and 22,.' the Division Bench observed that
tha mealdent’s decicZon published in Gantte dated 16.8.61

a1sc hal e teen teken into consideration by the

rallovence wes to be trested ss part of pay end the gal.xy

of the petitioner was to be re-fixed in sccordancw with

Rala 2077 &lorgwith Railway Boerd's letters of 1961 end -

1962 referred tc obove. Tha penultimste dirsctions of the -

15€3 *'-1’- r=d to sbove. The panultimate directiohs of the

Division Banch at:page 22 of the judément are ss followss-

‘ %A1l the above five Special_ sppeals are thus

' parciy allowed. The Rellway é?dminisfration is

./ = directed to efi:‘c,the pey of Sardar Husain
dece ased,’ Bhagwati.Pfasad Pandey and Ram Kume r

' Dubey for the period d’uring which they. held_

' their officisting sppointment inthe stationary
posts according to the relevant rulesy to refix
the pay of Bardar Husaln, Bhagwati Prasad Pandey.

f( ' ~ and Ram Kumar Dubey in accordance with Rule,2017;‘

.' 2013 -':d 2027 racd with the relevant circulars and
Presidehts\';iecisions respectively applltcable to
them, as has been :lndic&ted by us earlier after
teking into ogmideration that running _allowanoe
is part.of pay, during the period they held

. officisting eppointment in the ;tatianaxy posts

’ and to teke pbnrpt staps for determinetion of _

. l'cheir pensiénary bencfits during the period they ' s

bffictated in the stationary post and the period



e
. V
G | o
thay worked on that post in & substantive capacity
. ‘ .
"azceeiing to the relevent: rules. The order passed
Ly lic. leoaraed S:l'ngle cudge in othar racpectd is being
mrariuinued. Toe r:swfixatmn sheall b2 ncfe wi ,hin
saper rziwhs from taday- Yo order as to coetsa
% Tsr as cher writ pet;ltions are concorst
oay .rn; hoxebr £llow 2% Iet a Mendemuc to the
szoseftn pastias %5 refix the pay of ::-‘-3’(:!t‘h::r»:zr:s_—._1
I- cucomcnce with ovy ﬁ“‘EC"V"tiO‘)S r‘.‘/‘v", e Ilss-
'mi;.i%b..:):t'zer a3 *:o costs..” , e

~-/

Toz fcllioving positinn appears %o ‘18“70 en*n*tfpc

In viouw nfthe rbove demisiong- )

1+ 50 rer cent of the running allowsncé was to be

2x2:tel Yowards pny for the purposes of fixing

h:e pay cf the mplicants in stetinnar{ postse

s The pay wes to b2 £ixed in sccomence with Rules

..2017, 2018B and 2027 :r.ear‘ with C'i rculers of 161

and 1263 ara the P:cesident's decision published

N

1n Gezetts Eated 16.B.61.

3:' In consequence of such ro'-fixation’ of pay the
pensisnexy_beneﬂté ofﬁxe petitibners were to be
determined.’ | |

4. The order passed by the leamed Single Juige in |
other xespects was maintained which included the
decision that the petitioners were ént:ltled to the
arrears only for the petiod of 3 years befoms the

1nstituti3n of the raspective wrtlt petitions.



e

A

So The re-fixstion was to be mede within 3 months
ficm 12-3-79, ‘
8inc:: ire opopnsita paz.t'ies‘ did not corﬁply with the'
decision cf the»cour!:' within the st ‘pu'lated 3 months!
p:.*'lod, Z he upp)icants 1ndividua11y es w21l as colIncl-ively
mal: rzpresentations tothe opposite parties to do the
n223fuly the leat representation belng dated 16 .2080,
&nnexire.l to this applicatione This application was filed
on 11;3 .80 ond it wae said in"'para 7 of the application
that the cppocite parties had deliberstely and intentionall
__flouted the judgment and order psssed by this Court dated
‘12.3;1-979 and !;ad disabeyed the mandamus, It was prayed
that the opposite parties be punished for contempt of

¢ ®

court, . 3
In reply to the show cause notice, opposite DPI":Y.HO". 5

Sri KoK Cupta, the Senior Dii;leional Personnel Officer,

(Morthem Retlway, Incknow filed an affidavit on 10,11.80.

t was saia that after _obt_‘ajni_ng."s:he certified copies of the
judgment, the -aéiiway Boaxd took a decision om _:.z_4,;_"7.'."'73-r:
to agitate the'matber any fmthe{ Anthe S.ﬁ;r;eﬂe Coupt and
to inplemnt this Cburt's order dated 12.3.79. lherv!afb\é:
action ,ﬁ;r.imhnentcﬂ-jon of the Judgment was in(_tiated
by t he off_iee of the Divisional Railway Manager, Northem ‘
'Raj_lway‘ Luc)!mow.’ It was said that since re;-fixation
was to be dc!me with re‘tmspectivev effect,-' olci nacord had
to be searched out and circulsis of the Railway Board were

to bé ga‘hhered. It was further added that the implemant ae
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¥ tion of the judgment zeaqu'ired correct inte:pretation of
| the mlevant paragrephs of the Railway !Latabl:lshment Gode,

L Volume=Ir,' =2 rr'ulqrs icsoud. by the Raﬂway Board from time
to time and h2 Fresidentn oraer already refer:ed to in
‘the ju,jmmz:‘.\ara for this. Jurcosa the navter was referred

to shy .-h»)qaut ofs of‘i:u in o nuary 19?-09 Bef_om the -

mettim mn]d p',.;—)hl_sod'i t,;hi.s appli(‘atin'i was file_c'!';‘ :

chu " ::,' smseqacnt.:.y pa"ma’.;s_\_ -sfx_;:ts ware - it

n éuly and

offerud to Lhetenp sczmta bz G‘leques prep'"', ’

“P:;(_‘:Lx:ﬂ; 2900 whose cretn*;‘j_t." gt\r.n :Ln para 22of the:
effleavis c- o:{ ~te pa:-;ty ~No° 5, - Tt was said ia pa..'a 24
trol irefixation” eletomonts had baen Dreparefl—by“ue of‘ice
0f Lt DoRoM,s Iu.know in a:t:'ondance with the ‘Judgment,

~
T ~dated :.29“'79 of-tbic Court. STt wes tben ‘said that the

a - offio=rs anl tha sta £ concemeﬂ ha'i no lnterﬁ::lon pt any
time to fiout the judgment of. tbe Cbui‘t and thet the |
depcnent expresaed apology for i:he dela; 'in“‘nPking thg;
paymert‘o" “ha ytitloners/appellénts which ‘was caus-ec" S

on acbount oF inaicated reasons and administra‘-ive L

.d_ ltjPSv "'_.

Bhagwati Prasad Pabdey and it was said ’th;!:‘despite tbe'
decision of the Railway Boaxd on 24.'7.79 not to sgitate
the matter -:o.v furt‘uer in the Supreme Oourt:, yet the matter

vas. kept pe:nﬁ:lng without any a“’tempt ‘t'o impiement the

_'judgment° It was said that :!mplementation ‘was deliberatﬂlgpa/
avoided on esccount of callous aml indifferent attitude '

{

-/ of opposite psrties snd even aftar expiry of ‘l_:he stqulated -

S




chequee T O the various applivante aw as £fol

1

L | - | Q,:sé. y

e

O | |
pari»] of 3 nmonths no further time was sought from the
\}uq:-o 1t Chequas for payment to the applicants were
stated to have been hux}riedly prep‘amd in disregard of
the judgment of this Court in ozaé}_tp sidetrack the issué
~and awid contempt,’ and not in accr;tdanceyﬁ;.h the .

. - - - . . - . A
. . R : PR EREN . S .
]]dgﬂﬁnt . [ R S O M R - .
. j e s SaF -x‘.': PR e P, 4 e ; ;_;; ‘“‘ ..,.-,,_\,- . 5 - .,

This Gourt directed the’ applicants to submit a chart
showing the mode of calculations of the arnaars of the .
salary which accrued to themo 'Ihereafter Bhagwati Prasad
P andey,’ Lakshman Presad Rgnihotr:l, Jagdish Prasad, oLo
\S‘AVastava, Ram Chandre .nbuja, Kal:lka Prasad, S.P. Srivastava’
filed charts of anlcu']_.atiqn of their salary ete, Mividually_
with t.beir se.paxeto affidav"té on difﬁézei;:t dstes uptp ‘
20. 10810 Denying those calculations, dxarts of calculation
prepaned by the oppos ite parties we:e filed alongwith, the
affidavit of Ejaz Shmad, the Giief Law éaistant in the _

/

é\ic., of D.,PoM,, Northem Railway, mcknow on 26th 3

\
Novenber,’ 1982, .The accuracy of these charts was dwillenqed

on behalf of the applicants by affidavit of Bhagwati I‘Pmai
Pandey f£iled on 16:12.82 L

_.,....a~

The magnitude of- controversy between the partﬁ-i will
appear from their reppective charts. o . , )
dccording to pera 22 of the counter effidavit {dated 15 9.1

of opposite party Moo"S, the amounts payable and ?condexpa by
1

Q .
Towg e
¢ ) -
i

.\‘-
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1, BoP, Pandey, . - Bso 5459=11
2, Ren Chandre fhuja  © 7555=87

3.8.P, Sriwasteva . O 4931=05
2o Ko Pondey 0 740430 :
- 50 ReK, Dibey 0 704862
6. Wasi Halder .9 112880
7. Smt. Vidyswatl = © 504=00
8. Jagdish Prasad ‘770 522955

-

£e

.,-_k..,

The =urzif evbmitted by the applicants Ao ot ctgte

-the;'aggrega'te' of the amounts pe;:able to any of themo Only

monthly difference between the amount allegedly payable and
ac‘tuall-y-paid-’ has peen"'éet out: Two Wmt featums are
that the wontly difference so worked out includes sewversl

A | |
periods prior.to 3 ye‘ar&-period preceding the date of

presentation of the mspective writ petitions,! and the amount

ral times more than the“anoun{:“s of cheques tendered by the
opposite parties and refermd i:o aboveo ‘Three of the writ

‘wiicH could be calcudsted from the monthly difference is seves

petitions vere £iled in. 197Q3 the ‘rast of them were filed in

1972 '.[he mnthly differences relate becsc &iffemntly in the

_1958,'1959 so on and so fortho

individual Gharts of the petitioners to the yeers 1951, 1955,

The charts submitted by the opposite parties on 26 011,82

also do not contain the aggregate of the smounts either
initially due 6r ultimately payable in view of the
admissible period as held bythe Court. The charts only

contain setermination of- &bnthly,mte of psy and that boo'j.s



I .

- »whereupon thn nemessory o:::'ler WAs passed whose mlevam:

. ;.11;. .. .
1); described es " subject to verification from eccounts.
A notc anprnA2d at the bottom of nbst ‘gf the charts says .

that the difforence of dearness allowanoe, city allowance,

Y

"House allowance, if any, would be payable s per sules from
time to ‘times &n important pointrset out in@ach chart is
that the monthly rate of pay on fiaéation/xafixation cannot
exceed the maximxm of the g:ade 1n which the pay is fixedo

' Tn the :acva of th:ls msa diapax:lty batween claims and

AL v v A

de niﬁlc anct uﬂolvemcvt o*’ ensive calcu lat ions p the

v..l’\’ kxc

learned ctuusel far hth the partips agreed to the appoint—

.,w,iﬂ ‘Q q_ fale

ment of M/ Shargava aﬂd Cb, C’nertexed kccountents, to ﬁunction
as &cocounts Co'mission ar, 4,n the p*oceeéirgs dated 605.,85

.7 "

e -

extrect 1s ac & . ﬁ)llowss-;;-;*- LT

L i N
.A.:} j'.:..-f_if'-'.a:' Y

‘,,,x\v’paration of these acccnnbs is a ﬁachnical .
'matter whizh should in the. first instance be hetter

I~ hencied by =n approprigte Gmarbered Acoountant. &s

sgrzed by . the learned q,ounsel for the partiesjzn/s
o Ehargava, & Cbo Q}aﬂ::be"re*d ﬁ‘f"ﬁ“‘f’?mts of Lucknow, are
'. \ mpointed as Cbnngaafqner ggl%cqounts by this Court
for the purpose 1nd1cated aboveo ‘I‘hey will P thmugh
the relevant oxrders of this' Cburt, examine the two |
Se"s of accounts submitted by the contending perties

and w*rk‘ out the arrount which may be payable to the

s

T three applicants named abdveo The parties sh ~il make N
available the necessar.y records .and material to the
y 7 sata Chartered &ccountants es roquired by them‘, ‘Ihe

'_'i' . .Charte red Accountants will submit ::eport ho this

."

~.
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Court within two morths. The smunt that may be

ordered to be pajld to the Chartevrai Leouvrionts a8 thelr

)
Fed

. Y Lo
f-2s, £hall be paid by the opposits pertvs veae®
Tie erounts workeé out by the Caartered Ilocountants

are as foliowss-

D:J_'Y:\_g
: -~ r e Rse P 15 354,,00 FIom. 1702 2,56
1. "’@j Haide e B to 4¢t 014
2¢ Bozgweb? Praqnd o - -
28 350,088=00 From 25.3.55
Pexdiy T S pousmf.,'m
'3, R.X, Dubey -9 4,12,669=00 From 11.7,59
o T o 20,4.82
e _--%. Kolika Fracad _ &" '2,61,298=00 From 12.4.59
L= ) | » to 31.12.77
- 5. Sankatha Présad - - : -
Smivastava . = = ® 3,48,297=00 From 18,7 7769
o ORI to 317481 .
6, Ram Chendra fhuja ="  3,89,662=00 FroR . .soss '
. : o t01610.85
. 7. 8.L.' Srivasteva =° 1:’78:‘72_9==00 From 10,258
/ O to 23.8.78
ﬂ\ 8o Smt,’ Vidysiatl  -® 2,%0 53o=oo From 9.256
: » I to 15.103'75
9+ Lakshman Prasad ~ ' Vo
Agnihotri : -%. 80, 192=00 From 31.10:62
' e to 29.5.69
1ooJagdi5h Pras&l 9 . '75 '112"00?!0“1 30.9 057 .
\ ‘ . ‘bo 30o11o77i

. \\

These amounts were wdorked out by the Chartered .
&dcountants after both parties had appeeared before them £
and had placed material of their cholces The applicmtza IS
rely upon the report while the opposite parties haw f;;tlled
obiactions with affidavit,

Sri Lalji Sipha Mwocate for the opposite party



end Sri Folo. Kuare MV,)C‘at'-’ for t‘vz app]iCant have pressed

for their r-v‘perz‘.:ive points o 8 "iiélji"SriVa ﬁ’{a‘-ra.jl_.'lsgd

T S i'x excess of ‘l:he maximum'of the scale

"_of.:'rét'

mtérpmtétion }of thié ic uit's ;}udgmer"c and

over that of various Rules and. letters of the

; Reilwey Boaxd and the decision of the Presiedent oﬁ the .
.basis of which the fixation of. pay was direwted to
be made. The. opposite""par!:ies ‘have made
bonefide efﬁorks ‘to carty ui:‘the mandate of "

-4 anbunto | Raliance is- placed upon a judgmerrt adated
S 249'1108505 tho: Msﬂhya Pt‘adeah High Ibm:t in

\ .

\ - '._-..
- Coa %
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Miscellaneous Petition Noo 45 of 1982, S.X.

Teward and others Versus Unign of India =03

others, copy Annu 1*3 I .o the Opposite ps
objection to the report of the Chart:enad .3‘:Coan~
tanto ‘me:e the judgment of this (burt undez
ﬁmplement:ation came up for oonsideration anu o
1nterpretation was plaoed on various RUIGM o
" whidh aoco:ding to the opposiée paz‘éies is’ Jn, |
correet interpratationo s ” S |
(5) This Court while dealing the ‘matter of contenst . w
‘of Gourt would be reluctant to make an intc;g;e-
tation of the_“matei'ivai’“‘méntioned n (8, ;A—cvause
that would b: the function of a Divisiona "Bench
of th:ls Oourt &s the judgn'ent under impelmenfa. |
‘tion was “rendered by a Division Bench. If é—he anbunt
- .\ " ,fixed by the opposite” pazties is inoorrect, tthe
\ iy rsamedy O§ the applid‘ants is ‘to file another writ\
petition, - £ e i \1
‘ @\e oontention of the leamed counsel for tEme

applicents in Teply pointwise iss- . -

(1) é.‘he:a is no question of mnning of any perdod N
of limitation so 1ong as correct fixation of pay - ..
.is not made., Ethe cla:hu for corxect pay wu;d .
aocuue only when it 1s actuelly fixed which is. |

et to be done, Relisnce is placed on the gase
¢of Maimpona Khetoop Versus State of U.p, (1980

854Cy 37785 S ,
t' ’/’:" '
-"/l !' . | N - ﬂ&ﬁi
, . : ﬂ/;/uf jﬁ“
/" ' . o . L vS9 b\gev

}‘ ss&" T R
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5 ,r:{':.,., "6&5»&3 and further participated in the -

-5 |
(2) The _,m’gment of. thws dpurt does rot say that
‘TEY n*uut not be f’u-r_f‘ Jn ewoess of the l”‘<|"i.f'd"l'l
of the .f:u; 2 oE thr m"q:med pQSto Tn:. pr;;’:‘
in acco :*umr:e wit’: tl‘o ;iz;rigmr_x‘nt'," mist be fi:nd at
_an arcnr\, thiCh way Pe arrived gt by'corv ply’ng
with ﬂuﬁdi_mction cf f}lg“c“ourt, and if roccsdazy

the opposite parties must o:eate posts e coyvee the

(3) It was, thé duty of the oppoqite parties te
indicate to the Chartered iccountants the amunts
already poid by them to _Qt_xe ‘applicants frcm time
to tiwme, |

/(4) The proceedings for contempt of court are for

L enforoement of the (burl:'s judgndnt, and since

the opposite paxfies agreed to the appo:l.pt-mnt

, e“" ‘i‘h id'rartered Jiccountants vide o:r.ders dated

i!“a-
*

e ." deliberation before the Chartered Accountants)
| it is not open to them to say that the amounts
\ payable cannot be detexmined in these prececdings

The oppos ite parties did not” :lmplement the

mandate of thig Cburt within the time fixed, nor

sought extension of time, Insteai they want to

d re—open the whole case which cannot be.done now,
There is deliberate non-compliance of the Court's
oxrder, S ) S S . .. LT




e
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(5) This Court is competent to interpre™ %22
judqment andA the material refemid o trerzza to
_do Jtﬁ* ‘c,e to the applicants whn ‘have al: -,-(,;-
’ suffered over a Very lfmg period of times.
le rned counsel for the rsppoqite poarties emp’n esiszs

that in the face of speoific decision of tris Cour: inter . .

partes that arrears would be xecoverable only for the - :

_period of 3 yeaxs immediately preceding the date of

presantation of the writ petition, there is no question of,

—‘d

accrual of any right, on i’e-fiﬁcation of paya in respect of the
period beyond the sz:id tirne, that there is no ques*ion of .

- —.

cre atj,ng posts and that the ‘me re- sgreement to eppoint the

_ﬂaartemd }ccountants as Accounts Commissioner does not

'oglige the opposite parties to accept the report. It is

4 .
~urged thet there is bonafide dispute over interpretstion of
this Oourt's judgrrent anﬂ the various Rules and letters) v
h‘ence no case of contempt of Court is made out. He has

relied upon the cases of Manoher Lzl Versus- hrnn Shamiexr -

Tepdon, 1960 Allshebad 231 (D.B.) and VKo Kar Versus Chief

_ Justice of Orissa, 1961 S.C. 1367,

Oon a cons-ider;etibh ef 21l the matters it must be held
that there has been a delay on the part of the opoosite
parties in fmplementation of this Court's judgment because

the only explenation given for non-implementastion within 3

.— months is that the 6pposite parties were . exanining vhether

an appeal should be filed before the Supreme Court. Tt was )
ultimately decided by the Railway Board on 24.7.79 that appe-
al necd not be filed end the judgment be implemented .‘ This

P—
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certainly constitutes & breath of this C‘-,x iz mend ete, but
the breach s2ems to be tec“f:..cal rathet trm meals, Tt is
noticezble Hiiz: the eppifgimis "”K"aselves &!d nov work out -
the amoutit "t lmetaly puyelie Lo L‘Y‘"ﬁl r"tl"ough they set out

the mornrtliiv G ‘.Lerenceo' - ‘l"olm i b:m iHe conf'fonrsv

over the interpretastion of thw vctrir‘aq “u‘ee anvi loctoers of

the Ra;lw:_ry Boai s=od Pmsmenw; 53 also t.‘n. upp’ tf‘a:oility of

some of thsm to the’ case of induiduel applicanu.,. ™e

™~ e h-l

R

Division Bench heving éaid that, nxnning allowamn 1= %o be

1..-;.._

'ta}'en into cous_,_dnra»ion for th.-' nirposes of f:bd' g PIas 'iﬁ

stei:(lonary post, on).y indiCa'_cee._ thfm maxzrial on »hEify
fj_xa\tior:/mfixatigqi}ofi__‘ggy‘ﬂé’n;l__ detgmination of s.mviars of
salery nas ta ba doney t'nr: t'c-~;é- 'Hd ﬂot sét' out @n in“erpre-~
tation of all the applieale materi:al. It Cermo'c he said

that the msterial must be im‘:erpreted only in the mmr
urged by the applicants ‘and not in the manner conte“red for
by tihe oprosite parties: the intorpre*'ation i's op°r',' since the
Div:L_.:‘sion Banch ¢iéd not find it recess oy to inte r;_n.*et; 1:‘.19;1‘.:\ _

at tﬁa stam;:. .

But it would be too much to contend that in ordcr' to

"’xr.. 3 t.

'obtain the true interpretation of the material, the -

. -

applicants must file fresh writ petition. The -~ éycle‘{; nay

go on inlefinitely, if that was to be dome. The decisions .

~-~arise out of the provisions of Article 226 of the Constjtu.-’; :

tion, and although the provis fons of the Code of Civil

Procedure may not apply in view of Section 141 CoP.C.,.’ the

powers of this Court to pass any order for any piirpose under
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A_;ticle 226. is ‘unl’mitledo-" PrinCJ.pah.J of fe ir‘ocqs and Justice
which inform the provisims cl tho CoPsCs mey L~ :Yi0phed
excep" in <o fgr as thcy may be contrcij t¢ the pruvisions of
the Con.,tit«.tion . or Rules of Court. Ore of the principles 1g
that a Decree or Order may be emcuted by th e Gourt w".:'.h
passed 1t or by the Court to which it is trcqsfe:uwl tox tha
pm:posev 81ince the judgment sought to be implg,n‘ﬁl"ted was

" passed by a Divi.sion Bench of this Oourt,hotion for its

implementation miust be made to a Division Bench.
Certain legal -angles, as they appear to me;'
may‘be indicated. Under~&11e2'(\.r) (C) of Chepter V of
the Rules of Cour(;, a judge sitting singly msy not . >
decide an aspplicection (other than one foriinterim relieZ)
to wvhich Ghgpter XXIT applieé,- vizo,‘ an application for
a direction or an oxder under &rticle 226 ( other tben/_gf_/an
writ in the nasture of Habeas %tpus) i . In the matter of an
orddr of costs,‘ the ,Ocmrb may transndi: the otde!.‘ to the
District Couct for execution under Rule 11 of Chapter .
JD(II, but there 1s no oones:ponding pnovision for -
transﬁar Of cases for enﬁomement of other relief
awaxded Yy this Court. Hence, a motion for enforcement
of en order, passed in a writ petition under Xrticle
226, may be made to the Court itself in view of the
wide scope of Article 226o

_ fcooxding to Rule 13 of Cnapter V of the

_P.alcs cf Court, an application to thesame effect or

. -with the zame object as a previous application on which

i
bth
.
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a Bench h~i p=ssed any Q:dor;' shgll oydinariiy Dn

heard v Hhn ~=m2 Banchoe Shunlad with £ ls,' Thoe oepsrel

cprincivic iral o Sourl wh ol bl passed a domuv ) WY

exacute thee s'sm;," world veh;»w that 55 farr s euﬁov:e:nant

of a julumsmt oI this C’éu;‘tz," p3sted by a Livision

Bench, is concernad, the motion mest bz modc f the
Division Benchs | . |

of an uncomplied Memaﬂ‘b’-‘ ‘»;.s' s-fa.e'j ,in P{alsbu:jr's

Laws of Englahd; Se~ond Ediigion,: Vo lume 9,.l Faza 1359

(et Page'798) ss followss-

4\"/ UIf a mandams be rot conplied w*th the Court i‘

\

or a judge, besides_ o ins uaad of pmceequs .
against the a.i‘sobédie.nt party for Contemptr_s rar; 7 o
' direct that the aS&: :Dequired to be d’me mav be done
so €ar as practieable by the party by whfwm the
| mandamus has been o\ftrined, or some other pafson
K appointed hy the Court or j\ﬁge,' at the cost ~of the
disobedient party, and,' upon the act being done"‘)\.'
the expinse incarred may he é.ééertained in such
manner as *he Bourt or a judge may dire'*t, and
executienm mey :Lsu«a for the amount so ';scertained
and costs .t )

S |
In the Fourth Edition of Halsbury's Laws of England, Volume 11

" the law is stated in para 1568 (at Page 822) as follows:e

"Disobedﬂ.ence to an order of certiorari,'

mandamus oz prohibitisn is a contempt of court and

St
/ﬁ/;o‘
‘ssﬂ . B'L _

o —— )
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is. punishable by committal. for contempt.
- m éase of disobedience to an order of

' merﬁamus, a court meja also dimct that tie Azt

required to be don_e nx_ay be done,ﬁ: _so_fap ‘asu o L

praCticable,.’ by the -r >ty by wﬁom the' order was

ootained or soms othex.‘ persons appointed by the co ,z:l:,]

and the costs recovemd from t.he disobedient par‘y
It is clear,lthe‘xeﬁore, that the Cburt can dizect en A_cwunts ~
Commiss ioner to perﬁonn the function of fixatiothfixatim L
of the Pay of the petitioner end detennine the arrears
payable to them on the basis of the ‘mandamus granted by this
Gour!:; Further,' the expensevin'cu;::ed fin this 'reg.ard mair also .
be required to be paid -by the. dieobedient perw:' I consider -
this to be a neasonable and fair course “to be adopted
in oases like thiSo EE

- The procedding to punish for contempt of

Court,z')undertthe Contempt of Court &ct or under Article
215 of the Constitution, strictly speaking, is not a 2
proceeddng in execution of judgrnent, decree or ordery
it is only a proceeding to _.impose\ punishnent_ within -
specified limits, in the hope that under sanction of
pulrishment the delf.aquent party would earry out the
mardate. 8o far as the ectual performance of the
mendate ic concermed, " the provisions of the Contemnt
) of Court &ct or Article 215 of the Constitution are
of no assistence, The High Court's powers in this
regard must ultimately be exssciead prdor ATticle

-

[
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226 in a proper forum; 01 in.'e:m'xcise. of theze
pow=d'3, this Oourt may pass such orders as it new
£ neﬂcse'..ry, fa;r, just, and effect:l‘v
the banis of ‘be Court are not tied down by t‘ue
pxoviers of Oode of Civil Procedure.
- The pos ition which errerged from the
' juc‘gmen.t,;'under implementatd oh,: has been set out in
| earlier part of this jﬁdgment;‘ Tt i1s clear enough
that the applicants ware held to be entitled to |
.arrears .of salary ew. only for a period of threc
\/(ye ars prior to the date of pmsentation cf *the writ
petit;lono It is also clear that althoucgh the Court
at rected that the pay was *o be fixed in accordance
with Rules 2917,20iSB, .and 2027, read with Circulars
Vof 1961 and 1963, and the Pmsident's decisions
/'published é.n Gazette dated 16 0.892'6132 the Court 4id not
~\se‘l: out'it% intarpretation of those provisions: .to '
provide th:e guidelines or fixation/re fixation of pay
and com'mt ation of arrearso/me Court d4id mt say that
the pay fimed/refimd of the appliCants could exceed
the max:lmur'n of the scale of pay ﬁor_' the particular
stationary.- post held by tﬁe applicants:' ‘The Court
indicated, inter slia, that fixatidn and refixatinn wes
to be done in accordance with ‘Rules:os Tt would be
i{r'herent thz:at no fixation could be male béyond;thé"
Rules and Peﬂ‘laps there is no Rule that FPixation of pay
- ¢an be made at an amunt in excess of the maximm of

the pay scale of the post held.
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The Chartered Jocountents have clesrly f£re
wrong at least in ﬁ’}es;e two -.x;'espectsy and 1f they
entertéimd sny doubt @gﬂ:_’ﬁme true position in this.
J‘:eg‘ax:d; they Qoqld have been bettez‘*.advised to seek the
‘guidance of this Court ratiﬂér than 1gnore_' the Gi:mcilons
contained in the judgment for which they were appointad
as Commissioner of Accomnis. I would. not like to sczy
anything more on the merits of the amunt payable to
each of the applicant, because, for reasons already
recorded,’ " that has got to be done by a Division Bench -
gf the Court before which- applic-wnts may file applicaxjts' )
inthe Aatuteof axécua.:bnnpatitibqs ..forre;nfo rcement
anmi implénentetﬁom»ofhuthis Gonnt"sﬁqrder:-t{‘&s and when.
such application i.stfmedi “the mherpxetat‘.ion ‘of the

1Ru1es¢ the' lettem andthe Presidentid: 'ai‘dérs,‘ &3 wlso

Alie calcukations mads byithe sbplicants, by the opposite
p\grties, end ‘by the ﬂhm‘beted Rccouﬂtants 2 'would come

-up for: scrutiny. Wiﬁmm ‘the Iimited SCOpe OF pn;deedings —
-for Contempt of Co\xrt- :ln the /ptésentr applicationﬂ no
A-_furb“cr action ‘£s ¢4l1ed- for, ;and ”it -does ¥t tapnear just

to impose :a punishment merely ‘for the ﬂela'y with wh

. the opposite :parties procesded to, work oul ‘the amAn - :"

payable toithe applicentdy 1Tt s rather unfortundte that
despite paseage. of several years,: -is-has, ot yet béern
possible: to-ifix the exstt amounb-tsnd. the bnsequenti. sl

' .pensipn.aIY-benefj,ts a3missible to-the mpplicents. -is-

-t
-
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)
*
¢
-
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I considered the, q;‘lés o'z whet‘"ea s Y s i€ moy

.refex . Ahe m:af:ter to a8 Larger l?ersah 'bu*:. Cyorlo:r el

ot vould not servwe any useful purpose IS EE s e ter az
the prxsent epplicstion is c*"'f'ox:"‘-_d, T 2 Tonlt Tin

only ccnsifer. the cuesti'm of th° ppc' e vartiast

commtting a uonipmpt of Goun c'ﬂ ro nom. ' 'Im. :n-i.','ti?r;

for xyﬂ_g renlisst .‘!_or, of the P'It'mt in the nature of ~x:. wtilon

of this Coav"'s oxwdar is of a diffzmrt class ay! w,ulﬁ
h ave to e raised beforn ::nd 0-ns iiémd by a dl...r-:e.'r”nt
forum in the "ignt of “lfar'e“llcr d:.f‘exent ;mnﬂi’)lns of

laws T mey still 'nopa that if a prxdger petiti-n in the

nature of an appiication. fcr erecution for irr‘p'lemn"a"ion

of the Court's omer is made before a Bench it may Be
possible to rettle- thé entire copt*owrsy at a8 wery
éa.':ly.dete. '

Before I part with this case,-’ the bills of

.. Chartered Accountants mgst be settled, They havwe cleimed

lpe gol_low:lng feesgm v L

il

e

In the cese of Wasi Heider = R, 5,778,424

LRI :B:.’PD Pendey v_:.v;f ..; ‘ !&o‘ 8,752 --".

. » " u R;K:' Dubey : ;‘:’ B | 10:;3:17/;.-
In the case of 8.L.' Srivestava S R 4,468/~

n ;-l o u s_mt..‘ Vicdyawotl - P3e 5)%-‘1:-’—/'1
u.ww "I..._P;_'Ag:-x:l."liott'i: < r;s.'2,100-5/—,-2

a. 8 & mgpd panaey- R 6,53/
, ":- v & o godish Prasad - Rso! 9¢3777/1"
"" i“ ® "R.C. Rjuje - Rse' 9,7 4:1/~

' X N Ki
" " ®  53,p, Srivastava = __R< 8,7086/~c
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.Thése. Clelms are made on the basis of Zs per mant of the
amunt determimed by them:’ & already s"abedj thy amoamts
calculated by the Chartered k:countanw have been chali ;enaed by
the opposite parties to be greatly exaggerated ana excess iva.,
The contention of learned counsel gor the opposite parties is
that the amount really a3missible as pausble would be much
less and consequently the fees claimed are tco high and
\d@ erve to be reducedo The coﬁtention of learned counsel
d _ fo:r opposibe parties in this regard cannot be said to be
wit?uout substence for reasons alt?ady recorded. Having
reigard to the nature of the Work.' I direet the Union of
Irla,’ through oppsite ?partiés wos< 4 & 2, to_pay the
sutms of. Rs. ‘boo/-, 1 *500/-, 2b00/-; vs0/-, 1,000/% ' _
Solo,/-. 1,500/~,2,000/,} 2,000/ snd 1 Soo/.. respectivély in @;e
. \,as\ ee"??\sarvsrt W=l Haider, B.,‘P. Pa’ndey, Reko DubeYo ' =
S.L. Srivastava, Smt. Vidyawat{ s fgnihotrl, X KoPo
pardey, Jagdish Prasal, R.C. TYuje and 8.Ps Srivastava.
_— With the ,above';observation.é;’ this §etitibnis
diSmissed..‘ Parties shall bear.their costs. 'I‘he'.'(in_ion of
Indiaf through the opposite parties mss 1 and 27* Shell Ly
the fees of the Chartered &ccowitants as held ebove within

1 two months from -tod ayo"

- ™. | —‘.n
co s Ce L v . 46:B11086,

AFoR Moy 57-86 o |

Typed 'Byy~ Rajlv Angnd/w= - ' - ' -

Bxanined BYg- RS B NP /@(L‘/‘W’ '
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In Central Administrative Tribunal, E&Fknow

\;

Writ Betitiom No. -

CAT-04-150/88 (L)
R.K., Dube cee Petitioner

Vs
Union of India & Cthers soe Cpp. Parties

As regards the case of R.K. Dube petitiorer No. 1.

1. That he was working as CGuard Yrade B on 10.7.59

in scale 150=5-240 and was drawing R. 170/- as substantive
Paye.

2, That petitioner was promoted to officiate as R.T.A

in grade 250-10-380 from 11.7.59 on k. 255/~ as R.T.A.

3. That rule for Medically Unfit was applied in calcu-
lating the pay on the stationery post by adding k. 85/- i.e.
50 of the grade pay of guard,

4, That his pay on the running post was not correctly
calculated, 75% as element of pay should have been added

in guard grade pay.

Se ¥hat while fixing his pay in the stationery post
50% pay of the running post pay was not added as per rule
and judgenent at page 19.

. eeee2/=
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6 That 50% of the ehhanced emolument of the

stationary post pay was not calculated and added from

2241458,

e That charté;rreara and amount drawn during the

period was submitted at the time of filing writ,

- B Forgula for fixation of salary on the running
vost and then an staticnary post is the same as other

/

petitiorers.

-

Lucknow ( B re )

Dated: 18,9.89 Counsel for the petitioner
C;¢A~N3uhaﬁ~\5§;bﬂizﬁ PR L AEPR PEV o%&***%.cwmdﬁ
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Submitted for kind perusal and necessary action
In the Court of the Hon'ble Central Administrative Tribunal

LUCKNOW

CAT, OA-158/88L Shri R.K, Dube Vs Union of India

As regards the case of Petitioner No.3 (L.P.Agnihotri)

it is pointed out =

That the petitioner was working as Guard Grade!C! &rom
31,1.62, utilized on Stationary post as RTI/RTS, Lucknow, in
Grade Bs. 100-185 (PS ) as there was no mention of the Grade or
Scale in the authorised scale of Pay, The authorised scale of

pay for this post came in the year 1963,

2) That as per rule 73 of pay was treated as Running
Allowance forthe Running staff drawing pay in Prescribed Scale
and thus the petitioner No.3 ought to have been given 75% and

not 40% as is evident from the chart submitted by the Railway.

3) That the petitioner's pay firstly be fixed in the
Running post i.e. Pay plus'one increment plus 75% then to bring
him on stationary post, the pay in the Running post be added with
50% in  lieu of m ileage as per normal rules and judgement i.e,
for one increment ag per judgement dated 12,3,1979 at page

12 para 1 ,75% as per judgement dateé 12,3.1979, at page 11 para

contdo cso 02/"
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2x para 2.

5% for the purpcse of fixation of pay on stationary Post
as per judgement dated 12.3.1979, page 17 para (b) and
Single Judge Judgement dated 7.11.1974 page 6 to (11).

4, That keeping in view the Permanent loss of D,A
& D.P. and benefits thereof, The Hon'ble President of
India was kind enough in according his necessary sanction
on 22.1.58 in order to protect the emoluments of the
Running staff utilized on stationary post, by adding 5%
of the Pay ;o arrived at, -

S. That the petitioner No.3 refused to work as
RTI/RTS 3 on the less pay and emoluments in the Selection
Board but was forced tec work. Further, the petitioner

kept on contin ous efforts in person and in writing vide

his reprezentations dated 5,12.1961, 5,3,1962, 6,7.62,
7.8.62 and so on Annexures 8,9,13,14,15 16,17,18 etc.

alongwith Writ Petition No. 1817 of 1975, henCe was rever-

ted back as Guard Grade 'Ct's

N.B. Due tc continuous efforts by the petit ioner in
person as well as through representations the law of Limi~

tation does not apply in his case,

6. That if the so fixed pay of the Running Staff on
maximum .

the Stationary Fost goes hax above the/Pay of the Grade

on Stationary post, would have been created a post etc. or

not utilized or the difference of pay would have been

R
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protected. There is no justification or Rule to force an
emplovee to work on less pay and emoluments, This tentamounts
to 'BONDED IABCUR ', Kindly peruse Judgement dated 12,3.1979
page 13 {a) (1l1).

7. That the poor petitioner No.3 toiling with the poor
financial conditions, he was put to undergo while on Statioe
nary post great financial loss and was further harrassed,
Whep he retired as Guard Grade ‘'A' Special on 30,11.1981,

was not given him the benefit of 75% of pay as mileage which
ought to have been given as per CAT Principal Bench, New Delhi

Judgement in case No. 646, Registration No. 410/B arriving
out of old C.W.P, No., 915/78 decided on August 6,1985,
(photostat copy attached and Railway Beoard's letter No. E 18
R A M/3/IPI dated 16.3.1949,

8. Fixation of pay of the Petit ioner No.3 should be as

noted below as per rules and judgements :=-

Fixation of Pay in Running Post:

(a) Grade Pay as Guard Grade 'C's.170.,00 ) as per Judgement

BxxiZQxeR g dt/-12.3.1979,
(p) One increment as per Rules &. 5.00 ) page 17 para 1.

(c) Add 75% of pay as portion of -s131,00 -(As per Judgement

Running Allowance forming of 12.3.1979 at
element of Pay page 11 para II
& 1V,

( Pay of Running
s 306,00 % Post Judgement
dt/-12.3.1979
para 11 para 2,

eeedd/-



Fixation in Stationary Post:

(d) Pay of Running Post - Pse
(e) Add: 50% in lieu of

Running allowance - Bse

396/~

153/~

-As per Judgement of

12.3,1979 page 17 para

459/~

{1) and single Judge
Judgement of 7,11.74

(f) Pay on Stationary Post = &se

(g) Add 50% of the Stationary &s.
post enhanced emoluments

from 22.1,1958 as per

President Award/decision

459.00
230,00

Page 6 to (II) Pay of

Running staff on

Stationary Post.

As per Judgement at
page 19 Rule 2,

Rse

689,00

Pay in the Stationary

10. That the petitioner was

maximum of the Grade, whereas he

Post from 22.1.,58.

paid only Rs. 240/- as the

dught to have been paid &s,

689,00 with emoluments would have been regularized by creating

a post corresponding this pay.

11, That the petitioner has already submitted the charts

as regards the Pay, D.A., C.A., H.A, drawn by him while working

as R.T.I/R.T.S.

000004/-
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12, That R.T.I/R.T.S stands are the same as at
several places Railway has written Road Transport Inspector
and Road Transport Inspector and Road Transport Supervisors,

There is no objection from the petitioner's side to this

issue,

13, That the petitioner prays that the arrears be paid
with Bank Interest and cost of the case in view of the facts

stated above,

14, That the charts as directed by the Court on 21.9.89

are enclosed herewith,

Enclosures: Counsel for the Petitioner

NO.?) Shri L.P. Agnihotri
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Eafixetion of pay of Shri L.P,Agnihotri, wuurd/LKO treating tho running allowsn
stetionery post as per decision of the High Court Lucknowe
Sudbject to verification from the accounts.

B e R e g, g g g g g e T T e T e g e T e e T e

LS B ™ e ™. e+ e Chad Rl Aok Bod Sk ) BTN g AT ™ 4™ 4™,

S.M0, Description, ' Stetionary post/ Puy elroaly fixed on Pay as ehoul

Grode dete. N
LSl T PO L P PP I el ol Bl a2t ot e and e e T P PRt Pl S il P D g D L e e R hl )
Hynn ‘

1. Qe ves vorking as Guard RB/Creade B.150-240  B. 240/~ duted {1) & 170/~
grefe *C* on Be 170/- 4n dated 31.1.62, 31e1.62, (£1)740% of 117
ecale B. 130365 ea 3tatl. : (141) B.170/ i
1962, STy iv) 5G% of Py,

v) B.238/ /-t
but Lixed
being ths
gredo Mot

F Ko renained on stetionary posts in grade By, 150-240 wpto 29.5.69 and vas paid Do O Be24C/- pe

ivl: Persoms:
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Before the Central A&dministrative Tribunal, Lucknow,

CWrit Petition No. 1820 of 1975 )
CAT-op/150)BACL

Jagdish Prasad coe Petitioner

Vs

Union of India & Others coe Opp. Parties

As regards the case of Jagdish Prasad petitioner
No. 2 in this case and original writ No., 1820 of 1975,

the following points are for consideration :-

1. That he was a confirmed Grade B Driver upto
29.5.,57 drawing k. 200/~ as basic Pay in grade k. 160-300
(P.Co)

2. That he was promoted to officiate as ALF (fss-
istant Loco Foreman) in stationary post with effect from
3049.57 in grade 260-350/(CPC) on fs. 260/- minimum of the
grade and no Running Allowance pay was added in his pay
while fixing his pay on the stationary post i.e. (ALF) on

reduced pay.

3 That the petitioner was agitating from 7.1.58
to 1975 for correct fixation of pay & scale on stationary
post but no action was taken by the administration. At last

a writ No. 1320 was filed in the High Court.

4, That the petitioner proper pay in running post
Sho.ld have been calculated keeping in view the fundamental
rights and fixed as, 75% of pay in running post should have

been calculated for fixing the pay of running staff on

) cees2/=
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running post due to which officiating pay on the stationary
post was also not calculated and R. 260/= Was paid minimum

of the scale.

Se - That first petitiorer pay should be fixed on
Running post pay and then the second step would be to fix
the pay on stationary post by adding 50% &f the pay of

running post pay with stationary post.

6. That 50% of the enhanced emoluments of the sta-

tionary post as per Presidents decision was not calculated

and add from 22.1.58,

Te That the chart of arrear and the amount dravwn
during the period working on stationary post hgs already been
submit ted long before to DRM/Lucknow but no action has been

taken till date and kept us reduced in rank and emoluments,

8. That Honourable Court may kindly order the Rail-
way Administration first to calculate the pay of the petiti-
oner in the running post according to normal rule, Thereafter
it be fixed on the stationary post by acding 50% amount of the
pay of running post on which fundamental rights existed from
the date of officiating on stationary post and be fixed in

proper grade to maintain the fundamental rights and avoid

stagnation.

e That the Railway Administration has ignored the
Presidents decision by not calculating and adding 50% of the
enhanced stationary post pay from 22,1.68 in the pay of the

petitioner for period of offtg. over 21 days.

10, That the formula for fixation of pay of the
000000-3/"
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petitioner should be as under &=
PAY OF RUNNING STAFF IN RUNNING FPOST
IST STAGE
Grade Pay 200,00
" e
One increment 10,00 (& per judgement 12.3.1979
+ page 17 para(3)
Dearness pay 35,00
245.00 As per CRT Judgement in case
- of Dev Dutt Sharma CPW 915/
753 of pay as portion 184,00 78 copy attached.
of running allowance 429,00 Per A
. Judgement 12.3.79 page 11
fgrmlng element of para 2&4 (substantive pay)
pay (Substantive

increment) Pay of petitiorer in the runn-
ing post as per Jjudgement page
11 para 2,.xxs«
IIND STAGE:

Fixation of pay of the running staff (Petitioner) on the

stationary post w.,e.f. 30.9.57 & ,
offtg., over 21 days. -
Substantive emoluments
Y Pay, running post 429,00 according to normal rules,
as fixed pay

50% of the running post 214,00 As per Jjud:cement page I7(Db)
be added to para %
645,00 Officiating pay on stationary
post from 30.%.57 will conti=-
nue till 21.1.55.

3RD STAGE:
Re-fixation of offtg. pay from 22,1.583.

4 Officiating pay 643,00
Y Add 50% of officiating 322.00 4As per judgement 12.3.79 pase
pay on the stationary post 19 para 2.
be added as per President 965,00 Proper stage in the proper
decision from 22.1.58. scale to be fixed for protect-
ion to former emoluments and
stagnatidn,
Lucknow. ( P,

Dated: 18.9.1989 Counsel for the/ petitioner
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