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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD

Circuit Bench at Lucknos
Review Appln.No.104 of 1988

In
Registration O.A. No.364 of 1987

Smt, Shanti Devi coven Applicant

Versus

Union of India & Othersc..... JAespmdents,

Hon.Aiay Johri, A.l,

By this Review Petitim £filed under Section
22 (3) (£f) of the Administrative Tribunals Act, 1985
the judgement given in O.4a. No.364 of 1987 Snt. Shanti
Devi Vs. Union of India & Others dismissing the
applicatim on the groand of jurisdiction as well as
facts is being sought to be reviewad on the ground
that the husband of the applicant never opted for
the 1950 Pensic Schem2 was naither a fact, nor was
it pleaded by the opposite party and, checefors,
without specific pleadings and without giving an
opportunity to the applicant to produce evidence on
the point;r/éhch a finding has caused grave miscarciage
of justice. Other groundsftaken are that zven if the
husband of the applicant never optad for pension
scheme, it was open to the applicant to opt for the
samz aven after the death of the husband and in terms
of Supreme Carrt judcement in Smt. Poonamal Versus
Union of India AIR 1985 SC 1196 ué;;—no distinction
cald be made after 1977 between the widows of the

Government servants vho did not opt for family pensim



scheme and the widows of those Governmant servants
who opted for such a scheme. It is also one of the
grounds that the Rule debarring the applicant from
exercising her option for pensim is ultra vires
of the Constitutiom of India, Yet another ground
taken is that the applicant is too poor and cannot
afford seeking remedy before the Suprems Ca rt.unless
it is made clear by this Tribunal that the applicant
is free to seek redress in any court of competent
jurisdiction, if so advised. A prayer therzfore has
been made that the judgement may bes reviewed by adding
the following words at the end of para 9 of the
judgement

“ The applicant is, howsver, free to seek

redress in any court of competent jurisdiction
if she still feels that she is entitled to

pension and is so advised. *®

20 In O.A. No.364 of 1387 which was an
apwlication under Sectim 19 of the Administradve
Tribunals Act the main ¢round taken by the applicant
was that since the family pcensim schems had become
non-contributory with effect from 22.3.77 every one
should becoms entitled to pension and even those who
Aid not opt for pension their widows should be paid
pension with effect from 22.%.77. As far as the
jurisdiction was concernad, the learned counszl for
the applicant had agreed that though the widow was

not a Governmant servant according to Sectim 14 and



also Section 3(q) of the Aduninistrat ive Tribunals
Act pension pertains to the service of such mamber,
It is a retirement benefit and should get covered
under Sub clause (v) of clause (q) of Sectim 3
vhich mentions that ® any other matter whatsocvar.®
In this connection it was observed in para 5 that
after the death of the employee if a matter had
already been agitated by him it would be within
the rights of the family to seek for substitution
in place of the deceased. It was also observed
that in Section 3(qg) of the Act the service matters
which can be agitated are only in relation to a
person and related to the condition of his service.
The ex-employee having died in January, 1968 and
his settlement dues having been paid to rightful
heirs, a fresh matter arising out of a judgement
of the Hon’ble Supreme Court could not be raised
by his family members in the Tribunal as it is no
more a matter relating to the conditions of the

sarvice of a serving or retired employee.

3o Thereafter the merits of the case were
also discussed and in para 9 it was concluded that
in the case of the applicant's deceased husband he
never opted even for the 1950 pension scheme lecave
aside the liberalised pensim scheme in which tuo
menths® emoluments had to be contributed. He was
evidently settled under the 0ld Provident Fund
scheme and since he had not opted for the pensim
scheme from the Provident Fund Scheme therc was no
question of a pensicn having been granted to him

or the family pensicn to the widow and that is vhy
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it appears to have been refused. On this ground
the reliance placed on the case was deemad to be
not applied to the applicant as he was not a

pensioner.

4. A review can only be sought if theres is
any error apparent on the face‘of the record or any
R qsi
question of law or fact has beenﬂu;nag&y considered
or if some new informaticn or fact has come to the
knowledge of the applicant which was not in his
knowledge at the time when the casz vwas heard. By
a review, the applicant cannc seek a review of the
judgement as if the application has been made as
an appeal against the same, What the applicant is
now praying is an appeal against the judgement
delivered by m2 in O.A. No.364 of 1987 of 7th December,
1987. It is not a case where there was any patent
error, I am not convinced "that the prayer made
for adding anything more to the judcement already
delivered is sustainable as this amounts to a review
of the judgement as an appeal. Under the circumstances,
I reject this review applicaia, This will, however,
not precluds the applicant from approaching the
concerned Departmant for any such retirazment benefit
that might havc been inircduced in respect of the
:zaployees by the respondents subsequently which may

entitle the families of the decesased Railway employee

of some relief in this respect.

i) %
W
Dated the 23rd March, 1989,
e 4
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. Teforc “re Moan'‘ble Centrel Administrative Tribunal,

Allchabad Banch,
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C. AN I\ c«%— G
Snt. Shanii IDevi, widow of late Tgpeshwari

Chendra Cup.a, resicent of 77, Saudagar

+'ohal , SeGar 3azar, Lucknov.

cos Petitionerxr

Vexrsus

Te vhe Jrion of Incia through Secretary,
vinistiry of Hallways, Contrel Secretarict,

Tou Lelhi,

2, (ener:l Manager, Worthern kailway,

Baroca Fouse , ew lelhi,.

Je ‘pper fukhye Abhiyenta, Loco, Charbagh ,

Tacknove

Case no.%4 of 1987
Tecided on T«12'87

Application for Review of Judgnent
doted 7.12.1687

7he petitioner avplicant most resmectfully

begs o submit =

Ty
=y od”
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TLCTS OF TH& CASE ¢

The applicant is a widow of late Shri
?apeshwar$ Chandra Gupta, who was a hammer-man
in Torthemn Railway and who died on 30+11.1%8.
The applicant wes refused pension and so she

f£iled claim before this Hon'ble Tribunal.

e claim was coniested on the ground that
this Hon'ble Tribunal had no jurisdiction in
the matter since the applicant was notl a
Govermmen’t servente It was also pleaded that

t:s smoplicent was not entitled to family pension.

Jowever, it was not pleaded how and why the

gmlicent was not entitled for pension.

this Hon'®le Court held thet the Tribunal
had no jurisdiction in the matter since tie
applicant wes not a govermment servant. Om
the point of amplicant's clain to pension this

Hon'ble Court held in para g as follows -

® Tp the case of the applicant's deceased
husbend he never optec even for the 1950 Pension
Scheme Leave asice the liberelised pension
Scheme in which two months' emoluments had

to be contributed. He was evidently setiled

under the old Provident Fund Scheme and since

AN
7 he hed not opisd for the pension scheme from the
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?.F. Scheme there was no question of a pension

having been granted to him or the family pension
to the widow and that is why it appears to have
been 18 fusede. Therefore, the decision in the

mlradbef relied on case does not apply to the

applicent. He was not a pensioner. "

GROUNDS OF oS8VIEW 3

This apnlicntion for review is being filed

on the following grounds amongst others :-

1o ‘Tat the husband of the applicant never
opted for the 1650 Pension Scheme was neither
a fact, nor was it pleaded by the opposite-party
and, therefors, without specific pleadings and
and vithout giving an opportunity to the appli-
-cant to produce evidence on the point. Such
a finding has caused grgve miscarriage of

justice. ~

26 That even assuming for the sake of
arguments that the husband never opted for
pension scheme, it was open to the applicant to
opt for the pension scheme even after the death

of her husband as providel in Il.He. serial no.4592,.

3, That n~ccording to the Supreme Court

ruling Smte. Poonamel Versus Union of India -

A.I.Re 1985 S.Ce 119% when no distinction could
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be made after 1977 between the widows of
Govermment servants who did not opt for femily
pension scheme and the widows of those Govern=
-ment Servants who opted for such a Scheme,
thexre was no reason why a distinction be made

between widows of those Government servants who
had not opted for pension at all and the widows
of Govermment servants who opted for the pension
Scheme. 4t least from the date the Scheme

vecgme compulsory all widows are entitled to
be treatec equallye

4. That any rule debarring the applicant

for exercising her option for the pension
Scheme is ultra vires of the Constitation of
InGéia on account of making an invidious dis-
~tinction between persons similarly placed.

5. That the questions noted above were not
argued and have not been taken into consideration
by this Hon'ble Court beczuse this Hon'ble

Court czme to the conelusion that this Court

had no jurisdiction in the matter and so it was
not necessary to go into all such details and

this Hon'ble Court also observed as follows :=
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"  ond thég is why it (Pension) appears
to have been refused."

This Court has thus not given a categeowical
findings refusing the pension. However,

the petition has been dismissed on both the

and
grounds/this decision is final between the

parties except for purposes of Article 1% of

the Constitution of India.

6, That the applicant is too poor and can
not afford seeking his remedy in Supreme Court

unless it is made clear by this Hon'ble Court

that the applicant is free to seek redress in

any court of competent jurisdiction, if so advised,
the applicant shall suffer an irreparable loss as
the matter whether she can approach any ordinary

Court after the judgment of this Hon'ble Couri

will again be a matter of legal battle and the
petitioner being an old lady nay not see the
final result of such litigation.

8e That the petitiﬁner has received the
copy of the judgment by registered post only
on 3.6.1988 and hence this Review petition is
within timS.

IT 1S, thersfore, humbly prayed that the




O
Judgnent be kindly reviewed by adding the
folloving words in the end of the para 9 of

the Judgment ¢

*  The applicant is, however, fres to
seek redress in any court of competent
jurisdiction if she still feels that
she is entitled to ojension and is so
advised" or in any other manner as
considered fit in the circumstances

of this case.
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CENTRAL ADMINISTRATIVE TRIBUIWAL, ALLAHABAD

36 33 33 X R

Rdgistration (0.A.) No.364 of 1987

Smt, Shanti Devi cenee Applicant.
Versus !
Union of India & others ..... Respondents,
i L2232 22 2222

Hon 'ble Ajay Johri, A.M.

In this application received under Section 19
of the Administrative Tribunals Act XIIl of 1985 the

applicant, widow of an ex-employee of the Locomotive

Yiorkshop, Charbagh, Lucknow has come up with a prayer
that the respondents be ordered to pay to her and her
children family pension and other pecuniary benefits for
the past and future with effect from 23.5,1977, the date
' from which the family pension scheme became non-
f'aantributory and that interest at the rate of 18% (per cent
per annum on the arrears and the costs of the application

made also be ordered to b paid,

2, Briefly the facts are that the husband of the
spplicant, who was working in the Locomotive Workshop,
died on 30.1.1968. She applied for femily pension but she
was told that since the husband had not opted for family
pension she was not entitled to receive the same, The
applicant has relied on a judgment by the Hon'ble Supreme

Court in the case of Smt, Poonamsl & others v. Union of

Indis & others gﬁ.I.R. 1685 S$.C. 1196) wherein it has been
v oA Ajaza

held that the Family Pension Scheme, 1964 which became

non-contributory from 22,6,1677, the widows and dependents

Oof deceased Government servants cfter September 22, 1977
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would be entitled to penefits of family pension scheme
without the obligation of making contribution and,
therefore, those widows, whowere denied the benefits

on the ground that the Govemnment servants having not
agreed to moke the contribution, could not be dif ferently
treated because that would be introducing and invidious
classification amongst those, who will be entitled to
similar treatment. Consequent to this decision the

Gove mment-respondents nhad agreed to grant the dependents
of pensioners governed under pre-1964 scheme the same
pbenefits as to the dependents under t he current pension

rules,

3. This application has been opposed by the
respondents on the grounds that the application submitted
by the applicent does not fall within the jurisdiction

of this Tribunal because she wes never in employgent
of the Railway Administration and also because thefﬁzg;me
is highly belated and, therefare, the application is
liable to be dismissed on grounds of laches alone,
According to the respondents the applicant is not
entitled for the claim on the basis of the relied on
judgment. They have also said that one of the sons of

the deceased ex-employee was appointed on compat iona te

ground and is presently working as 8 Senior Clerk at

Lucknowand To fach oo b Wbt by R gpt & add-
erww}n A oasc 35/
4, I have heard Sri P. Bisnol for the applicant

and Sri D.C. Saxena for the respondents. According to
the learned counsel for the applicant since the family
pension scheme had become non-contritutory with effect
from 22.9.1977 every one should tecome entitled to
pension and even those who did not opt for pension their

widows shoud be paid pension it~ eifect from 22,9.1977.

ER—
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1 On the subject of jurisdiction in the matter the l armed
. counsel has agreed that though the widow was not a
i . Government servant according to Section 14 and also
-~ Section 3(q) of the Administrative Tribunals Act pension
pertains to the service of such member. It is a retirement
t benefit and should get covered under sub-clause (v) of
clause (q) of Section 3 which mentions that "any other
matter whatsoever®, On the point of delay in approaching
the Tribunal the leamed counsel has submitted that the
representation of the applicant was rejected only on i
4,2,1986. She had applied after the Hon'ble Supreme !
¥ aep faywend -
Court's judgment (supra) on 4.1,1985 and since ‘pension
§; is & contigqsé%i:é:;:e of action the application cannot
be barred by limitation. According to him pension is a
right of the family members and even if the son of the
_L ex-employee was appointed on congiionate grounds

’ pensiohh could not be denied if it was due, He further
i submitted that since the Governm=nt of India decided to
i extend the benefit to all in terms of the Hon'ble Supreme
i Court's judgment it should also apply to the applicant.

The learned counsel for the respondents, however, opposed

these contentions on the point that laches have not buen
explained properly and no rejoinder affidavit has been
filed against the reply filed by the respondents. According
to him since co;ﬁ;;ionate appointment had been given to one
of the sons this fact should hsve been brought out by the
applicant and she has concealed ity Therefore, she has

not come with clean hands and once the employee has opted

out of the pension scheme and nad derieved the bere fit
<

he isestopped from laying clsaim for & benefit which he
had not opted for, Accordin¢ té him no new law has been

formulsted and it was only interpretstion of law, Nothing

elese was pressed before me,
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S, On the point whether this Tribunal will have
jurisdiction to deal with the application of the widow
who was herself not a Government empIOyee Section 3(q)

of the Act defines‘'dervice matters‘in relation to 3
per::n:imeans all matters relating, to the conditions

of his service in connection with the affairs of the
Union, e,g. remuneration, pension and other retirement
benefits, etc, Though family pension also flows to the
famidy only because it related to a person whose services
were connected with the affairs of the Union and who has
died, the family pension becomes a right for the family

of the deceased employee, After the death of the employee
if a matter had already been agitated by him it would be
within the rights of the family to seek for substitution
in place of the deceased, As richtly defined in Section
3(q) of the Act the service matters which can be agitated
are only in relation to a person and related to the
condition of his service, The ex-employee having died in
January,1968 and his settlement dues having been paid to
rightful heirs,a fresh matter arising out of a judgment
of the Hon'ble Supreme Court cculd, therafore, not be
raised by his family members in the Tribunal as it is

no more a matter relating to the conditions of the
service of a serving Or‘fftired employee, Therefore, on

2
this ground alone ®he cnatznt&on ¥aised ¥y ®w lkwmarned

duunnzl for the appllcant,ame liakle to be rejected,

6. In the case of Smt. Poonamal & others v,

Union of India and others,{A.l1.R. 1985 S.C. 1196) the
Hon'ble Supreme Court had otserved that pension is a

right and not a bounty or cretuitous payment and that the !
payment of pension did not depend upon the discretion of

the Government but is (overncu &, the relevant rules and
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anyone entitled to the pension under the rules could
claim it as a matter of right. The Hon'ble Supreme Court
had further observed that since the family pension scheme
had become non-contributory effective from September 22,
1977 any attempt at denying its benefit to widows of
Government servants who had not taken advantage of the
1964 liberalisation scheme by makinc or agreeing to make
necessary contribution would be denial of equality to
pers:rﬂ similarly situated, The Hon'ble Supreme Court had
further observed that 2f widows and dependents of deceaseqg
Government servants since after Septemter 22, 1977 would
be entitled to benefits of family pension scheme without
the obligation of making contribution thus widows who are
denied the benefits on the grounds thast the Govemment
servants had not agreed to make the ccntribution caxld
not be differently treated, During the hearing of this
case a statement was made on behalf of the Union of India.

By this statement the Gover:ment agreed to extend the

benefit of the family pension schems,1964 to all living

widows, The payment to such widows was to be made from
22,9.1977 or the date of death of the pensioner which
ever is later. It was also said on behalf of the
Government that administrative procedures are being
evolved to facilitate identification of widows or
Gover. ment pensioners and to lay down the guidelines

for the determination of family pensions. The benefits
of family pension will not apply to the widows of
deceased Government servants who would not have been
governed by the scheme even if the scrieme had been given

retrospective effect, ‘

7. . Certain issues wore rzisec by the Common Couse

Society seeking clarification on the scheme and one of the

—— e
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issues was whether the benefits of family pension scheme
will be made available to all pensioners irrespective

of the fact whetter they had or had not contributed two
months' emoluments in terms of the original family
pension.scheme which contribution was subsequently deleted
with effect from 22,9,1977, In clarification the Govern-
ment had agreed to grant to the dependents, i.e. minor
sons, etc, of the pensioners governed under the pre-1964
scheme the same pensionery benefits as are admissible to

the dependents under the current pension rules,

8, The family pension scheme was conceptualized,
in the year 1950 when a Gowernment servant died in
harness or soon after retirement.As a measure of socio-
economic justice family pension scheme was devised to
help the widows tie over the crisis and till the minor
children attain majority, It hes been liberalised from
time to time, The liberalisztion vias, however, subject
to the condition of the Government servant had in his’
life time agreed that he shall make a contribution of

an amount equal to two months' emoluments or k,5,000/-
whichever is less out of the death-cum~retirement gratuity,
Those Government servants who did not accept this condi-

tion were denied the benefit of family pension scheme,

9. In the case of the applicant's deceased
husband he neverzopted even for the 1950 pension scheme
leave aside the liberalised pension scheme in which

two months' emoluments had to be contributed, He was

evidently settled under the old Provident Fund scheme and

Y Seum
since he had not opted for the penslonxfrom the P.F.

Schezf there was no %ucst:Cn ¢? & pension having teen
X o ftwr R 3

granted toAthe widow and that is why it has beer, refused,

Therefore ctﬁn the decisior ir the relied on cese does
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not apply to the applicant, He «wsmeh &

10. On the above considerations on both counts,

i.e, on jurisdiction as well as the fact that the

applicant's deceased husband never opted for the pension

scheme and died with penefits under the provident Fund
Scheme, this application fails. The application is, there:

fore, dismissed with costs on parties, ~

-
~Hember (A).

o
Dated: December [ ,1987.
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IN THE CENTRAL ADLINTSTRATIVE TRILUNAL
ALLAHAAD ~EICH, ALLAHAS
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PR PRYRY
i n e

23-A Thornhill Bcac

» ' A4llchabad - 211 OCL

e v ny Qalel domboe n Ne aqc{%%anohaoa ~ 211 001
Reglstro'tlon No. “3C\y of 19877

%""\\)‘ (;;-—-J\C"'" ‘1’" Q.J_'\(\\'v% k.—‘o '_) "\’k\,e-u.t gi{wj&l\.\ \‘\ & md,
No .CAT/Alle/Jud/ Datecfj : 9 P R

[ 2 ek W A

’ To . <3 e o— ~ . ’ . . .
) Bt Sdemmda Dol Ariden: of- & Ledo T asi -
. RN, - i - w o
N T e v Nee (,‘\,_‘\,33. e D VTR, W RNy P “\{

AV L 2 %‘l ;’%"Q Ve

S -D . - ~%-,M"'W-- oo, O T-—m-’\ Qx“w&i
Ne Q,,/ :f: 3 '
Plecse take notice that the epplicont above named
has prescnted 2n application W‘ﬁ—@m—ww

which has been reulstered in this Tribunal end the Tril unal
has £ixed 2 day of _8.. 108, Fer be i e

. AT A

0o *c\am,g\;f_%vaﬁ%.whc»m SR S R

L A R M S ® o e Sk Sk T W M S A A 2 o

R A e e e et B —— L e

A A A B W I Tl S SR S Ay

.If no, app=earence 1is mace on your banalf, yﬂur
‘pleader or by some one duly suthorisec to Act &nd }Jlﬁac
on your in -the saic applich tion, it wil® be hecrd erd wecided
in your absence.

Biven un ‘er my hand and toe seal of the Tribunzl
Y
193%.

this R o S‘)“‘a P S '\y Qj_ . B
R : ' . M‘\, o p\w

6/£/ For D‘:PUTY REGISTRAR(Julicial)
: ﬂ'LM- ,L&._%\ .
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ADDITIONAL BENCH
RaN st RhﬁJVm'b&f%i

et S
Cy BoNe "o TRy
No,CAT/ ) Dated $ '
St G e vans AT APPLICANT(s)
VERSUS
Q9 | IERREN - s S RESPONDENT(s)
QY §-—--\_' TSl vl R A Ny J\J_'b i B 5 x Te¥ e 1
To TSl i '}} AN /s Lo o naes o 5 2 e
Y Te Ol B N L Ml sy © ¢ R Duresyh,

‘T,—‘ € ey a ST tix s N Dy

R

S 7\“"‘\&‘- L TL N S D 2 .

el
ot

FSN .
L g] C' . ':\.e’. N . ‘l‘l . ‘:B.-:'r.‘:‘\f‘!":,’“’-(‘

fem~ Dol o g\-.«\.__ira_;f_,_%«,w en un NN SR WP
T e - s :T-«-.s;;?.:: .
Pleass take notice that the applicant above
named has presented an application, a~copy _uwhereof is enclosed
herewith which has beeg registered in this Tribunal and the

Tribunal has fixed _ 39 day of X 198

If no, appearence is made on your behalf, your

pleader or by some one duly authorised to Act and plead on

\ |
your in the said applicatjong it will be heard and decided in your
absence,
Given under my hand and the seal of the Tribunal
this "~ _day of 1985 ‘)
i{_zltf(JQ G
‘ Av\dﬂ'/’
- Fex DEPUTY REGISTRAR(Judicial)
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DINEGH CHANDRA SAXENA 20 T, ane S
4VOCATE HIGH COURT ~— /M EHARI KUT!
LUKERGANJ
B COUNSEL FOR‘RAILWAYD (Opp. Milling Company )

ALLAHABAD-211001

Dated 36/@7%
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