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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, LUCANOW . sEINCH
Registration O.A.No. 83 of 1988(L)

Ashfaqg Ali esee Applicant
Vse
Union of India & Others.... : Respondents

Hon'kle Mr.,Justice U.C.Srivastava,V.C.
Hon'tble Mr, A.B. Gorthi, Memper ( A )

(By Hon.Mr, A.B. Gorthi, Member (A )-+ )

In this applicstion by Shri Ashfag Ali, the prayer
is that the order of suspension dated 22.11.85, the order
of dismissal dated 12.12,.,85 and the order of the Appellate
Authority rejqung the applicant'’s appeal be quashed and
that he be given all consequential reliefs including

re-instatement in service.

2. In the year 1984 the applicant was appointed as
Helper at Gorkhopur Catering,N.E.Railway. There was a

Conn phatnts

ceﬁeigsien that the applicant)togetber with 3 other
Railway employees, committed rape oﬁfdumb woman Smt

Ishwari on the night 20/21-11-85., They were arrested

but released on bail. All the 4 parsons were however,
suspended from duty on 22.11.85., Thereafter the Railway
Authorities invoked rule 14(ii) of the Railway Servants
(Disciplinary & Appeal) Rules 1968 (the Rules' for short)
and ordered dismissal of all the 4 involved persons
including the applicant from bhe service. An appeal )
preferred by the applicant on 13.1.86 which was dismifsedk
by the Divisional Commarcial Superintendant,Gorakhpur on
7-4-86, which rejection order, the applicant aotaims not

to have received. On 5.8.87, the Railway Magistrate,

vko).n.' L
Gorakhpurhprzad all the 4 accused persons/aad discharged

them on the ground that no case of rape cauld be made out
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against them on the available evidence. Thereafter, while
4
the 3 otherg co-accused were allowed to rejoin duty, but

the applicant was refused to be re-instated by the

responients.

3. The respondents have contended that mtwithstandint
the fact that the applicant was acqﬁﬂted of the a§2£32$§a£i
by the Railway Magistrate, his dismissal under rule 14 (i1)
was legaliyin order as the applicantriﬁgﬁba leading part

in the crime of rape and ttat it was/in the interest of
service to retain him in service., It was also contended
that the trial by the Railway Magistrate was without
jurisdiction. The respondents have tried to explain that
the other 3 gosaccused in the crime were re-instateil in
service ® on aw objective appﬁisal of the complaint® .
Moreover the applicant was a temporary employ=e and keepin¢

in view the gravity of the eharge it was considered that

he should not be retained in servic=.

4, The alleged crime of rape is said to have taken
place in the canteen prémises, most of the witnesses except
for the victime 6f the crime were Raiwwy employees. It is
not clear from the Counter Affidavit as to what made the
Railway Authorities to conclude that the enquiry into the
cas@ was not reasonablg practicable as laid down under
rule 14(ii). In any case since the individual after a
proper enquiry by the police and a trial by the R ilway
Magistrate has been found not guilty, the case of the
applicant deserves to be re-examined by the Railway
Authorities afresh, Termination order passed under

rule 14(ii) under the circumstances cannot be held to be
legal as it would amdunt to circumventing the provisions

Leedide 3.
of rule 14{i ). The termination order is therefors to be

quashed.
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5. On the question of termination of service without
holding any enquiry on the ground that it is not reasonablg
practicable to hold such enquiry, the law is well settled.
A Civil Servant whose services are terminated by applying
clause(b) to the second proviso of Article 311 of the
Constitution of India or Rule 14(ii) of the Railway Servant

n +
(Discipline & Appeal) rules 1968 aa the right in a depart-

mental appeal to a full and complete enquiry into the charges
levelled against him, subject to a situation &nvisaged in the
second proviso to Article 311(ii) %%::ilsting at the time of
the hearing of the appeal. Even in a case where such a
situation exist4, he has a right to hav: gzhearing of the
acsreal postponed for a reasonable lenéth ot time for the
siguation to become normal. In the instant case it is

amply evident that the Appellate Authority did not apply its

mind to this requiremesnt of law while rejecting the applicantt

appal, f

6. In view of the above,the application is allowed

and tre order terminating the services of the applicant as

also the order of the Appellate Authority rejecting the

appeal of thre applicant are both quashed. The applicant
/\-&1,..\,1(\-1'3..9( e Bt Ol b b )

shall beﬂgntitled to all the consequentiil reliefs and

benefits. However, we would like t® make it @lear that it

is open tg&he competant authority to carry out a proper enquir

under the Rules into the conduct of the applicant, and

thereafter take action as considered appropriate. Parties to
bzar their own costs, :
; 5 C /
MEMBERYA) VICE-CHAIRMAN,
@iDecember,1991,Lucknow.

(sph)
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F‘amculars to be examined Endorsement as to result of Examination

1. Is the appeal competent? (_7 A

2. (a) Is the application in the prescribed form ? _L(—c;:s- Ado

(b) Is the application in paper book form ? ¥ e Lo, b {1{#«'\)
828 " b‘*-
(c) Have six complete sets of the application L. G O S
been filed ?
L N ,:/ »*Lv/t ;\)L:m’*.-.l e z‘ﬂ fe %L«){
3 (a) Is the appeal in time ? (‘f'v’ \*:’A :m‘ ‘; P C&viua’ﬂ} ]

(b) If not, by how many days it is beyond
time ?

(c) Has sufficient case for not making the
application in time, been filed ?

4. Has the document of authorisation,Vakalat- “-fé;-
naria been filed ? )

=%

APVRSTY ,
5. |s the application accompanied by B. D /Postal- \fé‘; ' \ } -'G'C Ne ws, oe Ml& /
- Order for Rs. 50/- AL. 2e. 90 vy

6. Has the certified copy/copies of the order (s) Lo &=

against which the application is made been
filed ?

L/ R

7. (a) Have the copies of the documents/relied .
upon by the applicant and mentioned in /
the application, been filed ?

<5

{b) Have the documents referred to in (a) \_( R ]@
above duly attested by a Gazetted Officer | 7

and numberd accordingly ? \_

N2 5= EQL‘/‘
J //
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10/8/89

O.A., N0.83/88(L) - .

Hon'® Mr. Justice K. Nath, V.C.
Hon®’ Mr, X,J. Reman, Asli.

Shri S, #i. Nasir,

&;/'\
C/ |

leamed cour.sel for the

applicant and §hxi the brief-holder of the
learned counsel on behalf of Cpposite parties

are present,

The Opp. Ps. had been given

adequate time to file counter reply and it was
irdicated on the last date that no further time
would be given. The brief-holder for the coumnsel

of the Opp.Ps. states that the
has sufferred a fracture,

learned counsel

There is an application

fo".%‘jtme to file a counter. The counter be filed
[

within one month to which the applicant may file
rejoinder, if any, within ore week the reafter.

The case be listed for final hearing on 10-8-89,
There will be no further time for £iling the
ocounter; and in case counter is not filed as
indicatcd above, the case will be heard and
disposed of ex-parte on the date fixed.

A,

{sns)

Hon' #r. DeK. Agrawal, Jeii.

Learned counsel for the parties are present, _
List this ccse on_8/9/89 for hearing.‘:i]}@\,&ﬁ’d‘k'&‘
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CENTRAL ADMINISTRATIVE TRIBUNAL
Circuit Bench at Lucknow.

Genchi Bhawan, Lucknow
May 4, 1989

Registration No. C.M.App. No. 71/89(L)
In
O.A. No, 83/881(L)

Ashfaqg Ali ceces Applicant

Vs.

Union of India and ors ... Cpp. Parties.

Hon' Mr. Justice K, Nath, V.C.

Hon' Mr. D.S. Misra, A.M.

( By Mr. Justice K., Kath, V.C.)

;e have heard the learned counsel for the
parti«s. The guestions is whether this application
under section 19 of the icéministrative Tribunals Act,
No. XIII of 1985, on 28-8-1988 is within g?e limitation
or is barred by section 21 of the Act. The relief
sought is to reinstate the applicant in service,
after guashing the order dated 12-12-85 of the
applicant's dismissal and the order dated 7-4-86
confiming the dismissal. -

2, Computed fram 7-4.86, the ap.lication might

have been barred by time, but the cause of action

for the relief sought, is not merely dismissal and
confirmation order, but, also the orcer of his

discharge (Anrexure No.5) passed on 5-8-87 by the
concerned Magistrate in the criminal case, on the

basis of which the applicant was ¢ismicssed., The order

of discharge was followed by the asv.licant's representeotion

for reinstatement dated 10-9-87 (annexure No. 12),

Q cea2/-
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which has not been disposed off despite a

remincGer dated 18-3-88 (Anrexure No. 13).

3. The dismissal order (annexure No. 4)
records that in the night of 2C/21 iovember,85
the applicant alongwith others had been arrested
at the Railway Station, Goraskhgur for offences
punishable under sections 497 and 498 I.F .C.

and 120 of Railways Act. Exercising pé%fﬂunder
Rule 14 (ii) of the Railway Servantse Discipline

and Appeal Rules, 1968, Opp.Ps. 1.o. 3 strezight-

—away passed an order of dismissal of the applicant.

then the case figured before the Judicial kagistrate,
Railway, of Gorakhpur on the charge sheet sukmitted

by the Police, the learred lagistrete found that no
prima=facie case&@s establicshed against the agplicant.
It is not necessary to set out the details of the
orders. It is enough to mention that the Magistrate
held the applicant to be entitled to be acquitted

and consequently passed the order of accuittal, that
order is still in force. ¢ ince the order of dismissal
(Annexure-4) was passed and laﬁ%er confimed by order
dated 7-4-86 (Annexure No. 8) for reason of alleged
cammission of offences under section 497 and 498 1.P.C.
and 120 Railways Act, _?he acquittal order dated
5.8.87 (Annexure No. 5) gave & cause of action to

the applicant to make a representation for setting
aside the dismissal order and for reinstating him in
service. In view of the fact that, he not only

made representation (Annexure No. 12) on 10-9-87,
followed by a reminder (.nnexure No. 13) dated 18.3.88,

the same have remained undisposed off, &« Canar cnbivanes ,
o

% | el3/-
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4, In these circumstances the applicant

. N\]ﬁ:
was entitled to file this application in #wand half
. &~ )
years from the date of making his representation

dated 10-9-87, under section 21 (1) () of the Act.

The application is, therefore, well within limitation.

[
5. Further, objection regarding the fomm
Al -l &
of the application is not fat%%ﬁ the .reliminary
L= M\vc&Ld&rﬂo ,
3 objection on behalf of opp. ps, are rejected.

-

MEMBER (A) VICE CHAIRMAN

(sns)

Lucknow
May 4, 1989,

Y
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Before the Central Administrative Tribunal, Lko Bench .

Lucknoguw,

— Case No, 83788 (L)
S /

= s = ) s haufiomeed
LT e 4

- Asnvag A1l -— Applicant

ey vs,

. (Af’» c W ’J‘?’,\l}‘mans of India and others, Opp. Parties,
Tyl s ?xﬂ..,;e«r:ui #oplication for filing documents in compliance
P of order dated 20, 4, 89,
The mpplicant nawed shove begs to submit
4€ hereundss g-
N

fe That on 20,4.89, the spplicant vas dicected to
- file the copies of remindors as mentioned in _

pares 18 and 19 of the petition slong with its'
nroof that the Said reminders be given to the
opp. parties,

Z. That, the applicant sent the reminders to opposite

narties through registered post,

.. Ihat, the applicant sent reminders to the U.C, %
N, & Railvays on 21,2,86 &nd 23,4,87 far early
tispoaal of his appeal by registered post.

o The copy of First remnder dt. 21,2.86 is

filed herevitn ss Annexure Ng, 9 end second reminder

18 Anpexure No, 10 reSpecltively.. a2/




v

9

Receipl, far sending the seme by registered

2e

post are being filed in &nexure no, 11 st seria}

numbers 3 and 4 respectively,

That, the spplicant an 10,9,37 sent reminder to
senior 0ivl, Commerciasl Riperintendgent, Chief
Commercisl %updi, True copy of said reminder i9
heing filed herevith as @nnexure 12, the receipt

for iLs posting is st sl, no. 2 of Annexure--11,

5 That on 18.3,08, tne spplicant sgain sent creminder
to the persons mentioned in para 19 of petition,
True copy af the representation is being filed
.l‘aerewith as &nnexure-13 and the same vere sent by

registered post, Receipt for registered post is

filed herevith as Annexure no, 14,

Wherefore, it is humbly preyed that these

docupents be taken on recard snd may be read ss tne

Anrexures 9 to 14 with the writ petition,

Lucknow dasted o
4/5/89 (SM, Neasirc)
Advocate, -

Counsel for the #gplicants
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