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Particulars to be examined

1. Is the appeal com petent?

2. (a) Is the application in the prescribed form ? 

(b ) Is the application in paper book form ?

(c) Have six complete sett of.the application' 
been filed ?

‘ 3. (a) Is the appeal m time ? ■ /
/

(b) If not, by how many days it is beyond 
time ?

fS) Has sufficient case for not making, the 
application in time, been filed  ?

Endorsement as to result of Examination

7 ^

v \ : ; /

ACjt>

/y\PY)c^

\  t
4 /  Has the document of authorisation/Vakalat^ 

nama been filed ?

? 5. Is the application accompanied by B. D /Postal- 
Order for Rs. 5 0 /-

6. Has the certified copy/copies of the order (s) 
against which the application is made been 
filed ? ^

7. (a) Have the copies of the documents/relied 
upon by the applicant and mentioned in 
the application, been filed ?

7 -

a / o  ^  ^  ■<£-«> • M U S S '

‘y ?

(b ) Hava the documents referred to in (a) 
above duly attested by a Gazetted Officer 
and numbefd accordingly ?

/ y O
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Central Administrative Tribunal, Allahabad 

gixi: Circuit Bench-Lucknow.

C.M(Restorati cn) Application No, 20 of 1988 (L)

R.'^.Yadav .o . .  Applicant

V g  =

U n io n  o f  I n d i a  . , . „  R e s p o n d a n ts .

Hon„ D , 3 . H i s r a ,  AM 
Hon. G.S.Sharma/JM

( By Hon. D.S.Misra,'AM)

This is an application for restoration c£ O.A.No, 

76 of 1988 (L ), which was dismissed in default of the 

applicant by order dated 25 ,10,1988 , This application -' 

was filed on 24.1,1.1988 and is , thusV Well within time. 

The cause shown is sufficient *and the case be restored

i

to its original number.
r--:

a

MEMBER (J)

Dated? 24.1.1989 
kkb

MEMBER (A).

----- -

, D . ^

P i .

. ( l ! ^  t t * -  ri-iJuu^t- A

to a i l s n .^  I  M

I I

L a .^ s W « ^ W i + H  -+” + ''“1

' C
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jx s u \ A ^  0 t i^ '  

%  ^ X i  c€iS!^ C
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CEt'ITR̂ L̂ ADmiSTRaT'IVE VERIByNAL, LUCKNOW BENCH ^

O .A .N o .76 of 1988.

R ,S ,Yadav ........ ............... ..................... ....  ̂®%>plicant.

Versus

Union of India & others .......................... ..Respondents

Hon'ble Mr .Justice U.G,Srivastava,V.C»

Hon'ble Mr^K.Obawa^A.M.

( By Hon'ble MroJustice U .CeSrivastava,V.C®) 

The applicant claiming hims elf to be the 

Secretary of U»P«Circle Branch of A il India Telegraph 

Engineering Employees Union Class I I I  has fijed  

this application praying that the illegal revision of 

seniority-gradation of clerks of Sitapur Telegraph 

Engineering Division vide letter dated 5 .2 .83  of the 

Divisbnal Engineer Telegraphs, Sitapur be held to be

void and be quashed and the seniority-gradation dated

1 1 «2.80 operational for promotions ordered by the said

authority's letter dated 23*9,86 be determined to be

void and be quashed and the pay and allowances’ 

acquitt^ces based on his quashable letter dated 

23 .9 .87  be recovered for the Government exchequer 

and &idirectibnomay..§lso be issued to the responx3:elDts 

that Rule No.254^ Note 2 , Post and Telegraph Manual 

Volume IV ranains in fo'rce and governs senieority 

gradation of clerks under the respondents.

2 . The respondents have denied that the junior

persons are illegally enjoying promotions consequent

upon wrong fixation of seniority of TelecomrOffice

Assistants in Sitapur Telegraph Engineering Divisin,

The seniority of Telecom Office Assistants of Sitapur

Telegraph EngineerirgDivisbn has been fixed strictly
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as per the existing provisions in rules vSiich

prescribe that the officials who pass the confirmatioi-

examination Vv’ithin three years in six chances will

retain their due seniority whereas the otherjqualify-

ing after availing more chances in 4th or subsequent 

^  years shall lose their seniority and rank junior to

those recruited/promoted in that year. Thus, the

>'
seniority of TOAs so fixed is in no way contrary to

any rule or provisions. The revisedirulBS ofothe 

seniority have been issued by the Director General,

P & T, New Delhi as a result of T Departmental 

Council meeting and as sudi they have the statutory 

■force and will prevail over the existing rules- 

The Director General, P £f T, New Delhi had issued

revised rules for determination of seniority of

'Y  TOAs in the department on 21.6.73/. 30 .8 .80 and

23.2 ,81 which stipulate that due soiiority of the

persons x-̂ho pass the confirmation examination within 

three years in six chances will remain intact 

J  ■'wherSa's the dther-s .qualdfying ^hereafter shall lose

tteir seniority . As a result of implementation of 

the'revised rules of seniority in the departmentV

the seniority-gradation of TOAs of Sitapur Telegraph 

Engineering Bivision was carried out and refixation 

Vfas done.

3. On behalf of the applicant, it was contended

that Rule 254, Note 2 of P & T j'̂ tanual Volume IV

whidti provides a particular mode of determination

•I , » fer



of seniority will pr.evail but in view o^tthe 
so made^

amGndment/referred to above,after the result of

the consultation which has got statutory force

obviously stand stperseded. In vievj o€ the said

rule# the position as determined subsequently will' 

prevail and as the implementation of the same has 

been made, the applicant cannot get seniority 

or promotion which he could have clairiBd in case 

no rule survive^.Accordingly, we do not find any 

force in the application and^tls dismissed. No 

order as to costs.

- 3 -

VICE CI-IAIRM\N,

DATED; JULY 13,1992 

(ug)
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h  Application u/s 19 of the A3mn.Trlb,Act 1985

- S S r v s t a s i s .

flo.E-72/87 datod 5 .2 .1383-belnp thg Irrflral-
nii? grrd^tion nf'clerkg by
Oi.risionfil Engiocjer TelGgrs^hs
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 ̂ OfflGQ

Date of 

i Q g is t r a t i o n

.19 of
Xct 1985

• • •

gignaturQ of Hegistirsr

Beti^Qen

tbe U .P .C i r c l Q  B m c b  of

3 ■ESn-nl rsVRAR Tltlin?! Gl&SS II-

and
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Hesporidents
S -f

DSffAILS OP APPLICATIoKs

1. Particulars of apiiia'^t ‘ •

i . Of the H . S . 3 e o r a t

^^Sistared ofi

ii* Pathar's name 

1 1 1  OeslgnatloB* and offlae

.. iv

’ * ^ f X l l o 8 °s  score
fnt Islegraph e^ ! „  
1 ? J  U n i o n ,  c ia s i
l l k n w  '

• • • n a s j i  p a g e
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i*- Name and/or designation 
of the re’s 150ndents

ii. Office address of 
the respondents

iii  Mdress for service 
of all notices

1. Union of India
2. Genera Manager Tele- 

caimuni cat ions ,Luckno¥
3« Divisional Engineer 

Tel er>hr a^hs, gitapur

1. Through the Secretly 
Ministry of T^ecommunics 
tions, Department of 
Telecommunications, Go­
vernment of India,
Sanchar Bhawan, Nevj- Delhi- 

2* General Manager Tele­
communications , Hazratga- 
nj, Lucknow 

3* Divisional Engineer Tele­
graphs, sitapur

As in G d .  2. ii  above

3. Particulars of the orders against 
\^hich application is made i

The application is against the follov/ing orders:

i. Orders no. 1* B-72/87 and continuations
2. Staff/M-ll/25/S4/JClV5
3. S-60/Ch 1/92

ii.2x Date 1. 5.2,1983
2. 25.6.1985
3. 23.9 .86

jfc

iii.gx Passed by 1. Divisional Engineer Telegraphs,
Sitapur

2. General Manager Teleconimunic atlon? 
Lucknow

3. Divisional Engineer Telegraphs 
Sitapur

iv* Subject in briefs Bevised {^adation List of Telecom
Office issistants of Bffis esta­
blishment of Sitapur Telegeaph 
Engineering Division

2. an order negativing statutory 
rule that clerks failing to pass 
confirmation examination in  first
4 chances lose seniority until 

the date of passing

3*the order authorising higher 
pay and allownces and other bene­
fits to erroneous promotees

...n e x t  page
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4.. Jurisdiction of tlie Tribunal' __^

The applicant apiircaches the Trifeunsl under 

art i d  a 226 of the Constitution.

5. Limitation * .

The applicant declares that the application 

is within limitation under ^ t ic ls  226 of the CoQsti- 

tution in as much as it is a case concerning subsisting 

statutory provision defaulted by respondents needing 

Judicial certitede and command for giving effect as 

due.

6. Facts ^df the Case

The facts of the case are given as'belows 

i. , The ap^icant is the U.P.Branch of a federal 

type trade union named H I  India Telegraph Engineering 

Employees Union » Glass III  enrolling its members 

froia amongst the Telegraph Engineering Branch employees 

who work' indoors, of tlB Department of Telecoiamunications 

of Union^of India, and both the said Union and the 

.applicant are recognised by concerned authorities of 

the Department of Telecommunications.

'vi . ' . 2. That in consequence of recognition the applicant

is a member of the U.P. Telecommunication Circle 

■Joint Consultative Machinery styled as Regionsl Council 

the which effects agreements on matters of staff 

entitlements and needs of efficiency, be'Ween its 

.'staff Side’and the'official side'.

3. That in  consequence of illegal revision of seniority 

and gradation of clerks of the Sitapur Telegraph Engi-

^  ...n e xt  page

I
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■ nearin'g Division on 5.2*1983, actual sen io T ^ei’ks 

of the office of the Divisional snginaar Telegraphs 

Sitapur, aM  those posted in offices subordinate to 

it have been subjected to deprivation of promotion 

and tile juniors have continued to enjoy illegal 

promotions and other attendant financial gains.

I'he representations of senior-aggrieved clerks 

by themselves and through the applicant were in­

effective* Finally,^ as emanating from item 13 

of the 31st Regional Council of tte U.P.Teleco­

mmunications Circle the*" corrective order was 

passed by the respondent bo. ^  as undsrs

«GMT UP Circle letter n o .Staff/M-il/25/84/JGM/5 
dated 11.6.86

‘Slith regard to passing of confirmation 
examiriation by TÔ Ss following three categories 
are established in rules s

£<
(a) Those who pass confirmation exsaination 
in-first 4 chances which will fall in  first 
2 years of service of a 1‘0A;

“ (b) Those^who pass in fiftli and siijth chances 
occuring in third year of service of a TOA.

‘^Cc) Those who pass in 7th, 8th or still-later 
‘chances*

“It is clarified that seniority of category 
Ca) will remain intact. In case of <b), the 
seniority of an official who passes examination 
in 5th oa? 6 ^  chances will count from the date 
of his passing the examination. The category 
Cc5_xirill suffer two adverse cofisequences* Firstly 
their increment will remain stopped until passing 
of confirmation examination; secondly their 
seniority will be regulated in the same manner 
as tfoat of the category Cb).

"Since the foregoing is the codified position 
in rules wherever seniority is decided these rules 
nave to be observed* Any variance from these 
rules has to be set right*'»

4* That in statutory support of the last para of 

the order reproduced in preceding para It  is cited that 

e Note 2 below .Buie 254<i) of the Post and Telegraph 

[ginual Volume IV provides that »the seniority of an 
y  ^
' i ^ c i ^  x-jho passes exanination in 5th or 6th 

cpance will count ft-om the date of his passing the
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exsmiaatioa.»

5. That the applicant states that reversals 

of seniority as said in paragraph 3 above, aiad 

wrongful promotions hasea thereupon were all along 

tl36 motivated actions of concerned authorities, on 

behest of the vested interests. These vested interests 

again became active after issue of the order dated

11.6. *85 as reproduced in para 3 above, llieir 

efforts were crowned with success with the issuance 

of cancellation of order dated 11 .6 .85 , verbatim 

of cancellation order being as under:

• « «  UP Circle no. Staff/M-1 1 -25/ 84/ JGM/5
USUQu ^D# O* op

‘’Sub 2 Passing of confirmation examination by 
^ 0  A

\ letter issued vide this office letter 
of even no. dated 11.6.85 on the abovenoted subjecti 
may kindly be treated as cancelled

»-̂ he receipt of this letter may be acknow- 

iio r S y  M ® orders will fcaiow

6. That although under the constitution of the 

Joint Consultative Machinery agre^aent once executed

like one embodied in the letter datedll.6.85 abovsaid
\

can not be opted out by either party for a period o f . 

one year, and indeed the respondents are not empox^ered 

to so opt out in any case du^ to statutory position 

cited in para 4 above, yet not only thay arbitrarily 

cancelled the order dated 11 .6 .85 , tbey have also 

not kept their promise of issuing revised orders on, 

the controversy.

7. ihat it is stated that the controversy revolves 

^ound the issue of letter dated 5 .2 ,83  of the res-

indent no.3 in which an official passing conflmation 

5th chances, and earlier standing for- 

j ^ ^ t e d  of seniority for the service in period between

-51 •
> ^s .ilu re  in  4th and success in 5th chance of his at

on .  • . n e x t page
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the same ii3 5tk chance^ tantil the said revision.

was rsstoTsd to his seniority which was forfeited^ 

co^icerning the period after his failure in 4th chance 

of talcing coi'tfirmation examination and untii passing

IM s

gave certain officials illegal elevation in  seniority- 

gradation over their seniors. 'Iheretey the former 

were promoted, too, and gained financially, llae 

conti'oversy is directly referralDle to statute, Post 

and T6legraT)h Manual Volume,IV, Buie 254, lote 2.

The Managed peiaSency of the css^troversy on part of the 

respondents is really designed to deprive premotion to 

entitled officials. The correct seniority-gradation 

of the clerks of the Sitapur Telegraph Engineering 

Division vide memo no. S 72/5 dated 11.2.80 of the 

respondent no. 3 is annexei to this applsication as 

Annexure no. 1. Also the UlsgaLly revised seniority 

gradation issued fey the same authority vide his memo 

no* S-72/87 dated 5 .2 .83  is annexed herewith as innaxure 

no* 2.

8# That the enormous financial loss to the actually 

senior and promotion-entitled officials,is evident 

from the letter no. B-60/Gh 1/92 dated 23 .9 .86  of the 

respondent no. 3, annexed to this aT)pliGation as tone- 

xure no. 3.

9, That the Jinnexure no. 3 being entitlement of h i^ e r , 

promotive pay rate and o'Cher entitlements to the un­

entitled officials, not only the same has been encashed 

at the actual acquittances,as shpwn in #inexure no. 4 to 

this application, feut is also feeing encashed continuously 

ever si nee April 83, with the flow of time.'

’i'hat vide the B3ion Finance Ministry Office Memorandum 

F.l(3)-Est IIX/59 dated 14.3.63 rule has feeen issued 

sr?ect of unentitled or ’erroneous* t^romotions that 

,th^e "...fee caiicelled as soon as it is ferought to th§

>' -C'notice of the ar.ioointing authority that sudi TDromotion

‘ .. ‘
^  -i --has rastatsd from
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a factual error anfl the Government servant concernod

to the position wUch be wouia have held hut 

for incnrrset order of promctioB or anTOintmeBt . . .  

service rendered in that post to whic* he was w r o n # r  

prom oted/appointed as a r e s « U  of error should not he 

reckoned for Increments or any otier purpose xn tha 

grads/post to which he would not normally b® entitled 

tat for the erroneous promotiorVa.Pointeent . . .

President is ^ s o  rieased to direct that the eases  ̂

of erroneous promotion/anpointsent . . .  he viewed w" 

serious concern and s u it a b le  disoiriinary action should 

be taken against the officers and staff responsble . . . "  

im. That the members of ‘the arjiilicant, the aggrie’̂ Qd 

officials, throu^ reDresentations on their own, and 

later through tha apTaicant, despite dilsigence, have 

not succeeded in availing remedy from the sialafide 

vested interest narrated above obliging the antxLicant 

to Tjrefer this apnLication.

In view of the facts mentioned in T^ara 6*1 to 6.11 

above the aptO-icant prays for the following reliefs :

2he illegal revision of wkk seniority-gradation 

of clerks of the sita^.ur I'degrarsh SngiBeering 

through letter dated 5.2.1983

lelegraphs sitapnr be held to be void and hence quashed; 

to leave tte same authority's seniority-gradation dated 

11.2.1980 operational fbr promotions ordered by the

authority d.1 this while; and oonsequently that

authority's letter dated 23. 9.

Division 

of the Divisional Engiiieerl

and fee
<3“ ashed; anj

30

« i a l l

i.0.

'CQ
Min

So th0 <3lz‘

tty

•Tf ifot

'ecti

'  datea
e n t

09s

013s
<3atQ(̂

^osi

^4.3.

5® sd ,

i9S3.

®n»I atj.
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of darks under the respond%ais 

Grniinds fnr tte relief and legal t^rDvlsinns relied:

i) Because the cbanges effected in the seniority-gradation 

fey ttie rest)ondent no.3 on 5.2.1983 are in disregard and 

violation of Rule 254, Iote2.;of the P&T lam al, Volume IV 

having the force of la^ , for which the said respondent

is not eoHipetent^

ii) Because the violation of Buie 254 ibid by the 

respondents is md.a fide? intended to helt} ona set of 

clerks at the expense of anbtlier set larfully entitlad

to seniority and promotion denied by the said violation..

ii i )  Because as an evidence of the mala/ fide , the

respoindents are accountable for their act of associating 

payment of diem allownce on outstation rjromotion to 

beneficiary of violation, without aî y authority what­

soever in regulations.,

iv) Because the resr^ondent no*2 in having failed to 

determine a question on agenda of the Joint Consultative 

Machinery (U.P.TelecoSi Circle Regional Council) 

instantly; and cancelling belated decision when issued*, 

and the respo^adent no. 1 in failing to answer in 

reference to feigned doubt about enforcibility of Rule 

254 ibid sent to him fro® the said Regional Council, 

have acted in derogation of constitution of the Joint 

Consuliiative machinery which is the official body to 

advise the resr,ondent uo»l on staff relations, aî d that 

these latches are not clean,

v) Because the a'o'riLicant is entitled for obte4.nment of

iiA
a state in services which accordjtro vis ions of laws; and

it is in public weal that multiplicity of legal m’oceedings

nrder riraved fnr i The erroneous promotions based

^?n^r§>vised seniority-gradation dated 5.2.1983 be ordered

A -s
iiBinediately discontinu$4



X

(9)

9. Details of Remedies Exfaansted

1 0 .

11

■f

The apilicaEit declares that he has availed of 

all possil)ls remedies under r.rescriferied machinery 

of stslf relations in Depsrtment of Teleconimunicstions> 

Government of India. ■ .

i) The affected menit)er(s) of the applicant duly feat 

unsuccess filly represented their grievance to all 

the authorities t}rescrifeed in-rules for liiem before 

invoking the responsi'bility of '̂ 3̂ 9 an-nlicaht to take 

up the grievance as a service case in general.

ii) Thd ar^plicant both conMiJilaicated v/ith his counter-

T̂ art authority, nanely the General Manager Teleccffl
i •

U.P.Circle Lucknow in capacity of union recognised 

for the level, orally and in writing; and later in 

capacity of a constituent of the Regional Council,

U.P.f^ecoffl Circle.

iii) The applicant also caused its Central Headquarter 

recognised for comuni eating with the Director Generd. 

of B«partiient of TelecoiaiunicatioBs, timr Delhi to take 

up and pursue the grievance of its msmfesrs, at which 

I^XybI ,  too, the efforts till so long have gon© futile.]

iv) She aT)tlicant hasj eversince, been reminding 

in Regionpl Council for the settilQsient of grievance. 

Master not Pending with Any Other coD.rt etc.

The applicant declares that the matter in this

ar;.|licstion is not pending before any court of law,

or any other authority, or any other Bench of tlie 

Tribunal.

^Particulars of Bank Draft respecting Ar>Tlicatif>n Fee

i. N ^e  of Batik Po^^J cJ..
li^D^and Draft

s of Index : An index of documents to be relied 

Upon is furnished.



>■

m  VlRlFICiJlON-

10 o

I ,  R.S.lad&va, CircLe Secrqt^y of U.P*Circle

braficli of the India Telegraph Enginee'ring Mp-

loyees Union, Glass I I I ,  office at 2 /3 , Post and

Telegraph Colony, Mai viy an agar, Mshbagh, Lucknow

do herefey verify that contents of paragr3,phs 1 to

12 afeove are true to siy personal knowledge and baliaf

\ and that I have not suppressed any material facts.

Place : Lucknow

C T ~ D  (R ;3.Yadava)
for. AT)iiic8nt
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ĉ»

,ô
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In tlB Industzpisl Tribunal, A3ditional Bench, 
^lahabad

A-

ALl Indie T^egrapii Snginaering ^ployees
Union Class I I I ,  U.P.Circle Branch . . .  At>rlicant

and

Utoion of India and others • • • H0ST)ondents

Annexure no*.a.
Department of TeleecJamunications 

Ho.S 60/Gh 1/92 dated 23.9.86 Office of the 
D . B . T .  s i t a p u r

> Granted annual increment to Sri surya Mani, 

T .O .A *, office of the s.D.O.Tolegraphs, S Ls|^himpur 

and pay raised as given beloivs

(

Date of V I  Pay in substantive Pay in officiating 
cadre cadre of L. S«G« (Cl

1 .2 .84

1.2.85

1.2.86

Bs 316 p .m ., not 
to be drawn

Ss 324 p.m. , not 
to be drasarn

is 425 T5.m. , ¥. e.f. 
13.4.83

Es 440 p ,m ., w. e.f 
1 ,4 .8i

Ks 332 p .m ., n'ot to ^  455 p.m. , w .e .f . 
),a drawn ‘ 1 .4 .8 5 , reverted

from the plst of
L#S«G«Cc} ¥ .e .f .
4 .4 .8 6

Copy to s

1. Pay
2. D* 0* H*

(K.K. Rastogi) 
D.E. T. Sitapur
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In the Geatral Administrative'^Tribunal, 
Additional Bench, ALleJiabgd

% 0

X \

X .,

(

All'India Telegraph 'Engineering Employees 
Union Glass I I I ,  U.P.Circle branch Lucknow

and

Union of India and others

• •• applicant

• • •  Respondents

Annexure no*k
T. A»paid to Sri Suryaraani on account of 
promotion and deputation to a post of 
L.S . G. (C) on officiating basis

April 83 
May 83 
June 83 
July 83 
August 83 
September 83 
lovember 83 
January 8 4  
February 8 4  
Mgpch 84 
April 84 
May 84 
June Si 
July 84 
^ g u s t  S i  
Sept. Si 
October 84 
January 85 
February 85 
March 85 
April 85 
May 85 
June 85 
July 85 
August 85 
October 85 
Movember 85 
December 85 
January 86 
February 86 
March 86 
April 86 
May 86 
June 86

1 ^ 4 1 7 . 8 5
696.90
224.70 
424.05 
325.50
370.70 
403.75
358.00
198.30
199.70 
526. 05
709.80
644.70
398.90 
620.10 
518.45
268.80
244.60
370.60
349.30 
413. 80 
405.10
262.00
322.70 
437.40
161.70 
248.15 
538.35
248.90 
261. 90
4 7 0 .3 0

72.35
363.70
462.00

December 84, transfer TA^^ 499.70 
1982-85 block years LTC Es 7572

‘i'otal Ks 21,843.10, continued payments 
till date, jlus.



BEFCBi THE CENTBAX ADimNlSTRATI¥H THIBUNAL

CIRCUIT BmCH, iUSmCW ^

giVIL MISC. APPLICATICN NO. OF 1991

in re: Original Application No .76 of 1988(L)

R3 ^adav Applicant

^  -versus-

Unicn of India and others W  Ess pendents

COiDKlHATKN OF DELAY M  FILING GCOLTER AFFIDAVIT--

■ CM BEHALF OF RESPCNPmTS^ ...................

The Respondents begs to submit as mderi-

lil That the aforesaid applicaticn was

filed hj the applicant challenging the orders dated

. \ 5^2.^83 , 25^6185 and 23.9;1986 through which the

V  S\
.ry seniority of Telecom Office Assistants of Sitapur

, Telegraph Engineering Divisiai was determined.

i
2, That inadvertently the counter affidavit 

could not be filed before this Hon’ fole Tribunal, 

as the aforesaid case escaped the notice of the 

Respondents and the file of the aforesaid case was 

mixed up with certain other papers and which could 

not be traced out earlier.

3. That the delay in filing of the counter 

affidavit was not deliberate birt it was inadvertent

\

!
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and wily by mistake^

i

4j That in view of not filing the comter

affidavit, this Hcx^'ble Tribmal was pleased to 

pass an order for ex-parte hearing which will be 

taken up on 1991*'

5;  ̂ That the accompanying comter affidavit is

being filed showing the hollamess of the petition^

6*̂  That it is expedient in the interest of

justice that in view of the facts and circumstances 

stated above,' this Hon'fele Tribunal may be pleased to 

recall the ex-parte hearing order passed in the 

aforesaid case and the case may be decided on nerit 

" 4  after hearing both the parties, and the accompanying

counter affidavit may kindly be accepted as part of,- 5: 

the record of the cases otherwise the answering 

Rfispcndents would suffer grave irrepairable loss and 

injury.

P R  A Y E-Hi 

It is , therefore, most respectfully prayed 

that this Hon ’ ble Tribunal may graciously be pleased 

to recall the ex-parte hearing order and decide the 

matter after hearing both the parties, and accompanyiigg 

comter affidavit may be taken on record', otherwise the

M /
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the applicants/Respondents shall suffer

grave irrepairable loss; in the ends of justice!

1VK Chaudharil 
Add1 Standing Counsel for Central Govt 

(CoiHisel for the Respondeibtsl

Lucknow,

April

/

It ■
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BEFCRE the central adm inistr ative  TRIBINAL

CIRCUIT BWCH, UJCmm

o:K  no^ 76 of 1988(L)

RS Yadav Applicant

-vers us-

I

Onim of Ihdia and others Respondents

COINTER a ffid a vit  CN BEHALF OF OPPC^TfS P1ARTISS>

about 5 7  years, san

«o-

at present posted as

in the Cheif General Man a gerV Telecom Lucknow 

do hereby solennly affirm and state as luder:

That the deponent is posted as 

in the office of the Chief GeneralManager, 

Telecom Lucknow and he has been authorised to 

file  this counter affidavit on behalf of all 

the Respondents in the above case.

That the depcxient has read and wider

stood the contents of the application filed 

the applicant and the facts deposed to herein 

under in reply thereof*

sf That the depc»nent is fully cwiversant

with the facts of the case.
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¥

That the contents of para 1 a 2 

of the applicaticn need no Gomments.'

5.- That in reply to fhe contents of para 3 

of the application it is submitted that the 

seniority of time scale clerks now

Telecom office Assistants in Sitapur Telegraph 

Engineering Division has been fixed correctly 

and in confirmity with the riales enforced for 

determination of seniority of the persons working 

as Telecom Office Assistants and it carries no 

anomaly.

6. That the contents of para 4 of the 

applicaticyi need no comments.

That in reply to the contents of para 5 

of the application it is submitted that the 

declaration which has been furnished is not 

according to the provisions of Section 21 of the 

CAT*s Act 1985 and as such the p application is 

time barred and is liable to be dismissed on this 

count alon^e,^

That the contents of para 6(1) of the



-4-

-i'-

. -3-

) v

9 . That in reply to the contents of para 6 (2 ) 

of the application it is submitted that there is 

not only a Regional Council which is functioning 

at U.P.’ %rcle  level but also a machinary 

higher to that known as departmental Gomcil 

fmctioning at All India levisl at New Delhi 

which has larger scope and privilege to 

re solve t the issues and effects agreements with*b 

the official side in the departmental Gouncil(Jdint 

Consultative Machinary) such an agreeusent prevails 

in the department as a guiding factor and act up®i

as a statutory^council is-not mlding such a 

position and enjoying the privileged?

10.* That the contents of para 6(3| of the

applicatim are not admitted as stated. It is 

incorrect to say that junior persons are illegally 

enjoying promotions consequent upon wrong fixatic^
• I ,

of seniority of Telecom Office Assistants in 

Sitapur Telegraph Enggi* Division. It is submitted 

that the seniority of TelecoramOffice Assistants 

hereinafter referred to as T.OAs of Sitapur Tele- 

^lyrph Bngg Division has been fixed strictly as per 

; -y the existing provisions in rules which prescribe that 

the officials who pass the confirmation examinatico

j ^ -

within 3 years in six chances will retain their 

due seniority whereas the others qualifying
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after availing more chances in 4th or subsequent 

years shall lose their seniority and rank junior 

to those recruited/promoted in that year, a 

photostat copy of the relevant rules dated 

2l;*6?|f73; 30^8.1980 and 2Si2;^1981 is being ' 

annexed herewith as Annexure Nos.' GA-I." GA-II 8. 

CA-III The seniority of TQAs so fixed is

in no way contrary to any rule or provisionsv The 

order dated 11,6"^185 xa as referred to in para 

was issued on wrong presumption and it has no 

validity as it is against the standing rules of 

the Department, Further, the aforesaid rules of 

seniority have been issued fey the Diiector 

General, PS.T, New Delhi as a sypBme machinary 

iti the department and as such they have the statutory 

force and will prevail over the existing rule, and if 

the order dated 11*6?'85 happened to be issued in­

advertently against the spirit* of the rules on the 

eve of discussion in the Regional Council meeting 

held at UP Circle level at Lucknow, shall have no 

legal validity as enumerated above.

11̂  ̂ That in reply to the contents of para 6(4| 

of the application it is submitted that Rule 254(1)

-4-
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of F&T Mannual Volume IV is no more operative and 

stands modified by the latest ruies issued by the

DireGtor-General, PS.T New Delhi regulating the

method .
of determination of seniority of the persons

working as TCAs'iri the department as enumerated

in para IG above. The said Rule 254(i) of P&T

%nnual Volume IV as alleged has no validity to

stand,
"i-- ■ •

12. That the contents of para 6(5) of the 

application are not correct as stated, tence denied, 

and in reply it is submitted that the seniority 

of TOks of Sitapur Telegraph Sngg,'iedvision has 

correctly been fixed as per the rules of seniority 

enforced in the department® as enumerated in the 

preceding paragraphs* The promotim thus allowed 

on aforesaid seniority can not in any way be termed d 

or taken as wrongful promotion as cc»itended. The 

allegation of motivated action is absolutely wrong 

and \jnfoixided. As already stated above, the 

erroneous order dated llf6*U985 happened to 

be issued inadvertently and as such it was recti­

fied i?y cancslling the order dated 11̂ *6 ?85 by an
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\

errcneously against the spirit of rules and this 

fact is noticed subsequently; it comes the plain 

duty of the appropriate authority to rectify it 

immediately rather than to allow it to coitinue.

The action thus taken by the respondent to rectify the 

erroneous order dated llf^lss was perfectly correct 

and in conf^jrmity with the rules and regulations as 

well as Law & Justices

(

13? That the contents of para 6(6| of the 

application are not correct as stated hence denied 

and in reply it is submitted that to the p revised 

rules of seniority have been issued by the Director 

General, P8.T New Delhi as a result of P8=T Depart­

mental Couscil meeting and as such they have 

the statutory force and will prevail over the 

existing rules^! There can be no validity in the 

order dated 11*^6^^1985 which happened to be 

issued on wreng presumption and against the 

very principles of seniority promulgated by the 

department. The Regional Gouncil is not enjoying 

such a previlage to issue an order to amend or 

modify the standing rules but to ensure its fmction-

'N
"i “i»|g within the ambit of the existing rules and
} 6

;
•rovisions.^ The fact that the order dated 11.6.85 

do not acquire any legal validity, is ti^anifestly 

true, The respondents have thus acted correctly to
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to rectify the erroneous order dated 11:^6;'85 by 

cancelling it by an order dated 25S H 985 '; which is 

in no way arbitrary or contrary to any rule or 

provisions, as alleged.*

^  That the contents of para 6(7) of the

application are wr<yig and as siK:h are denied. It is 

submitted that the Director General, P&T, ^ew Delhi iris 

^  issued revised rules for determination of

seniority of TOks in the department on 2l.6;?73 , 30^8^80 

and 23.2 .81 which stipulate that due seniority of 

the persons who pass the confirmaticn examinaticn 

within 3 years in six chances will remain intact where- 

^  as the others qualifying thereafter shall lose

their seniority as enumerated in the preceeding 

paragraphs.' As a result of implementation of the 

revised rules of seniority in the department, the 

seniority -gradation of T ^ s  of Sitapur Telegraph 

gnggi' Division already prepared and issued by 

the Bivisicnal Engineer, Telegraph, Sitapur on 

the basis of old rules of seniority necessitated 

necessary revision which was carried out and after 

.F the position of the officials as per the

I ^  ‘ . -a.i  f provision?, the revised seniority-

gradation of TOAs was issued for inforraaticn 

of all concerned. The seniority/gradation of TCAs was

-7- ^

Hii correctly revised and prepared in accrordance with 

the latast rules of seniority framed and issued by the

/
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Director General, P8.T, New Deli^i which acquire legal 

validity and will prevail over the existing rules 

already in force. Admittedly the provisions in Note-2 

i »  below Rule 254 of P&T >̂'̂ anual ^olum IV gtatacd stand 

superseded by the latest rules of seniority issued 

by the DG P8.T New Delhi regulating the method of 

determination of senioti^y of TCAs as already stated 

in the preceding paragraphs. The position has further 

been made ,clear fey the Department of Telecommvriication 

Government of India vide letter dated 16*2.90 which

\

is quite clear and self explantory m the subject, a \ 

photostat copy of letter is being annexed herewith as 

Annexure No.GA~r/^^ As earlier stated there is no 

illegality in promotion granted to the persons who 

happened to be senior and enjoying advantageous 

position in the revised seniority-gradation of TQAs

Sitapur Telegraph ingg. Division rather perfectly

correct having full sanctity with the existing rules and

provisions;

is : That the cextents of para of the

applicaticn are not correct and as such are denied. 

It is submitted that the promotion has been granted 

6nly to the senior persons who were entitled for

" . .W /

-■ .’\T
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promotion on the basis of seniority in the revised 

gradation list of TOAs as enurasrated above^

Accordingly, Shri Surya Mgni who happened to be 

senior person and a candidate of reserved eoraminity 

was granted pfforaotion. No senior person as alleged 

has been deprived of the legitimate claim of his

promotion. The allegation of financial loss thus made 

has no basis to stand,

16.T That the ccntents of para 6{9| of the 

application are not correct and as such are denied. Its 

is wrong to allege that Shri Surya Mani was an inentitld 

person for promoticn whereas the fact remains that 

he was fully entitled for promotion being a senior 

person and happened to be promoted only fey virtue of his 

seniority in the gradation list as stated abova.^ The 

gradation list of TCAs of Sitapur Telegraphs Enggt  ̂

Division, a copy M  of which has been annexed by the 

petitioner as Annexure nofe to his application , is 

itself a valid proof which testifies the fact that 

Shrl Surya Mani is a quite senior official aid enjoying 

his position in seniority at serial no^%:^ Further, 

as a result of promotion of aba/e official] the

-9- A x /
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promoted cadre is but natural to which he is entitUed 

to get as per rules,

17*  ̂ That the contents of para 6(l(^| of the 

application arenot correct as stated. A detailed 

reply has already been furnished in the foregoing 

paragraphs, hence need not to be repeated here 

again. It is further submitted that promotion has 

eorrectly been granted to the eligible person on the 

basis of seniority and it is in no way controversial 

as established from the facts.' ^ n c e , the question

-X

of cdftncellation of promotion as contended does not

1^  18*̂  That in reply to the contents of para 7 of

application it is submitted that the contents a:re

repetition of the ©pplication and none of the gromds

mentioned therein are sustainable in the eyes of law|. 

The applicant is not entitled for any relief as 

prayed in para mder reply. The application is 

devoid of merit and is liable to be dismissed with 

costs/

19^ That in reply to the ccntents of para 8 of 

the applieation is is submitted that in view of the

\

i
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facts and circumstances stated above the

applicant has failed to make out any prima facie 

ease for interference of this Hon'ble Tribtnal 

and as such the applicant is not entitled for the 

interim relief as prayed in para under reply;^ The 

application is devoid of merit and is liable to be 

dismissed with costs.

-V

20:^ T h ^  the contents of p ara 9f 10, 11 and 12 of 

the jpe- application need no commentsf

21^’ That the gromds taken by the applicant is 

are not tenable in the eyes of law.'

22r That in view of tl^ facts, reasona ctetd and 

circumstances stated in the foregoing paragraphs 

the application filed by the applicant is liable to 

be dismissed with costsl-

Deponent

Lucknow,

Dated: Apr 1991

Verificationf 

above named deponent do hareby verify that
'
/^|he contents of para 1 to 3 of the affidavit are true

F J.. "

Ar. ®  personal knowledge, those of paragraphs

4  to 20 are feelieved to be true on the basis of information 

gathered and records and those of paragraphs 21 & 22

k
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of the affidavit are beased on the legal advice.’ 

lo part of this affidavit is false and nothing material 

fact has been concealed.

Deponent;^

Lucknow,

Dated: j c f  April 1991

I  identify the deponent who has signed 

before me and is also personally known 

to mê ^

(

;• (VKChaudhari) '
Addl Standing Cotjnsel for Central Govt

(Counsel for R0spc»idents)

iOM.y betor̂  - ^  to^ /  1/ 1 /

wncr, •- ,j  ̂ ' • I , ,
□er . - V '
m
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C ar N o .63/ 25/ 72^ 8PB-I, dtd.2 1 . 6 .7 3 ,; from O .G . PAT.'Ngu Delhi t* 
clrcleo . ,

Z u n m r i Q H  roR Tine SCALE CLFf?kjMn_^nnTFm ETC.

direct recruits and depsrttnflntal o fflcio is  prcmiatod \ / V
^iae%  the incentive ecihcniB are required to pass the conflxmntion expriinntionj

six chancoe within a period of four yeare end failure to pass the oxnn.

r 88Ui:tft^the» in the o fficial being reverted to offored a loucr post or die-

' M tv ic e  i f  he does not accept a lower post. I t  uaa roproGcnted
thet wtMihargs from eerwice or reversion to e Xouor post oftor four ycnra

exterae Heardahip -t»Hs to the candidates in nuesti
echw o  ehould be Pound out by uhich the herrdship in minimi-

eed. Hotter was diecuesed in  detail in the Oeportmentol cs'jncil(3 .C.fl. )

thi« regard wee put forwerded by the etnff eide. eftrt deta
l i e d o f  the various eepecte of the echeroe,it haa bean docided as 

X  rM.iOU8^

 ̂ ( I # ^  Theiiie« C a n d id a t e s ^ u ld  be required to ptjas the conflrmntion ejtr'iilnn-
: ■ id thln a period of Three years of their nppoTntm^t rtTrlTnrTTHTrTi

g®»*0 ° ^ 8y will be ableto~ BVaII of six~^innceB» I f  th~evfali to paBa 
/ I " *  ConfirtBstion exemination within tnree yBnre,'they uould be allouod

two enancss to appear only In  paper 111 of the dppi'rtmontol promotional 
,exa»ination to the clerical eadre* At present,only one departnentnl

1 • exaoination ie  held in a yenr end the cnnriidntea crn ^ppont
/ A  only pnca in  a year, but a second test durinq the yenr uill bo lield 

epeelally for those candidates who fail to peas in pnper I II  of the 
d^artnental examination in  the firat chm ce . 

i U M & c h  flf the o an d i^tee  as paar, paper I II  of the axoninatlon of promoti- 
M .00 to the Clerical cadre within Two chances during Fourth yenr will 

, , ^ M R U ©  ae^time scale clerN/Sorters ate. ond will be traated os dopnrt

' « a ^ a a t e d  of that year end would tnke their seniority bnlou elli

candidates of the year in which thoy pass the prperUlf 
Tn9»y M i l  be «««i44nH« M unted  against the Vaconcios in the dDPartppnt 

quota Of that year* I f  no vacancies in the doportnicntnl quota ia  rMr 
avallablt in  that year,they will be absorbed in the ucccncioa in dopat* 
wentel quota of subsequent year.

( I l l )  Tho d^artnental incentive candidates who fall to pass pnper I II  ir  the
i m  attemps in ths fburth years will be revrrtnd to thoir psrnnt cnotE 

4 Candidates who fail to pnsp lAli bo iffe rad  nn rppoint-
WBrtt in the lower cadra end i f  they do not abcept will bo dischnrqo 
rros service*

' The consassion refetred to in para 1 abo«ie uould bo rpplicnbie tta all
, candidates who have not completed Three years of snruice on tho date

7 j  2 °  f  circulara.These who have completed Three years saruico
/ "ova «q yet passd the confirmation examination will have to take

tha OfUaal eonfirroation examinatioft within the pGrfnissiblo nunbar of 

\ reverted to prtront cadreAffored
A app0ifttoan% in the lower cadra end i f  he does not accept will ba disc-

harga from service* ,

V  rosponsibilUy  o f passing the examination bithin the proscribed no.
o f  chencaa no doubt,rest with the o fficial concernod. However, it  ie

d^artmental incentive cm did^tad  and
clerical cadre for morathnn four yenr 

«  unless ha has pesssd the confirmation exomlnation/paper III  of the 
dspsrtmwtal exaoination and thst necessary nctlon is  tnksn for his

I f *  of epost in the lower cadte or dischoroe from carvicG, 
ennouncement of the resul of pepe^ I I I  of the 

! h S J  case fa lls . Therefore proper record
' f  ■aAntained in r e j e c t  of. all candidates required to pass con-

attention ie  also Invifcad to 

M  29-6-68(copy at'achad)..
'  '  f i 'c u le f  lettet issued in persuince of the docislon of the Drpn-

nm utas  of the aco-
tm o  held on 27th A 28th April 1973.

•w: n  * c/«w:23/4/cn ;ri * * at a* s t - w dR.id ts • c • e tR * oj r r  197 a: ................
Oapy with I t s  enclosure forwerded for infcrmation A in-Tiodlnta noeass-.ry 

action 4 guidance tol- r -

m  8 W 0 » 8/SP0» 6 .2- «11 SSRnS.3-All DEaT/P.4- All 5STT. 5-S.l/CTnc,„
6»  AXZ TTq J /C  OTQ A«p# ICO(SD)*n'* Tho pupdt*nf Pootnl Sf^nrnn

• Depot Luci<now.9- Poetinastar Lucknou/Kpnpur.lO-nm-f^nr of W^n.L'tr'-'v
11- Supdt. rorms 4 Seals A lig a ih .12- f\ll Pns.n» '̂- ‘

/ '
I
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Copy of Communication no. 63/9/78-SPB,I dated 30,8,80 from D.G. 
■P&T.New Delhi to All Heads of C i r c l e . ______________

Sub:- Passing of Confirmation Examination-Stopping of increment 
: '■ of^the candidates on non-passing of the Exam,instead of

their reversion,
. . .

Sir,

I am directed to refer to this office letter no.63/25/72-
• SPB.I dated 21,6,73 wherein all the direct recruits and promo­
ted to the clerical cadre under incentive scheme are required 
to pass the prescribed confirmation examination within 3 years 
and within permissible number of chances from the date of their 
appointment to the clerical cadre. It has also been stipulated 
that in case a candidate does not pass the same within 3 years, 
he is given 2 chances in Paper,III(Practical paper),Consequent 
.upon his failure to pass the prescribed confirmation examina­
tion within 4 years(after availing 2 chances in paper.Ill in 
4th year), a candidate is offered tower post and in case of his 
refusal to accept a lower, post, such candidate is discharged 
from service,

2, , The question was'considered in the P&T Department Council 
meeting held (zXsLaLjfing the month of March 1980 and it has been
■ decided .that henceforth the officials unable to pass the pres­
cribed confirmation examination within 4 years(after availing
2 chances in paper,III in 4th year) should not be reverted to 
a ia»wer post but their future increments will not be drawn un­
till they pass the examination^ A further communication may be 
awaited regarding subsequent release of increments refixation 
of seniority etc,

3.' These instructions will be effective from the date of isst 
-ue and the ptfist cases need not be reopened.

(

'■-i
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N0.63/9/78-3PB. I .Dated 23 FebruBxy ^

Jfroa. D .O .P&T Nov Delhi . Add to All Ho o I b of Olrole.

fert

i

"aubjeoti- Passing of ooafirmatlon «xa ndftation for Tlraa Sonls

Olarloal and Its allied cadrae Olarlfloatlon re garding.

S ir ,

I aina directed to refer t* this letter of even a'jnlier 

dated 25th Aug* 00* eti the a hoTe Bontlonod eubjeot and to aajr 

that ▼orloua aapeoto euoh fixation of oenlorlty, date of effect 

of otoppage of Inoremanta, Irelaaae of Inoraments have been 

examined carefully and It  has been decide d ao follows.

( 1 ) pixfttion of seniority «- The seniority of the offiolal ifbo

qualify In the 4th year or subsequent years may be fixed b9r:lo» 

all the departmental qualified offloials of the year In  whloh they 

pass the prssoribod confirmation examination, They will ^9 oon* 

f only after passing the confirmation examination and ths

oonflrtuaaon will be made on their turn. In other worts paasing ^  

the oonfirmatlon examination will b« a pre-oonditlon for conl" 

Innation 6 î?9but w ill  not entitle the offiolale for eutomatlo

j oonfirmatlon. Confirmation w ill always be subject to^Jlie__^(!AlaJyi 

blllty  of vacpjicies. /

(2 ) Date of effect of etoppafie of inoremant t- In oane of failure 

I to pass the prescribed conflrma tlon examination within 4th yeeflft,

— their Inorementa la to be atoppea. Ehs dato of otoppas* of - 

Inorejnent coiad be the date In which his 4th Inorement falls due*

(3) Release of incr-̂ maaM «- Tbe Increment nay be released on th*

date of holding the ej^amina tlon (if  an exeminatlon is held for 

m c r i^  than one day, the day of the examination)in which an 

o l /iffn JS  qvictUfles. The normca date of increment would how,«T*r, 

remain the No.<arrtws of inorement w lll.be paid to the

officials  nn.1 the officials  may be allowed to get all the inorementa 

which m i^ t  been with held for their falluretl qualify in the test.

It has alio been decided that the officials who fail 

to pass the prescribed oonfirmatlon examination withifa 4th years. 

(Including two ohanoe in Paper-III in  the 4th year) would baT# 

their Increment stopped and they have to paas the conflimatloa 

examination in PaperTlII only in 4th year and onward.

Yours faithf\illy,

3d/- 

(R .N . Koley)

Asstt. Director General (SPN)

No. Sta f f .2 ] /2 / IU g /l /^  datea at^Albad^JO the 18:3;- ,.991.

Copy forwarded for neceseary action and report by retvirn of post to 
1 .  A-11 DET in OuJaTBtdllwleCa) the Dlreotor telecom.A'bad/Hsjkot 
3 . The D.M .T B aroda /R aJkot/3u rat ,(0  The A.O.Teleoom Aooounts, AM-9 
5 ,  The A.O I/C  I . I I  . I I I  Ahmedabad (6)The l .S .B eta  llTele ooisStorsi 

Depot 1M .4(7) A .O .(B gt) O.O.AM-30 (8 )8ta ff  olerk Staff Sn.O.O.AM.JO ^

9 . The Chief Aooounts Olfioer,0/GMT AM-50(10)A11 DAs in sta ff 8n»»U3

pfevi»a»i/_ ___
0"y'eu»a/- CnCt/r.

tf'-’''’' /?.! X ,
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In the Central Administrative Tribwial,Additional Bench,

* Allahahad
Circuit Bench, Lucknow

R »S .Yadav

Vs.

Union of India and others

Applicant

Respondents

0«A«no«76 Q£-ia8&a»^ 
Date fixed 27.6.91

Rejoinder to Counter-Replication

A'

1.

6 .

7.

I , R.S.Yadav, son of late Sri Bahu Lai, aged 58 

years, resident of 2 /3 , P&T Colony, Aishhagh, Luclaiow 

do hereby solemnly affirm and state as under 

That the deponent is the applicant in the above-noted suit

and as such he is well conversant w ith the facts of
\

the case and with those deposed herojinder.

That the deponent has read over and gene liirough the 

counter-affidavit dated |.4*91 filed on'behalf of the 

respondents and has fully understood tie contents thereof. 

That the deponent d e n i e s t h e  contents of counter­

affidavit so far as they are\inconsistent with and 

contrary to the contents of the 0 .A.filed by the depo­

nent under section 21 of the Administrative Tribunals

Act, 1985and reiterates the contents of paras 1 to 12
h

thereof.

That the contents of paras 1 to 4 of the counter- 

affidavit call for no comments.

That the contents of pgcca5 of -the, counter-affidavit 

are admitted to the extent of seniority of the Telecom 

Office Assistants of the Sitapur Division fixed in 

■divisional Gradation List dated 11 .2 .SO, as per Anne- 

xure 1 of the O.A. but the rest of the contents are denied. 

That the contents of para 6 of the counter-affidavit 

need no comment.

That the contents of para 7 of tte counter-affidavit

...next page
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** are not admitted. It is submitted tiiat‘ .althougii in

deference to Rule 4 of^tlie Central Administrative
ClKjS?r»i k

Tribunals Rules 1985/had to]adhered to, yet this y\ 

application seeks to invoke the powers of the Hon'hie, 

Tribunal under Article 226 of the Constitution. The 

subject-matter of the application is the realisation 

of an operative statute \«hich the respondents are 

continuously nullifying, by claiming that the statti 

is  repealed. In the sjhere of the service law the
»

issue raised by the application is a public cause.

8. That the contents of para 8 of the counter-affidavit
*

need no comment.

9. That the contents of para of the counter-affidavit 

are not admitted. It is submitted that the decision 

taken in the Regional Council (JCM) is effective and 

the sane can not be cancelled unilaterally, i .e . 

without making it agenda of the meeting of the Regi­

onal Council after one year.

10. That the contents of ^ r a  10 of the counter-affidavit 

are admitted to the extent that seniority of clerks 

of Sitapur division was fixed correctly in the divi­

sional Gradation List dated 11.2.80 as per Annexure 

1 of the O.A. and the rest of the contents of the 

said para are denied, it mgy be seen that seniority 

at serial 32 of Annexure, 1 of the O.A. was fixed 

correctly with remarks that failure to pass confirma­

tion examination in four chances needed exemption 

from confirmation examination. Since this exemption 

from confirmation examination was given on 27.5.79 

the downgrading to serial 32 was done. But ihe res­

pondent no.3 revised tbe seniority at serial 5 of the 

Annexure no. 2 of the O.A. with re narks, ’Provisional,’ 

subject to final decision from the respondent no. 2.

The controversy apparent from Annexure nos. 1

...next page
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and 2 Of the O .A . is referaMe to Mote 2 below Rule 

254 of tbe P&T Manual Volume IV. lElie impugned Annexure 

no.2 of tbe O.A. claims that'tlie statute Rule 254 i'bid ^ 

is repealed. Hence the upgrading of the official at 

serial52to serial 5 vias nade but this v<as provisional 

and this change was referred to the respondent no*2 ."by 

the respondent no. 3 for confirmation.

Dhe respon^nt no. 2 did not canfirm the ctenge 

hut the respondent no.3 presumed its confiunation and 

promoted juniors', putting seniors on one side. In this 

connection the respondent no. 2 had issued correct

Orders on 11.6.85 as under }

'”G .M .T ., U*P*Circle letter no.Staff/M-11/25/84/ '

JOM/5 dated 11.6.85

"With regard to passing of confiimation exanination 

hy TOAs folloviing three categories are established 

in rules:

*’ (a) Those v<ho pass confirmation examination first 

four chances which fall in first tvjo years of

V service of a TOA;

"(b) 'Those who pass in 5th and 6th chances oc­

cur ing in thiid year of service of a TOAj 

"(c) Those who pass in 7th, 8th or later chances.

 ̂ "It  is clarified that seniority of category

(a) will remain intact. In the case of (b) the seniority 

of an official who passes examination in 5th or 6th chances 

will count from the date of his passing the examination.

The category (c) will suffer two adverse consequences, 

firstly, their increment will remain stopped until 

passing of the confirmation examination. Secondly their 

seniority will be regulated in the same manner as that of

the category ( d)

"Since the foregoing is the codified position in rules 

wherever seniority is decided these rules have to be ob-



If ; -4- . . ,

>
served. Any variance from these r\̂ te s lias to be set right."

-A.

But these orders were cancelled on 25»6*85 •

‘•G.M.IT., U.P.Ciicle letter no.Staff/M-1l/25/24/JCl/5

"dated 25.6.85 '

"Suhject : Passing of confiDmation examination by TOAs. 

"The letter issued vide 1iiis office letter of even no. 

dated 11.6.85 on the above noted subgect may he treated- 

as cancelled. The rec#t of this letter he acknowledged 

. Revised orders will follow shortly*”

It may he seen that this cancellation of orders was not free 

from Pleasure as it is clear from the wording, "Revised 

orders will follow shortly.”

^  It is also clear that undue pressure was brought on

tte responaent no.1 from whom tbe supercession of orders 

of the provision 2 in Note 2 helow Rule 254 of the P&T
/

Manual Volume IV were got issued under his noi201-10/89 STN

‘iofifCr /V>weK.H,-ye fr-*" I ’
dated 16.2.90 agate't the CAT decision communicated earlier 

by the selfsame respondent no.1 under'his no.23“55/82 SiB II

V dated 20.5.87 to the effect that the ^provisions of Rule 254

Note 2 are over-riding despite simple criterion of length 

of service for seniority for the officials appointed before 

21.12.59. ' ^

11. That the contents of paia 11 of the counter-affidavit are 

not admitted^ spec ially as Rule 254(1) Note Z i^id is still 

in force in view of the CAT decision mentioned in para 10 

ahove. It is also submitted that the respondent no.1 has 

dene a wrongful act under the STN Section issuing commu­

nication against the CAT decision circulated earlier from 

Sm II Section.

12. That the contents of para 12 of the counter-affidavit are 
«

not admitted. It is submitted that the seniority of Ihe 

TOAs was provisional till final decision of. the respondent 

no. 1 but the respondent no. 3 had already awarded promotion 

during past many years. further, even after 16. 2. 90, the 

communication of the respondent no.1 being contrary to the 

decision of the CAT the promotion of the TOA continues to

...next page
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19.

be W3DJigfi3l because the purported chaoge of statute 

by the respondent no.1 decision dated 16*2.90 «as not 

notified in Ga25ette as required under law. ^

13. Ihat tte contents of para 13 of the counter-affidavit
/

are not adndtted. It is submitted that the orders of 

the respondent no.2 dated 25.6.85 are against the deci­

sion of the JGM as as,the verdict of tba GAT and 

do not have any legal validity.

14. That tbe contents of para 14 of the counter-affidavit ■

 ̂ are not admitted. It is submitted tha't in view of the

CA5) verdict incorporated in the respondent no. 1 instru­

ction dated 20.5.87, their subsequent instruction issued 

on 16. 2.90 has no legal value.

15. lhat the oontenta of para 15 of the counter affiiavit

are nM aflmittea. It is Bubmitted that laie Responae nt «

no, 3 has promoted juniors ignoring seniors and tnia is

' wrongful and illegal. This has caused irreparable loss 

to the seniors.

Ihat the contents of para 16 of the counter affidavit

are not admitted. It is ^bmitted 1hat the Respondent '

no. 3 has upgraded the official from serial 32 of the 

Annexure 1 to serial 5 of the Annexure 2 of the OA «M<* 

IS against the OAI, and Regional Council decisiOB. His 

position requi„s to be reverted to that of Annexure no.1  

and recovery,Of financial gain from the »rongful and 

illegal promotion is due.

Ihat the contents of para 17 of the counter affidavit 

are not admitted. It is submitted that the(goBt«2t's~r>

contents of paras 15 and 16 of this replication cover 

the points.

Ihat the contents of para 18 of the cpunter affidavit 

are not admitted. It is submitted that erroneous pro­

motion given by the Respondent no. 3 attracts the liabi-

lity of the Presidential instructions.

That the contents of para 19 of the counter affidavit 

are not admitted.

17.

18.

.•.nejkt page •



20. That the contents of para 20 of the counter affidavit y

%
need no comnients.

21. Siaat the coimter affidavit under reply is absolutely
/ .

wrong, false and conveys imaginary and "baseless facts.

It has no legs to stand on, not maintainable and is 

liable'to be ignored. '

22. Wherefore the applicant prays for the following reliefs

(a) that by means of orders the Respondent no. 3 ©ay be dire­

cted to maintain the seniority of the officials fixed

on 11.2.80 as per Annexure- i in stead of seniority as 

per Annexure 2 of the O.A.
\

^ (b) that by means of orders the respondents may be directed

' fo promote senior officials as per seniority fixed on
/

11.2*80 as per Annexure no.1 by reverting the officials 

whose seniority wais wrongly fixed as jê r Annexure no.2 

of the O.A.

Iiucknow, dated ^  June 1991 Deponent ,

J Yerifioation

'"i
I , the abovenamed deponent, do hereby verify that 

( the contents of paras. //& 2-s are true to my personal

knowledge and those of para Q| h believed to be true 

on the baste of information gathered and records. lo 

part of this affidavit is false and nothing material 

has been concealed.

Lucknow, dated June 1991 Deponent

I identify the depoant 

who has signed before me

y  - 6  -

MfhPaJn/Jicij

Advocate

2 tt • & '
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FijtHtion of scjiioiily

D O P N o . 23. 35/ 82-S P li. U d t . 20- 5- a 7 . •

1 a m  d ire c te d  to  inv iio  a  rc l'crcnce to  ib is  
office c irc u la r  le tte r N o . -45- l i 74-S P B . I I  d a te d
12-4-78 w h ic h  lay s  dovvA th o 'p r if lc jp le s  to  be 
a d o p te d  fo r  p r e p a ra t io n  o f  C .G .L . o f  o ffic ia ls  
bolojigjnK  to  tiio cm lros o f  clerics e tc . w  llie  o p o j 
ra tiv o  oU ices a n d  a p p o ia te d  d u r iu g  tho  p e u o o  

■ fro m  22- 6-49 t o  21- 12- 59. ‘

A s p e r  p a r a  o f  2 (b )  o f  th e  sa id  le tte r th e
p riu c ip lo  o f  fix in g  o f  sen io rity  o n  th e  b a u s  o l 
loiJlitU o f  cojitiJiuouB ticrv icc in  o  «c*-
a ls  a p p o in te d  <luri<ig tlio i

' filiKlI }!ul I'o Mi'pliiHl''*’ i‘> ■
^ t t U  w h u 'ii- ilea  to  (jttb* Ilia ejiaiiiJ-

im tio u  w itliiu  th e  peu cU  a n d  oliaHj^ci p reb c iib cu
to  tho  ru lo i. A s pisr tlio sa id  IcttVi, bcm o iity  ol
o f  htich p e rso n s  ia lo q u ire d  to  bo fixed Iro m  tho  
d a te  o f  th e ir  p ass in g  tho  c o n f in n ia to n  o x a iu u ia - 
1km  in  till'. spt-diU  c l i u i i a u n  {mud iho  m o  o» 
li.c ir  liciDi; cxcm i.te il i io u i  piuMii)', ilw

. tia i! exaiii)Otii|i'U  as pot' jHiUi.ii IipIow u t ‘<s 
Pi& T M a n u a l V ol. iV,. ,

T h o  a b o v e  p r in c ip le  fo f  f ix a tio n  o f  w n io r ity
. w a s c h a l le n g c ^ lb y o n o  S h n  D ov S h «

C le rk , D e lh i C i r d o  bclo ro  tho  C .A .T .,  N ew  
D e lh i. T h o  C A T  ghVo th e  v e rd ic t th a t  th e  seni- 

1 o r i ty  o f  tho o ffic ia l s lio u ld  Ijo h x id  o n  tho  basiii
■ o f  le n g th  o f  serv ice . I n  e x e c u tio n  o f  th e  ju d g e ­

m e n t o.f C .A .T . p a r a  2 (b )  a n d  2 (2) o t  le iie r  
N o  45- 1/74-S P B . 11 d a te d  12-4-78  s ta n d  d e le ted  
a n d  a s  su c h  the^general p r in d p le  o ffix m jj.seo iO '<  
r i ty  o n  th e  b a u «  o f  le n g th  o f  se rv ice , <or p e rso n s  
a p p o in te d  d u r in g  th e  p e rio d  22- 6-49 t o  2 l - 12-:9
w ill a ls o  bo a p p lic a b le  to  p e r io n  w ho  fa iled  to  
p a s s  the  c o n lirru a tio n  w ith in  th e  p e rio d  
c h a n c e s  p re s c r ib e d  in  th o  ru les .

T h e  cases o f  th e  o ffic ia ls cov ered  b y  th is
■ c h a n g e  m ay  bo  rev iew ed  e x p ed iiiu u s ly  a n d  th e ir  

se n io rity  rcfixed .
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Before tiie Hon'ble Cgatral Adfniai gtratlve ^ribtinalj. 

M aiU o n al Bgnch A M m b a d ,

Circuit Bonch, Liickaow^

r , iPr

Original ipplication. So. 76 of 1988 (L)»

J^plicaat,
All India Telegi^aph Engineering 
%|) loy ee s ^ni on C lass ‘m

Versus

Union of India & otJiers Opp, parties.

A p D l i g a U o n  f o r  i n a p e e t i o n .

• On bdialf .of tlie applicant i t i s r e£|>ac tfully 

sabM tied as under

1. Tliat tiie applicant has engaged Sri IfrS 

as i ts coneel to conduct tiie case before iiie 

hon’ble Tribunal who neads to in j e c t  tiie file 

of tlie case for its  preparati6n,o ■
I

S. That to meet tlie ends of justice i t  i s  necessary 

tliat tile counsel so ^gaged is  perioitted to 

i n j e c t  tile relevant record.

%

Wherefore, i t  is  most respectfully 

prayed tivat tlie Hon’b 1b Tribunal may graciously 

"be pleased to allow tiie counsel for Uie applicant 

to in je c t  13ie ^ t ir e  record relating to tiie 

above noted case. *̂’or wMch act of kindness tlie 

sgpplicant siiall ever pray.

lac know,da ted  ̂ -

September ,1990. Counsel for
■tJ»e applicant
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the

r Central Administrative Tribunal ^

CL(va Ap ^
Circuit Bench, Lucknow

Registration on* O.A. 76 of 1988(L)
\

All India Telegraph Engineering 
Employees Union, Class I I I ,  U*P.
Circle Branch, Lucknow Applicant

Vs

Union of India a«i others Opposite Parti<i

Application for restoration after dismissal 
in default of appearance_______________________ __ ,

The applicant respectfully shows :

^ 1, That the above-noted case was fixed for admi­

ssion on 23.10.1988 when the same was dismissed 

in default of appearance by the applicant.

2. That the abovesaid date was not pre-fixed and 
, *

the applicant was required to ,«find out from the 

cause-list of the day about possible hearing.

The applicant scanned the causelist for 21st 

and 22nd of October 1988 on which days the 

hearing had not been fixed, 

j  3. That unfortunately for the applicant the next

date i .e .  23.10.1988 was a pre-fixed date of 

union conference at Rishikesh wherein he was

obliged to attend and for this reason the
/

applicant was unable to appear in case before 

the Hon'ble Tribunal.

4 . That in the circumstances narrated above 

the applicant could not appear when the case 

was called out on 23.10.1988 for admission.

5. That from the above it is evident that default 

in appearance was not intentional but due to 

circumstances above-said and it is desirable 

that the case be restored at its original place 

and number.

to page 2
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Before the GentraB Administrative lEritunal (Circuit Brancli)

Luctoovj

/

„ .i- 

■Y'

'1
All India lele^raph Engineering 

Employees Union, Glass III  ■ ' Applicant

. Vs . . . '
/ ■

Union of India and others . Opposite Parties

Application for restoration after dismissal in default

The applicant respectfully sho-wsi

1..!Ehat the above notê d case was fixed for admission on 

23.10.1988 v̂ hen the same î as dismissed in default of 

appearance hy the ■ applicant..

2« That the abovesaid date vjas not pre-fixed and the • 

applicant was required to .find o^t from the causes list of 

the about possible hearing." The Applicant scanned the 

cause list on 21st, and 22nd of lajtgffita October 1988, 

the days on i.-ihich hearing as noji fixed.

5 . .Unfortunately for the Applicant, the next date,

i.e . 23rd of October 1988 was the date of

. Union.-0 onfere’nce at Rishikesh -where it is'obligatory for 

hojH to attend. For this reason he was disable from 

appearing in service of the case being at Rishikesh.

4. That in the ciacumstances narrated above the applicant 

could not appear before, the Hon’ ble Tribunal when the case 

was called dut on 23rd October 1988 for admission.

5. That from the m above it is evident that the default

in appearance was^inot intentional but due to circumstances 

narrated above , and it is desirsible that the case be restored 

at its prigiJial;t,place-a nd number.

.'Prayer'.

Wherefore i f  is respectfully prayed that the 

case may be restored at its orginal place and number 

and any 4ate may be fixed for its admission

Lucknow 24. 11.1988 ' iippliGant ' '

A ll India Telegraph Engineering igraployees
•  ̂ Union Class III through its Circle Secretary 

,2/3 P&T Colony Aishba^, Luckno-w
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Before the 0'e»t^al Aflmiaittrativ®' Srltoal (Girouit Branch)-

All -Iaaia felegi^fh BMgiBeQri^g ju  vry 
rnpimeB, mim, QImbb m  \ , ipplieant ■

\ ■ / f B

dnion 6s Ijaaia jst a»a otliere v 0|>p5g,tt© IParties 

'■ ..tppXieation'for 3D$etomtlcm *5ftcr ia iefann '

' ■ .  QppiUmi  ̂ '

%  If atoote notel mee^ma fljeel-foi? aaslBsto m

23*10*1fS8. .lilieii Ijlae; dl#ais$ea ^  fiefenlt of

&F tik appiieauw^ ' ' ; '  ̂ '

" 2* 'ass aot ttie'

 ̂,appllosi»;t WES q y W a  to - - f r ^ s  ^the entisea list o t  

' f O 0 i s i | ) l 0 - ' a p p l i 0 a B t / © q a » a e 4 ' t l i e  ‘

'\: ,Gms0 ;iis$,oii.21st ^d 'zm d iif-m^mMB actoUT" n m ,  ' . .

tm 'tam -m :f|iea.rii3g wss :no|- f Ijtea*.' ■

\3* foip applieasat#;^^|ie;Sf^ aat^, , ,  '

• 21^1 Of October 1§88 tte m $  of ’ -

m %m  $o n^m m f et fisMfcsafe yikem. it is obliga1;oi?j for-'

 ̂ im  , Jca? y, tbts.^easoij M  filgaole' trm ' ■

„ app0,aW'iag, la sei'vi^^'of cage Mlssg at-Elshikeeh,*

4» fiiat li tN, ■oiiBJmgtanceŝ  fiarM'tei above tfes a,ppllcaiit' 

eowM^E^t tefc)3̂ e the Eon'im fri.feuaal wto'tfee esse',

am c^liei out 23rl ootobes? 1988 for 'ami±mion*

%  23ia4.^yam  ̂ m aboire' it is -efideiit that the  ̂default

■.in^appe|3®»€€.\s^0ii,not iateiitional'tot mê  to oircmgtaneeg ' 

■mTVQi&& m m ' i t  ig .aeaii*al3le -ttet tlis ease. IM regtored-
01*. -S ^ ____ .' ' , ■

Frayer ’ ■ *

feherefort^p ia rsspeetjmil^ pmjB&'t'mt the. 

tijks- ts© m s t m &  at its orgiifral place aad number

timi'toT m  ^m iBBion^ / O

' . ' f A )

.11* 19SŜ  ' * /ipplioafit
,. iA\ll India telegraph B|igiB(,ering Eiaplovees

throttgh it0 Circle Secretar 
■, ■ V,/ 2/5’ m% Colony Ai|hba#i. T̂ iAGlmcm '

0 f'̂

m
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' ' “i:
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Prayer

Wherefore it is respectfully prayed 

that the case may be restored at its original 

place and number and any date be fixed for 

its admission

Applicant

Verification 

I , Ram Sanehi Yadav, Circle Se«retary 

of the All India Telegraph Engineering Employees 

Union, Class I I I  office at 2/3 Post and Telegraph 

Colony, Aishbagh, Lucknow do hereby verify that 

contents of paragraphs 1to 5 are true to my per­

sonal knowledge and belief and that I have not 

suppressed any material facts.

Lucknow

Dated November 
1988

Applicant, 
through Circle Secretary of the 
U.P.Circle Branch of the All 
India Telegraph Engineering 
Employees Union, Class I I I ,  

Lucknow




