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T.A . No. 1036/87

Hon* Mr. Jiistice K, Nath, V.C. 

Hon* Mr. K«J. Reman, A«M.

28/6/89

8/8/89

í^ppearance has not been made on behalf of

any of the parties* dlthough it isea:ns to
W'

have been heard on 24/11/88 and now it has

been directed for a fresh argunent. The

office at Mlahabad seems to have issued

notice to Lav/yers on 5-6-89, but,|: it is not

olear# whether the Lawyers have been served

the notice or not. But, what is more important

is that ahri Haider Abas, the le ajcned covinsel

for the applicant has been elevated to be a

Judge of the High Court. The office will

re-examine the record the case first^ and

find out the ñames of Lawyers for the parties,
,1 ' 

and issue notices afresh to those iLavjyers

fixinq the date on 8~6-89 for hearing.

Notice be also isstaed to the applicant
,1

by ñame indicating that i f  his L a ^ e r  

was Shri Haider Abas, now elevated as Judge 

of High Court^ may engage sane other

La\jyer for the case.

g t

v . c .

(sns)

Hon* Hr. D .K . Aarav?al, J .K . ■

Shri L.Pe Shukla, Learnea counsel Jfor ths  applicant 

requests that this case be listad i'pn 21 /8 /89 .

AllovJed. Lct this case be listed bn 21/8/89 for hearing.

n
j) -r-)

(sns) I"

t/5

cMo ■
if

L
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IN THE HON*BLE HIGH COURT OF JÜDICATURE AT ALLAHABAD 

( LUCKNOW BENCH ) : LUCKNOW ;

Jagdamisa Prasad Cripathi, aged about 29 years, 

S/o Late Sri S#P. Tripathi, resident of 253/110, 

Saryu Niwas, Nadan Mahal Road» Lucknow*
.. PETITIONER*

VERSUS

1« Union of India through the General Manager, 

Northern Raüway, Snxá Baroda House, - 

New Delhi*

2* Sénior Divisional Operating Superintendent, 

Northern Railvay, Hazratganj, Lucknow*

3* Additional Divisional Railway Manager» 

Northern Railwa^, Hazratgan;), Lucknow*

4* Divisional Railway Manager, Northern Railway, 

Hazratgan;], Lucknow.
OPPOSITE PARTIES.

t
m iT PETITION UNDER ARTICLE 226 OF CONSTITUTION OF INDIA

The above named petitioner most respectíully 

begs to submit as under:-

1 • That the present writ petition is directed

against the order dated 20«6«1981 passed by the Opposite 

Party No* 2 dismissing the petitioner from service, 

exercising the poiiers conferred under Rule I4(ii) of 

the Railway Senrants (Discipline & Appeal) Rules 1968, 

order dated 7*11*1981 passed by the Opposite Party No*3 

rejecting petitioner*s appeal dated 11•8*81 and the

order datdd 22.12*81 passed by opposite party No*¿^
■í~̂

rejecting petitioner*s review petition dated 17*11*1981. 

A true copy of the impugned orders dated 20*6.81,
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CENTRAL ADMINISTRATIVE TRIBÜNitt., ALLAHABAD 

CIRCUIT BENCH 

LüCKNOW

T.A . 1036/87 
(W.P. No. 1362/82)

J .P . Tripathi , , .Applicant.

versus

Union of India & ors. ..Respondents.
I
‘I

Hon, Mr. D.K.Agrawal, Judl. Member.i 

Hon. Mr. K , Obayya, Adm. Menúser,
I

(Hon.Mr. K* Obayya, A.M.)

Writ Petition 1362/82 filed in the High Court of 

Judicatura at Aliahabad/ Lucknow Bench has bean received
||

in this Tribunal on transfer under áection 29 of the
I

Adrainistrative Tribanals Act, 1985 ad it  was registered 

as T .A .1036/87.In this petition# the petitioner seeks 

a direction for quashing the order of his dismissal from 

Service dated 29 .6 ,8 1 /the appellate drder dated 7 .11 .81  

and the review order datad 22 .12.1981 .

2. The petitioner was employed in Northern Railway 

as a Trains Clerk in 1977 and was wo^lcing in the control - 

room in I»M*s office, Lucknow. By order dated 29 .6 .81
I

he was dismissed frora service for alleged involvement 

in the assault of public servantS Moh'd. HuSnain and S .C . 

B ajp a i on 24 .6 .8 1 . The dismissal order is  accOTJpanied by 

statement of charges and also the ordér indicating the 

circumstances under which'it was not possible to provide
¡I

any opportunity to the petitioner to €efend his case before 

passing the impugned order. The contention of the petitioner 

is th a t  he carne to know of the incident of 24 .6 .81 in which 

the aforesaid public servants were assaulted^ later, and that
^ f
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the allegation that he is  iiivolved was false. His 

ñame is not mentioned in the P . I . & . , though he is well 

knovm to the victim imblic servante- It  is al so contended 

by him that under Rule 14 of tte Discipline & Appeal
I'1

Rules/ the disciplinary authority should be satisfied

as to the circurastances necessitating dispensing with

the enquiry, /  should be bas^d orf objective assesaioent

and cogent reliable material. xxx̂ aQESíSxacDcigagfsstísxai»»

It  vas practicable to hold an enquiry xi

this case, Notice befcare imposing the penalty which is

mandatbry# requirement under rule 14 was not issued to

him, The disciplinary authority has not taken into

in
consideration the totality of circurastances/assert^ning the 

truth»^erefore, ths jninishment is arbitrary. He preferred 

an appeal which was rejected. The pleas urged by him in
■|

the appeal to consider the grounds for not holding the

enquiry vfeife not looked into andúiat!' the appellate order
"i

is  cryptic/ non-speaking and as such it  is liable to be 

quashed. The review order also suffers from the same 

infitmity# as such cannot be sustained*

3. In the counter filed by the respondents, it  is 

stated that the «iquiry was held properly and formalities

were fulfilled and action was taken against the petitioner
authority

after disciplinary was fully satisfied with the

enqairies and revealatioif o£ confidential enquiry, It  

was neither possible, ñor in the interest of administration 

to hold any enquiry as ttSC stipulated in the rules.It is

further contended by them that the appeal as well as the

^ d  orders passed _
review was considerec^miá after cbe consideration. The

confidential en^iuiry held by the disciplinary ahthority

^  ■

í i 1| 'I
1,



the
established that/petitioner , was actaally involved 

in the assattlt.
in

4 . In the rejoinder, the petitioner stated that/the
W«o

civil suit filed by one Naeera whoj also dismissed for 

involvement in the same incident» fee ü ctim  officials 

were examined and they have testified^the fact that 

nobody froro the department was present at the time of 

incident» and they haye not seen the petitioner at incident.

5 . We have heard the learned counsel for the 

parties, The learned counsel for the petitioner assailed 

the inqpugned order as arbitrary and violative of Article 

311 of the Constitution; there was no evidence to connect

the petitioner overtly or covertly vjlth^ tte allegad
1,1

incidentof assaalt on the public seryant. No reasons

i
were given as to why the enqniry was ñot practicable 

and the ^p ellate  order disclosed that there was/^plication 

of mind of the ^ppellate authority" and the reviewing 

authorityhas passed a cr3̂ i c  order. He contended that 

dismiBsal from servicé under rule 14 of the Railway Servants 

(Discipline fit Appeal )Rules# 1968 is a draconian measare
I

and should not be iightly applied in routine way. The 

learned counsel for the respondents reiterated tte stand 

taken in the counter.

6. We have given our careful oansideration to the 

rival contentions and perused the record placed before 

US by the learned counsel for the respondents, We haré

also noted that rules 9 to 13 of Railway Servants (Discipline 

6t Appeal) Rules, 1968 1 ^  dovm the procedure for iraposing 

of penalties. In case of major penalties, the procedure 

is  elabórate while in case cf minor penalties it is not

L

-3 -
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so elabórate. But what is coiíimon in this procedure is that
.1

opportunity is afforded to tbe chargeé officer to es^lain
ii

his case, cross-exaroine witnésses, exarüine his ovm witnesses 

seek copies of docaments reláled upon. An enquiry, i f  ití does

ts not conforra to these rules> is  Vold. Exception to these
i'l

rules, however/ is provided in rule 14 which lays dovm
i

a procedure in certain cases,! Acccr ding to rule 14 (ii)»
ii

“where a disciplinary authority is satisfied with reasons 

to be recordad by it  in writing, that it  is not reasonably 

practicable to hold enquiry iii the manner provided in these 

r u l e s , d i s c i p l i n a r y  authority may consider ths circumsta- 

nces of the case and máke such orders ttereon as it  deons 

fit .”
!Í

7 . The application of the rule 14(ii) has been the

subject matter of many judicial pronouncements,It is 

wellsettled that disciplinary ^thority  raust act fairly 

and reasonably. and not arbitrarily aid that there should 

be 30DOCmaterial to suggest that 'the enquiry in a roanner 

laid down under rules 9 to 13 is not practicable and that 

theíe is material to suggest imposition of penalty without 

holding the enquiry. Reasons should be recorded as to 

the circurastances necessitating doing away with the enquiry, 

In  Tulsiram Patel and otlars vs. Union of India (1985 (22)

SLR 576) the Hon. Suprerae Court held that ” reasonaible 

practicability of holding enquiry is a matter of assessment 

to be made by tte disciplinary authority; sumih authoritfi 

is generally on the spot and knows what is hcppening."It 

was áL so held that the order of disciplinary authority 

dispensing wL th the enquiry and order of punishment are 

subject tojudicial review.Re'iter^ting principies lajd

f-

-4 -
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down in the case of Tulsi íiam Patel supra, the Hon. 

Supreme Court in Satyavir Singh v s . Union of India
I

(I986(l) SLR, page 255) observed that "in  re-exaraining
í

the relevancy of the reasons given for dispensing with

th-e enquiry# the court will consider the circumstances
ij

Bhich, according to the disdplinary authority made it
li

ccane to tfee conclusión that it  was not reasonably 

practicable to hold the enquiry, I f  the cc^rt finds 

that the reasons are irrelecant, the order dispensing 

with the enquiry and the| order of penalty following

upon it  wouldbe void and' the court v/ill strike them
í

out. It  Vías further observed that "in  considering the 

relevancy of the reasons given by the disciplinary 

authority * the court wi'll not# h&wever#sit in the 

judgraent over the reasons like the court of appeal 

ñor decide whether or notthe rea ons are g emane
■|

to clause (b) of the 2nd proviso are analogous Service 

rules. The court must put itself in place of disciplinary 

authority and consider what is in the then prevailing
I

situation# a reasonable man acting in a reasonable raanner
i

would be done. It  will ¡judge the matter in the light of 

the then prevailing situation and not as i f  the

disciplinary authority ^as deciding the question
'!

whether the enquiry shc^ild be dispensad with or not 

in the cool and detached atmosphere ofcourt room 

removed in time from tle situation in q u ^tio n . Where

two views are possible,' the court will decline to
,1

interfere” • '
I

8* The charge against the petitioner was that he

planned to beat up Shri Hasnain and Shri Bajpai, D ^u ty
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Chief Controllers# Northern R^ilv?ay' and on 24«6«81^
i

masterminded the incident in which both these officers 

were be aten up resulting in causingj grievous injuries

to these officers, The charfe alongwith punishment notice
•1

and also order containing reasons fpr dispe nsing with the
1 
I

enquiry wereall served on the applicant on the same day,

i'
i . S .  29 .6 .81 . We have carefally looked inte tsgiBS these

the victim
documents. Immediately afirer the incidenlr officers gave

their
reports in the office of the D.R.M , In /  reports the ra

i
is no mention that the petitioner was responsible for

organizing the assault. ^Iso the P ,I ,R . was lodged in

the pólice station. In the P .I .R . al^o no mention is made 

of the involvement of the petitioner. The pólice case,

however# was not proceeded with and the petitioner was
'1

not arrested. The department has filed before us the
I

record relating to the disciplinary proceedings. This
l

record conimences with page No. 8 and deals with S5>peal 

and the review. The record relating to the disciplinary 

proceedings in which the punishment wéis awarded, has not 

bea made available and the respondents have not been able 

to show US any other paper where the ^sciplinary authoriy 

has recorded the reasons as to why conside^that c^en

enquiry against the petitioner alleged offeaae of assault 

on public servante was not reasonably practicable. This 

being a mandatory previsión of tle rule# the orders passed
I'

in-a suramary manner without an enquiry strik^  at the very

i
root of the mandatory provisions and on this ground alone 

I the. enquiry without afforciing opportunity to the petitioner

I and also the ordér of dismis sal that followed it, are liable

i to be quashed. The learned counsel for the  respondents

stated that the disciplinary authority held a confidential

1
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o

- enquiry and that enquiry has disdosed  the cxxnplJigity of
li
I

the petitioner in the allegéd incident. We have not beén
li

shown any such confidential enqairy.lt has to be presumed 

that the disciplinary authority has not coraplied with the 

provisions of rule 14(ii)  and as such the impugned orders 

cannot be sustained. It  is also seen that the petitioner
I

has preferred an appeal invhich he has urged certain

specific grounds pointing out certain lapses on the part

of disciplinary authority and the enquiry held by the
authority

disciplinary authority. The kppellatV^accSter has not«r
I ponsidered th¿se grounds at all and passed the order in

II a routine manner holding that he has no reason to doubt
ii 1

' the correct application of mind by th e  disciplinary

i- ■
I authority. The review order álso is one para order which
ii • I,

¡ sád that there -was no justification to change the orders
ii-
i) of the appellate authority* The appellate order should

be in conformity withlhe provisions of jcule 20(ii) in 

as much as the orders were passed in a per&inctory

manner without considering all 1h e specific grounds
i|

urged by the petitioner particularly in the context of 

 ̂ tkeiBtbeing no enqttiry and opportunity given to the 

petitioner to explain his case before the disciplinary 

authority. We are of the view lithat the order of the 

appellate authority suffers from serious flaws. The 

order of tte appellate authority should be based on 

considering the evidence on repord and also particularly 

sufficiency of tl« reasons recorded by the disciplinary 

authority for dispensing with the enquiry. This being 

not the case, the appellate order is liable to be set 

aside. The reviewing authority very cryptic one 

para order and has not considerad any of the aspects
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raised in the review petition, ,

In the circumstanees, we hold that there has been 

no justification for dispensing with the enqiiiry as 

cónterr5>lated in the Railway Servants (Discipline & Appeal) 

Rules, 1968 andjhas been no evideiK:e whatsoever to connect 

the petitioner with the alleged incident of assaalt on the
||

public servant and the order of dismissal that followed, 

is bad in law# arbitrary»without ány basis or evidence. We
I

also hold that the appellate authotity was wrong in not
I

giving consideration in varous contentions given by the 

applicant in appeal# the reviewing authority also failed

to consider the contentions raisied before him.

i
10, Taking the facts and circumstances into osnsideration#

i|

vje quash the inqpugned order dated 29 ,6 .81 (Annexure-l) and
(Annexare 2)

appellate order dated 7*ll«si/and the review order dated

!
22,12.81(Annexure-3). We direct the respondents to reinstate

1

the petitioner with immediate effects. The petitioner is 

entitled for the arrears of salary and other benefits with 

effect from 29,6.81¿ethe date on whicS^ he was disnissed
I

from Service.The respondents will settle all the dalias of 

the petitioner within a period of three monghs.It is , however, 

open to the respondents to proceed with the disciplinary 

enquiry, if  t h ^  so choose giviñg the opportunity tothe 

petitioner as provided in law.

11. The petition is  allowed, leaving the parties to bear

j ittrK - Q í^'

J|^dl. Mettíber.

Lucknow Dated August# 90.


