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28/6/89

8/8/89

2 -
cz-lley 68
t\»lfl";’ ’f;’; 2lach

|
Hon' Mr. Justice K. Nath, V.Ca
Hon' Mr. K.J. Raman, A.M.

&Appearance has not been made on behalf of
any of the parties, Mthough it 1seems to
have been heard on 24/11/88 and now it has
been directed for a fresh argunent. The
office at Allahabad seems to have”‘_ issued
notice to Lawyers on 5-6-89, but,! it is not
clear, whether the Lawyers have been served

the notice or not. But, what is more important

is that Shri Haider Abas, the le ammed counsel
for the applicant has been elevated to be a
Judge of the High Court. The office will
re-examine the record :la’the case first and
find out the names of Lawyers for ‘the parties
and issue notices afresh to those Lawyers
fixing the date on 8-8-89 for hea______g

]

Notice be also issued to the appllcant
by name indicating that if his Lawyer M
was Shri Haider Abas, now elevated as Judge

of High Court, ’&e may engage same other ‘J)(g‘ezq 97\'?{

Lawyer for the case, !
/2@ T = MWM?W
- v.C. I appliest 4
n e ued J
(sns)

don' Mr, D.K., Aqrawal, J.M. :

shri L.P. Shukla, Learnex counsel ;for the aplicant
requests that this case be listed l}on 21/8/89.
Allowed. Let this case be listed bn_21/8/89 for hearing.

g
%(\ . ‘ Qodrin, "")

*’!/ - sl
(sns) ‘ Q’;\n
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IN THE HON'BLE HIGH COURT OF JUDICATURE AT ALLAHABAD

( LUCKNOW BENCH ) : LUCKNOW :
WRIT PETITION NO. {22///9F1982 -
\
| 'y tf

Jagdahba Prasad Tripathi, aged about 29 years,
S/o late Sri S.P. Tripathi, resident of 253/110,
Saryu Niwas, Nadan Mahal Road, Lucknow,
===~ PETITIONER.

VERSUS

1+ Union of India through the General Manager,
Northern Railway, Rmxxz Baroda House,
New Delhi,

2. Senior Dévisional Operating Superintendent,
Northern Railway, Hazratgan], Lucknow,

3¢ Additional Divisional Railway Manager,(ﬁg)
Northern Railway, Hazratganj, Lucknow,

4o Divisional Railway Manager, Northern Railway,

Hazratgan]), Lucknow.
=== OPPOSITE PARTIES,

s e e

WRIT PETITION UNDER ARTICLE 226 OF CONSTITUTION OF INDIA

The above named petitioner most respectfully

begs to submit as under:-

14 That the present writ petition is directed
agalnst the order dated 20,6.1981 passed by the Opposite
Party Noe 2 dismissing the petitioner from service,
exercising the powers conferred under Rule 14(ii) of

the Railway Servants {Discipline & Appeal) Rules 1968,
order dated 7.11.1981 passed by the Opposite Party Noe3
rejecting petitioner's appeal dated 11.8.81 and the

order datdd 22.12.81 passed by opposite party No,§
rejecting petitioner's review pgtition dated 17.{?:5981.
A true copy of the impugned orders dated 20.6.81,
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CENTRAL ADMINISTRATIVE TRIBUNAL,

CIRCUIT BENCH

LUCKNOW
T.A, 1036/87
(W.P. No. 1362/82) |
a
J.P. Tripathi 'e..Applicant.
versus

UniOn of India & Ors, ‘,...ReSponGEntS.

|
il

Hon., Mr, D.K.Agrawel, Judl. Member.
Hon, Mr. K, Obayya, Adm. Member,

(Hon.Mr. K* Obayya, A.M.)

Writ Petition 1362/82 filed in. the High Court of
Judicature at Allahabad, Lucknow Beﬁch has been received

in this Tribunal on transfer under section 29 of the

Administrative Tribunals Act, 1985 a&i it was registered

as T.A.1036/87.In this petition, the petitioner seeks
a direction for quashing the order of his dismissal from

service dated 29.6,.81,the appellate order dated 7.11.81

and the review order dated 22.12.1981,

2. The petitioner was employed in Northern Railway

as a Trains Clerk in 1977 and was wo#king in the control. -
room in DRM's office, LuCknow. By oréer dated 29.6.81

he was dismissed from service for alﬁeged involvement

in the assault of public servant$ Moﬁ?. Husnain and S.C.
Bajpai on 24.6.81. The dismisgsal ordef is accompanied by
statement of charges and also the ordér indicating the
circumstances under whichit was not pOssible to provide

any opportunity to the petitioner to defend his case before
passing the impugned order. The contention of the petitioner

is that he came to know of the incident of 24.6.81 in which

the aforesaid public servants were assaulted later)and that



the allegation that he is 1nvdlved was false, His
name is not mentioned in the F:“\.I.R., though he is well
known tO the victim public seﬁants» It is also contended
by him that under Rule 14 of the Discipline & Appeal

i
i

Rules, the disciplinary authority should be satisfied

Aalisbeo

as to the circumstances necessi%:ating dispensing with
Mo
the enquiry / should be based on objective assessment

and cogent reliable materiale. xxxamaxmmmmm

reJckx¥eomawxxixt, It was practiéable to hold an enquiry n
this case, Notice before imposing the penalty which is

mandatory, requirement under rule 14 was not issued to

him., The disciplinary authority has not taken into

consideration the totality of ciréumStanCes}.gssertaining the
truth.Therefore, the punishment is"\ arbitrary. He preferred
an appeal which was rejected. The i;leas urged by him in

the appeal to consider the grounds l!‘!:for not holding the
enquiry vem not looked intO_andﬂuat:“’_ the appellate order

is cryptic, non-speaking and as suci; it is liable to be

quashed. The review order also suffers from the same

infirmity, as such cannot be sustained.

3. In the counter filed by the respondents, it is

stated that the enquiry was held proﬁerly and formalities

were fulfilled and action was taken ébainst the petitioner
authority

after disciplinary @spopxkry was fully Satisfied with the

enquiries and revealatiorf of confidential enquiry. It

was neither possible, nor in the interest of administration
£o hold any enquiry as & stipulated in the rules.It is

further contended by them that the appeal as well as the

and_orgders passe
review was considered/ams after

e cmsideratiOn. The
confidential enquiry held by the disc1plinary ahthority
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the '
established that/petitioner

in the assault.

was actually involved-
, 4.
|

in
W
civil suit filed by one Naeem whq() also dismissed for

In the rejoinder, the petitioner stated that/the

involvement in the same incident)“ 'ﬁ\e ¥ictim officials

were examined and they have testified)the fact that
nobody from the department was present at the time of

incident, and they havre not seen the petitioner at incident.
5.

We have heard the learned counsel for the

parties, The learned counsel for tﬁ‘e petitioner assailed

the impugned order as arbitrary and‘!:vviolative of Article

311 of the Constitution:; there was ﬂq evidexe to connect

the petitioner overtly or covertly with: trealleged

incidentof sssault on the public servant, No reasons

were given as to why the enquiry was i;:ot practicable

; no
and the appellate order disclosed that there was/ application
of mind of the “appellate authority® and the reviewing

authoritylas passed a cryptic order. He contended that

dismissal from servicé under rule 14 of the Railway Servants

(Discipline & Appeal )Rules, 1968 is a draconian measuare

and should not be 1ichtly applied in routine wag. The

taken in tlke counter.

learned counsel for the respondents reiterated the stand
6.
-

We have given ocur careful cmnsideration to the

rival contentions and perused the record placed before

us by the learned counsel for the respondénts. We hare

also noted that rules 9 to 13 of Railway Servants(Discipline
& Appeal) Rules, 1968 lay down the procedure for imposing

cE penalties. In case of major penalties, éhe procedure

is elaborate while in case of minor penal_.ties it is not

Oﬁ’ ‘
!
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sO elaborate. But what is coxi'unon in this procedure is that
opportunity is afforded to the charged officer to explain
his case, crosse-examine witnesses, examine his own witnesses
seek copies of documents reljled upon. An endquiry, if it does
X% not conform to these mles%, is vold. Exception to these
rules, howvever, is provided :I.un rule 14 which lays down

a procedure in certain ca.ses.' Acca ding to rule 14 (ii)s
“where a disciplinary authority is satisfied with reasons
to be recorded by it in writir}g, that it is not reasonably
practicable to hold enquiry in the manner provided in these
rules.....disciplinary authorfty may consider the circumstae

nces of the case and make suchi orders trereon as it deems
fit." '.L

7. The application of theﬂ rule 14(ii) has been the
subject matter of many judiciai pronouncementg, It is
wellsettled that disciplinary %uthority mast act fairly
and reasonably: and not arbitr_afily ard that there should
be ¥xmaterial to suggest that "'_the enquiry in a manner
laid down under rules 9 £o 13 is not practicable and that
thefe is material to suggest imi:osition of penalty without
holding the enquiry. Reasons should be recorded as to

the circumstances necessitating doing away with the enquiry.
In Tulsiram Patel and otlxs vs. G‘Union of India (1985 (22)
SLR 576) the Hon. Supreme Court “\held that "reasonable
practicability of holding enquiry is a matter of assessment
to be made by the disciplinary aﬁthority; sumh authorith

is generally on the spot and knoﬁs what is happening.®It
was a so held that the order of disciplinary authority
dispensing Wi th the enquiry amd érder of punishment are

subject tojudicial review.Re'itersting the principles laid

P



down in the case of Tulsi“i. Ram Patel supra, the Hon,
Supreme Court in Satyavir Singh vs. Union of India
(1986(1) SLR, page 255) gbsarved that "in re-examining
the relevancy of the reagons given for dispensing with
th-e enquiry., the court lfvill consider the circumstances
which, according to the uﬁisdplinary authority made it
come to the conclusion t{lat it was not reasonably
practicable to hold the ianquiry. If the court finds
that the reasons are :er;elevant. the order dispensing
with the enquiry and theié order of penalty following
upon it wouldbe void and" the court will strike them
out. It was further obsejWed that "in considering the
relevancy of the reasonsi given by the disciplinary
authority » the court wifll not, hadwever,sit in the-

judgment over the reasons like the court of appeal

nor decide whether or ﬁotthe rea ons are germane

to clause (b) of the Zné proviso are analogous service
rules. The court must pt;zt itself in place of disciplinary
authority and consider ghat is in the then prevailing
situation, a reasonablew; man acting in a reasonable inanner
would be done. It will liudge the matter in the light of
the then prevailing sit{lation and not as if the
disciplinary authority %ﬂas deciding the question

whether the enquiry shohld be dispers ed with or not

in the cool and detached atmosphere ofcourt room

removed in time from the situation in question. Where
two views &re possible,; the court will decline to
interfere®. -}

8. The charge agailnst the petitioner was that he

planned to beat up Shri Hasnain and Shri Bajpai, Deputy
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Chief Controllers, Northern Railway1and on 24.8.81,
masterminded the incident in which both these officers
were beaten up resulting in causingigrievcus injuries

to these officers. The charfe along?ith punishment notice
and also order containing reasons f9r dispensing with éhe
enquiry wWereall served on the appliéant on the same day,
i.2. 29,6.81. We have carefully looged into ﬁg;s these

, the victim
documents. Immediately after the indident(officers gave

! their
reports in the office of the D.R.M. In / reports thetke
)
is no mention that the petitioner was responsible for
organizing the assault. Also the F.I,R. was lodged in

the polic e station. In the F.,I.R. also no Mention is made
of the involvement of the petitiOner; The police case,
however, was not proceeded with ard ?he petitioner was
not arrested. The department has filed before us tle
record relating to the disciplinary Sroceedings. This
record commences with page No. 8 and%@ealu with appeal
and the review. The record relating t? the disciplinary
proceedings in which the punishment was awarded, has not
ber made available and the respondenté have not been able
to show us any other paper where the éisciplinary authoriy
has recorded the reasons as to why pe ‘iconside?that apen
enqyiry against the petitioner for alieéed offence of assault
on public servant, was not reasonably ﬁracticable. This
being a mandatory provision of tre rule, the orders passed
in-a summary manner without an enquiry strikec at the very
root of the mandatory provisions and on this ground alone
the enquiry without affording opportunity to the petitioner
and also the order of dismissal that followed it, are liable

to be quashed. The learned counsel for the respondents

stated that the disciplinary authority held a confidential

|



- enquiry and that enquiry ha$ disclosed the complgcity of
the petitioner in the allegéd incident. We have not been
shown any such confidential:enquiry.lt has to be presumed
that the disciplinary autho%ity has not complied with the
provisions of rule 14(ii) and as such the impugned orders

cannot be sustained. It is also seen that the petitioner

has preferred an appeal invﬁich he has urged certain

specific grounds pointing o&t Certain lapses on the part

of disciplinary authority and the enquiry held by the

authority
disciplinary authority. The appellate/sx@sx has not

.considered thése grounds at %11 and passed the order in
a routine manner holding tha# he has no reason to doubt
the correct application of m%nd.byt:he disciplinary
anthority. The review order élso is one para order which

' sdd that there was no justif%cation to change the orders
of the appellate authority. The appellate order should
be in conformity with the proQisions of rule 20(ii) in

as much as the orders were passed in a perfunctory

- manner without considering al# the specific grounds

urged by the petitioner particularly in the context of

——

{ theim being no enquiry and opportunity given to the

petitioner to explain his case before the disciplinary
authority. We are of tlke view I:!lthat the order of the
.appellate authority suffers ffom serious flaws. The
order of the appellate authority shOuld.be based on
considering the evidence on rekord and also particularly
sufficiency of the reasons recérded by the disciplinary
authority for dispensing with-éhe enquiry. This being
not the case, the appellate ordg; %s liable to be set

m brd
aside. The reviewing authority &5 very cryptic in one

para order and has not considered any of the aspects
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raised in the review petition.

I
h

9, In the circumstances, we hold that there has been

no justification for dispensing with the enquiry as
contemplated inHEZE_Rallway Servants (Discipline & Appeal)
Rules, 1968 and)has been no evidence whatsoever to connect
the petitioner with the alleged iqcident of assault on the
public servant and the order of dismissal that followed,
is bad in law, arbitrary,without Jny basis or evidence. We

also hold that the appellate authotity was wrong in not

giving consideration in varous contentions given by the

applicant in appeal, the reviewing‘authority also failed

to consider the contentions raised before him
i
10, Taking the facts and circumstences into consideration,

ve quash the impugned order dated 29,6.81 (Annexure-1) and

(Annexure 2)
appellate order dated 7.,1i.81/and the review order dated

22,12.81(Annexure-3). We direct the respondents to reinstate
the petitioner with immediate effect. The petitioner is

entitled for the arrears of salary ;nd other benefits with
effect fram 29.6.81(r the date on which he was dismissed

~ from service.The respondents will settle all the claims of
the petitioner within a period of thfee monghs.It is, however,
open to the respondents to proceed with the disciplinary

enquiry, if they so choose giving the;opportunity tothe
petitioner as provided in law,

i1, The petition is allowed, leaviné the parties to bear
their n costs,
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Lucknow Dated August,‘Z/ 90.



