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Annexure -B

CENTRAL ADMINISTRATIVE TRIBUNAL
Circuit Bench, Lucknouw
Opp.Residency Gandhi Bhawan,Lucknouw
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APPLICATION No, _ | O™ _ of 1959

RANSFER APPLICATION No, e~ afelg

OLD WRIT PETITION No.:t__ 1210 ofQn

CERTLFICATE

: Certifiad that no further action is required to taken
and that the case is fit for consignment to the record room (decided),

Dated ¢

COUNTER SIGNED ¢ , | (7//1
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Signature of the
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Section Officer/Court Officer
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Supreme Court Judgement, those who were uppointed prior
to 22nd vecenber, 1759, and ofter 22nd June, 1949, be

given geniority on the length of service wnd not from the

dite of confirm:tiony while the seniority for the others

remaing on the b,sis of dute of confirmutionse A copy
- “RA 4R 5T
of thig Circul: #A?f the Opposite Purty number 4 is snnexed

as Annexure Number 2 to this Wt Petition.

12 That from time to time, the grutugtion list of

the cless 1IL staff of the UsPe Circle hus been lssued,

the lust of Which wes issu@é'in the yeur 1977, corrected
upto Jenuary, 1977, in this list of clerks, the Petitioner
te nome 2id not find pluce possibily due to the circumstan

-ces thut the Petitionsr wes not confirmed till that date.

13 That in this lisgt of UsPe Circle lirge number of
parsons found pluce, who were uppointec severil yeurs
luter than the Petitioner, in thig Ligt among the Tinme-
gcule Glerks, in which the Péitioner is, the Llust person
hus enbered into this grade on 30th Octobsr, 1974, more
thun 12 years later than the Petitioner - Shri PeKe Pradhe
but wae confirmed on 1t March, 1977, And the Petitioner

could not find place in ite

1% Thot the effect of counting seniority on the
busig of duste of confirmstion is thyt the Petitioner has
to loose more thfn 18 yeurs of service in the mutter of
the determinstion of the seniority, which obviouely

affects hig chanceg of future promotion, very sdverngelye

15« . That it is also O be claprifisd that no specific
critarin or uniform scule is followed on the Circle Level
in the mgtter of confirmation and the confirm:tiong ure

ordered gmong the Time-Scule Clerks us the permsnent
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b o —eonfirmetIon.
20s That the notification of the uirector=-General,

dated HZth April, 1975, is @mae wholly‘urbitrary and
discreminatory und it provides two scules of seniority
in the sume clags of persons without uny tencible or
distinguighable criteria and without any reusonable or

rational bagis for the differentiul treuatm-nte

21 That the sol~ criteria of @eaderity confirmatio
for the purpose of the geniority isAwholly arbitrary
doees not stgnd the t8st of reusgonibleness @nd résults
into the forfeiture of lones period of service of the

Petitioner without any bigise

224 Th:t the Petitioner hus wholly unblamished
career of gorvice and will be promoted, but for the only

critaria of senioritye

23 That in this vicw of the matter, the Petitioner
has no any other equully affective remedy, but to evoke
the jurisdiction of this Hont'ble High Court wmons others
on the following -

GROUWLNODS ¢=-

(A) Becausge, the circulu£ of the liinistery of the
ﬁome Affairs, deted 22nd Jecember, 1959, «nd the circula
of the Director-Generul duted 12th April, 1978 are
wholly arbitraery and discreminutory und violates the

Fundamentel Richts of the Petitioner guaranteed under i= @

the provisions of Article 14 und 16 of the donsti tuti I

of Indic.

(B) Becausge, the two circulars resultes into the

curtailment of the valueuble lone period of eervice of
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IN THE HON*BLE HLGH COURT OF JULICATUR :, Al .-'.i-'-r/'.t.u«;).u'w;

I Y1 Y1 11 i/
LU OGANUW Dlulvell, Lt LANDWe

1d.iil &Jiﬂ ~‘ l'.LLh‘. laU. .Jil.\'. EF ']va.

1982

AFFIDAVIT
18

HIGH COURT
ALLAHABAD

Rumesh Chan er Suxenas cee Potitioners
Versug.

Union of 1ndisx and Utherse cevs Opposite Parties.

I, Rumech Chunra Suxena, aged pbout 4k yeurs,

a £ Chwt Doem 1Y) oA T Dt Aant ~ Al /al V. %
gon of Shri Rum Chandra Suxenu, ResiCent of R244/64, Iunlya-

¢anj Roud, Lucknow, stutes on o:th ns under :-

Lo

1e Thot the deponent is the Petitioner in the ubove
Yl mentioned Writ Petition, as such he ig fully conversant

with the fucts wnd the circumgtances stuted in the guid

Writ Petitione

20 That the contents of paregraph number 1 to 2%

of the Writ Petition wre true TO my Owll knowletge.

3e That the deponent, himself, hus comperad the
W
Annexure WNumber 1 to 9§ , either with the coples malntoine
p - o= JAR ha £ thadd Wam
; by him, or served upon him, or us coutt b€ 1 tched by him,

it B4, «nd they are their true coples.

| 1 (i&~
U/.‘&[.LI:;U: .Lll \J.L;... o J o (\m & X&m‘-’\g

FatARY o, 17826 { Rame Chendrs Suxena)
@V\K«LL{; [L/ U*pOLlf NUe




VERIFL1CAT LONe

I, the above named deponent do hereby verify
thot the contents of paragr:ph number 1, 2 sn’ 3 of this
offidavit are true to my own knowledge. Nothing in it

is wrong snd nothing materisl has been conceuled, so

Q\%,& @&b« Sean s

4 vo
i daalasd b, 1762 (Ramesh Chundr: Saxena)

U%pO;lﬁllt-

help me GOu.

-

I know the deponent, identify him, who hus sign
ed before me.

t
WATEUS L D d N fﬁ—;jﬂ}ﬂ

} | ) xuix‘ NA .
3;ﬁtzﬁf'>4 , 1982 Clerk to Shri Abdul Mennwn, Advocute
Man et Councel for the Petitloner.

golemnly sffirmed before me on this the /4 th

me&/ M
\ - ‘ 2 R
day of Jamucry, 1962, ot & Weaatie /pems, by Shri Ramesh

s Chandre Suxenu, the deponent, who hus been identified

by ths clerk to Shri Abdul leannen, Advocabe, ALLuhabad

Hish Court, Lucknow Bench, Lucknows

I h:ve sutisfied myself Dy examining the depo-
nent thut he fully understunds the contence of this

offidavit, which hys been read out und explyined by.mes
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) Provided that where persons promoted initielly on a’temporary

i basis are co nfirmed subsegently in an order different from the |

1 order of merit indicated at the time of their promotieon, |
seniority shall follow the order of confirmation and not the
orignal orier of merit,

(ii) Where promoticis to a grade arc made from more then one
grade, the eligible persons shall be arrenged in separate lists in the
orier of their relative seniority in thcir respective grades, There=
after, the Departmentel promotion Committee shall select persons for
promotion from each 1ist upto the prescribed (uota end arrenge all .
the candidates selected from different lists in aconsclidated order
of merit which will detemmine the seniority of the persons on
pr.omotion Yo the higher grade,

bl
=Dod

in the releYeant recruitment rules, the Minstries/Departments may do
[

Notes= If seprate quobas for prowotion have not already been

S0 now, in sonsultabion with the commission wherever necessary,

6. Relative seniority of Direct Recruits end Promoteeg

The relative seniority of direct recruits end of promotees shall
be dtemined according to the rotation of vacancics bebween direct
recruivs and promotees which shall be based on the quotas of vacancies
reserved for direct recruitment and promotion respectively in the
Recruitment Rules, h )
Ts Transfercess |
| (i) The relative seniority of persons appointed by trensfer to |

a Central cervice from the Subordinate Offices of the ‘
Centrel Govemment or other Departments of the Uenbrsl or
- wtate Government shall be determined in accorcance with the
order of their solection for such trensfer,

(ii) Where such trensfers are effected ageinst specific quotas

7 prescribed in the recmuitment rules thereforg the relative
seniority of such transferces vis-a=vis direct receuits and
promotecs shall be determined according to the robation of
vaczncies which shall be based cn the quobas reserved for
trensfer, direct recruitment and promotion respectively in the
recruitment mles,

(iii) Where a person is appointed by trensfer in accordance with a
provision in the recruitment rules providding for such trensfe
in the ement of non-availaovility of a suitu.le candidate by
direct recruituent or promotion, such trausferses shall be
graiped with direct recruits or promotees, as the case may bey

for the purpose of par: 6 aboge He shall be runked below all

&M@M\x Femrss.

P

e Ry




[

! _ D - %
161 ¥
: N

dircct recruits or prouwotecs, as the case mey be, selected m the

Seme occasion,

8o Persone appointed on ad=-hoc basis to & grade without consuliatien with
the U.P+5.Ce uner Regulatian 4 of the U,P,3,0, (Exemption from Consultutia)
Regulations, 1958 are to be replaced by persons approved for regular appeinment
by direct recruitment, promotion or tremsfer, as the cese may be, Until they
are replaced, such persons will be shown in the order of their ad-he¢ appoint=
ment and below all persons regularly appointed to the grade,

Explenatory Memorendum

Genze]l Principle 4% The Union Public wervice Commission invarisaly indicate

the order of prefercnce at the time cf slection and it will not, therefore,

be different to dtermine the relative seniority of persons recruited

through the Commissi on, In order to obviate diffieculties in diermmining b

the melative senioirity of direct recruits recruited otherwilse than through

the U,PeS.0,, the slecting authoritity shoild indicate the oruer of merit

ac the time of selectim,

General Principle 5(i) s Where promoticns are made on the basis of selesction

by & DP,S,, the seniority of such pramotees shall be in the order in which ;
they are recommended for such promotion by the Committes, Where promotions

are mede on the bacis of seniority subject to the rcjectian of the unfit, the
senioerity of persons considered fit for promobtian ot the came time shall be

the same ac the relative seniority in the laver grade from which they are
promoted, Where, however, a person is considered as unfit for promotion and

is superseded by a junior, suck person shall not if he is subsegently founnd
suivable snd pronoted, btoke seniority in the highé:r grade over the junior
persons wiho had superseded him, |
Genersl Principles 5(ii) s Illustratim: uhere 75% of the vecancics in the |
grode of Uppes-Bivielen-Llezk-ane [ead Clerk arce reserved for promotion |
from the grade of Upper Divisian Clerk end 255 from the grede of Store-K.eper,
the eleigible Upper Divisien Clerks and Store-Kecepers shall be arienged in
separute lists with reference to their relative seniority in those graues,

The D,P.C, will make slection of three candidates from the list of U,D,C,

end 1 from the list of sbtore-Keepers, Theredfter the selected persons from

each 1ist shell be rranged in a single list in a consolidated orcer of merit
assessed by the D,P,C, which will determine the seniority of the persens on
promotion to the higher grede,

General Principles &3 A roster should be maintsined based on the reservaticn
for direct recruitwent and promotion in the Recruitment Rules. where the
reservation for each method is 50/, the roster will run as follovwss-

(1) Pramtion, (2) Dircct Recruitment (3) Promotion, (4) Direct recruitment
ang 80 o, sAppointment should be made in accordance with this soster and

seniority detemmined accordingly,
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' I1mstrations Where 75% of the vecancies are reserved for pranotion and

25% for direct recruitment, each direct recruit hall be renked in senioxid
-ty below 3 promotees, Where the quobtas are 50% each, every direct reciud
shall be rurnked belww & promotees, If for any reasmn, & direct recruit
or a promotee cases Lo hold the appoinment in the grade, the seniority
1ist shell not be resarr nged merely for the purpose of ensuring the

proportian referred to above,

General Princple 7(d)$ The principle leid down in pere 7(i) will not

prosent any difficulty where recruitment by transfer is made singly

and et interv.ls btat it willbe found wanting in acses where two or more

persons are selscted from different sources on the same occasion anc

the €1 ectdion is spread over mimber of days. It will, therefore be

necessary for the authoritics responsible for approving appointments
- by tr:nsfer to indicate the inter-se order of merit of the selected

persons in such cases,

\ Genersl Principle 83 while the seniority of persc ns appointed on an
| ad=hoc bais will be determined as indicated in para & of the Amnexure,
the seniority list should clearly suow that such perond arc nob eligible
for promotion or canfirmetion,
Amexure = 111
In the supreme Court of India,
Civil Appellate Jurisdictim
Civil Appeal Noo 1845 of 1968
| Union of India and Ors, essse Appellant,
versus
M, Ravi Verma and Ors, sss o Respaondents,
i d

> Civil Appeal No, 1346 of 1966

Union of India and Ors A dppellant,
| Versus
| we Genapathi Kini and Ors esee Lesondent,
| dnd

C:L'Vll A{,\L)e&l NG, 50 of 196‘9
Union of Indie & Ors eesess Appellant

Versus

Jaresh Kumar end Ore eeves Respondent,
Judgement,

KHANA, J

.

Whether the criterdien to dtermine the seniority of Ryvi Varma

K
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and Ganapathi Kini re spendents shold be length of service in
accordance with the office Memor:ndum dated June 22, 1949 is.ued

by the Ministry of Home Affairs, as claimed by the said respondents
or whether it shaild be the date of confirmetion, as claimed by the
appellants, is the mein questim which arised for desisicn in civil
appeels Nos, 1845 and 1846 of 1968 which have been filed by the
Union of India enu wo others by special leave against the judgement
of Mysore High Court, similar question arises in respect of the
seniority of Suresh Kumsr and Tara Chand Jain respondents in Civil
appezl No, 50 of 1969 which has been filed by the Union of India

and two others on a certificate granted by the Punjab and Haryana
High Court against the judgement of that Court reversing in Letters
Patent appesl the decision of the single judge and issuing e widt
in favoar of those respondents, The High Court held in all the

cases that the senierity of the concemed respondents should be
dtemmined on the basis of the length of service in accordance with
the sbove mentimed office Memorandum,

Before giving the facts of the threce cases, it would be portinen
to refer te wwo Office Memcrandum ie ued by the Ministry of Home 1
Affairs, One of the memorsends is dated June 22, 1949. 1t was mentimed;
in this memerendum that the Government of India and under consideraticn
the question of the fixation of senilorilty of displaced government |
servants and tem orary employees in the varicus grodes, Lmployees

of the Centrel Government who were displa ed form their Offices

in Pekisten, according to the memorandum, had been absorbed in

offices under the cambirol of the same adminstrative Ministry or
nominetim by the transfer burcam of the Ministry of Home Affairs

in other offices., A1l Those perseons had been appointed, with a few
exceptions, on temporary basis, The Minisiry of Home Affairs accord-ing
~lycamveyed the following decisions

|
_r |
consultation |
'It has nos been decideu in /eemimaeen with the Federal |
Public Service Comission that the question of seniority in each 1
grade sharld also be examine in the same context end specific
mles suitable for each service prescribed in framing those instmct-
ions, The question of seniority of Assistants in the Secretariat was
recently eoxamined very carefully in consultatien with all the

Ministries and Federal Public cervice Commission and the decisions

”qu_, {4}/}}‘ |

S IY-2-19F




st

20
1ot %}/ };’

reached are incorporated in para 8 of the ‘Instiuctions for the
intial censtitution of the grede of Assistants! an extract of which
is attached, It has been decided that this mle sheild generally
by tiken as the model in framing the mules semomty for other
services and in respect of persons employed in any parbticular grade
seniority should, as a generel mule, be determined cn the basis of the
length of service in that Grade irrespective of whether the latter
wag under the Central or Provincial Government in India or Pakisten
It has been found difficnlt to work on the basis of 'Compaxable!,
posts X or grades and it has therefore been decided that ' service
in an equivelent Grade! whould, generally be defined as service

on & renge of pey higher than the nimm of the time scale of the
grade ccncerned, The seniority of persons gppointed on permenent

or quasi-permenent bacis before 1st Jamuary, 1944, should, however,
not be distrubed,?

Direction was accordingly issued by the Ministry of Hgme Affairs
that the principles given in the Memorandum be bumed in mind in
detemining the seniority of 'Goverment servents of various cate-
gories employed under the Ministry of Finance, etc.,' On December
22, 1959 another Office Memorsndum was izsued by the Ministiy of
Home Affairs on the subject of the gemersl principles for debermining
Seniority o various categeries of persons employed in Centrel Services,
Material part of this remorendum was as under,

iThe instmictions contained in this Ministry's office Memorandum No,

30/44 /4 8=Apptts, dated the 22nd June, 1949 were issied in oxder te

safeguaxd the interests of displaced Government servants appointed te
the Central Ser vices after pa rbtition, is it was not possible to
regulste the seniority of cnly displaced Goverment servants by giving
them credit for pr evious service, the instructims were made applicsble
o &all categories of persons appointed to Centrsl Services., The
principles contained in the 22nd June, 1949, Orders were extended toge
(i) Ex-Government servants of Bume appointed te Centrel
vervices and
(ii) The employees of former part 'BY States taken over to
the Centre as a result of Federzl Financial Integration.
The instructims contained in this Ministry's office Memorsndum No,
32/10/49-03 dated the 31st March, 1950 and No, 32/49-CS(C) dated the
<0th Geptember, 1952 similarly regulate the scniority of cendidabes
with war service appcinted to the Central vervices,
2e The questim has been reised whether it is necessary to cantime
to apply the instmuctims contained in the Office lMemorsnda cited
abore, Displaced Government servants have by and large been absorbed

in the varicus Central Services and their seniority has been

Q\BM M om0 o,
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in the various Centrel Goverment Services and their seniority has }
been fixed with reference to the_ previous sService rendered by then /
Semilarly, the seniority of exemplayees of the Government of Buima b
and of Par 'B' States as well as candidates with war Service has
already been determined in accordance with the ins tructiens cited above,
4s The specific objects underlying the instructicns cited above have
been achievel, there is me laager any reason to apply those instwmictias
in pre ference to the no:mal principles for detemmination of seniority,
1t has, therefore, been decided in consultetim with the Union Public
wervice Comissicn, that hereafter the seniority of &ll persms appointed
to the various Central Services after the date of these instmctions should
be determined in accordence with the Lewiomix Genere]l Frinciples annexed
herevith,
" The instiuctions centained in the vario us office memoranda cited in
paragraph 1 ebove are hereby cancelled, except in regurd to determination
of seniority of persons appointed to the varicus Central Services prior o
g the date of this office Memorandum, The re vised Gener:l Frinciples
embodied in the dnnexure will not aprly with retrespective effect, but will
come into force with effectfrom the date of is ue of' these orders, unless
& different date in respect df any particulk r service /erade from waich
these revised parinciles are to be adopted far purpeses of determining
senicrity has alrem,/ been «r is hereafter agree d Lo by this Ministry!
Relevent m 1ts of paragre 2phs 2, 3 =and 4 of the Annexure bo this Memorandum
were @as unders:
"2 <ubject to the provisicns of pare 3 below persons appointed
in & substantive or officiating capacity to a grade prior to the
issue of those geners], principles xk shall retein the
relative seniority already essigned to them or such Seniority as may hereafter
be assigned to them under the eXisting order ap lcable to their cases and
i’ shall er-block be senior to all others in that grude,
"3+ Subject to the provisiens of para 4 below, perment
officers of euch grade shall to ranked senior to persons who are
officiating in that grade,
"4o Direct Remuitss
EJotm*i'l;hstandjm' the provisions of para 3 « aboe, the relative Seniority
of &1l dircet recruits shall be deuemhnea by the Order of merit in which they
are selected for such appointment » on the recomendations of the u,p,5,C,
or XkE other selecting authority persons appointed as & result ofan earlier

slection being senior to those appointed as a result of & sub guent S&l\.CulO"l

TRy K {Z/ j, \
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‘ Revi Varma, respondent Ho, 1 in Civil ippeal No. 1845 of 1968

\

.

was appointed as an Inspector in the Centrel Hxcise Collectrate in
Madres on 27=5=1947 and was confirmed on 7-4=~56, Genspathi Kini,
Ie.zponz;iunb lio 1 in Civil Appeal No,. 1846 were appointed as an Inspector
in the Central ixcise Collectorete in Madras on 28=5=47. In view

of the was service rendered by Ganapathi Kini his service for

parpose of seniority was computed with effect fram 10«1 046 and

he wos confimed on 7=4=56, Ganspathi Kini and Rpvi Varme were %c

saown &t serial Nos 115 and 141 in acc ordance with the length of

service in seniority 1list of inspeciors prepared in 1959, wubsequently

on the directions of the Central Board of Revemue catained in letter

dated Ccbober 19, 1962, a review seniority list wus prepared in 1963
cee

by computing seniority from the date of confirmation, In the gém;?nﬂmc

revised 1list Genapathi Kini and Rovi Vemma were shavn as serial
Nos. 149 and 150, junior lo persons bo whom they had been shown

- . . ' \ o Laps . P ,
senior in the ecrlier seniority list, Genapathi Kini and R vi Verma H
a

thereupan field petions under arcicle 226 cf the Constitution

of Indian preying for cuashing the rcvised seniority list prepared
in 1963, The main grond taken in the writ petitions was that the
seniority should be determined according to length of service in

4

terms of Office lemorendum dated June 22, 19 of the Ministry of
’ J

Howe &sffairs, Inpleased in the writ petions as respondenis were

the Union of India, the Central Board of Revemie znd the Collector
of Central Excise as also those inspectors of Genersl Lxcise who,
according to the petitioners, were Junior to them but wio on
account of being shown senior to the peticners in the revised
senlority list has been appointed as wenior Grade Inspectors of
CUentral Lxcioce,

The ebore mentioned wirit petitions were resisted by the
appellants, The leanred judges of the Mysore Iigh Court referred
G0 the moranda dated June <o, 1949 and held that the aliered wmle
emoodied in the lemorandum dated December 22, 1959 for the determination
of seniority would be insppliceble to perso.s apycinted before June 22,
1949 like Geanepthi Kini, Argument was advenced on behlaf of the
appellants thot an July 3, 1957 the Central Board of Rewemue had again
adopted the mule that the date of the confimation should from te the

basie for determination of senio rity, This argiment did not find fiveur

Srossh Q_LL}R (oarn o
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Health services, The Deputy Assictant Director General Medicel Stores,

‘as well as 10 other scheduled castes employees of the Medical Stores

Deport Karnel who had been shown senior to the petiticners in the
revised seniority list,

the above petions werc resisved by the appellants and wem
dismissed by the learmed single jude, (n letters Fatent appesl the
judgement of the single judge was reversed and it was held that suresh
Kamar end Tarz Chand Jain having appointed prior to December 22,
1959 were governmed by the mile of seniority cata ned in the Office
Memorandum dated June R2, 1949 isc.ued by the Ministry of Home Affairs
This posivion in the opinion of the leamed judges, was not affected
by the subequent office lemorandum issued by the Ministry of Home Affairs
So far as the Memoradum deted June 19, 1963 issued by the Directrate
General of Health Services was concemed, it was found Uo be not in
consensnce wi th the Office Memoradum issaed by the Ministry of Home
Affdirs cn June “i, 1949 and Dcember 22, 1959. 4s such, the Memorandum
isgued by the Directorate Generzl of Health Services, according to the
leaned Judges, could not affect the seniority of suresh Kumar emi Tare '
Chand Jain, In the result the revised seniority list was held to be
invelid end the Unien of India end two other appellants were directed
To prepared a reviseu seniority list in accordance with the Original
seniority of wuresh Kumazr and Tare Chand Jein,

The leamed Solicitor General on behul of the appellants has
at the ouvset referred to Memorande dated June 22, 1949 and Deember 22,
1959 issued by the Ministry of Home Affairs end has argued that after
the issue of the latter Memorsndam the seniority of all Gentrazl Governmentg
employees shou 1d be detemined by the date of their confimeatiem
and nob on the basis ol the length of service, In this connectiocmwe find
that t e migration of a large number of Gvernment employecs after
the partition of the contry from areas now forming part of Pakistan
reulted in a situravion wherein the Government had to review the mles
relating to seniority, A: most of those displaced Government servents
had been employed on temporary basis end as it was felt thel they
should be given scme weightage in the matter of seniority cn compassicnate
graunds, the mle as evolted that the seniority should be detemined o
the basis she-as-ab-as-fets-shai-shey-she length of service in euivalent
grades, The seniorily of persons appointed dan permenent basis or quasi-
permanent basis before Jeruary 1, 1944 weas hovever, Ieft undistmubed,
Farther, as it was not possible to regulate the seniority of only
displaced Gorernment servants by giving them credit for previoas service
the inst.uctims werc made applicable to all categeries of -persons

appointed to Centrl services, Office lemorandum dabed June 22, 1949

.)\.‘
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7/ wed emsequently issued, The above principles were alse exvended 7’

1" ; to other categoxy of Government employecs, including those with
was service,

The matter w=as reviewed thereafter in 1959, The
Government then found that displaced Government servants had
by and large been absorbed in the variws Ce-nitrel services and
their seniority had been fixed with reierence to the previocus ser vice
rendered by them, S me was found to be the position of other Government
servan.e who had been given the benefit of the principles contained
in memorandum dated June 2<, 1949 had been achieved and it was
no longer cmsidered necessary bto apply those instructions in -
preference to the nomal principle for detenmination or seniority,
it was decided th t the seniorivy of Centrsl Government employees
waild henceforth be determined in accordance wilth the generel
- principles cantained in Anmexure Go the Office lemorzndum issued

by the Ministryof Home Affairs an December 24, 1959, (ne of chose

EN

principles was thot pernament officers of ecch grade would be renked
senior Lo persons who were officiating in that grade., The effect
of that, as submitbed by the lea:ned wolicitor General, was that
the seniority was to be detemmined by the date of confirmaticn and ‘
not on the basis of length xx of service as was the rule canteined ‘
in the office Memoradum dated June 22, 1949. :_S'::Eb—ma.v@.&-m I
wRaerlymag-Lhe tRstraciions -of-dans-LRy~31949-had-been-ackisved
Al e S 1O L O EG Y- CONS RO T RE 0B LS AFY —bo—ah k) ~Lhese -Lassrl e Ul0ns
FRARR=YER E #5E

The Office Memorandum dated December 22, 195 9,

havever, exprec.ly made it cleci chat the general principles

embodied in the innexure thereto were not to have retrospective
J effect, In order to put the matier beycond amy pale of controversy,

it was mentioned that thereafter the seniority of all perscns
appointed to the various Central bervices from the date of these ine
structions should be determined in accordance with the gener:l
L principles amexed hereto, It is, therefore, manifest that except
in certein caces with ismue which we are not concemed, the
Office Memorandum dated December 22, 1959 and the provisions laid down
in the annexuire thereto could not ap; ly to persons épg;ointed o
the various Centrel Services before the date of tkExxx that lMemorsndum,
K _ul .
—— S
MR

v

1t my also be mentioned that while dealing with the

above bemoradum, this Court in the case of Mervyn Coutindoe & Ors,
V Collector of Customs, Bombay & Ors ( ) observed thot these
principles were not apply retrospectively but were given effect
from the date of Their issue, subject to certein reservations with
which we are not cancermed,

(1) (1966) 3 S,C,R, 600
< Sff—a&-\w—c - It has next been argued by the learned Soliciter General

SR

that whatever might be th¢ postition in respect of the emplcyees

in other Central serviceg, se far as the clerks, supervisers and

Wspectorg under the g

e,
bryl Board of
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It has next been argued by the leared Solicitor General
that whatever might be the posifion in respect of the employees in

other Centrsl services, so far as the clerks, supervisiors eand inspecitors

under the Central Board of Revemue are cacemed, & decicion wae taken

that for jurposes of promoticn, the permsnent employees shaild have
precedence before nan-pemznent employees, (Wt atientim in this
| connection has been invited to letter dated March 15, 1956 sent by
; the Central Board of Reverme to All Collectors of Gentrel Excise, In
this letter there was & reference to an earlier Xber deted July 3,
1957 from the Beard and it wes mentimned that the instructions
conbained in the earlier letter that for purposes of promotim from
ministerial grade to inspectors grade, permanent clerks would Ifirst
“‘ be cousidercd before considering persons who were nan-permenent, should
be fellwied in respect of promotions to other grades alse. The Solicitor
= General accordingly cantends that the directions contained in the
‘ Memorandum dated December 22, 1959 that it could not apply to cmplaoyecs
ap ointed before that date would nobt held good in the case of clk;;ﬂ:s,
sSupervisors and inspectors functicning under the Centrel Board of Reveme,
| It is, in aircpinion, not ncessary to go into chis aspect of the mAtter
because we find that the Centr:l Board of Reverme, as per letter dated
}mgast 27, 1971 addressed to all collectors of Centr:l Ixcise Gave fresh
instiuctims regarding the principles of seniority, In this letier there
was a reference to the Office kemorandum d:-ted December 22, 1959
issued by the Ministry of Home Affers and it was stated:

! In superession of all previous orders on the subject it has

w now becn decided thet in so far as the non=gazetted staff
Xrckine in the Central Excise Qustoms end Naroctics Dep rtments and

other subordinate offices are concemed, the seniorily of

e pervons appointed to various posts and services after receipt
of these oxders should be regulated in accordance with the
Ministry of Home Affairs QMs xeff refeired to above,!

It would follow from the cboe that so far as the ncn-gazet‘ifed stafl
/L /{” ( in the Central Excise, customs and Noarcotics Dem rtments and ckgex
o ' ‘other subordinate officers are concerned, the questia,

/l1 g IC'W to be decided in accordance with the Office Memorandam doted19-10=1959

s the said office Memerandum has, except in certain cases with which

we are nes cmcemed, applied the rule of seniority conta.ned in the

inmexure thereto mly to employees appointed after the date of that

Memorandum, there is no escape fran the conelusion that the seniority

of Ganapathi Kini and R,vi. Varme, respandents, who were ap ointed prior

to December 22, 1959, would have to bz determined on the basis of their

length of service in accordance with office Memorendum dated June R,

(£ their c

€9 the lefrned Solicitor Cenerel

28, 1952 April 20, 1961

cie Affairs te shew a

16 basie of the date

& 1(‘\/0 and net on
M@\ﬂ—m ?Mn Civil appeal Ne, 50 of

fimatian,
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' and not on the basis of the date of their cafirmetion, « %
\ ' In Civil appeal No, 50 of 1969 the learned sdlictor
Ceneral has referred to office Memorsnum dated January 28, 1952

4pril 20, 1961 and March 27, 1963 issied by the Ministry of Home |
affairs Go shav a departure from the mule of seniority from the benefit
of members of scheduled castes and schedul:d stribes, Cfiice )
Memorendum dated Jamary 28, 1952 mokes provision for commmnel
representation in services for candidates belonging “o scheduled 1
castes an. schedaled tribes as also the Mglo Indian Commnity,
Lhe Memorandum gives a model roster which should be applied in
filling the vacancies, Persusal of the Memorsndum shows that it
relates ®mly to recmuitment znd has nothing to do with the wule
of seniocrity,

- Office llemoraudoum dated April 20, 1961 deals with the

cuestion of seniority of dircct recruits who were éonfirmed in en

order different from the original order of merit, According to the

A~

Mmemoresrdum, it often hap ens that a schednled custe cr scheduled

bribe candidates eccupying a laver positicn in the merdit list it
appointed permnently to a peserved vacaucy, while candiates occcupying
a lover postion in the merit list it appointed permsnently to a reserved
vacancy, while candidates abore him in the merit list are not

appointea at that time, If such candatecs are appoinvel in the

fellowing year, they are not encitled to a higher seniority on the
groand thac in the previeus yzar they had obtained a higher positioon
in the merit 1list, I: is plain that the :bove office Memorandum did

not deelt with the question of Senioircy on the basis of length of

service as contained in Office liemorandum deted June 22 » 1949 but with

<

the question as to what wmld be the effect if a direct reciuit scheduled
- caste or scheduled tirbe cuadiate through ocaupying a lurer position

i the merit list, is confimed carlier in a reserved Vacency, We are

in the present cise not conermed with any merit list nor with any

guestion of seniority based on aich a list, As such » Uffice Memorendum

d ved 4pril 20, 1961 is also of nd any material help to the applellants,

It may be stated that the counsel mf for the aprellents in the High

Court mneeded thot the above Memoradum had no direct relevence in the

present controversy, _

The third Memorandum dated March 27 s 1963 referred to by the
leamed Sclicitor General deals with the subject of maintenance of

roster for giving effect to the reservatimns provided for scheduled

Q@“\KA\ M% %MQ‘
=7




F+—‘

A

2

e D
J 171 | il A,,

’ [ " 1 - ) - . s ArME T oI O S ReE
X castes end schednlod tribes in Central Government ServicesS, LIS

nemorandun has bearing caly on the question of recruitment provides

no gadelins for determining seniority, we thus, find that nonz cf th

three Office Memoxx

la. roliec upon by the Sdlicivor Gene rel is of any

aterial assistance to the appellants
We may now advert to the Memoradum dated June 19, 1; 63 -issued

b, the Directo.ate Generzl of Helath wervices, As mentiwned earlier, it
was afocr the receipt of this Memorandum that the seniority 1lisv of
class 111 employees of the Government Medical Stores Depot, Kernal
was revised and the eneilority was determined an the Exxx bsis of the
d-te of confirmetion anc not a the basgis of length of service, The zbove
Memovsndum from the Directorate General of Health services expressly

" refers to the Office lemorandum dated December 22, 1959 issued by the
Ministry of H me Luul s and Eeeks implementation of that, It is no

{' doubt true tha a dircction was given in the Memorandum of the Dirctorate

General of Health Services that schedulzd caste and scheduled Liibe
candidetes canfrimed in reserved vacsncies :zhould be renked senior to
temorary; including quasi=-pement perscns, irrespective o heir postitim
in the seniority Jist, ut such a dircction went beyond the male of

CENIOTLLY HEEsy=-bal-sueh-a-adFegomdi-wentcontbe ned in the Office liemorandum

dated December <2, 1959 issued by the Ministry of Hgme Affairs @zm in
T

sspect ol employees appointed before that date, &5 mentimed earlier

le)

ffice liemorandum deted December 2z, 1659 did not disturb the seniorty

of Centrel Government employees who had bewn appointed Xefmxwxx prior

to the dote of that Memorandum except in certain cases with which we

-

are not cancemed, It is not disupted that accoriing to the Government

<

d India illocatim of Business Fules, 1961 gene.zl questios relating
4 ’ ©o recwmitment, promotimn and seni oirty in Centrel Services 1like the one

with which we are caemed, have to & dealt with by the Ministyy of

Home Affeirs, As Jurech Kumar end Tara Chand Jain, repondent, were

appointed prior to December 22, 19459 their seniority was govemmment
by the mule of length of service as conta.ned in 0ffice Memorandum
dated June Z<, 1949 and not by the rmle based upon date of confimmntion

as cmleined in the Annoxure to the lemorandum doted December 22, 1959

‘ \ ¢ ) i
esl &i\m\y e
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BHARTIYA DAK TAR VIBHAG, kb

Copy of communication letter No,45/1/74/SPB-II dated 12th &April

1978 from the D, G, P& New Delhi to the DM,T,Lmckmow etc,
ke

Subjects-Preparation of Circle Gradation lists of officials
belonging to the cadres of Clerks, Sorters, Telephone
Operators etc, in the operative offices appointed
during the period from 22,56,49 to 21,12,1959-~ Principles

to be adopted,
RekeRek;

I am directed to invite a reference to this office letter
No,45/17/57=-SPB~II dated the 30th April 1959 containing princi- |
ples to be adopted for preparation of Circle Gradation List of
clerical and allied cadres; this office letter No,45/2/72-SPB
dated 7.,10.1972 forwarding a copy of cabinet secretariat Depart-
ment of personnel and Administrative Reforms Office Memorandum
No,9/3/72+4Ests (D) dated 22.7.1972 alongwith its annexure regar-
ding general principles to be followed for determining the
seniority of various categories of persons employed in Central
Services consecuent on the judgement of the Supreme Court dated
44,1,1972 on Civil Appeals Nos,1845 of 1968, 1846 of 1968 and 50 ¢
of 1969; and this office letter No,45/2/72/5SPB=I1 dated 28,2,73
containing certain clarifications in respect of the instructions
contained in Department of personnel and Administrative Reforms
office Memorandum No.9/3/72-Ests(D) dated 22,7.72. The matter
has been further examined in detail in consultation with Depart-
ment of Personnel and Administrative Reforms and Ministry of Lamr
Justice and Company affairs consequent on the judgement of
Orrissa High Court date 14,8,74 in Writ Petition No,65 of 1972 ,{
and the judgement of Madras Hich Court dated 2.1,1974 in Writ
Appeal No,240 of 1972 and the following decisions have been takew
to revise the senlorlty of Clerks,Sorters,Telephore Operators
etc.appointed in the operative Offlces of the Department betweeri
the period from 22,6,1949 to 21,12,1959¢=

] The seniority of all persons appointed to the cadres
referred to above duripg the period from 22,6.,49 to 21,12,59

may be revised exrcept in the cases of the categories mentioned J
below on the basis of length of continuous service in the grade
as well as service in an equivalent grade in accordancehwith the
instructions issued in Ministry of Home &Affairs Office Memoran=—
dum No, 30/44/48—3Dptto date 22,6,49 (reproduced in Director
General's General Circular No,23 dated 5.,12,.49),

(a) The persons who were initially appointed as Clerks,
sorters, Telephone Operators on an adhoc basis as
unapproved candidates and were subsecquently exempted
from passing the recruitment examination by virtue
of their having put in a particular service limit orf
a particular date,

(b) Persons who failed to pass the confirmation examina=
tion within period and chances prescribed in the Rule:

(c) Persons transferred from one circle to another from
one arm of service #o another etc, under Rule 38 of
P & T Manual Volume IV after having given a declara=s.
tion prescribed in the rule ibid,

The seniority of the categories of gersons mentioned
above as an exception to the general principle may continue
to be fixed in the following manner:-

(1) The seniority of the exempted category of persons
may be fixed by counting their length of service in
the grade from the date from which they were exempted
from avpearing in the recruitment examination,

Qerwearsy (2) The persons who failed to pass the confirmation
examination within the prescribed period and prescri-
bed number of chances may be fixed from the date Bf .

their passing the confirmation examination in the
Contde ON PAGCesesseccossssel ‘
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special chanfe or fromthe date of their being

t exempted from passing the confirmation examination
as per the note (2) below Rule 254 of P & T Man,
Volume IV,

(3) The seniority of transferees under Rule 38 of P 2
Man, Volume IV is to be fixed according to the
pravisions of the Rule ibid as mmended from time
to time and as it existed at the time of transfer
kxpmaxa of a particular employee,

3» The promotions and confirmation made in the L,S,C mrim
. prior to 4,1,1972 will not be affected consequent on revision
of seniority in the manners mentioned above, In other words
the Tilme Scale Clerks, Sorters, Telephone Operaters etc,
promoted to L,°, ,before 4,1,1972 and not confirmed in that
grade on the basis of 0ld seniority will not be reverted from
L,S,”, even if they become too junior inthe Time Scale cadre
on the basis of revised seniority to kxxx be retained in the
higher grade. Such of these officials as have been confirmed
‘ in L.,S, . after 3,1,72 on the basis of old senkority will
have to be revised on the basis of their revised seniority
inthe Time Scale cadre, For this purpose it may be necessa-
- ry in some cases to create permanent superanumery posts in
L,5,G, cadres to accommodate the liens of the persons who
will become senior on the basis of the revised seniority,
The full details of such cases may be intimated to this
office for further necessary action,

4, Expeditious and time bound action mav be t aken to
revised the seniority gradation lists, if mecessary by
creating special cells in the Circle Office fotr the purpose

€ 1s requested that the review of seniority in the light of
the decisions being communicated in this Yekkeemeukdvke
letter should be completed within a period of two months from
the date of icsue of this letter and compliance reported to
this office,

Hindi version will follow,

Sd/_
Assistant Director General (SP¥

QQMAL I IV (spw)
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IN THE HON'BLE HIGH COURT OF JUDICATURE AT ALLAHABAD
(LUCKNOW BENCH), LUCKNOW, "
Q{/

Civil Misc, Application No, of 1982,
In re:

Writ Petition No, 1210 of 1982,

Ramesh Chandra Saxena... e «ssretitioner

Versus

Union of India and others... ... eesOppo, Parties.

?ﬁiw%M%Q”w === The humble petition of the opposite parties
’ respectfully showeth: -
1, That in the above noted matter instructions

have to be obtained from the Department of Personnel

& Administrative Reforms and Ministry of Law which

is likely to take some time.

2 That in the circumstances, it is desirable

that hearing of admission and the stay application




-2-

be postponed for a period of three months, during
which, in order to safeguard the interest of the

petitioner, an undertaking is hereby given that
(Clexks)

promotion to the"20% Lower Selection Grader cadre

will not be made.

- Wherefore, it is prayed that the admissdon

hearing—asd the hearing of the stay application be

adjourned for a period of three months on the under-

taking of the opposite parties that the promotion in

(Clevks)
the"20% Lower Selection Grade! cadre will not be
v"u

made in the meanwhile,

M e,

Dated: Lucknow the, . (Advocate)
April 2 v , 1982, Counsel fo/the Opposite Parties
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IN THE HON'BLE HEGH COURT OF JUDICATURE AT ALLAHABAD
(LUCKNOW BENCH), LUCKNOW,
z*ﬁ?zﬁﬁﬁﬁxN

: ﬂa-,’ 1982 % '~

£ 1982,

In re:

Writ Petition No, 1210 of 1982,

Ramesh Chandra Saxena... e eseretitioner

Versus

Union of India and others,.. ... «++OPpo, Parties,

(V,? AFFIDAVIT ON BEHALF OF OPPOSITE PARTIES :

I, Raj Kumar Bhargava, aged about 49 years,

) 'Ws son of Late Shri S,L.Bhargava, resident of 6, Posts

4

.,;& Telegraphs Officers Colony, Aliganj, Lucknow, do

hereby solemnly affirma and state on oath as under:-

5 That the deponent is the Divisional

Engineer, Telegraphs, Lucknow Division, Bhopal House,

Lalbagh, Lucknow and is well acquainted witn the




2 &

facts deposed to hereunder.

24 That in the above noted matter instructions

have to be obtained from the Department of Personnel
& Administrative Reforms and Ministry of Law which -

/ is likely to take sometime,

- 8 That in the circumstances, it is desirable
E_ —

that hearing of—admission and the stay application

be postponed for a period of three months during

whichl in order to safedguard the interest of the

petitioner, an undertaking is hereby given that

W v/
- (Cﬂt?h))

promotion in the "20% Lower Selection Gradéf cadre

will not be made in the meanwhile,

P
=
P 1 L
5%
Dated: Lucknow the, -~
April‘Q( , 1982, DEPONENT,

VERIFICATTION,

I, the deponent above named, do hereby

verify that the contents of para 1 of this affidavit
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are true to my own knowledge, those of para fﬁ’——‘:/’
L

are believed to be true on the basis of information
derived from perusal of office record whereas contents

of paray 2 £ 5 are true to my belief on legal
advice. No part of it &£ is false and nothing material

has been concealed., So help me God,

(‘\
-
) 'aw)l
P
Dated: Lucknow the, o

April j/ . 1982, DEPONENT, 3

I identify the deponent who has signed in

\ | _
mﬁﬂ Yhid
cle 11 2N (201 Iy

my presence,

Clerk to Shri B.L.Shukla,
Advocate, High Court Allahabad, Luckn
Bench, Lucknow.

Solemnly affirmed before me on this 9| vith
day of April, 1982 at [f.sv» asm/p.m, by the deponent
who is identified by Shri | €'<;W&hylﬂf“ ~, clerk
to Shri B.L.Shukla, Advocate, High Court Allahabad,

Lucknow Bench, Lucknow,

I have satisfied myself by examining the
deponent that he understands the contents of this ll

affidavit which have been explained and read by me
to him,
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irherertly urosjectiorasle , Should ke allowed, but ir
oréer to safe guard vhe rights of mer worre ir the grede”
tior 1ists of woth the offies, e officisl brought ir
gould take Plgce, ir e reV gracdavion WSV, that

‘ d ol '
would nave beer aiged to hingi ne beern origirally
recruyited ir $that unit or the Place vecg®d by the

officdal wiith wnom he exchen @ s &PPoirinert, Woichever

is the lower.

¥ote s- Trarsfer of officlals, who are not Ermarent in
the @grac®, wy, in ®@8erving caee s, e permitie d withal
ihe Breoral gbProval of tne Head of cirele /adpini stre=

tive @ffice.

2. Wher &h officiel {8 Wwaraferred at his own
reque st but without arrargir g for mutuel exchén g, he
will rgnkjurior ir the gradatior list of ithe rew unit
to 611 officials of thel unit or the dele or which the
trupgfer order is isfucd, ircludirg also gll ¥ersesons

who have been gpbroved for sPPoirimert o thav grace

as on Thét Jdgie.

d.  If Wwe old ard tne rew unitv from Parivs of w
a
wWicer unit forte Wreose of Promotion W & higher cadre

~

he wersferee (wheivber by muvusl eXchur @ or otherwise )
will retain his originel e riorivy ir the gra datior

ligt of the wider umit.

DxaemPle (1):= A Post office clerk tra oferre g fronp

Meheare Division to K{ra Divisiorn in the same cirecle
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will not lose his eriority ir the Circle Gradation

list for Promotior o the lower e lectlon grede.

Txem®k (11): A telo thore oWraitor trercferred gb an
mgireerir g Clerk, ever urder the sgme LUEL will have

hie eriority reglated voth in toelivisional erd

the C ircle @radetion Licst of lrgireerirgC lerks ir
accordarc® wivh sub-rule (2) as the Circle @radgvior I istg

of Telemore UBerglors snd sngireerirg clerke isrot

Commor .

Txem®le (III):" An IME Sorter trgreferred from the A.
Divigion to the F. Divieion will hgve his e rior ity
ir The gra@gtion 1ist of F. Divigior as w21l of Echar

Circle fixd ir wccordarce with sub~rul=(2).

BxemPle(IV)i- A BoBt offic® leerk traneferred from Poors
Dividon % the momegy @¢.F.C will have nis e riority
fixrd ir @radetion lis< of Eomeay @.F.C. wikidamxixkex
4
- & . 3 k'
a8 aleo of Komeay City Urite ir sccordarce with Sub-Rule
21
(2) as the Bombay City Urite ard the Mufassil Unitghgve “l#
L

e Pera 2 gradetlon listsfor Promotion to lower se lectior

gace .

2xemPle (v):- A uf:‘ rk irvrsterre ¢ from ope BOre o grower
- 7
¥ steres” “1
ir The (@ Orgariention will have his eniority fiwed

ir @We gradatdor U s of the rew Zore ir accorderce with

sub rule (2). !

Yo arother will retair bis ledr in the old unit urtil
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P ool

" he car be gccomdgated [the rew yrit pccordir g 1o his

Poel tior ir The rew urit. e will rot howaver hgve
gry claim to go back to hie 0ld uri® ever though ne
holée lier there. a declgratior to the effsct thgt he

acce Pte 1he eriority or transfer ir accordare with

this rule, and that, he will rct have ary claginm w g0

-~
d)

back W the old univ, should be ObtUgired wefore gn
official 18 Wwersferred un@®@r wisk rule. any siecigl
Previlag to wnich an officiul mayse eritleg by viltue
of his Poeltlon in the gradatlorn 1i8t of the uynit from
Wnilch he 1s trareferred will, ordinarily, be forfeiwd

or his Trersf®r w g rew gradstior ligt.

@ cpeme &
(5) the trar fer of ar official from ore jowmof

. . ‘ A é
8ervice 1 agrother withim or outeid® the Circle canp e
& llowed orly with the Bergoral aPprovel of he Eead of
Circle or Heads of Circles corcerred ird sub ject Lo 1he

following corditiors ;=

(&) We mo® of recruitment To the BoST Lo Woilch the

official eeeks tragnster ie the san® for the EoBt

he is holding and

) Wnerever sdditioral malifications gre Prcrive ¢
for gépoirtment to 4 Erlalr Post €.g. mir imp

hel ght, freedom from colour kindne &8, ete. for

e Post of b le more O®rators, the
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IN THE HON'BLE CENIRAL ADMINISTRATIVE TRIBUNAL

CICUIT BENCH AT LUCKNOM //&
T.4, No. 19 (1)
Famesh Chandra Saxena eve Applicant
Versus
Union of India &others es+» Hespondents

Rejoinder Affidavit to the Short Cownter
Affidavit sworn by Sri R.,K.,Bhargawa,

I, Pamesh Chandra Saxena, Aged about §4
years, Son of Sri Ram Chandrs Saxena, Resident of
244/ 84, Yahiy2 Ganj, Road, Lucknow dohereby

solemnly affirm and state on oath as under;

: I That the deponent is the claimant in the
above mentioned application as such he is well
conversant with the facts and circumstances of tle
cagse stated hereinafter, He has alsoread and under-
gtood the short counter affidavit filed on behalf

of respordents, Parawise reply is as under;

25 That in eply 1o the contentsof paragraph 1
of the short counter affidavit it is stated that
Sri R,K.Bhargawa the then Divisional Engireer

is not a party to the application nor he has been
guthori$ed by Opposite Parties 1 to 3 %o file

short counter affidavit on their behalf, is sueh

wp the Hon'®le Tribunal may be pleased to reject the

short counter affidavit,



P
SN
(2)
B That inreply to the contents of paragriph

2 of the ghort counter affidavit, it is stated that
the applicanthas challenged the malidity of the
notification dated 22nd December, 1959 ani 12th
April, 1978 and has also prayed for determining

the seniority in the clarieal cadrefromthe date

of initial appointment i.es, 3rd February, 1962
along with all consequential benefits of promotion

ete,

v 13 That the contents ofparagraph 3 of the
short counter affidavit as alleged are wrong
hence dénied, It is stated that the notification
dated 22nd Deceuber, 1959 and 12th April 1978 are
bad and illecal as they prescribed that the
seniority of the incumbent ghould be determined
from the dat@ of confirmation and not from the
initial date of appointrment which is contrary to
the principles o2 laid down by the Hon'®le Supreme
Court in Patwarghan's case, Chavhan's case, Baleshwa
Das's case., Also a constitutional bench of the
Hon'He Supreme Court has held ‘that the seniority
is to be counted fromt he date of his appointment
and not according to his date of confirmation

in direct recruit class II Engireering Officers
association Vg, State of Mharastra and others
decided on 2nd May, 1990 reported in

5 That the contents of paragraphs 4 and 5
of the short counter affidavit as alleged are
vehementally denied, It is stated that the validity
of the office memorandum dated 22nd December, 1959
was pmkxunder challenge before the Hon'h: Supreme



O
%

(3)
Coubt which was decided by this Hon'hl Supreme

Court through a judgment reported in A,I,R, 1972
SeCe 670. The validity of the notification was
not under challenge as such itcanmot be said that
the Supreme Court has upheld the said dfice

memorandum ,

oy 6. That the contents ofparagraphs 6 &7
of the short counter affidavit are vehementally
denied, Itis stated th't the notification dated
22nd December, 1959 and 12th 4April, 1978 are
contrary to the Hon'bleSupreme Court juigment,
ag such it is bad and illegal, The petitioner
is entitled for deternination of his seniority
in the clarifical cadre keeping in view his

\{' initial date of appointment i.e, 3rd Februixy,
1962, According to rmule 38 of P& T mmnwal
Volume IV, the ap plicant is entitied for
seniority at the circle level on the basis of
his initial appointment i.e,3rd February, 1962,
However, for the purposes of the divisional
level seniority,' it may be deternined from tle
date of 4th December, 1967,

{5 That the contents of paragraphs
8,9 and 10 of the swort counter affidavit
are vehemental 1y denied, It is statedthat the
applicant is entiled for seniority at the
circle level keeping in view his initial date

|

Ty ;
&\@m@%(k%&m. gm_h of appointment i,e. 4th December, 1967, The rule {
38 of the of the P & T Vol. IV is not beins |



(4)
roperly unlerstood by the respormdents,
ag such it is not being rightly applied in
the case of the apprlicant, The date of
confirmation cammot be a erierion for deten.
mination of seniority as the: confirmtion

is done keepiw in view the permanent vacancy

7]

at the local level in everyoffices, The
pplication is full of merits and deserves

to be allowed with cost,

Place: Lucknow 3 R
Neem<ad, be
Dated: DEPOIE NT

VERTF ICAT ION

I, the above named deponent do hereby
verify that the contents of paragraphs 1 to 7 of
this affidavit are true to my personal knowledge,

Nothing material has been oo necealed and
no part of it is false, sohelp me God,

Signed and verified onthis day of
April, 1991 at Iucknow, 4)

S\\? (A (Lm( T Opstus e
DEPONENT,

I, identify the abovename depore nt who

has signed before me,

Advocate,
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CENIRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
CIRCUIT BENCH E%(
LUCKNOW

T.A. No., 1031/87
(W.P, No., 1210/82)

R.C, Sexena Applicant
versus

Union of India & others Respondents,’

Hon. Mr. Justica U.C,. Srivastava, VeCo
Hon. Mr. A.E, Gorthi, Adm, Member,

(Hon. Mr. Justice U.COS.' Voco)

This is a transferred case under section 29
of the Administrative Tribunals Act, 1985, The
applicant originally filed a writ petition before
Lucknow Bench of the Allahabad High Court challenging
the notification dated 22nd December, 1959 anc 12th
April 1978 as void and for a mandamus commanding the
Respordents to count ja\h%’s.eniority from the date of
anpointment,

The petitioner started his service in the
Postal and Telegraph Department of Government of
India as time Scale Clerk. In the year 1967 the
applicant sought his transfer from Kanpur Division
to Lucknow Division on his request under pera 38 @
Post and Telegrzph Manual with the result he was
placed at bottom as per rule/{Ldr'lae new Division.
According to the applicant that for promotion to the
post of Sectionad Supervisor from the pest of Clerk
in the seniority in a circle like U,P, circle is

taken into account not divisional seniority in
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which even local and casual promt;i:pnal' arf‘angementé
are made. The confirmation on clerical posts aécording
to the appiicant are made amongst the clerks on the
basis of zllocation of pegrmanent posts among the
various division: and also ignoring the basis length
of service, The applicant's seniority on the basis of
his confirmation in 1978,

In the Office Memorandum issuec?l‘by Home Ministry
provided
Government of India dated 22nd June 1949/length of

service and nots confirmation to be the basis of A

determination of seniority while office memorandum
of 27?nd December, 1959 which provided determination
of senicrity from the date of confirmation neither
touches clerks not even otherwise applies to him
as he was appointed prior to 22nd Dgcember, 1959,

The validity of O.M, dated 22nd December, 1959
which he has challenged was not decided in the

Rauvi
case of Re#s_Verms vs., Union of India (AIR 1972 SC 671)

did not tguch the question of validity and the seniority
may be determined in this case as the same is arbitrary
discriminatory amd results into valuable long periocd

of service)a:}(qsbainy rational basis cartailing and
delaying the chances of the promotion,’

The gradation list prepared thercdfter included
the applicant's name and his junior including one who
entered in/s.ervice seme 12 years thereafter was
confirme& as on 1lst March, 1977.

The D.G. Post and Telegraph vide circular
dated 12,4,78 providing two criterion in the same
class of employees and similarly placed having seme

gq=walification and experience. Those who joined before
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2 Deecember; 1959 are entitie? to seniority with
thelr tencoth of service irrespective of *he conflirmation
whiite those joining tater can count senlority from the
date of confirmation This C.M. 1s confined to emproyeces
annointed between 1949 and 1989 1,e. between the Adates
of issuance of these C.,m.8.) The appiicant hes challenged

the s ame also on similar ¢rounds as O.M. of 1959,

The O.M. of 1959 is in thenhature of Executliive

/
% 7./?]"’ 'CC(

Instruction issued in exercise of powers gtg:eaméeeé
under Apticle 162 of the Constitution of Indl;‘.a. In the
abgsence of Rules the exechtive instructions partake

the nature of rules. If statutory service Rules are
framed under Article 309 of the Constitution of India

it is the statutory ruleswhich would prevai. But in
respect of matters on which statutory Rules are silent
their place would still be ®ken by Executive Instructions
which supplement the Rules though do not supplazént A
The O.Ms of 1959 lays down the principles of seniority
in Central Services. They have been classified into

6 cetegoriess The first category includes Ex Government
servants, employees dlischarged because of certain
diseases and permanent displaced government servants

who will continue tocbe governmed by O.M. % noted
against these categories. The second category is of those
who were appointed in Substantive capacity to a grade
prior o issuance of O.M. of 1959, the third category

is of direct Recruits, the fourth category is of
promotees, the fifth category is that of transferees

and the sixth 1s that of persons appointed as adhoc
without consultation with Union Public Service Commiss=

ion., The O.M. which also deals with relative seniority

between Direct recruits and promofees deals with the

specific categories separated wherever necCessary,
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The of fice Memorandum of 19@5 provides that
oné .0f the principleslaid down in the same is that
permanent officers of each grade would be mnked senior
to persons who were officiating in that grade and the
effect in the same was that the same seniority must
be determined by the date of confirmation and not
on he basis of length of service as was provided in
the of fice Memorandum of 22nd June, 1949, The office
Memorandum was inrespect of those who were appointed
subsequent to the issuance of the same and not those
who were anpointed earlier as theyw ere to be governed
by the Memorandum of 1949,

The learne@ counsel for the applicant contended
that this office Memorandum is discriminatory and is
arbitrary, hit by Article 14 of the Constitution of
India in as much as it places those who were appointed
earlier but for the some reaon or other not confirmed
jo junior to ghose who were appointed subsequently
or otherwise get confirmation earlier and in this
connection made reference to certain cases decided
by the Hon'ble Supreme Court of Indian,

In the case of N.X, Chauhan and others vs. State

Gujrat and othrs (AIR 1977 8.C. 254) in which case

the dispute of seniority was between direct recruits

and promoties and itwas observed that seniority

will depend on the length of continuous officiating
service and cannot be opted by later arrival from the
open marked save to the extent to which excess

promot®es could have been pushed out as indicated earliefy
This case has no relevancy to the instant case,

In the case of S.B. Patwardhan vs., State of

Maharashtza ( 1977 (3) scc, 399) it was RRxERved also




~N

2
L> ‘/’X\
a case of promotion seniority between direct recruits
and promoteas. The dourt in the said case gtruck down
Rule 8 (b) and 9 of the Recruitment Rules of Bombay
Service of Engineers. The court observed that
confirmation is one of the W, &\ ¢4 4“%:‘:.“:.%1:0 govt.
servants depending neithar with the inefficiency of the
incumbent nor on the availability of substantive
VaCaNCYeososess...1lt shows that confirmation does not
have to remain but in said rules whether any employee
should be confirmed or not depends on the sweet will
and pleasure 0f the Government,
In Baleshwardas vs, Srate o U7 aud odliew
(1984 8.C 226) the court pointed out that for the
purpose of seniority aopointment to the service in a
substantive capacity was necessary but this7bbservation
was made with reference to Rule 23 of U.P, Service
of Engineers (Junior and'Senior Scale Irrigation Branch)
But the rule of continuous service wiil not apply to
every case if the rules are to the contrary for rules
that seniority is governed fromthe date of confirmation
it is the date of confirmation which will be starting
point, In the instant case there is no statutory rules
aud in che abseunce of statutory rules, the office
hold geed- £ e &

memorandum will xime . s&encek the statutory rules
are not there, the execx;tiVe instructions are to
continue to ap_ply;ﬁfn; case the same are valid and not

hit by Article 14 € aad 16 of the Constitution.

In case of H.V. Pardasam and others vs. Union of

Irdia & others (1985 2, SCC, 468) it was observed that

length of continuous officiation rule will not prevail
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where any other rule of seniority is prescribed, The
Supreme Court has also laid down that length of service
will not prevail in the case of rules provided otherwise-
It was also a case of dispute between direct recruits
and promotees.,

In the case of Delhi Water Supply and Sewerage

Disposal Committee vs, R.K. Kashyap (1989 Supplement 1,

8.C 194) it was held tat ru.lc—;éf length of continuous

officiation should normaily be followed if there is
no statutory rules and not in violation of Article
14 and 16 of the Constitution,

In the case of V.K. Jaisawal vs, State of M.P,

(1987(4) SCC 450) it was observed that normal rule
of length of service would not be aoplicable to
determire soniority in the case in the absence of

statutory rule or executive memorumium or order.

In the case of Direct Recruit Class II Engineers

Officers Association vs, State of Maha&rashtra (1990, II

715) the Constitution Bench of the Supreme Court before
which the question of s eniority between direct recruits
and promotees were in questicn, it was heid that quo&a
rule can be prescribed by executive instructions in the
abgence of statutory rules in this regard, It was farther
laid down in the case once incumbent is avpointed to a :
post ac-ording to rule, his seniority is to be counted
from the date of his aprointment and not according to his
date of his confirmation. Coi“r_y to the eébowe rule is
that where initial appolntment is only adhoc and made
officiation
as stop ¢gap arrangement/for such post/cannot betaken
for consgicdering the senioritys

0.M. of 1949 undoubtedly provides that if those

who W ere anpointed on $emporary basis are confirmed
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suibsequently though their promotion by way of selection
was on the wesis of merit, the seniority shall follow
the order of confirmation and not merit but the 0.M,
does not speak of promction which one ggets by virtue
of his length o0f service. The confirmation rule will
apply only if promoticn from various grades separately
or jointly is made on the basis merit and thercafter
confirmation took place. In the instant case, promotion
has been made from time to time cn the basis of s eniorit
subject to rejection of unfit on the circle level
~\ seniority and not that on the basis of seniority/merit}
or cn the basis of merit and congequently O.M. of
1949 as such will not apply t the instant case and %k
it wiil not then be necessary for us to hold it violat=
ive of Article 14 and 16 of the Constitution or other=
wise,
Promoticn when mace on the bagis of seniority

/rejection to unfit the confirmaticn ruile will have r

4 play and the general rule of continuous length of
service as held by the Supreme Court repeatedly and
by the Constitution Bench preveil, as there is no
statutory rule or valid order to the contrary on this
behalf, The same will thus apply to the eircular of

1978 which obviously will not come in the way of the
applfcant. Accorcingly, the senioritys of the applicant ‘
and those who were promoted subsequently will be
governed by the continuous length of service notwith=-
standing thé éﬁééfggg;/uncertainty of confirmation.

Eyen if confirmatign has taken later on seniority will ‘
be @etermined on the basis of continuous officiation

which proved to be permanent post on which confirmation

wag also made. '

A question has been raised as to whether in
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detemining the seniority asto whether it is zonal
seniority or circle seniority is to be taken into account
As has been noticed earlier that even by way of local axx
arrangement appointments are made and 2Zonal seniority
remains in the zone itself, The service is an All India
service and =¥mxy zones are part of a circle and zones
in U.,P. are included in U.P. Circle. In case seniority
is counted zonal wise while many inClude adhoc or stop
gap appointees. The rule of continuous officiation or
even of confimation in such circumstanCes may be relegated
) into background. In D.K. Mitra vs. Union of India(1985 8CC
(Suppl) 243) it was held that zonal confirmation given to
the railway Doctors cannot be valid basis for drawing up
their seniority on zonal basis. It was observed that
confirmation limited by legal perspective within a
particular zone cannot segve legitimate basis into All
India cadre. The same principle will apply in the instant
matter too, The s eniority is to be seen circle wise and
4 is tobe determined on the basis of continmuous officiatifn
from the date of the promotion.

Inview of what has been said the application
deserves to be allowed and the same is allowed. It is
directed that the seniority of the applicCant will be
counted from the date of permanent appointment and the
respondents will fix seniority within a period of 3 months
from the date of receipt of a copy of this order, after
taking into consideration thosea whose position will be
lowered down. No order as to costs.

Shakeel/- AM,
Lucknow Dt.{ 7,91,
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