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BAFCRE THE HON 'BLE CENTRAL ADMIN ISTB.ATIVE TRIBUNAL ADDI

BENCH?ALLARABAD.
CASE No. 93 1987,
ANAND MOY SHN, APPLICANT,
VERSUS

Dy.Controller Of Stores

& Others, crebseenna Respondents,
INDEZX,
sl.No, DESCRIPTIN of documents pages
from  fo,
1e Original Bank draft NO PWLI885200 Branch

Serial No 21/87,Dated: 3-10-1987 amount
Ise 50.00(Fifty onlein f/o Registrar,C,A,T.ALLD Inose,

2. Claim Applicaticn ef 4,14, Sen, 1 9
3.  List of Document with applicatlon 10 ;
L., Dy,C. o s AlamBagh letter NO E-}S/391Dt. 12- 12—81+ | 11 -
5. Do.... ..Do,. Do L+-7»85 12 -
6, Do. ... ...De.. po.. 30-10- 1985 13 -
7.  De... eeo.Do,.. . N 2—1-1986. 14 )
3, Do .. veee DO... ...Do,... 19;2-1986. 1€ -
9, A, L.C, /KANPUR &rder Dated 22—10—1986 16 19,

10. Regional Labour Commissioner(Central)
‘Judgement Dated 29- 7-1987 20 23,

11. Original ‘cover under which the Impugned )
order Dt. 29-7-87 Recieved, - 2k, -/
IUCKNOW: DATED: | (A M, SEN, )

APPLICANT,
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Particulars to be examined Endorsement as to result of Eéxamination
1. s the appeal competent .? \fp?
2. (a) s the application in the prescribed form ? ¢
(b) Is the application in paper book form ? N‘g
(c) Have six complete sets of the application N‘z 60l ff" bed .
been filed ? ‘
3. (a) Is the appeal in time ? b ES

(b) If not, by how many days it is beyond
time ?

(c) Has sufficient case for not making the —
application in time, been filed ?

4. Has the document of authorisation,Vakalat- N>
nama been filed ?

5. s the application accompanied by B. D./Postal- ‘j%
Order for Rs. 50/-

6. Has the certified copy/copiés of the order (s)

against which the application is made been \"g

filed ? ,
I
| 7. (a) Have the copies of the documents/relied \’ 2

upon by the applicant and mentioned in
the application, been filed ?

(b) Have the documents referred to in (a) '\'5
above duly attested by a Gazetted Officer
and numberd accordingly ?
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“Pérticulars to be Examined Endorsement as to result of Examination
> (c) Are the documents referred to in (a) ?hi‘»h %}M imi;?
above neatly typed in double space ? |
8. Has the index ot documents been filed and \\ﬁ?
paging done properly ? -
9. Have the chronological details of repres- \‘Q’
entation made and the outcome of such rep- Ve
resentations been indicated in the application ?
10. Is the matter raised in the application pending No -
before any Court of law or any other Bench of
Tribunal ?
11. Are the application/duplicate copy/spare cop- ™
ies signed ?
12.  Are extra copies of the application with Ann- \"5
exures filed ?
. , NO
(a) Identncal with the origninal ?
(b) Defective ? - \15
(c) Wanting in Annxures . ‘ O u = ﬂ 2%
el e ﬁqmm,um e 1 'y /
NOS..ovviieernnnen jPages Nos........... ? wu,ﬂ;-‘&-n? A 'Z) Ce'm 2
RS Rivaou DD Pl sl
' }ﬂsﬁw‘; /,f-sr—{l, G- J-i O]
14 Are the given addresses, the registered ‘1¢
addresses ?
16. Do ths names of the parties stated in the ,\%g
copies tally with those indicated in the appli- '
cation ?
16. Are the translations certified to be true or )
supported by an Affidavit affirming that they N
are frue ?
17. Are the facts of the case mentioned in item
No. 6 of the applicatlen ? \\@
(a) Concise ?
- N3
(b) Under distinct heads ?
(c) Numbered consectively ?
(d) Typed in double space on ene side of the YL
paper ?
18. Have the particulars for interim order prayed ~NK
for indicated with reasons ?
19. Whether all the remedies have been exhaused \(9)
/
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OiNE™® SHIET %
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD
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An applicetion has been filed in i‘hisﬁ |
Tribuncl fer transfering the cese a%..~?i$§~$ﬁ..
f ..@.7.‘..1:» the Circuit Bench, Luc.hnow.

oo apx‘rww.‘%ﬁ ﬂ\*{;.q&h%e may
Kkindly be fixed for hearing at Gircuit Barch.
- Lucknov In this regard tha netic&s may he

aent to th» partiaa nounsal.
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= 0.A. No. 925/87

Hon' Mr. Ajay Johri, A.M.
Hon' Mr. D.K. Agrawal, J.M.

10/4 /8¢S shri R.S. Saxena, learned counsel for the
applicant is present. He is requestiing
S for adjourment of the case.
vShri G.P. Agrawal, learned counsel for
the respondents i$ not present tocay.
The case is adjourned to 26-4-89 for

hearing.,

. @ﬁ,m. | A.M. %
n 2 &3 Q%a'

—tree® «.76» /eg)u'?;
M 24 4. 29,

Gﬂax 0’7 _204»,‘/&
! .,%7,_, ‘a’u% .
ab. A.9q. Hoewm: D.J Mura, A-M.
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s IN THE CENTRAL ADMINISTRATIVE TRT‘“UI\ AL
' ALLAHA B AD
Q&M 7257 o5
T NT,
DATE OF DECISION _ e
i et ['””7 Seer  perrTIONR
@ J S(\X}«@ﬁwt, Advocate for the
Petitioner(s)
VERSUS
/ZM . ,ﬁf} Gootin & OWVW’?RESPOI\DEI\;T |
%/O /t;)’f?»fywav( Advocate for the
o Respondent(s)
CORAL: 3

The Hon®ole Me. o e X Neft, VC .
The Hon?ble Mr, /)<J (/’[]61;774/ /0171,]‘
| 1. Whether Reporters of’ /ioeal papers may be allowed '
to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see. the fair
copy of the J.dgement 2 _

4;; Whether to be circulated to-other Benches T

Dinesh/

W
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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
Cipguit Bench at Lucknow.
Registration O.A. No.925 of 1987

i .

Anand Moy Sen l coase Applicant
Versus
!

Deputy Controller of Stores,

Northern Rallway, Alambagh,

Lucknow *. ", esess Opposite Party : .

i

Hon.Justice K.Néth, vV.C.

? (By Hon.Justice K.Nath, V.C.)
g A

This aéplication under Section 19 of the
Adninistrative Tribunals Act XIII of 1985 seeks to
quash an order dated 12.12.84 by which the applicant's
gratuity amountéof Rs.13411-20 has been confiscated
and order dafed:%30.lo.85 by which the applicant has
been called upoé t0o make a further deposit of Rs.324-54.
There is a prayér for a direction to the opposite
parties to pay ghe applicant's amount of gratuity and
to quash the oréer dated 29.7.87 of the Regional Labour
Commissioner (Ci and Appellate Authority under Payment

of Gratuity Act, 1972.

!

2 The apélicant was working as a Depuly Store
Kepeer in the deputy Controller of Stores, Northern
Railway, Adambaéh, Lucknow, Opposite Party No.l when he
retired on l.1.81l. The applicant's grievance is that
without instituﬁing any departmental enquiry or issuing
a chargesheet oﬁ conviction or finding of a guilt of
misconduct, the;OppOSite party No.l adjusted the sum
of Rs.13411-20 ﬁy impugned order dalted 12.12.84 against
the applicant's gratuity amount for alleged loss to the

Railway Stores which were in the charge of the applicant
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theﬂdfurther demgnd/under the second impugned order
© .

!

dated 30.10.85)0% Rs.324-54 also on that basis.

3. It'appeérs that the applicant had laid a c;aim
for payment of géatuity before the Assistant Labour
Commissioner(C) ;nd Controlling Authority under the
Payment of Graiuity Act, l972lKanpu§’who adjudged a.

sum of Rs.l7646-75 as payable to the applicant on gccoum
of gratuity; bu’c;;that order was set aside by the
Appellate Order Qated 29.7.87 of the Regional Labour
Commissioner (C):and Appellate Authority under Payment o
Gratuity Act, 1972 which held that the provisions of the
Payment of Gratuity Act, 1972 did not apply to a

railzv'ay employee.é

4, In replf to the applicant's case before this
Tribunal, the Ca$e of the opposite parties is that a
departmental enq@iry was initiated in respect of

theft of Railway Stores worth Rs.l3,735-74 in the charge
of the applicanmjbut.the applicant retired on 31.1.81
hence no punishmént could be awarded by the disciplinary
authority which was still pending due to ariminal case
and industrial cqse. It was urged that the present
application is bqrred by resjudicata due to the earlier
proceedings befoﬁe the Assistant Labour Commissioner
and the Regional:Labour Commissioner referred to above.

1

!
S The applicant stated in his rejoinder that no

disciplinary proceedings were taken or initiated during
the period of ’nhe:l applicant's serv%?é:rthat no notice
had ever been served upon him for any disciplinary
proceedings which*aré not capable of being taken in view

of Rule 2308 of the Railway Establishment Code Volume II
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It was next saidithat criminal case No.5/77 was not
processed by the?police and was finally consigned

tot he records uhder Challan No.298 datgd 7.4.81 viz.
final report in Eespect of which the applicant filed a
certified copy of the order passed by the Chief Judicial
Magistrate, Kan@ra At Dharamshala (Himachal Pradesh).

t
i

6. We have heard the learned counsel for both

the parties andiwe find that there is no force in the
plea of res jud%cata. The decision dated 29.7.87 of
the Regional Labour Commissioner (C) and Appellate
Authority under{the'Payment of Gratﬁity Act, 1972 is
that the provis%ons of Payment of Gratuity Act, 1972
did not apply té a réilway emgloyee as defined in
Section 2{(e) of that Act beCauSe such employees are
persons who'helé posts under the Central Government.

He also mentionéd that there is a gratuity scheme framed
by the railways for the benefit of the railway employees
It is on this bésis that the order of the Assistant
Labour Commissioner (C) and Controlling Authority under
the Payment of Gratuity Act, 1972 was set aside. It wil
be seen that thé merits of the applicant's right to
receive gratuit§ has not been decided at all by the
Regional Labouerommissioner. At the same time,it is
noticeable that the epplicant's right to receive
gratuity is adm%tted by the opposite parties themselves)
otherwise there was no question of recovery of ..
Rs.13411~20 from the applicanf'!s gratuity amount on
account of alleéed loss of Railway Stores in the

applicant's charge.

'



Te Furtﬁer the matter of payment of the
applicant's gfatﬁity is the matter which relates to
the condition$ of service and is certainly open to

be examined by this Tribunal under Section 19 of

the Administrative Tribunals Act. The Tribunal has
adequate power t0 disagree with the views of the
Regional Labour Commissioner and téke its own decision
in the matter; The defence plea of res judicata,

therefore, has no substance.

8. It mdy be mentioned that the provisions

for payment of gratuity are to be found not only

in the Paymenﬁ of Gratuity Act, 1972 but also in the
various decisions of the Railway Administration
contained in t%e Railway Establishment Manual and

in the Railway Establishment Code Volume II.

Assuming that the provisions of the Payment of Gratuity
Act, 1972 may ;ot be made use of by employees of
railways in vfew of their holding civil postS\ﬁfdmr
the Central Go&ernment, nevertheless, the provisions
applicable exc}usively 10 the railway employees as

set out in thefRailway Establishment Manual and
Railway Establishment Code have to be applied and the
proper amount bf gratuity payable has to be determined.
The authorities under the Payment of Gratuity Act

have to act wifhin the four .corners of that Act and
therefore are hot in a position tc¢ exercise jurisdic-
tion in respec£ of special provisions applicable to
the railway embloyees. Even so, the Tribunal is
competent to hold that the railway employees are

entitled to the gratuity under the laws specifically

applicable to them. That is what must be done in the

present case.

B



-5

9. On m?fitJthe applicant has a clefir case. It is

the definite)statpment of the applicant that no
disciplinary proceeding was taken or initiated against
him during his period of service. Although the statement
in the Counter Af&idavit is that an enquiry was initiated
which is still pending during which the applicant

retired, the OppoFite parties have not produced any
docum%?g# whatsoever in support of that case. Further

it is admitted in the Counter Affidavit that no punishment
order was ever passed in the alleged departmental

enquiry. If that: be so)there could ke no basis

what soever éﬁ'mak;ng any recoveries from him or forfeiting
the applicant's g&atuity amount in depositf?g with the

railways.

10. The applicanf has also correctly relied upon Rule 11
of the Railway Servants (Discipline & Appeal) Rules, 1968
which required angopportunity to show cause’ before even
an order of minorlpenalty in form of recovgryAloss

could be passed. It is not shown thet any such
opportunity was given to the applicent. Similarly,

there is worth in the spplicant's cortention that after
the retirement of;the applicantla departmental proceeding
could be instituted only after fulfilling the conditions
set out in Rule 2308 of the Railway Establishment Code
Volume II while nbne of those conditions is indicated

10 have been sstisfied.

11, The applicant has also filed certified copy of
an order dated 7.4.81 of the Court of Chief Judicial
Magistrate, Kangra At Dharamshala (Himachal Pradesh)
ih Criminal Case No. 175-11/79 instituted on 7.7.79
against the applicant under Section 409/182 of the

Indian Penal Code. The learned Magistrate observed that

2
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|

the police had not taken pains to follow the accused

applicent for service of non:bailable warran#squﬁ
arrests and thus was not serious in effecting service
and prosecuting ﬁhe case and therefcre he thought it
| proper not to proceed with the case further. The

r learned Chief Ju@icial Magistrate ordered the case

‘ t0 be consigned to the record room. The learned counsel
for the opposite.parties argued that the contents of
the order do not;connect it with the matter of loss
of railway stores w<® which the case of gratuity is
concerned. The kontention is unacceptable because
the particulars %re clearly the same as are set out

in para 4 of the counter.

12. On a considération of all the matters, we find

no justification for the opposite parties' impugned
orders dated 12.12.84 and 30.10.85. The epplicent has
claimed interest} On the material which has been placed
before us, there:is.absolutely no doubt that the payment
of gratuity has 5een unconscionably delayed and that
the opposite parties went to the extent of raising
frivolous pleas ?o challenge the applicant's right to
get gratuity beéore the Regional Labour Commissioner
even though theyihad themselves accepted the applicant's
claim for gratui@y by making recoveries of Rs.1l341ll=-20

fherefrom. Fairness demands that the applicemt should

get interest @ 12% since after six months of#s the

A
date of his retirement. The spplicant should also get
cost of this proceeding which we assess at Rs.500/=.

13. The impugned orders dated 12.12.84 and 30.10.1985
forfeiting the sum of Rs.13411l-20 of the applicant's

N
______..----lllllllllllllllllllllllllllllllllllllllIIIIIIIIIIIIIIIIIII
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gratuity amount and demanding a further payment of
Rs.324-54 respectively are quashed. The opposite
party is directed to calculate the gratuity amount
paysble to the applicant within a period of two
months from the date of receipt of the copy of this
order and shall also pay interest on that amount

@ 12% per annum simple with effect from 1.8,1981
till the date of payment. The opposite party shall
also pay Rs.500/- as cost to the applicant.

W

Member (A) Vice Chairman A

Dated the_ Y oOctober, 1989.

RKM
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Date of Receipt by Post 7.,¢ R 3:
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REGISTRATION NUMBER  :

A»._M.‘Sen_aged 65 yrs

Retired,Depot gtore_ Keeper,

N.Rly,Dy Controller Of Stores, = .

N.Rly, Alam Bagh,LUCKNOW-226005  ...... Applicant,

VERSUS
a(

1, The Dy. Controller Of Stores, .
Northern Railway Zone,Indlien Railways,

Alam Ba.gh) Lucknow-226009.

Appellette)athorityyypger Gratuity Aet. 39,
warup Nagar Kanpur-208002,)

FORE THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL7addl BENCH

23 . A Thom HA1L Foad ALLAEABAD, (U.P.)
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4. PARTICULARS OF THE 1, ANNAND MOY SEN.
CLAIMENT(APPLICANT), 1ii)s/o late Sri., S.K,Sen.
iii) Retired Depot Store Keeper,
Controller of Stores .N.RLy,
_ § Alam Bagh, LUCKNOW-226005
ADDRESS. OFFICIAL 1v), as aboye Against Serdal No (1ii) -
ADDRESS FOR SERVICES v.). Sri. AJSem, .. .
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5.5.1988/

Hon.S.Zaheer Hasan=VC
Hon.Ajay Johri -~AM

This is an application for
xondonation of delay. The applicant
has claimed gratuity under the
Gratuity Act in the Labour Court and
his claim was allowed. The opposite
party went in appeal and the Appellate
Court held that the petitioner was
a Railway employee and the provisions
of the Gratuity Act will not apply
in his case.So, the Labour Court has
no jurisdiction in that matter. This
wa order was passed on 29.7.87. On
2.10,87, this application undér
section 19 -of the Administrative
Tribunals Act, 1985 was received by’
post. The appllcant was litigating
the matter in a bonafide manner in
a wrong court. So, the delay is
condoned.

Heard.

Admit.Issue notice to the -

respondents to file counter within

a month and rejoinder may there=-

after be filed within two weeks

beforekx the Circuit Bench at

Lucknow as prayed by the learned

counsek for the appllcant f1x1ng

6, 7. 88 for hearing.

“ /¢4Q/

Adle . VeCo
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2, PARTICULARS OF RESPONDENTS:-.
& ADDRESS. (1). Dy, Contreller Of Stores,
qut_berr_;_ Zone,Indian Railways,
Alam Bagh,Incknow-226005,

(;i.i) The Regional labour Commissioner-
(Central), Aippellette Authority,
Under Gratuity Act 39 of 1972,
7/201 Swarup Nagar, KANPUR-208002,

1i1) Address for- ser¥ice]  gane a5 above mentioned,
of notices, l

3. PARTICULARS OF ORDERsly *1) E/8/391 Dt, 12-12-198%4
AGAINST WHICE THE ii) ..p0-- Dt. 30-10-85.
APPLICATION IS MADE 1ii) passed by TheDy, Contrcller of
Stores,N;Bly Alam Bagh Lucknow

Subject in Brief X ivb.Adjustment ¢f gratuity against
alleged loss to Railway .;lleg_ally
v) Further demand of cash fs, 588.80p
and_stopage ¢f issue of Complimen
tory passes to the applicant,

Vi) Respondent No 2 order NO 36/2/87-
' 2q.7.8) W& '

E-1. Dt/ 17-8-87,Regieved on 22/X/

1987, seting agide A,L,C. order
p. Mol y—2/86 —[F.2,20(8-36%
ated 22-10-1986 to pay to the

applicant Gratuity.n. 17,646, 8%p.

4. JURISDICTION OF) _The applicant declares that the
C.A Tribunal §
: subject matter in the IMPUGNED -

ORDERS against which the applicent
wants redressal s within the
Jurisdiction of the Tribunal.

) Vﬂvﬂ//?/ 3
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5. LIMITATION:-"
--------------- _ ... The applicent further declares that tk
the application is within the limitation
prescribed under sec, 21 of the Central

Administrative Tribunal Acr,13 of 1985,

|
1

6. . FACTS.OF.THE. CASE.
.............. - Facts of the case are given belonm—-J

6.,1. = The applicant has retired as Depot
Store Keeper under the Dy,Controller of

Stores N;Rly.Alam Bagh Lucknow on31-1-1981;
. |

6.2, The last employer Respondent(1) did
not pay the prescribed Peath cum Retirement

|
Gratulty to the applicant. {

6.3. . The respondent No1, on 12-12-198kL
finally adjusted the gratuityr, 13411.20
against alleged logs to the Railway illegally4
and also demanded ks, 588,80 in cash,This was,
however,reduced tor, 32, tk,on 30-10-1985,0n

representation ,

6,  on 30-10-1985,the respondent(1) further
stopped 1ssue of Corplimentory passed unless
the amountp, 323,54 was deposited by the
applicant with the Station Supdtt, N.R, Iucknow

6.5, No departmental Enquiry against the
applicant under Discipilinary & appeal Rules
1968 had then been contemplated or pending at th
time of the applicants' retirement,

. -

656, Ne~charge‘Sheet for recovery of alleged

loss ,acts ef ommission,commissions ,neglect

~ e - [RE o
Mg - - vl

or miscenduct was issued dur g th?/service
tenure or there after, A,ﬁ/
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6.7, The applicant had never been convicted
ef seriecus crime or ever held guilty of

grave misconduct,

6.8, The respondent §0,1 ,in absance of
any offence,crime,grave miscenduct or guilt
is not competent to with-hold pension or death
-Cum-Retirement Gratuity,en authority of Rule, 2}
2307(C.S,R.351) of Indian Railways Establishment
Code VolumeIT,

6.9.  The Rule 2308 (C,S,R.351-4) further
restrains the Respondent ,1 to enforce
adjustment ofDeath Cum-Retirement CGratuity ef

after retirement of an employee as in the

instant case,

6,10, The applicant served a notice u/s 80.
CQP.C..1908,on_the respondent No 1 on 19-22.
1985.chal;nhging action ?nr in terms of
Respdtt.1.letter No. E/S/391 Db, 12-12-198k,

6511, The Applicant relying on ?he_judgements
of Han'ble High Courts Calcutta,kerela &
Hon'ble Supreme Court Delhi}%ellowing
reported cases preferred claim under Sec,)
Act 39 of 1972 before the 14, Asstt, Iabour
commissioner (Central) Cum Contrclling

Kann

l@u/;
Authority under the said actt?fter departme

o J
contested by the Respitt. No 1, anﬂkiist o

22-10-1986in favour of the Applicant by the

tal remedies were exhausted ,The case was

Respondent.,
(1), 1980, L.1.C. N.0.C. 96 (Cal).

(2). 1981.1. L c. N.O. c 1#3(KER)(D.B.)

(3 A.I'R 1979 S C 1981

Wi
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9. RELIEF SOUGHT.

- N -

lll;g
. ,_ 5 = - B
6,12, The respondent No,1, being aggrieved on
the Judgement dt, 2B-10-1986,0f the A, L.C.-Cum-C,4A
went in appeal against the orders before the Id,
Regional I1abour Commissioner(Central) Cum- Appelle
Appelletxe Anthority,Respondent NO, (2).

6.13. The Respondent No, 2. in his oerder Dt, July

29 th,1987 admitted the appeal and set aside the
A.L.C. Cum-C,A Order Dt, 22-12-1986 on grownds of
Jurisdiction and technical grounds that the Act,39

does not apply to the Rallway Employees governed by
Central Government u/s.2(e) of the Act,The appeal
vas net decided on its merits,

6,14,  The applicant feels aggrieved at the orders
Dt, 29-7-1987,still relying on the reported cases
cited in the preceeding para No 6,11,.all being
subsequent to the reported case, 1979,L.I,C. 1073(MAS)
in which the Hon8ble H,C,Madras held the act does not
apply to the Railway administration its employees,
governed by the central Government,

HENCE THE APPLICATION against the illegal
adjustment of Déc;R.Gratuity and further demand of
B. 323.5% under under Rule 2307(351.C.S.R.) of the
Indian Railways Establishment Code Vil, II and the
orders of the R,L.C. -cum- Appellste Authority gunder
Act 391985, for further clerification and to declare ‘

the judgement of the Respdtt,No 2 as Void,allowing
payment of the Gratuity with uptedate Interest at the

Current market rates till actual payment and the cost,

In view of the facts mentioned inpara 6 above
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the applicant respectfully prays for the following
Relief,

WO D o O T e . . - g P

1. . The hon'ble Bench be pleased to declare

tye‘;mpugned.grders Dt, 12-12-198% & 30-10-1985 No;,

E/S/391 as void, T

7.2,  The Hon'ble Bench further be pleased to

order payment of the Gratulty as be due and payable
with upte date Interest at the current market Rates
for ﬁhe delayed payment till actual payment 1s made,

7.3,  The Hontble Bench be further pleased to
declare that the Gratuity Act.39 of 1972 is appli-
cable to the Railway,Railway Administration and
Railway Employees of the Centrsl Government as well
as the Railway Company.

7%.%,  The payment of the Gratuity %, 17,646.85
on the resultent interpretation of the application
of the Act 39, 1972,as ordered in the A, L.C,-Cum-
C.A, Kenpur order Dated 20/22-10-1986.

745 The Hon'ble Bench bé further pleased to
set aside the Respondtt .No 2 order Dated 29-7-87
HEEEXNE AEXRAXKEE ( Dopugned order No 3 ,)

. INTERDM ORDER.

W W Ty g gy W S W7 g 0 -

g 1The Hon'ble Bench be pleased to direct the
Respondent NO 1 to release the issue of the
complimentory Passes till the finalisition of the

case on its merits, Reference ¢ Impugned order,
No. E/S/391 Dt. 30-10-85. o j

. D

\g
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. The Impugned order Dt, 30-10-1985 is
illegal,melafide, arbitrary, void and against the
principles of Natural Justice,

8+3.. .. . The punishment or haressment during
the pendency of the suit,litigation or even Appeal
is not justified in the eyes of law and Justice,

9. Detailé‘éf Rémedies EXhausted--
9 1..' . . The applicant declares that he has availed
of all the remedies available to him under the

relevent SERVICE RULES.
"CHRONOILOGICAL DETATLS AS BELOW,

W T - -y 1y Wy T O s -

9.2. .. On 27-12-1984, the applicant submitted

representation against IMpugnud order Dt,12-12-198k, -

9,3.y,_ On 19 12- 1985 the applicant served notice
against Impugned Order Dated, 30-10-1985,

9.3, .. On ¥B 8-1-1986,the applicant again submitt
ed notlce against Respondent Ietter ., Dt, 2-1-86

9.4, on 19-2-1986,the respdtt,1, again replied
- to approach the Dy,Ch, Enginser (Construction)

Jumu Taval for no claim certificate,

9.5, . on 3-5-1986 the applicant XEXOEX submitted
app;iéation IX.before the A*L.C; fcumfch._Kanpur
u/s. Sub Rule(1)Rule 10 of the Act 39,1972,
é,ﬁ«‘, ~.On 2-7-1986 the applicant submitted an

application before The A L.C. -C.A, Kanpur for
condolation of delay, The same was admitted conside

ed and the delay condonid/g}}% -G, A.Kanpur
- 8-
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12.
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97. On 20/22—10 1986 the A L.C —Gum- C, A Kanpu

_order-ed the Respondent No 1 to pay k. 17,646,.75.

9.8, on 20- 10-1986 the applicant served a notice
on the Respdtt,NO 1 to execute the orders Dt, 20/22-10
1986 of the A:L;C; Kanpur,

9,9. on 11-12-1986 the respondent NO,1 presented
an appeal U/s. 7 (vii) of the Act, 39.,1972‘befbre the
R.L. C -Appellete Authority Kanpur against A,L.C,

Orders Dt. 20/22 -10- 1986

9,10._ ~ On 29- 7—1937 ‘the respondent'No 2. admitted
appeal ,set aside the orders of the A.L.C.oCum—c.A
Kanpur Dt, 20/22-19%6 on technical grounds and not on
meyi@s.ngrisdictiQn).'Reference‘IMPUGNEp ORDER NO.
36/2/87-E,1 Db, 29-7-1987 recieved on 17-8-1987.

- ,,-—-—p-_...,,—--“-—_,.,—--._.—--_—,._..——_.,-.u—.o—..—,,

~ The applicant further declares that the matter
regarding,which the applicationid¥ has been made is
not pending before any court of law or any other
Authority or any other Bench of Tribunals,

PARTICULARS OF BANK DRAFT
" & FEE,

-y s o0 T O - o P e el Lekadadiad L

(i)Name of the Bank on which drawn,
(ii\ pemand Draft NO

-petail of INDEX.

- - ot - . T

An INDEX in duplicate containing details of

the docunents to be relied upon is enclosed,
-9..

N

;r
¢
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The LIST OF ENCLOSURES in duplicate is

annexed to the applicat:ion,

IN VERIFICATION

S il,mgn_d Moy Sen the applicant S/0. Iate Sri S,X. Sen
aged about 65 yrs working as Depot Store Keeper,Northern Zone of f
the Indian Railways,under the Dy,Controller Of Stores,Norther
Railway Zone,of Indian Railways,Resldent of 565/141, Puran Nagar,
AlanBagh, Iucknow-226005,d0 here by verify that the contents

from parags No 1 to 13 are true to my personal knowledge and

belief and that I have not sﬁppressed any material facts.

Place; LUCKNON.. /i/\/;
Dates 28-9-1987, ( AM.Sen, )
Applicant,

To,

The Registrar, _ |
Central Administrative Tribunal,
Additional Bench,23 A Thorn Hill Road

ALLAHBAD, U, P,
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BEFORE THE HON 'BLE CE\TTRAL ADMIN ISTRATI'VE TRIBUNAL ADDL.BE\TGE?

ALLAFAB 1D,
-CASE.NOQ c e ,.,1§87;,
AN, Sen, applicant.
] Ve;sus

Dy,Controller of Stores

& Others. #e600 00 v RGSPQHdentso

LIST OF DOCUMENTS

444444

. . e S s e W " e

_ The applicant above named do here with
submits the photostat copies of the documents relied upon,
on which the applicant seeks claim,duly verified kx and
attested by, the presenting officer sri, K,3,Kudesia pPrishashan
Adhikaran~1 U P. Bucknow;alcng with the appLication.

g, S G TR gy e gy gy --“—-—‘--—.—"‘-—-— —--—--—-——---—u--'—-——‘-—--——_--.—-—

1. ThePhotostat copy of theny,c,o s

AlauBagh , IKO(Respodtt, (1) o N
Letter. fo. E/S/391 12-12-198% 11,

2g ‘.0.m..0l.l ..Q'dmoloo |+_7..85 12.
30 cc.oDo..o.oo ooon.v.. 30 10‘85. 13.
k, 299920000000 se009D0500, 2-1-86, 1y
53 oooooDocttooo ) gooolmoucl . 19"’2"1986. 15.

6. AL.C. Cum C.A, KANPUR K.48/4-2/86-E.2,  22-10-1986.16 to%g
7. R,L.C.Cum R.AA. Do.  36/2/87-E.1 29-7-87 20 to 3

8. br'iginal cover bearing

N.D.Endorsement of Postal Authority o - :
&postal stamps embossed on 30-7-87 Recieved on 17-8-1987,

Incknow: Dated: - | (//, ZL,,
““““““““““““ | /7LAJZZi/icant
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Office of the Dy.Controller of Stores,
NeRlye Alambagh, Luclnow,

/No/E'/S?/391 Dated:le «10-1985

~ " Shri Ananda Moy SJen,

| 565/141 Puran Nagar,

Alambagh, .

Lycknoy,

Subs~ Case FIR Noe 5 dated 25,1.77 under Section Noe. 45713H0

476/182 rolice Station Shahpur District Kangra H,?,
theft of Tyres and Tubes,

!

You were asked to deposit fs, 32&.5& in Cash with Station
Supdt/NeRly,Lucknow vide this office letter of even no. dated
447485 but you have not deposited the same go far inspite

of several reminders, You will not be issued com lémentary
passes till the above amount is demosited with >/NR/Lucknov,

. ya
= )
4Dy «Controller of Stores,

NeRlye,Alambagh,lucknow,

e

» e
&% 31%
(Te THo FEfem)
¥ead &at gf 1
- smgarfage -, 3¢ Ja N
ICE £

b
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JSoran uadar/alV/und

‘gub t- Loss of railway mate?ia;.' -

Hof 3= Nobice dated 19.12.85 uande? 80 CR &

rolicf ad 47 of 19bJ.

" LRI IE BUE B B

dith reference to your avove notice it is to .
case rogarding recovery 'for loss of material costing to B
13759. T4 has been initiated by Dy. Chief Engineef/Const. .
N.4ly. vauzu fawai, as such you are required to contact the-
above officer to clear your position and issue of no dues.
certiticate from his offices Lhe payment of your -DCi6 and
other ducs are witnheld on the instructions recelved frém
Dy.chbiet wngineer , Conat. Jamau rawsi for the recovery Q§¥

3 (A2 X3¢ DY
< TN
.'a(’\""t;ﬂl (}h
for Dy. controller of stores,
- Alpaba h/Luckoov. @

Copy for information to 3~

)
1) vy. Chief sngineer (Con)

2) COs/u.sly/ New Delhi. s Mgmw b b, L (Cen ~NE Y
. t

o
S/’//(/’}‘uyﬁ

4

Sy DeleL BI1-[357

Cel. —
for Wy. Controller of wtores,
' Algmbagh/uucknow.
d‘:ﬁd‘ﬁ'
4 / .

Sec.‘34fspecifib

inform you that

J Camrtain Yo

-




3 NORRPUITL] RAITJAY

_No.E/S/391 ] L . batedd

4

_ Shrd A..d. Sen Retired 1%,

- 4 -7 0/0. Shri n.3. Lazens, 4dvoo? fte, .
. Sarla ilandir,
» \ goeta Palli, Alambagh,

o  Lucknowe LA v T W y
\.\ + . ' ) -
oA - dub 3 Notioce U/aoao Co P.c. & Sec. 34, Speoifio Ralief xmt, _;4 T
: .. : o " 47 of 19635, . Ty . 4

. . . N 1 o e . . S “s
i - w0 Ref g Your Notioe Dateds 6. 1.1986. B A \\
! . g N . ) "0"0"0" s b ’ : . :
| 2 In tiis connection .you have flrerdy been intimsted viie - @ _ !
this ofiice letter of even number Dateds 2/1/'86 that cage’.’ i
' reparding recovery of loss for material costin gc>Rs.13135 4
J Y -, 'has been-initiated by vy.Chief Pn ineer (Gonst? i /Jummy fawi »i
. . " and as such you are regquired to coptact abovg ofiiiver to chear {3
Sy your position. The paymentof your D.C.R.G, w«Rd*other dueg are
. - : »ith hel on the instructions Teoeived from py.Chief En(;ineer
S (Qost)/Jjoaun Rawi for the recovery of above anaomlt. T oo
- ¥ You are thereiore again udvisced to. contact Dy.Ghief Bngme r
Lo (Coe‘h)/a“mmu Qawi in connectidn with rer.:ovcar:;L o@a'the 1loes of”
< mﬂtelial. ‘ : , ,

' — . é&" o ’ . " o vt~
A Yy, Qontrolle: oﬁ tores, S o r “ oy

¢ e ML LBeRE kg Y e h S e

L Co;,_;y ror imorm'\tlon to g= © R ‘ {. | '

1. uj ghief  “nzineer’ (Uost)/Jammu ‘Bawi. - ' . :
"y 2, C.0.8,/ roda ilouse, Hew Delni in re:ﬂerenoe tu nis leﬁter 4
S No.92-3/l/00/an/d ¢ . 3001=1986,. \ " - A
) v \ _ P IR b
) gl(’ / . K | . ! : s ‘ .
- Y Gontroller of Storea, -y A A SR B
- ~H,41y.“lumbu¢h/Luoknow. L NI ‘ .
n . . L '
' Y " -1,.’_'":':‘- ij‘;"{c . '“ . ' -_ ’ o l, | ' ‘ ' h ) ' .. i B _,‘ |
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L (f . [ BBFORE SRI V.SURDA (BAN, REGIONAL LABOUR COMMISSICNER(C),
| KAHCUR AND APRELLATE AUTUORITY UNDBR PAYMERD OF GRAT ITY g/

i - X0 THY MATTHR OF THREL APPEALS UMDER PAYMBND OF Gialulry
ACT, 1972 BETWREN DIVIS QAL SAIIWAY UANAGER, HORTHSERH
RATLVAY LUCKNW All) B4Sri RAMESIHVAR PRASAD SIARMA,
‘BE'MBW KALICTARAN FHARMA MR’@P 3HANDAR NIYANIRAK, N3 THERN
RATIMAY LIFZKNOW AR SRI AUAID 007 SEX I JEGARL 19
PAYMEND OF QuARU LM v MGMe .

ArPEAANC S § |
1. 8ri B, R.6,Chaunan,Advocats essee On behalf of thwe

Aprellant.
2. Bri R,P,Sharma ' seres Raspondent
3, 8r4 Kalli Charan S.arma - eeves Rasponiemt
4. 5yl R.ﬁ.ﬁamm ’.gm.. On hehalf of
B Raspordent Sri
o v Anard Moy Sen,
N0o36/2/87TmE o1 Dated the 29th July,1987,
DECZXsS X8R
. Thess are foue appesls filed by the Appellants, Divl,

Railway Manager, Nortnern Railvay,lacknow ani Up Bhanmdar
Riyantrak, Northern Rallway,lacknow agmingk e undex
BuheSaction 7 of Section 7 af Paymont of Jratulty Act,1972,
against the .xiers o, Ke46/4-5/86-8,2 dated 1,12,1986,
KehB/dm2/06ully2 dubad 22,1041986 and K.48/4-6/86-8,2 dated
1412,1986 of the #sstt, Labouwr Cannlissionex(C),Kanpur amd
Concrolling Authurity under the Payment of Sratulty Act,1972
in regard to payment of gratuity to 8/Sd Re5.3harma,

Anand Moy 8sn and Kali Charan 8 s respectively, As the
points agitated in all these three appceals are the same and
the Advocate for the Appeldants is the same, ,

in the dove three appesls was held jolntly on 10,.6.1987

in the office of the Auskxx fsiwwacks Regional Labour
Conmisadongr(C),Xanpur after issuing due notices to

:ha conosxned parties and & cembinad decision is given

n the master,

e ! The Appellants have preferrod the appeals on the
aLabo,g that the Rgilway administored by Government 1s not
many

AT ) ar the purposs of Paymernt of Gratuity
L@; : (s
'y Bf

definiticn of Rallway Co.according to Sec,3
"the RRMilway Act sannot be construed as ircluding of
Hod Brays Ppither ownod or aiministored by the Central Govt,
arned Controlling Autihority has decided the cases
ithout giving any oprortunity to the Appellants,
learned authority has erred in holding that the
8 have deducted the amcunt from the wvages %o of the
ntse But in fact no document or any evidence wag
‘ the Autnoxity ondbeh he conslidered this point, That
I Y clain of the patitionsrswes perfectly bharred by time
| @;@/ ~ but the Authority dld not considex at all this point,
& 1093 Therefor -, the Appellants praved o set aside the orders
it of the Controlling Autloxity under Payment of Cratuity Aok,

SN 3¢  On tha other hand the Respondents have contestad tho
R arguments of the Appellants for the followiny rensonst

LU~ , Je
Baiz V/ s The Indian Rallway includiag the iorthzen Zone falls
W v{c:fzqrggaxggﬁ gﬂifgatiggm i (32 (&) and not 2(3) (1) of the
h allway administered by th :
;zigularly carries on the work of ;mstm;;.ctgog? ndcvetmllommm;m and
m gt.enam of Buildings and bridges etc, and as sueh it
Wsrod by the Boctlon 2(14) (309 of the Payment of

o s - B
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es Aot and as sudh tho Immwlwmmﬁ
%gm-al Gowty will algo ﬁau undex the mgo of ﬁeetiﬁm 1(3) (B
ayment of Gratulty The ‘bie High Courts
wautta and Korala (1080wleleCs Eﬂvgocu 95(@” {’Rﬂ 1981
LeZsCo WiOCs 143(KEK) (D4B) hove held that the l'aymm:
ﬂgnamm::y Act is appliceble 4o Railvay mgloydtesv The
'mle Supreme Court 4in a reported case A,*eR, 1570 8 1560
1981 in civil appeal Noe8 of 1977 decided on 16;&»’)'&9 :
(After tha cited Lele.Cecase mw page 1073 decliled 4n Aﬁuﬂt
1979) against epinton of Hon'ble Wunjab & Haryana in €
Wri¥ No,1368 of 1978 has lald down that the Farliament
ivtended that the provesdings for pavmsnc of gratulty that
bo due must be taken under that act and mo other, The id,
smum Goneral of India has admitted the Law as 1add down
ZX ne Hon'ble suppems Couxt and as such the appelliant
tation xm.hqlacu vage 1073 has no iegal foree at the
stage as detailed abovs, The Coutrelling Authority has
given sufficlent opnogtunities to the Avpellants to argue
their case before him but they did sot avasy of the samey
The Controlling Authority has considered the application
for cordonation of delay ana condoned the same 48 pointed
out in the award orderx, Mﬁmmwmlhytm
ec,7(8) and Rula 5{(4) of the
Rules to the Act 39 of 1972 icannot be challanged st the
appeal ataga, The gratulty under tha Suprems Court law
as laid down in the morm oasa A, aao 1985 8,0,356 »
Btate V/2 State of Karala & othars ia no longer auay boumty
to be digtributed by “hae govornont 40 its amployeas, <% i3
a valuable wpight and property in the hands of the %vmmnt
and any culpable delay in ssttlament and disburnerent there of
must be visited with the penslty of payment of intercst
at the current markot rates till artual payment Ghe liability
commences ab the oxpity of two monthyg fyom the date of
rotirement, For the ressons circumstances as detalled
here the appeal i3 not maintaineble and liable o be @ismissed
with cost, speeial damages and preseribed rate c;ﬁ integest
at the curyent market rate. .

4o I have carefully comiﬂmd the a:gumnw pue forth
by the learned counsel of the Appellants and tho Respondents,
The following podnts are to e decided in thesu sppealsy

(e} Wrather Paymant of aramzit v Act is appiﬂcabm
to the em-ab‘iisnmt of W Apdeuaw; zlailways?

vihether the Ra,:.lway gasrvants in these etpmala are
employees as mm.‘fmeé umam- Bection 2(&) of the act?

Whether the oxw-parin mgadmgs of ttw Contxolling
guthority is v‘ga.m :ln law
{a

lrg to law?

Whather the Mum;.ir»ns made by the Appellant Rgilways
£m the gratuity nmount of mwﬂemr are lepal?

aegamz.m point () Whother Fayment of Gratui
ot ie applieable to the establishment of A-peliant aaimnysﬁ
 counsel for the Appellants argusd that Payment of
Gratuity m. 1972 is apprlicable only to Ranway Corpany

undar 8 1(3) (8 and not to Rallway Adninistration.
Purther, aploy aas caf the Railways are holding civil

POats under the dentr Guvammm and as such dtoaa not

mi pureiey of definition

()

hethar the C:antrouing Authority. has NJW the delay

of 'amployes! undar tha Act. Ho doubt the Railvay Administration

doas rot come under the purview of Section 1(3) la} a8 the

Wwfwm <1 3 Sf%rd ‘Raiz.way Administration ' 4s aoct mentioned there as

@@dm

4

'

- the Hon'hle Hadras Hign Court in tho cane of

¢

ve Engingex(c) V/s K.V.vgrgrma (1979-@.. I,Ce poge 1023)
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Howaver, Hon'hls Xacala Mich Qourt has hald in case of
Exeacubive Enguwar(Q) dout ern iailway, Allon Ve MeP.
Shankarapillad (100ielab, 20 \RC) 242(RE17) that the
; 'egsghlinluant ' i thotboul yiibo: puscbes of Railway
N Adniniseration cusws under the dgZiiition of ‘establishment'
as definad under Jectinn 1(3) (), The lzarned counsal
for the Appallants Rallways have not gua:ested this peint,
1, thereforg, acil Lhat the \nrellant estadblishments of
tie Raiivay Aainistrption are establishments as defined
under Section 1(3) (b)! and the rayment of Gratuity Act applies /
to said establighuants of the Rallway Adninistratione

Se The next pednt (b) Jhether the Rallwyy servants in these
appeals are ompluysos as defined under Section 2{e) of the Act
lg to be decided, Frior to the asendment the cmployee
85 definad under Section 2{e)of the Act doea not include a
persen Wo hoids a civil post under che Central CGovernment
Or Scate SoveIrnUNGessecee dixi Weliele 107,197 anll anployee
doas nov dnclude a person who holds a post undar the Centval
Jovarment or Svate Gowariaest aus ls governed Lo an¥ other
azt or rules oroviaing for payresc of gratuitye It is the
. contantion of tha Appollants Rallways that tha Rallway
acrvants ars holding pogss wnies Toe ventral Sovermioent
Wigress the Responaents contenden X tuey arme nog
holiding pest umkder thy Cencral dScovernwent,

Go I have sarelfully gone tlhwough the apgumonts of

the iserred counsel for the Apiellanks and Respondontie

It has been held by verle 3 courts ghat a Aallway servant

is holding a post under the Cgnkhral Coverrment acd anjovs

_tue protecticn under Article 311 of the Consiltntion of Indla,
Furthar, the Sallway Egtoulishmenss Code and othay service
rules dncluding Dgathwoun-hotirsment Gragurty are framed
undar the vowers voegsted under Article 309 of the Counstitucion.
teeher more, b Rpilway servants are hedng paid fom

Whe Goneol ldated Dl of Ivdia. Muciwiove, £0r all purposes

| they ape holding the poct uxder the Central v exmment

) - Lhi wid else 38 per Amenduent At €eeefe 147,1984 there 1s also
e a gratuity scheme framed by the ARnliways for the henmilit

fryol ved Ln Lof Railegy sexvants, I,thersfoge, decide that the R

&m dppeals ASSrvante are pot quving within the purview of defindbdon
wwa of ‘emrlosee’ &5 definod ey Jection 2(e) of the Pay '
doniing within ©F Grat.ity Agt, The exela High Court cltation refers to
~,;h"l" iy o0t iy cament of gratulty 4o eisaal amloyees whe &0 not hold

1 the Aok,  Siril rosts.

other oirnts

nok Pe In the result the orders <FfF the Agstt. Labowr
cmcuasm, Comidepioner(C) , Xannury and Controiling authority under the

Payment of Gratuity Act, 1972 arec aet aside and appaals are

Given under my hand and seal tids the 29th.day

'yl /
oSurmnct Are san)
3 Regd Labour Camnissioner (Central)
s Kanp ux
3 N am
' Apnellate Authority,
SN ¢
> ,-9\ Copy forwasdud fur information and necessary
 MTTION CObw
ol DyoControdl r of stoces,orthern Railway,Alsabagh,

mefcnm. ‘
welOws 2, Divisioml Railvay Managar..orthern Rallway,
. Hazratogani, Luckiai, -

S . —3Om. 3, Syl Kalicharan snarms, 3/0 sxi lar Charan lal Sharma,
F T = E A R/o 16,Rawaiya, Gancshgani , Lucknow, 226001
Bl wedOwe §o Bzl Ramarwar Prasad Sharma, 3/¢ Srd Mladhar Sharma
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R/o %/zv,mmmgar. Jall Read,lucknow

um.:\,v.\&;.ﬁri Ananl tioy Sen 8/0 Sri 8.k.Seny R0 565/141,

Puran Neoar, Alambagh, backnow, o

6. Contrelling Autherity amd Asstt, Labour
Comisoion:=r(C) ,Kanpur. His office £ile Mu,s
Ke48/4n2/80mtig2p KedS3/8uS/B0miie2 8D HedE/dut/06u=8,2
are also roturnad harewit i,

7.Tha CIC(Cr,, New Deihd

8,Fi1e MNosg K 86/1/87=84

. Kel8/15/26-8,1
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end he has inwked the JU"iSdlCulOI’l of the

Industrizl Gurt upto the highest he:L re rchy

vherein he hes not been awarded the soid aum

0 the reliefs sought to set aside the deci sien
of the RL.C. as these are not app‘:.ellate or Super
epp ellate suthority ag perpromsmns of Arti cl es

2B angd 227 of Gnstitution of India y 0 the

|
petition be rejected, |

7~ That on account of perding ceéées criminel
|
as well es Industrial GQurt the Departmental
. . |
Proceedings could not be finali Sed"i It may be

on the principles of pendency of cgses.

8- Thet the contents of pares 1 o 4 of the
petition needs no coument, ;

9=~ That the contents of para 5§ of the neti tion

|
are dsnied, !
i

10~ iat the contents of pams 6, .‘t‘L W 6,14 0f
the petition needs no reply as *they1 relate to
the decicion of A,L.C. ang RL.C, and the r legelity

¢ — ——

on the subj ect. Slnce itisnot a murt or Second

dopeal 4 o they cannot be further zLdjudicated.
|
11~ That the contente of parcs 7, to 7.5 0f

thepetition zre deni ed as the petltuonerls not

enti uleo o the reliefs claimeq, T‘le petiticnarig

not et all entitleg to the 1nterest.
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I, N.NDEhecker , lset, Gntmllerof Stoes ,
Northern Reilwey , Lucknew & hareby vem fy that
the contente of parig 1 to 13 of the E(bunter

gre trues 1o my personeal kncwl edgs dﬂr'vmj fmon
official recrdis end alee besed on ng‘l gadvice
recd ved fmm our Gunssl which I balieve to ba
true, Agned and verifieden this fay of

1282 ot Lucknow,

TRy

i




CIRCUIT COURT,LUCKNOW.

BEFORZ THE HON 'BLE CENTRAL ADMIN ISTRATIVE TRIBUNAL 1
!
{

Anand Moy Sen Aged about 65 yrs,
8/0, late Sri, S.K,Sen,
R/0. 565/141 puran Nagar,
Incknew-226005. teeeeee

Versus
Dy.Oentreller of Stores,
Nerthern Railway,Alam Bagh,

Lucknew,

o0 s 000

Petitiener/Deponent,

Raspondent,

Affidavit Of A M. Sen,the petitiener abeve

1. . Thatthe depenent is the petitiener in the case

and well cenversent with the facts of the case,

2. That the depenent dees net admit the para 1 ef b
of the counter reply te the petitien and the same is

denied,

) The petitien is maintainable under sec. 19(a)
Act,13 1985.

-y v G OO BB T am e e T R Gn W T an

The petitiener abeve named herein after the dq

Depenent swearths and depeses on eath &s under:-

naned against reply of the respendent,
recieved en 24-1-1989,
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b). The Railway 1s net the censtituent part of
Union Of mndia ,
c). The Ra:!.lway is vadmivni_s_ter“eq‘ by the Railway
Board under the Central Gevernment, Itfalls
under the central administrative Tribunal
perview, (Ref, Rlys Act IX 1890 Sec. 3(6),
and Sectien 3(7)and geverned by its Rules
framed u/s. 47 of the act,

d). The Central tribunal is net gulded by the
Civil Precedure Code 1908 but by the Principles
of '"Natural Justice and the provisiens of the

- Central Administrative Tribwnal Act, and Rules

(Ref, Sec, 33.). N '.

e). Fhe iﬂ)u;edgrder (B5/391 dt, %,9,85) falls
within the jurisdiction ef the Central
Administrative Tribunal for its adjudicatien
U/S. 19(1)(a)&b) of the act and not C.P,C,

f). The maintainability of the application has since
been considered at the pre&]:ﬂ.nary fgstage at

- the time of its admissionafter hearing bBoth the
? Lo A‘ k parties, Tt cannot be challanged at thestage,
» I/’: . . . “ 1
\ Aosy © *
\ \ ' .3, Tha® para 2 not admitted and is denied:-

a), The principle ef resjudicata dows net apply.

’ & b). The A, L.C, f{anpur erder Dt. 20-10- 1986 was an

| ‘%\ik .

| gg\ Ex parte onr er.

BN ¢). The B.L.C. Kanpur as set aside the A, L. C.Order on
% appeal by the respondent,on question of Jurisdiction

} of the Iabour Courts without any adjudication on the
‘ dispute Viz. Payment /non payment of the Gratuity

payable to the petitloner,on retirengent.

d), The R.L.C. has net decided the dispute in issue,
[ ] . ] e -3-

=
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4.«1 Thatpara 3 net admitted and/denied,
The petition has been adnitted after condonation of delay
caused due to institutien ef tha case in wrong Jjurdisdictien
of the Iabour Oourts, The delay once condoned cannot be
challanged subsequently,

b, v That the para b not admitted and is denied,
The averment in petition paras 6.5 to 6,9 are reiterated,
(2). The criminal case No 5/77 vas maliciously
registered.It was not processed by the Police,
It wvas finally censigned to records under challan
No 293 of 7-4-1981 with firal Report, "Police is

not interested in the Case,

(b). The deponent was not presecuted and punished ink
the alleged criminal case ang its proceedings, The
onus to preve the same doeg not lie on the 0 _
petitioner, It has not been proved by any $8gumenta
docunentery evidence and the respondent has not
filed any decument in suppert of the deflence
pleadingin the peifh in issue.

(¢), No discipilinary preceedings under the previsimans

of Discipilinary and appeal. rules 1968 were taggn
or even contempladed during service tenute till
retirement on 31-1-1981,

(d), No departmental proceedings can be taken at the
stage under Rulw NO 2308 (CSR 351,4) BEstabligh-

ment code gVol, X% II
v

(e¢). No notice was ever served on the petitioner byi//
the respondent to cenduct Discipilinary FisEEMGRX
Proceedings ,during period of petitioners$ service
The same is barred under limitation as provided in
the above mentiocned Rule 2303(C. S.R. 351-4) .

-4

S
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f). No charge sheet wvas served by the respondent
on the petitioner since 1377 te 1981 when
the petitioner retired en attaining the age

of superanuation on 31-1-1981,

g). In absance of issue ef the charge sheet under

Rule 11, D.& A.Rules 1968,n® order impesing

on a Railway Servant any ef the penalties
> specified inthe Rule 11, Clauses (1) te (IV)
of sub rule(1) and (II) of sub Rule (2) of A
rule6 shall be,made;after informing the Rly
servant in writing of the prepsal to take
action against him and of the imputatiéns of
miseonduct or mis-behaviour on which it is
propesed to be taken,and giving him a reasonable
epportunity of making such represantation as
he may wish te make against the propesal,
k). The petitiener has not been convicted of
serious crime or held gullty of grave
mis-conduct, ’
i). The Rule NO 2307 Est.Code Vol. II (C.S.R. 351
~ is net applicable in the case of the petitiomr
j). The respendent has no authority te withhold
or set aside the gratuity of the petitiener
against the alleged loss to the Rly Administaa
tien udder rule 2307.The Rule 2308 Est,Code

2 ;
Qbffgii Vol,II and Rule ,11- D, &\, Rules 1988 over ride
:bx provisions under Rule 23()7 Est.Code Vol,II.

f—\ . . . - »
< o
é; . The petitioner does not admit para 5 ,The same
is denied. '

a), No departmental enquiry was contemplated,

conducted or held,

‘b). 1n sbsance of a charge sheet and Departmental
-5-
R
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Inquiry does not authorise the employer, RERIKIEFIEY

the respondent and the discipilinary authority te

impose any punishment or with held the Gratuity of
the petitioner,

C. The respondent in violation of Rule 9, cannot take
any actien in seting aside or with holding the X¥IEUXE
Gratuity , v’

¥ (1)The deponent does not admit para 6, The same is
denied, The petition Dated 9-11-1977 U/S,21 .was admitted
after condennigg the delay on account of filing JEEXXMH the
petition in a wreng Jurisdiction(labour Court).
(2) The C.A.T.Act.1985 vests jurisdiction in the Hon'bl
Tribunal U/S. 14 and divest the remedy under At
Art, 226 227 of the Censtitutien of india of the
Hon'ble High Ceurt or any other courts,frem the

appointed day(27-2-1985,).

€. (1).That the depenent does not admlt the para 7. The
same 1s denied,
- (2)., The deponent was not cenvicted in the alleged

ctminal cage,The final report was given on the case ,The sane

TN
(" 2

K{v éfq%// :._‘

s consigned to recerds,

. ,.I:

(%). The defence pleadings in para 7 are malicieus,There

‘ u '\ "
' ;nﬁgss S
J,,?is er was no bar to conduct the departmer.tal preceedings
g |
- |

when the criminal trial or any other suit or a cage is

subjudice in any oether court.

Y

WV

> . |

AN

§§> 9. That the para No, 8 needs no corments, Tt merely
admits pleadings paras 1 to 4 of the petition,

10 That the deponent does not admit para 9 of the reply
The same is denied, Para 5 of the petition is rieterated

| due to condonation of the delay by the Hoa'ble Tribunal as
alreadydeposed in para 2 of the affidavit ,

1. ' That the defence para No 10 needs no comment,except
-6-
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en point of legality ef the Iabour ceurt Decisiens.The Hen 'bd
Tribunal has considered the legality at the time eof
admissien when the Iabeur ceurt was deleted as ether party
on the request of the pPetitien in the ceurt it self,The
Labour ceurt decisions are net relsvant to zy petitiep
secially en the peigtand ebjectlions ef the A/R.L.C. Kanpur
para 7 ef the erders Dated : 29-7-1987.

12,  That the depenent dees not admit para 11,The same 1s
denied,.The patitiener is entitled te the relief prayed fer,

13. (1).That the deponent dees net aémit the para 12,The ...
o same is denied, The respendent has not effered ap/ any
renarks against pleadimgs paras 8 te 12,

[

(2) The petitiener inpara 8,1 éte 8,3 has prayed for
3 {lelc '“/fua interim erders te erder issue of complementery passes as due
d27/>a<~ o ,J to the depenent till final disposal of the pstitien,The

Jg\ﬂ: Aeme L depenent is entitled fot the interim erders on the peint ef
.“Mg M M% issue of the complimentery passes,The same are lizble ?qufp&gm

A

Aune. e issued after the interim orders ef the Hen'hle Bench.
s &w,*clo 1l That the para 13 not admitted ,The same is denied, The

Sl QQQ&D payment ef Gratuity with interes,cest and issue ef complimenbe
‘4/{/ passes are liable tc be erdered by the Hon'ble Bench,

4
4
- A'ﬂé‘\ " ) /
k ‘; ) 9% }M’é”u* \/‘/}V\/
H Lucknow:Dated

7
. Depocment, - ‘
§ - Verificatien, ? /;’/ %3’2
‘ \;A\ I the deponent abeve named do here by verify that |
r\;\j the centents of paras Ne, 1,#,5,6,7,8,9,&1@ 13 are true te myh
\\‘3\ evn knowledge and those of paras NO 2 te3,10 te12 and 14 are
)-:;':*:"’f_ = believed by the depenent en basis of decuments and legal
‘:f?y{]“ ‘ ice.Nething material has been cencealed,Ne part ef it is
'{ *»‘h:.f{g;“*- )g e, So help me Ged, Signed this 29 th day ef March 1989
g T ‘77 89

Iuckiiew :Dated : ’ nent
?/9/'57/3/'3‘/,
-

w1 ZsWithin civil ceurt cempeund Lucknew, b{é”/ w
e | po
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against him on the allegations on whick the penalty of dismissal. removal or com-
pulsory retirement was “originally iraposed, the railway servant shall be deemed to
have been placed under suspensicn by the ccmpetent authoerity from the date of
the original crder of dismissal, rerrovel or compulsery retirement and shall con-
tinue to remain under suspensicn until further orders.

(5) (a) An order of suspension made or deemed to have been made uader
this rule shall continue to remaixn in force until it is wedified or reveked by the
authority competent to ¢o so.

(b) Where a raitway servant is suspended or is Ceerned to have been suspend-
ed (whether in cennecticnr with 2y disciplinary preceeding or otherwise), and any
other disciplinary procoeding is cemirenced against hin: during the continuance
of that suspension, the authority competent to place him under suspension may,
for reasons to be rccorded by kim in writing, direct that the railway servant
shail continue to be vnder suspension until the termination of all or any of sueh
proceedings.* .

(¢) An order of suspension made or deemed to bave been made under this
rule may at any time te micdificd or reveked by the authority which made oris
deemed to have made the order or by any authority to which that authority is
subordm"te

PART NIL—PENALTIES AND DISCIFLINARY AUTHORITIES.

6. Peralties.—(1) The following penalties may, for good and sufficient
reasons and as hereinafter providud, be imposed cn a railway servant, pamely:—

Minor Penalties :

() Censure :
(i) withholding of his promotion for a specified period ;

(it} recovery from his pay of the whole or part of any pecuniary loss
caused by him to the Government or Raxlway Administration
by negligence or breach of orders;

(tv) mthholdmg of iacrements of pay for a specified period with further
_directions as to whethar on the expiry of such penod this will or
- will not have the effect of postponing the future increments of his

‘pay;

Mcjor Penalties :

{v) reduction to a lower stage in the time-scale of pay for a specified
period, with further directioas as to whether on the expiry of such
. period, the reduction will or will not bave the effect of postponing
+ . the futurc increments of his pay;
(w) reductxon to a {ower time-scale of pay. grade, post or service, with or
without further directions regardmg conditions of restoration
. . tothe grade or post or Service from which the railway servant was
reduced and his seniority and pay on such restoration to that grade,
.. post, or Service;

v,

ARG, s ey et

Bub
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PART IV—PROCEDURE FCR IMPOSING PENALTIES,

9. Procedure for imposing mrior pereities.— (I) Nc order impesing any
of the penalties specified in clauses (ol ol ubk-stle (D of rule 6 skall b2made
CXCert after an inquiry held, as far as rmas = in the Lanner. provided in this ruje
ard rule 10, or in the manner provicdid y il

L2 Petlic Servants (Irquiries Act,
1850 (37 of 1850), where such inquiryis kold Lnder that Act.

(2} Whenever the discipliran auirerity s ef the crinion that there are’
grounds for inquiring into the truth of an: rruiation of misconduct or mishe-
haviour against a railvay servact. it may zHdf izeuire into. or aprcint tnder
this rule or under the provisions cf the Public Servants (Inquiries) Act. 1850,
as the case may be, an authority 1o inguire in:c she truth ther-of,

Explcnation.— Where the Ciscizlinary avihority - itself helds (ke inguiry,
a0y reference in sub-rule (9) and in sut-rulo (1isto sub-rule (19) to the inquiring
uthority shall be construed as a reference to the disciplinary authority,

() Whereitis prorosed to keld an irnquiry against a railway servant under
this rule acd rule 10, the disciplinary autherity shell draw or cause to be drawn
up i—

(i) the substance of the irputations of misconduct or misbehaviouvr jnto
definite and distinct articles of cbarge;

(ii) a statement of the imputations of misconduct or misbehaviour ip
~ support of each article of charge, which shajl contain :—

(@) a statement of all relevant facts iacluéing any admission or con-
fession made by the railw ay servant;

(b) & list of documents by which, and a list of witnesses by whom,
the articles of charge are prorosed to be sustained

(4) The disciplinary authority skall deliver or cause to te delivered to tte
railway servant a copy of the articles of charge, tke statement of the imputatiors
of misconduct or {misbchaviour and a list of documents and Wwitnesses by
which each article of charge is proposed to be sustajped ard shall require the
railway servant to submit a written statement of his defeace within ten days, if
he does not require to inspect any decuments for the Preparation of hijs defence,
and if he requires to inspect any documents, within ten days after completion of
the inspection of docurments and to state whetker ke desires to be heard jn person.

(5) The railway servant may, for the purpose of preparing bis defence :—

. (i) inspect and take "extracts from the documents specified in the list
referred to in sub-rule (3) withia 5 days of the receipt theréof or
within such further time not exceeding 5 days as the disciplinary
authority may allow;

2

. (i) sﬁbmit a list of witnesses to be examinead on hjs behalf;

Note.—1If the Railway Servant epplies, in writirg, for e supply of cCpies of the statements
Of witnesses mentjoned in the'list referred to in Stb-nule (3). the disciplinary authorjty
shall furnish him with @ ¢Cpy each of sich Stateents as early as possible and in 2oy
case noOtlater than 3 days tefore the comper emrent of the exumjnativn of thr
witnesses On behalf of the discjplinary authCrity.
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(iti) give a notice within ten days of the recsipt of the list of documents
referred to in sub-rule (3) or within such further time not exceeding
ten days as the disciplinary authority may allow for inspection of

{ any oiher documznts which are in the possession of railway
4‘ administration but aot mentionad ia the Lst referrzd to in sub-
i rule (3). -

g NOTE~T=2 rail.yay servant siall Ladicate the relevance 97 the dd2umaats reFlirsd oy him
’ forinspactic ’

,3‘ (6) Th: dissiplinay autnosity shall. on rax:ipt of the notica for inspaction

1 of docum:nt., parait th railway servant to do so.

4 ,

-,»‘{( Provid:d that the disciplinacy authority may, for rzasons to e racorded

J by it in w:iting, rafuse parmission to inspact all or any such documents as are in
i. its opinion not ealsvaat to ths cass o it would 53 against ths public interest or-

i security of tia> Siate to allow hima 322253 thavsto,

i .

.:r (Th {a) Oa ¢330t of ths weitten statzmsat of d:f:ace, the disciplinary
~ authority may its>if inguiva into sush of th asticlss of chargzasare no: admitted,
2 or, if it considsrs it niesssacy to do so, anpoiat, uadsr sub-rule (2) inquiring
™ authority for the ourposs, and wisrs all £ actisl s of charg: have bzen admitted

# by tharailvay s>rvaatin ais weittzn statsmant of d>fencz, the disciplinary authority

1~ shall rzcord its indings on sach charg> aftr taking such further evidence as it
= may think fit aad sha!lact in the mana e laid down in rule 10

(b) It no written statsmant is submittad by the railway servant, the discip-
b 1§ linary authority may its=If inguice into ths articles of chargs or may, if it considers
: it necessary to do so, appoint, uadzr sub-cule (2) 2a inquiring authority for the
purpose. '

”

-

(c) Whzee tha disciplinacy aathority itself ing tices into any article of - charge
or appoinis an inquiring authority for bolding an inquiry into. such charge, it
may, by 1a ordsr in writing, appoiat a rail vay or aay othsr Governmea® servant
to bz knowa as th>*“Prisaating Oficar” to pris:nt 01 its bshalf the case in support:
of the articlss of charge.

—y

P B
' d

ek

/

(8) Ths d@scip{inary authority shall, whaes it is not tha inquiring authority,
forward to thz inquiring authority ;— :

(i) a copy of the articlzs of charg: and ths statemzat of the imputations
of mis conduct or misbehaviour;

(ii) a copy of the written statemsat of d:fence, if any, submitted byT tha
railway servant; :

(iif) a copy of the statzmaats of witnesses, if any, referred to in sub-rule 3);

(iv) evidence proving th: d:liveey of ths documsnts referred to in sule
rule (3) to the railway secvaat; and T

v

{v) acopy of the ocder appoiating the “Prosenting Officer”. -
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(9) The railway sarvaat may peos.at his cuss vith s assistancs of any other ¥
railway servant (including a railway wv.mt on lzave p :91~-atorv tn rotirement)
employed on ths sam: radway adminisizatioa on Wi e s working. If the -
railway servant is . aploy>d in the offic: of thy Railvar Joard u, attach:d office !

wr subordinate office, he may peesat his case with the assistance of any other
railway servant (muludm‘7 a railwuy seevant oa leave orn: 1rat0ry to ”ur\,ment) .
employed ia ths offizs of ti: 'lmm »Board e ! AR o0 0 yndinan offics, -
as the case may be, in WblCd he is .vorkm0

Note~1. Ia'the case of 2 non-jazettz] rail VI 520711 0 My MNve tie assistance !
of an official of a Railway Trads Unim reva.sM 9y e onilve, ddainisteition under B
which the rilway servant is empDyed, but shail not eazagze a lazl pmctitig:‘,er. A .
Trade Union od:ial mu not de a‘*Dwed to appairin a dJiscioliaary case befire an B
inguiring authority unless he has worked a3 sich i1 rxoozited '{11!\;1, Trai: Union 2
for a period of at least ome yeir Coatinudisly bslore h: 339\1 3oand subjact ta the ;
conditioa that hs takss oo fees.

e,

Note—2. Nomination of an assisting railway servaat or a Railway Trade Union
official shall not be accepted if at the time of nomiaation the assisting railwiy servant or
the Railway Trade Unioa oﬁcml nas more thaa twy peading discipliaary cases m which
he has to assist,

o i e

(10) After the nomination of the assisting railway servant or a Railway Trade
Union official, and the inspaction of documents and other necessary steps pre-
Liminary to the i inquiry are complated, a date ordinarily not >xceeding one month
shall be fixed for ths inquiry and th2 rallway servant informad a uccordmOIy i

¥ (11) On the date fixed for ths inquiry, the oral and documentary evidence
by which the articles of charge are proposed to b proved shall be
produced by or oa behalf of the dr"'plmary authority. ~ The witnessse
shall be examined by or on behalf of thz Presenting Officer, if any, and may be
cross-examined by or on behalf of the railway servant. The Presenting Officer,
if any, shall bz entitlzd to re-examins the witnesses on any points on which they’
have been cross examined, but not on any naw matter without the leave of the’
inquiring authority. The inquiring authority may also put such questions to the
witnesses as it thinks fit.

(12) If it shall appear necessary before the close of the case on behalf of the
disciplinary authority, the inquiring authority may, in its discestion, allow the
Presenting Officer, if any, to producs evidence not included in tha list given to the
railway servant or may itself call for new evidanoe or rzcall and re-sxaminz any
witness and in such case the railway servant shall bs entitizd to havs, if he demands
it, a copy of the list of further evidence proposed to be produced and an adjourn-
ment of the inquiry for three clear days before the production of such new
evidencs, exclusive of the day of adjournment and the day to which the i inquiry is
adjoulnﬂd The inquiring authority shall give the railvay seyvant an  opportu-
mty of inspecting such documsnts before the y are tak:n on ths record. The
mqumnc authority may also allow the.<ailway servant to produf'c new evidence,
if it is of the opinion that the productin of such evidence is necessary in thf
in terests of justice.

Note.—New evidence shall not be permitted or called for or ;nv witness shall aot be
recalled to fill up any gap in the evidence. Such evidence shall be called for only when
there is al inherent lacuna or defect in the evidence which has been produced originally, -

* E
4 [ (13) When the case for th: discinlinacy aut‘qoutv is closd, the railway
servant shall bepequired to state his ds f nc: orally orin weiting, as he may prefer.
If the dafence is mads orally, it shall b3 racordsd and the railway servant shall
be requirzd to sign the cecord. In :ith::cas: a copy of tha statzmeat of d=fence

shall be given to “the Presenting Officer, if any, appomtgd
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(14) The evidence on behalf of the railway servant shall then be produced.
The railway servant 1w 2y examine himself in his own bekalf if he so prefers. The
witnesses produced by the railway servant shall then te examined and shall be
liable to cross-examinatior and ce-examination by the inquizing authority accord-
i ing to the provision: applicable to the witnesses {cr the disciplinary authority.

(15) The inquiring authority may, after the railway scrvant closes his case,
and shall, if the railnay servant has not examined himself, gensrally question
him on the circumstances appearing against him in the evicence for the purpose
of enabling the railv.ay servant to explain any circumstances appearing in the
evidence against him.

o bed ™

(16) The inguiring authority may after the completicn of the production
of evidence, hear the Presenting Officer, if any, aprointed and the railway servant,
or permit therm to file written briefs of their respective cases, if they so desire.

(17) 1f the railway servant to whom a copy of the articles of charge has been
delivered, dees not submit the written statement of defence on or before the date
specificd for the purpose or otherwise fails or refuses to comly with the provisions
of this rule, the inquiring authority may hold the inquiry ex-parte.

?i
d
;-,
. ‘h

(18) Whenever any inquiring authority, after kaving heard and recorded the
whole or any part of the evidence in an inquiry ceases to exercise jurisdictien
therein and is succeeded by another inquiring authority which has, and which
exercises, such jurisdiction, the inquiring authority so scccezding may act on the
svidence so recorded by its predecessor, or partly recerdzd by its predecessor and
partly recorded by itself :

Provided that if the succeeding inquiring authority is of the opinion that
further examination of any of the witnesses whose eviderce has already -been
recorded is necessary in the interests of justice, itlmay recall, examine, cross-exa-
mine and re-examine any such witnesses as herein before provided.

(19) () Aftcr the conclusion of the inquiry,z report shall be prepared and
it shall contain.—

. (a) the articles of charge and the statement of the imputations of misconduct
~ or misbehaviour ;

(b) the defence of the railway servant in respect of each article of charge §
(¢) an assessment of the evidence in respect of each article of charge ;
(d) the findings on each article of charge and the reasons therefor.

-]

. Explanation.—If in the cpinion of the inquiring authority the proceedings of
the inquiry estatlish any article of charge different from the original articles of
charge, it may record its findings or such articie of charge :

. _' £ e '*j '
Provided that the findings on such article of charge shall not be recorded
unless the railway servant has either admitted the facts on which such article of

charge is based or has had a reasonable opportunity of defending himself against
such article of charge. ,.

. (1) The inquiring authority, where it is nét itself the disciplinary authority®

_shzlxildforward to the disciplinary authority the records cf inquiry, which shal
include.— ‘

ia. .

(@) The report prepared by it padericlause (i) ;
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(b) the written statement of deferce, if any, submitted ty tke railway
servant ;

(¢) the oral and documentary evidence froduced in the course of the
inquiry ;

{d) written briefs, if any, filod by the Peocnting Officer. if any, or the rail-
way servant o; both during the course of the inquiry ; and

(e) the orders, if any, made by the diseiptinary authority &nd the inquiring
authorzity in rogard to the mquiny.

10. Action on the inquiry report.— (1) If tte disciplinary authority, having
regard to its own findings wherze it is itsel! :kc inquiring authority, or having regard

. toitsdecision on allor any of the findings cf tke inquizing authority, is of the

opinion that the Fenalty warranted is such as is within its competence, that authority

. may act on the evidence on the record or may, if it is of the opinion that further

examination of any of the witnesses is necessary in the interests of justice, recall
the witness and examine, cross examine and re-examine the witness and may im-
pose on the railway servant such penalty as is within its competence in accordance
with these rules. Where such disciplinary auvthority is of the opinion that the
penalty warranted is such as is not within its compeatence, that authority shall
forward the records of the inquiry to th: appropriate disciplinary authority who
shall act in the manner as hereinafter provided. :

(2) The discirlinary authority, if it is not itself the inquiring authority, may,
for reasons to be recorded by it in writing, remit the case to the inquiring authority
for further inquiry and report and the inquiring authority shall thereupon proceed
to held further inquiry according to the provisions oi rule § as far as may be.

(3) The disciplinary authority shall, if it disagrees with the findings of the
inquiring authority on any article of charge, record its reasons for such dis-
agreement and record its own findings on such charge, if the evidence on record
is sufficient for the purpose.

(4) If the disciplipary authority having regard to its findings on all or any

i of the articles of charge is of the opinion that any of the penalties specified in clatses

(1) to (iv) of sub-rule (1), and clauses (i) and (i) of sub-rule (2), of rule 6 should be
imposed on the railway servant, it shall. notwithstanding anything contained in
ruls 11, make an order imposing such penalty :

Provided that in every case where it is aeccssary to consult the Commission,
the record of the inquiry shall be forwarded by the disciplinary authority to the

.. Commission for its advice and such advice shall be taken into consideration before

making any order imposing any penalty on the railway servant.

(5) (1) If the disciplinary authority, having regard to its findings on all or
any of the articles of charge, is of the opinion that any of the penalties specified in
clauses {¥) to {ix) of sub-rule (1) of rule 6 skould be imposed on the railway

" - servant, it shall :—

L 4

(a) furnish to the railway servantacopy of the report of the inquiry held

. by it and its findings on each article of charge, or, where the mquiry

has been held by an inquiring autherity. appointed by it, a copy of
the report of such authority and a statement of its findings on each

article of charge togcther with bricf reasens for its disagicement,

if any, with the findings of the inquiring authority ;

x b
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' (b) 2iv: the cz: say seovant a aotics statizg the penally proposed to be im-
pos . on him and calling upon him to submit within a specified
timz ordiaazly not excueding fifteen days from the date of the
roct.~1 of the notice subizct to a minimum of seven days, such re-

- ' praiiasntion as .he may wish to make on the proposed penalty
! : on = basis of ths evidence adduced during the inquiry held under
a rulz =
5,- (1) () Tneveos zasein which it is 2a>cessacy toconsult the Commission, the
év cecord of thr inguisy S>z0thot with a copy of the notics giver: uad-r clause (i) and
g# the representation 232 ia pursuanca of such notice, if any, <hall de forwarded by
‘-; the disciplinry aut’z ~rite to the Commission for its advice.
i (b) The disciziinary authority shall. aftzr considering the representation,

if any, made Uy the railviay servant, and the advice given by the Commission,
determinc what pezzlty, if any, should b impesed on the raily 2y servant and make
such order as it may deem fit. .

[ 2 ™

(ii1)  here it is not n2cessary to consult the Commission, the disciplinary
authority shall considsr the representaiicn, if any, made by the railway servent in
pursuance of the ncz’ce given t¢ him under clavse (i) and determine what penalty,
if any, should be iryosed on him and make such order as it ipay deem fit.

11. Procedure for imposing minor penalties.—(1) Subject to the provisions
of sub-rule (4) of rulz 10, no order imposing on a railway servant any of the penal-
" ties specified in clauses (D to (iv) of sub-rule (1) and clauses (1) and {ii) of sub-rule

(2) of rule 6 shall &2 made except after.— v

(@) in.orming the railway servant in writing of the proposal to take action
agaiast him and of the imputations of misconcluct or misbebaviour
on which it is prorosed to be taken, and giving him a reasonable
oprortunity of making such representation as ne may wish to make
against the proposal ;

\0) bolding an inquiry in the manner laid down in ub-rule (3) to (19) of
rule 9, in every case in which the disciplinary autbority is of the

opinion that such inquiry is necessary 3

(c) taking the representation, if any, su_bmit‘ted.by the railway servant
under clause (a) and the record of inquiry, if any, held vader clause
- - (b)mto'consideration ; ‘ '
(d) izcording a finding on each imputation of miscond:xct or misl}ehaﬁour;
~ and , ’ T

¥ (e) consulting the Commission where such consultaticon is necessary.

(2) Notwithstzanding anything contained in clause () of sub-rule (1), if

im a case it is propesed, after considering the represcntation, if any, made by the
railway servant unc.r clause (a) of thatsub-rule to with hold increments of pay and
such withho'ding o increments is likely to afiect adversely the amount of pension

" payable to the railway servant or to withhold increments of pay for a period exceed-
ing three years or 1o withhold increments of pay with cumulative effect for any
period, an inquiry shall be held in the manner laid down in sub-rule (3) to (19) of
rule 9, before making any order imposing on the railway ssrvaut any such penalty.
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(3) Notwithstanding anything containcd in sub-rule (1), in the matter of
imposition of the penalty of fine. it shall be open to the disciplinary authority te
obtain the explanation of the railway scrvant concerned on the spot and reduce
4 charge and his defence to writing inn:cdiately and inform the railway servant
concerned of the imposition of the fine.

(4) The record of tﬁg prececdings in cascs specified in sub-rules (1) and (2)
shall include :—

(#) acopy of the intimation to thr railway scrvant of the proposal to take
action against him ;

(if) a copy of the statement of imputations of misconduct or misbebaviour
delivered to him

(i) bis rcpresentation, if any ; .
(iv) the evidence produced during tke inquiry, if any ;

(v) the advice of the Commis ion, if any ; - T

(vi) the findings on each imputation of misconduct or misbehaﬁopr; and

(vii) the orders on the case together with the reasons therefor. - .
12.  Communication of orders.—Orders made by the disciplinary autherity

shall be communicated to the railway servant who shall also be supplied with a
copy of the report of the inquiry, if any, held by the disciplinary authority and a
copy of its findings on each article of charge, or, where the disciplinary autBority
is not the inquiring authority, a copy of the report of the inquiring authority and
a statement of the findings of the disciplinary authority together with brief reasons
for its disagreement, if any, with the findings of the inquiring authority (unless they
have already been supriied to him) and also a copy of the advice, if any, given by

. the Commission and, where the disciplinary authority has not accepted the advice
of the Commission, a brief statement of the reasons for such non-acceptance.

13. Common Preceedings.—(1) Where two or more railway servants are
concerned in any case, the President or any other authority competent to impose
the penalty of dismissal from service on all such rzilway servants may make an

order directing that disciplinary acticn against all of them may be taken in a common
. ‘proceeding,

Note.—If the authorities competect to impose the penalty of dismissal on such railway
servants are different, an order for takicg disciplitaty action iR a common proceeding may
be made by the highest of such authorities with the consent of the otkers,

o
e - {2) Any such order shall specify :— _
(i) the authority which may function as the disciplinary authority for
the purpose of such common proceeding ; o

(ii) the penalties specified in rule 6 which such disciplinary authority
shall be competeat to impose ; provided that such authority shall
" not impose the penalties specified in clauses (v11) to (ix) of that rule

if that authority is suberdinate to tke Appointing Authority ;

(i) whether the procedure laid down in rule

9 and rule 10 or rule (11 shali
be followed in the procecding. :
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