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In the Hon'ble High Court of Judicature at #1ahabad
' (Tucknow Beech) Imcknow,

o

Oodtcof‘opoc.otcﬂ:‘i{"?)‘n‘otvo\tOcle
! 1 Sachida Nend Pathak son of,Shri Ganga Sahai Pathak

Deputy Conservator Bf’Fo%§§ts, at present posted as

e e ST S e W A S T WM W TN
=z - (b

~Divisional Director, Porestpry Division, Kanpur,

. petitioner

versus

1. State of Uptar Pradesh, Department of Forests,
Government of Uttey Pradesh, Iucknow,

W

] o " |
2, Union of India, Mfé£§¥égy/of1rersonne1 and
' ' ‘ Redlrms .

Administrative Affairs, throughitd’Secretary, F
New Delhi,

«e. Opposite parties, -

WRIT PETITION | '
UNDER ARTICLE 226 OF|THE CONSTITUTION OF INDIA,

The petitioner above named begs to submit as under:-

1.  That the petitioner who was initially recruited

in the U,P, Forests| Service in the year 19§gﬂwas

subsequently selected and appointed on the'initial
o | stage with effect from 1‘10"1%§§JE9 the Indian Forests

Service, /

2. That the pefitioner during his entire tenure both
in the U,P, Forests Service and also when he remained

{?;wwgz\ on deputation with the Government of India as Class I

~ R
»

Officer for eleven years with effect from Januarmfjé§6f.
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20,9.90 Hon. Mr. Justice K. Nath. V.C.
- Hon. Mr. K. Obayya, AM.
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CENTRAL ADMINTISIRAIIVE TRIBUNAL, CIRCUIT BENCH LUCKNIT.

“« e * o

Registration T.x&, No, 860 of 1987
(WePo NO.5377 of 1981)
Sachida Nand Pathgk e e .o ees  Petitioner/
' Applicent,
Vers s
State of UJLP. and andther .o oo . .. Respondents,

I—Ionl= Mr, Justiceé U.C. Srivastaeva,V.C.
Hon'ble Mr, K, Obayve, Memper (&)

( By Hon. Mr, Justice U.C. Srivastava,V.C.)
[]

This ia a transferred case under Scc, 29 of the
snlministretive Tribunals act, 1985. The applicaent filed
a writ petition before the High Court at Lucknow BenCh

which by operation of law has been transferred to this

[

2ribynal. In the writ petition, the applicant has pr égOé
that a mandamis be issueé directing thé respondents to

give him selection grade w.e.f. 12,7.1977. The ground

of the applicent is that the adverse entiy because Of which

the applicent was not given the seleCtion grade having

3,

®)

zen washed out and 1t wes incumbent UpOn'the respondents

to heve civen him the.selhctlon grade retrospectively w.e,f,
12,7.1977. fhe adverse, entfy was given to the applicant
because ©f the maldfides of the then Forest Secretary

that the applicent was given an alleged a@verse ently
ingpite of the commendeble recommendation made by

the Chief Conservator of Forest who had also recommended the

promotion of the applicant out of tum, as such, the said

enctry Could not have been made the basis of rejecting the

¢

',.J
D
0
cr
L

anplicant from being given the se ion grade, The State

Krgt’S

Government did not apply its mind while deciding the

representation of ths auqlchnb and ingpite of the asgurances



£ ths

‘meantime, it was only the State Government vide  its ord

Jiven by the Secretor ry as we1L as the Minister , he has been
given selection Grade from 29,8.1978, but the‘ sgme was
wrongly refused by the applicant while the same was
Civen tO hisg juniors w.e,f, 12,7.1977 and noconly thi3, even
the notificetion, by virtué of which, +=he aoplicant was

¢iven selection ¢rade w.e.f. 29.8,1978, three Dersons have Ggd

been given selection grade W.2 £, 12,7,1977 =né tue posts still

¢ ' ey £
not Jivfng che selection grade to the applicent .2 E,
12.7,1977.
2, - The applicant "ho was initizlly recruiteqd in the.

[ - E . v

__%ééjjg §$S@ ; o ﬁF@rv;Lor

o the Indien Forests S€rvica. The applicant during his entirs
tenure both in the U.p. Forests Saririce =nd also when he
remained on deputation with the Government of Ingis as Class~

o~ Sevrenwel M
Ufficer for si&&xq years w, e, £, Janueéy, 193@ to &Pril, 1966
. :

-

znd thereafter when he was = member of the indisn Fo Testy

Service, worked with integrity and aevotion. The applic-nt

[oF

was zlso Geputed to the Food an Agriculture Organisation, QouE
Unite@.Nationg £or study tour of varioué contries of Zyurope
It was onl, in the monch of Japuary, 1973, when ¢he applicant
Was communicated with the alleged adverse entry for the

yeer 1976-77 by Shri NP, Trinathi, the SECretary Forests, and
which weg not communiceted to him as aCainst rule 8(1) of the
Indign Forests Service ( Conzidentizl Rolls) sule, 1970, zs such

the opplicant ma

C"

«3.1978 far

. 'Q.)
8]

¢ Iepresencation on on o

Oein¢ communicniad the full =ntry, but it Wes not supplied

to him. The enplicant mede another representetion on 1,7. 1978

( )

Stzte Government for expunging the seid entry, Ia the

r

0]
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dated 9.2.1979 expunged the said adverse entry.

3. The respondents have resisted the claim of the
applicant and have stated that for giving seleCtion
grade, a sélection committee Waé constituted as per
rules and over all perfoImanCes were were considered

by the selection cbmm¢tt se and the gppliCent was not
found f£it after due consloerWLiOno_it is not only the
character roll entrieslbut the over 21l performances

of the candiéatesl we revcongl dered., The adgersa entry was

communicated to the appliCant on21,12.1977. though recorded

on 27.6,1977. Final representation aCainst the adverse

)}

entry was submitted by the applicant on 1,7.1978, whereas

the selection for the post was held on 10.4.1978 and

his represencation was pending when the question of
seleCtion grade was considered. In the next selection,
the case of the applicant wmas considered and he was

iven seleCtion grade for the vacanCy existed. The:

Wi

exungtion of the adverse remarks of the applicent

=

was admitted . From the fac

T
[63]

. it sppears that the

L
o
jo7)

guestion of sechLlon grade was considered the
representation of the applicant against the adverse
remarks was also considered, and it appears that the
seleCtion committee did not take into consideration
the representations of the applicant side by side and

have taken into consideration the adgverse remarks only.

If the adverse remarks will be considered, the

m_

applicant ought to have been
L pe

representations of the
considered, and if the reoresentations Of the gpplicant’

have not been considered, the same vitiates the
proceedings of the selection committee, SO far as the

selection grade is congidered, undoubt “~l“' over




performance will be considered, If there would not have

applicant would not have becn given the gelection ¢rade,

in this connection a reference May¥y . be made to the Case

of Gurdial Sinub Fijfi Vs, State of Punjab and others, &IR

1979, SC, wage

H
&)
)
N

¢+ 1in vhich it was observed that an

adverse report in a confidential roll can-not be acted

upon to deny promotional opportunitieg unless it is communié}
-ted to the person;concemmed so that he has an opportunity
to impro&eAhis WOrk ana conduét or to explzin the
clrcumstances 1eéding to the report, such en opportunity

is not empty formality, its object besicelly being to

enable the superior authorities to decide on a consideration

of the explanation offered by the verson concernad
whether the adverse resort is justified. In the cass of

Brij Mohan Singh Chopra Vs. State of Puniab,ALr, 1987

5C, »nage 948, it was z case of Compulsory retirement,
It was held in this case that adverse et i es should be
communicetcd to the @ffected Government Servent and hig

repregentation aGainst suCh entrizs should be disposed of

U’
i“h

ore taking into aCcount the entries with a view to

foIm any opinion against him, Ip the case of Hiranya Laj

Vs, Union Public Service Commiszion, 1988,5 C,(L&8) page, 484
it was a2150 a cas2 of an IPS Officer,the court cbhaserved Gabd

that it.can not:be said thet the seleCtion committee

could ngoc heve token into considere+ion +the adverse

-

-

Lemarks entered

communicated to the resgondent no. 1. It was Surther

h2ld thet the sslactiuon committee was directed to reconsider
thie merits of the raspondents in the seid case vizg-aviz
the official who was junior to him

T

) —— . N NNV m.
. In the @22088@8vcnqaq
124

N
64
h

red to abuve, it has pe £ h
I the

[N

C:Jnt
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rebresentstion of the applicant is pending, the same shall

2150 be considered and in case the uncommunicatsd entries

cose also the representation of the zpplicant alainst the
adverse remarks is pending which was ultimetely expunced,
obviously, the respondents are duty Pound to re-consider

the cese of the applicant.Zven though, thes asllicant hae

¥

retired “rom service, the respondents are direcced o
convene & review gelaCiion committee within & weriod of
2 months from the date of receipt of the copy 0f this.

juGgment end Consicer the cass of the applicaent again for

promotion w.e.£. the date his junicrs were promoted and
expunged

in case he is found fit after the agverse remarksi{subsequently

he may be given selection grade notionally with effect from

the date his juniors were given the said grade. Thereafter,

the applicant will be entitled to all consequential benefits

including the peﬂsionary penefits etc. and which shall

clso be given to him within the period of another 3 months.

the above obsai'va;tionsm
e

Vice.Chzimen
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————SIDE , } GENERAL INDEX
CRIMINAL :
/ (Chapter XLI, Rules 2, 9 and 15)
Nature:and number of case ........... ..... Ceriiiiiae., "
Name-ofparties ..... TTTTT R P .
Date of institution ............ USSR Date of decision.............
. - Court-fee - |Date of Remarks
Serial o © |Numbet . admis-  |[Condition including.
File no.| no. of |Description of paper | of : | - sion of of date of
: .| paper L Sheets [Number , Valye paper to | document (destruction
,.() : of record of paper, S
' . stamps ) if any -
K 3 | s 5 6 7 8 9
| Rs. | P. \
M '
I have this day of | 198 , examined

- the record and compared the entries on this sheet with the papers on the record. I have made all necessary
corrections and ceitify that the paper correspond with the general index, that they bear Court-fee stamps
of the aggregate value of Rs. that all orders have been carried out, and that the record is compléte

and in order up to the date of the certificate.

Munsarim .

Date.....v. ......... o Clerk
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In the Hon'ble High Court of Judicature at Allahabad
' (Lucknow Bench)- Iucknow, \
| "

> r" 1
Writ petition I\To.;S 372:6 1981

\ﬁ - Sachida Nand Pathsk

/ peiitioner
. Versus _
A - ’ - T ’ . . / .
-  State of U,P, & another, | - Opposite pdrties,
INDEZX
S1. ‘ . -
- No, Description | Page No,
1. Writ petition - ] [e
_ : 7
2, Affidavit [1—I2
& _ 3. Innexure no, 1 1o [
¢ ‘ =+Communication of the ~_'_.___——-——-13 /L;
Secretary Forests,
\ * |
{ 4, Annexure no, 2 | g~ 1y
! S"“ ! : —== 776 —_— f "y
- - Gommunication dt, 9-2-1979
5 'Annexure ‘N0, 3 ) v
— Representation dt, 6-6-1979 -——-——17 7 &
6 " Mnexure no, 4 |

- Notification df. 15=1-1981 —._-—-)f] '*“SO
7 " Ammexure nﬁ).' 5 O ng

= Representation dat, 29-1-1981

-

8 dnnexure no, 6 9K
. - Reminder dated 21-9-1981 — =
9 Annex‘ure no, 7 » o
- Order dateT5-1o-19.81 o L7
10 Power : ' 28.
S . ‘\
Te e ™ ™ e e ™. _'-.o_o—t-o-'o 0-0-0-.-0-0-0—.-0-0—0- —
Lucknow _ (}
dated 4\ . 1981 \%—e},u/‘o (Q.e.u/‘,
. -Advocate

counsel for the petitioner
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to dpril 1966 énd there after when he was a meuber
of the Indian Forests Service, worked with integrity,

hard labour, honesty and devotion,

3. That the work of the petitioner was highly

‘appreciated and his character roll remained unblenished

.

4, That the petitioner was also deputed to the
Food and Ag*lculture Organloatlon, United Nations
(F.A,0.) for study tour of various contries of Emrope
and was also,aeputed to Nepal fﬁgm Nbvember 1959 to

s it
April 1966 under Indian Eum@%&ﬁ Service terms,

5. That it was only in the month of Jamuary 1978,
when the petitioner was communicated with the alleged
adverse entry for the yvear 1976-77 by Shri N,P,

Tripathi, the Secretary Forests. 4 copy of the said

e

communication which gives extract of the entry, which

was the only communication to the petitioner is being

- B
o e S

Annexed herewith as Annexure no, 1 to the writ petition,

:6. *Ehat‘the petitioner was not communicoted the
entry as provided under rule 8(1) of the Indlan
FOrectS Serv1ce (Confidential rolls) Rules 1970 as
such the petitioner made a representatlon on 20—3 1978
for being communicated the full entry, Inspite of his
representation and requests, the petitioner was not
/supplled with the substance. of the entire confidential

~ebocy
Q@&i. The petitioner however, made a representation

on 1-7-1978, to the State Government for expunging the
said entry,

T That in the month of.April 1978, selectlon for the
16 selectlon Grade posts in the senior time scale of U‘P

Cadre of Indian Forestg

Serv1ce Was made

It may pe



(
Eﬁ’wﬂm“

N
"

K
4%
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- mentioned here that these posts were created from 12th

Julv 1077 ‘and selectlon for retrospective app01ntments

for these 16 posts was decided to be held on 10-4 -1978,

8 - That the petitoner was one of the elégible candidates
for the said appointment bui because of the aforesaid
adverse remarks recorded by the then Forest Secreta:y,
Shri N,P, Tripathi in the confidential roll of +the

petitioner for the year 1976~77 sometlmes during the end

of December 1977 to abnegate the remarks of the Chief

Conservator of Forests and hl recommendatlors for oui og

turn promotliy’unaer the same copfldentlal roll, th ;wﬂA%X
R #)wu‘\ ovie

9  That the aforesaid representation was made against
the said adverse remarksby.the petitioner and the

State Government after due consideration enpunged the
said agverse éntrv ip toto from the confidential roll
of 1976—77 vide its order dated 9-2-1979. A copy of the
said commun1catlon dated 9-2- 19{9, received by the
petitioner through the Chlef Conservator of Forests is

being annexed herewith ag Amnexure no, 2 to the writ

 petition,

10 That the selectign of'tﬁe petitionef was refused

on one of the 16 posts of the Selection Grade in the
senior time‘scale of U,P, Cadre of Indian Forests Service
only beeause of the sald adverse entry against which the

representation of the petitioner was already pending

- before the State Government,

11 That the sélection comnittee which consisted of the
then Forest Secretary, Shri N, P, Tripathi, the Chief
. & §
Conservator of Forests, Shrild,c, Dey and the 55;;%
| ¥

Secretary to the Govermment Shri D
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consider}gsjthe'adverse entfy upon which they were
felying was not absolute and final and the matter
was still drawing attentibn'of the State Government
ahd_the representation of the petitioner was pending,
.They also did not consider the representaiion which
‘was pending before the State Government and rejected

the petitioner's candidature on the grounds whibh

could not be taken into consideration,

12 That it may be mentioned here that the Forest Mmmds
Secretary; Shri N,P, Tripathi who was annoyed with
the peti%ioner, because of his énthusiasisﬁ, zeal

and honesty in preventing all sorts of encroachments

~on the.forest land and also mis-appropriation of the

forest gggg which was being encroached illegally _
by the 10031§§3}itician, of Khatima in district Nainital,
éégﬂxiuzmkxMx Shri Tripathi asked the petitioner to

leave.such matters to be sgttled later on and not
[ "u‘ - .

to interfere in the woelpimgsof the encroachments which

was to be perputuated by the local M,I,4A, The
.petitioner who was an honest and dutgful officer

did not consider any such proposifion and incurred
great dis-pleasure of Shri Tripathi, Malafidge is aiso

apparent the Chief Conservator of Forests,

- Shri B,®, Srivastava had given excellent entry and

had recommended the promotion of the petitioner out of
turn but because Shri Tripathi was having straineg

relations with the petitioner as well¥as the Chief

Conservaior of Forests,. he taking advant age of-his




77 he knew fully well that the said remarks.were not
correct and there was w0 question for such adverse
remarks, as otherwise it‘woulé have bri ghtened the .
chance of prémotuon of the petitioner in-éuper time
scale and for-which the petitioner had full claim en
J/ﬁwm fixaticﬁfof his seniority.But under the instructions
: .and advice of Shri N,P, Tripathi, as Forest Secretary,
three writ petitions were filed before this hon'ble . .
~>(", | R | High Gourt, One writ'petition was filed challenging
\./ i o the Jurlsdlctlon of the U,P. Public Serv1ce Tribunal in 1
1977 ol W nmbepeé as wpdh wﬂi@eﬁ w
(/éf€%><>=»whlchvvas ultimately dismissed by this Hon'ble
'Court helding the 1ega11tv and propriety of the orders
passed by the Publlc‘berv1ce Trlbunal holdlng that \
A o it was the jurisdiction of the Public Service Tribunal
| to decide the dispute involved jin the matter, The
;ther two writ petitioﬁ%xxx g have been flled agalnst
the finailorders-passed by the Public Service Tribunal,

holding the claim of the petitioner'regarding seniority

which have also been filed under the instructions ang
advice of Shri N;P; Tripathi; the Forest Secretary ang
are still pending, These writ petitions are still
pending decision before this hon'ble court and are
numbered as writ petition noﬁl§?8\of V78 and writ

P

petition no, \903% of \98). .

13 That thus it is evident that because of nakafide

and blased action of the then rorest secret or

ary,
S \
| hri H P Trlpathl that tyy petltloner has been depriveg
. of G ©
— his promotiona] anevues F better pr
éﬁ{hﬂ&& ‘ times ang ¢ oeTe, verious
, , his time also,

when the petitioner representea

Rt
~
S
. N
\
N

1
i
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- after expunction of the aforesaid adverse entry,
that he should be given one of'the posts in the
'selection grade with effect from 12-7-{977 his
prayer 'was not accepted by the State Government
A copv of the representation dated 6-g- =1979, of the

petitioner is belng anneced herew1th as Annexure no, 3

to the wrlt petltlon

14 That significant to mention here is that. in’
pursuance of the result of the selection wade in April
1978, only 11 posts were filled in out of the 16 sele-
ction:grade posts and 5 posts were left vacant Out of
these 11 posts-ﬁggéng which were fillegd in 4 (four)
were filled in by the persons Junior to st mﬁ the

petitioner in the Indian Porests Service gradation

list, The names of such persons are given belOWp-

1, }{rlshna Prajesh Awesdhi $ivedaa. -

2, ° %@ma\S warup Gulatl

3. Anup Chandra Dhawan o

4. Krishna Dev Sharma, 6 T
| e W

Out of the remaining five posts whisk were filled in in

January 1981, i,e, much after the expunction of the

entry in the confidential roll of’ the petitioner and

after 1ts communication to the petltloner and the

representation dated 6-6-1979 (annexure no, 3) nade by

the petitioner to the State bovernmgnt as well as to
Yedmarmong T
samm posts are still lying

vacant and have not been. fllled in,

hhe Forebts Minister, The

The two selectlon
A

grade posts are still available amw 1o person has yet been

g
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given selected grade with effedt from 12-7- 1977.

fg \9/

15 That even gwes apart from the above two selection

grade posts e® P8RS, further selection grade

postsAwere created either because of the increase in

the cadre'(three posts from August 1978) or .because

of the vacacies caused by promotion, Insplte of the

fact that the petitioner was eligible for being given -

the said grade and selected his claim was ignored

this time again and the persons junior t°.hﬂﬂuf§ﬁﬁnsnﬁ$"

glven the selectlon grade namely, D?ya Shankar Pandey,wk
QW/wee junior to the petltlgnfnaﬁfggglven selection grade '

w1th effect from 11 -5-1978 on the vacancv causetbv the

promotion and sarvshri (1_)\‘3-3 Bhadona (2) e TW‘JMV’

'__ (3) & .c.Tosne were given selectién grade with-ef

effect from o 4. 9373; A1l thesespersons are Junior

to the petitioner and these promotional appoimtments

were made after ignoring the'candidature of the

petitioner and without considering his case,

16 Tnat the petitioner_kept on agpproaching the

State Government as'well as‘tne Minister for Forests

and the Minister infcrmed the petitioner that his case

would be considered and his representation would be

looked into and necessary orders would be passed

shortly, The Minlster also assured the petitioner

that he would get the ‘selection grade with effect

from 12-7- 1977 as the entry upon which the petitioner's

candidature was reaected no longer exlsted There -after
A/the petltloner did not hear any thing and it was only.
‘fig%HJ.MJQKs ih January 1981 that g notification was issued

son 15-1-1981 in which the petitioner was given selection

grade from 29th Augusg 1978, A copy.of the said notifi-

Z

. cation dateq 15-1-1981 is being amexed herewith as
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Annexure no..4 to the writ petition,

17 That the petitionér was shocked to note from the
notifivation that he has been given the selection grade
with effect from 29th August 1978 and not from 12-7-1977
as was aSsured_to him by the Minister as also by the
SecretaryfForesﬁs. ?he petitioner wés also otherwise
eligible for being given the selection grade with

effect from 12-7-1977 and his name was wrongly refused-e
on the basis of the adverse entry which never existed
after its expunction by the Sta£e Government, ~ The
petitioner therefore made a representation sgain on
29-1-1981, to the Secretary Forests, A true cdpy of the

said repfesentation dated 29-1-1981 is being annexed

herewith .as Annexure no, 5 to the wriﬁ'petition;

18  That thé petitioner in his representation-gave all
the details and also made a mention of the assurances
given by the Minister of Forests and also the Secretary

Forests, Shti T,N, Dhar, The petitioner also brought to

‘the notice of the Secretary that the petitioner has

been disregarded in as much as three persons namely

~ Shri Y.C, Rai, Jagat Narain and Ram Soch Singh

have been given the selection grade retrospectively

with e@feetfiﬁgm 12-7-1977 and the éase of th¢ piiit'oner
not being He different, could not have been deafit with
otherwise, | |
19 That the petitioner sent several reminders but
he did not receive any reply from the State Goverment

and lastly sent another reminder on 21-9-1981, A copy

of the said reminder is being annexed herewith as

Annexure 1o, 6 to the writ-petition,
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20 That it was thereafter that the petitioner.received

an order da{ed 5-10-1981, which was received by the
petitioner on 10-10-1981 communicating him that the
representation of the petitioner has been rejected by

A

the State Govermment after due consideration, A

true copy of the said communication dated 5=10-1981

is being annexed herewith as Annexure no, 7 to the

writ petition,.

21 That the order féjecting the petitioner's aforesaid
repreéentation and by not giving‘him the selection grade
with effect from 12=7-19717, he has been discriéminated

in the matter of emplovment and has also been adverselv

- e F

affected financi allv.

-

22>' That the petitioner.has not been given the selection

grade with effect from 12-7-1977 as assured by the

Secretary as well as the Minister and the persons junior

‘to the petitioner have been promoted and éppoin‘ted on

the selection grade from 12-7 1977, secondlv two posts
are s$ill lying unfllled w1th effect from 12-7-1977,

thirdly three persons names of whom are referred to asbove

were recrulted by the samne notification bv virtue of which

the petltloner has been appointed with effect from
29-8-19178, with effect from 12-7-1971, fourtB;v the

State Govermment is obllged to create a numerarv post

in case no post is avallable where the petitioner could

be posaed in the selection grade ,and fifthly the petltloner
could be glvéh notlonal promotion in the selection grade
with effect from 12=7=1977 with entitlement of payment

of selection grade salary from the aaid date i,e, from

. %
12=7-1977, Thus it is evident that the case of the%JaWJ
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.i being genuine for giving him the eelectlon. grade f1f0m
12.7. ]977 hae not been deliberately and prOperly deglt
'ﬂ7“ - C " with by the sts te uovcrnment beczuse of which the

petitioner is suffering great loss snd mentsl agony.

23. | Thaf‘being egérieved, the ﬁetitionef\heving no other
- 1 . affécieu° ~le~ﬁl‘ speedy snd alternetive remedy left open
lbegs to file the present wriu petiton on the folIOW1rd
amongst other vroundsv"

GROUNDS

/“K ‘ ‘ &' &)  That the adverse'entry'because of whichthe

peti tioner vwgs not'giVen the selection grszde hzving been

O

~ Wgshed out it wes incumbent upon the/ppp081te parties to
hzve given the selecclon grade Wik w1th retrospecblvely

We€Eofe 1207.1977-

b) That 1t qu becs ese of the maldfldes of thef en
. if 3 E Forest &ecretqu that the oetlioner Was glven &gé &n
o ‘ qllebedquverse entry in- Splge of the commendsgble
’recommendation-madeﬁby the Chief Conservator of Forest
;) who hzd also recommended the'promotion of the peti tioner ‘
¥ out of turn » &@s such the ‘sald entry conld not have been. !
T‘k- | f - made the basis of rejecting the petltloner from being given
- ‘ | the Selection Grade.

,/

c) Thmt the State Government dd not epply ibs mind
C while_de01d1ng the representatlon of the petitioner and
in' spite of the aswrances given by the Secretary gs well

s the Minister he has been given the Selection Grade from.
29.8.1978.,

a) That the Selection Grade could hsve been given to
'the petitioner evenit he hass to be given zs & special case
becsuse he wgs wrongly refused the szme becguse of his

~ .
//QNQP : . mﬁlailce action on behglf of the then thef Forest

Y? oectetqry. ' j
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Aé)' Thst persons junior to the petitioner have been givent 
2] - the Selection Gradévw.e.f. 12.7.1977 end not only this even
by the notificgtink by virtue of ‘which the petitioner was
glven Selection Grgde w.e.f. 29,8.1978, three persons have
been given belectlon Grade Wees «fo 12.7.1977 znd two posts
L still remsined nwnfilled, gs such there wgs no occagsion for
. not given the Selection Grade to the petitioner v.e.f.

12.7.1977. N

\Ya

) Thet the EXXEA gction of the opp.parties in not given
?“K .the Selection Grsde retrospectively wee.f, 12.7. 77 gnd in not-
, _ 2
;V‘ 1 tregting eQn i11ly in the mstter of employment me is hlghly

1 discreminatory asnd is violstive of Arflcle 14 znd 16 of the

Constltutior.' .

F g) That in any case the pétitioner wasentitled to get the.

Selection urqde from the dve date snd aiter the expunsion

.of the qdvsrse entry without pregudlce to his rights gs

ainst the persons junior to him qrd huv1ng not petter

g record of serv1ce. )

WHEREFORE it is respectfylly bPrayed that the order contzined

in dnnexure No.7 psssed by'the State Goverhment be qugshed.

¢5‘/

- &4 writ, order, direction in the mxkk®x nstire of mgndm s

’“‘ S

dlLeCtlné the opposite pzrties togive the Selection Grade

! VJoeofo 120701977.

- “Such other spproprisgte orders s this hon'ble conrt

deems just and proper inthe ngture of the ‘case be zlso

pqssedo

- Cost of the petition be awgrded.

: Advocgte
Lucknow Comsel for the petitioner

,dated KL\\.1981 .

g
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- In the Hon'ble High Court of Judicature at Allahabad
(Iucknow Bench )- Tucknow,

. Writ ptition No, of 1981
Len 0
/%‘\—%J/“'(u 3
o :
S
AR St :
ik (19811‘;}.. } :
\\AFFIDAV \é%ﬂaz &
N OUR s é i
§ \ALIEYB;,\;EI‘ADA“-K \ ‘e
TAS Sachifa Nand Pathal | petitioner
) .
N vVersus:
!/ ' . State of U,P. and others, ) opposite parties
AFF IDAVIT [
I, Sachida Nand Pathak, aged sbout ‘56 years son of
late Shri Ganga Sahai Pathak, Deputy Conservator of
~3 _ : Forests, at present posted as Divisional Director,

/
Forestory division, Kgnpur do hereby solemnly affirm

and state as unders-

1 That the deponent is the petitioner in the
above noted writ petition and is fully conversant with

the facts of the same,.

had

. -
| -
2 That the contents of paras { 10 23 ———

of the writ petition are true to my own knowledge,

those of paras = ~ are true from perusal
of records and those of paras ___ - are
true to my belief,

Tucknow, . .‘ ‘ : éﬁijgi;:~

dated Jq _[1981 Deponent,

I, the deponent namgd above do hereby verify thar




e

Lucknow,

dated 29 ~,1981 Deponent

I, after perusal of records
identify the deponent who hasg
signed before me,

McmNigjuwﬁi\”K&N\QqQwuﬁﬂsbwkmmd' | : \

Advocate

. ],

DLl oo
vlhuujZéZ.:QLEiiEﬁ.-

Il
|
1
b
i

e

P &

the contents of paras 1 and 2 of the affidavit
are true to my own knowledge, No part of it is I
false and no material fact hes been concealed,

8o help me God, T -

éﬁ)ﬂfm

i
- . Y ,I
solemnly affirmed before me on 29 4 &% gt 6*3«'/
by the deponent, Sachida Nand Pat 2k, who

_ has been identified by Shri
_“(W/Advocate, High Court, MCLQ

I have satisfied myself by examining the ’
deponent that he understands the contents

of this affidavit which -have been read over

and explained to him,

(A K'BHATNAGAR

b ‘ 1 G :‘\“dﬁlb“

L\}ui{ now Bench,
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. sri S.Pathak,Dy C.F.
| (Remarks recorded by Sri N. P.Tripathi,Van Sachiv).

Inquiry into a complaint in respect of Sri S Pathak's

- tenure as D.F.0,Pilibhit where he was till about the middle

4~ of june,76, revealed that(1)sri Pathak entertained a time-
i» 1 barred applicatlon of ‘a contractor for shortage of trees and

‘gd/ : made good the shortage without referring the matter to and
ol)

obtaining orders from his Conservator and (il) entered into
; _‘_prixrate financial transaction with his subordinates.d
warning was.issuedlto him'by the Government vide G.C.No.
12500/14-1-80(21)/1975 dated. 29-12-1976, for these oapses, !
. | under the circumstances it is difficult to accept remarks
relating'to(a)streiéht forwardness approach and(b)promotion )
out‘of turn,of the Chief Gonservator of Forests;
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"Inquiry into a complaint in respect of Sri S.Pathak!s
tenure as DeF.0.Pilibhit whers he was till about the middle
‘of June 19?6,revealed thet(1)sri Pathgk entertained g time-
barred application of a contracter for shortage of trees and
made good the shortage without referring the matter to and

' obtainingvorders from his Conservator and(ll)entéred into

ConNtesel

Ny



X Private ix financial trensactions with his subordinates,

A warning wag issued to him by the Govemment vide G.9

.NOU
12500/ 14-1~80(21) /1975 dated 20-12~1976 for

these lapses,
Under the circumstancqs it is difficult to acoept remarks

relgting to(a)str:u.ght forwardness of approach and (b}

pronotion out of tum,of the Chief Conservator Forests,
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In The Fon'pl= Eigh Court of Judics<ure et Allahebea

{Lucsncw BenchJ- Lucknow. ay r
b ) v . y 1OW f(\lz/ %
o : ' ' 14

writ Patition To. - Y
Writ Tetitioh Wo. . of 1931.

Sachidy Vana Pathax

[}

Pentitioner.

- N ¢ ¥
VErsUs S
TN , : .
© Stgte of Uttar Pradagh | GoPosits nersdes.,
ATTERT MO, 5
TO ’ A
- . ' The Forast vesceretary
' Gove nmént of Utter ﬁraﬁﬁsh,
. T.UC&ANOT: ‘

W Through Proter chammel.

. e P R
tationof wri b, "athsg I.F.&.
rqing gnnointment to tre selsctlon grade
4 'V :

!

Festect fully I beg to ststs as under for frvour

of issueing favoursble ordars:-

(1) Trat I joine s the I-F<¥° on.its formation in Uctober,

1966 as &1 Initisl Recmuit 224 I bhave ozen worging siv

sincsz then in the ssnior scale of w.1lVw=l6Jvs

{2J Tha+ 2 s=zlection gra i of . 1650-75-13JJ vas
$ntroduced in the senior scele of ftre ZR¥x I.F.~ew.=i
» . . - -

12.7.1977 and 16 nosts were sanctioned in trat guind

tha Ue 2. Qaﬁfe of “he I.F..

) S



o

LY
~ 2 that by the vertus of my senioriiy as a MDuty Consers
" ; | veior in ﬁ%l,u‘?- Sedre of the I.F-%. I was eligiole
ror 2 "ofntmant te onz of thsas 16 seiﬁction grad- T

fosts that bscams svzileble neg.f. 12.7.1977

(&) ‘hat a selaction for arrointment to the seid 1o Dosts
of se ]&Cinﬁ gradge wes.held in Ipri1 1973 ang I was
iil ' not sslected by the sstection committese for any of
N the "osts mantio*eﬂ.abovg.

(5 " That it was 18t2r oown that sn advarss TomgTri T-cCr

recorded in my charactar roll for 197-77 by the

Foregst ®=c "edary wes Mac-d before the selgction

i : commities at the tims of consideration of my  ems
> : - for s"ointmant i1 the selection greds of the sanmo
‘ scale of the IL.F.=.
. | N | o

7~
o
~
=

hat the spld adveres ramargs of the then forss

\

Socretary inmy con ?ﬂﬁantaaﬂ roll of 1976-77 wast

- E

reeorderd in Adscembar 1577 snd was communicatzd to e

in aaﬂ,t}afy 1975 by tre C~C-F-

{“,

179 hat ths rePresgntation against the aforeseid adv=:s

TemaTk wes Tending Aistosgel with the Government st

the time the gelection was helfl.
i R '

o

(37 Trat tre a w rse remargs of the then Forsst

m

bacratary in my confide atial w017 of 1370 -77 shoulc |

have Nalther oeon Mac 2 pafors the Skigction commitis

(s

“wor the telaction Coumitte: should hve coneld-rzd $le

s dve rse Temers of ths then Forest becratery In ay

confidgntinl rol1 of -t
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b
AN
fit=d urir the 871 India servicse Sonfid-ntisl rolts)

Bl 2e, 197V wos 4 s"os-d of uncer Tule 1Y of the Lalvs

{9, That the v ver vwwars of the then Foreot wecrstaly
Lo my confidontiat ro1t of 1976-77 ves saoscquttly
~x™un g A by Govi. oxd-v Vo, 1U138/14-1-30{21 ,/1975.

Turd 3-2-1879 et undsr rute 19 of the Aln (S

3\ ' {19) That #ree pft:m g v "rogentetion wos suomi“t d by ¢
s ‘ w0 tra thm Ven wotol ol 0N 6.0..9 Pocurs cing sham

in gret [ should ve 2 "ointsr in the s:tacticn gr-de

)
3

of +he wanior Seal: of o L.Fe% 2 minct cne of thy
1o "osts srmevicn d frow 12.7.77 09 ihe ground hhat
if :he Ranungsd sdv Tse ently of “hs then ror:st

Lecratery in uy Jowfidem+tial roll of 197e-T7 w Tz

i

Jg

wred as 00212 0y DZOViSiCTE7 £l d=cislcon of 1F
the Govt. Un-er D47n 19 #ara. I mouiﬁ. havs o7=" sx
select 4 for 2 Trointment to the sel=crion grcAr f1 o
on: of *he avaidbsbrl~ 1o venesnciscs.

IThat Véﬁ:gentri vl pee0 ? 4 me that he wcuid.g:t my
r-nreseitation exenined vy the wsarail Vibkeg of he

Gov ™7 2t e~ #isgh0sr 1T of justlye

that I gopin mant oTe then Ven wentid ol IysursixXmR: ¥

in BAugust 1278 In *bis commscticn when I wizs inforne
o

ae thew thy reDros.mgetion Fod oson favoureil'y
Aisros:d of and tr ot foruwal ordsrs of wy a rointmart

tc b gs}-ction gre-s fio. 10777 120l 3 8000 lssuR

Tha+ l, greregft-r , ot ~he then for &t sscrataly

ori 7M. Irar gpad recasstcd hi for saltaple ordscs i

¥
<
2
o
< i
e
B
L |
-t
-
i

= g 1-fova.t m- +hat tha p

3
ot T at
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(TR
crders would be Tassed afier forme an'roval of my veu

,

by the D,nartmetst1 Seleci<on Commitiee.

hY ‘ N s
(14) *net fornal orders on my Tzbresentation handed ovar éc

Vgn wantri Ji in June , 79 and meationad in Para 10
above have 10t yai been issu=d by the Government and 1

was all along exTecting wovt. order! for my avrointmsnt

[

n the selection ghode of the sinior scale of the I.F.t.
. . , . »
), . L M ‘ ! -

with ef ffect from 19 777

{15/ isa+ contraxy to my just and so@iteble demand of mf

A

m

a rointmsn % in the se ction grad
and against the essurance glvewn by tha %rr“ Van “eﬂﬁz

Ji and the then “orset & &cratary ﬂOflffﬁé**on No. 297/

-~y

14~ 1- 81 -30 (5J 1979, dat 415.1.19381 he s bien miss

issued by the Boveriment & ”ointing me in the seid

s=Tadtion ﬁﬁ&ﬁﬁ wee.fo 29.8.79 atthough 3 other officeis

namely Sarvasri Y.C. di Jaget Je

tain gnd f.%. “ingh hayk
been g"rointed frog 12.7. 77. )

PP ' s . . otk o S . 4
{(16/) That I should also have been g Cointed in.the seid
- \ '
selectlion grade of the IF'B, y-e-f- 12.7. 77 -5 ordaiws
oy. the the n ¥an wentyl oi%on the advice of “amix
Vibagh . wy adrointms=t in the said selectioh grede
of the %z IFS w.e.f. 29.5. 75 is ccnﬁgary 0 Pules '
g14d canmons of raturel Justics. %
PRAYER
It is thersfore Prayer submitied that my "““0113
tment in the s~lection .g 1 of the senior scele oi ths :
IFS with effect irom 29.3.73 may Kindiy be raviehed angd I !
mey be atrointed in the snlﬂ selection gfade vwith effect fl‘cé
12.7. 77 against éna of the two vacanciss ous of 16 for the |
U.P. Cadre. of the IFs g,%l'm available w.o.f. 12.7. 77,

. e
fours frithfully

A

(5. PATEAK)
s "uty Conservstor of Forgsts,

W Ty
forests Rzsource

| v £ RUTVey ﬁivi:ion‘ ~
. o : Uckinoy; |
V U s 1 | Ve

. -
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BT BT ¥ gr-0-ge00 Y qat=afa & T |
& - (2) It qT3% FT A Y eﬁ 1 Hca‘rfua ﬁqm &9, gasa T
frgérzsﬁ' I | |
(Q) 57 gf9 #Y gealfug ve-g-cy T €q0T 93 o3
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CIN mE HoM1BLE HICH COURT OF JUDICATURE AT ALLAHABAD
LUCKN QY BENCH LUCKNQY »

' Civil Misc. ppln. Nq (w) 1983

.. State of UePs & othe.se ' .o R".pplic'ants
T Inre;

VR writ Petition Mo +8377 of 1981
Sachidanand Pethek .  Petitioner.

Versus

State of UsPe & others. . OppePartiese

Applicatian foe condonation of delay in filina
N — counter gffidavit.

The applicant abovenamed most respectfully

begs to' state as unders= .

That for the Pacts end circumstances stated in
the accompanying counter affidavit is most respectfully
- ' prayed that thie Hon'ble High fsstt may be gracicusly

pleased to cordone the delay in filing the counter affidevit,

and the seame is liable toc be taken on recorde

" Lucknow Dateds: Co
Septe 3,1983

el for the epplicants.
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PﬂA

IN THE HON'BIE HIGH COUhT OF J_.DICATUAE AT ALLAHABADS
LUCLIOW BTNCH, LUCKIO,

| 2
WRIT & TITICN NO,85377 of 1981
sachidanand Fathak son of Iate Ganga
AT ‘"‘““Mx . Sahai Pathak De“uty Conservator of Rrests,
Ly wat preanﬁ/posttd as Divisiomal Director,
.‘4 800131 FoFestry Division, Kanpur, ,,,, Petitioner,
A Versus,
o 1, gstate of U.P.~Department of
s Brests, Governmnt of U,P,,
7 Lucknow,
2. Union of India, Department of
- Personnel and AdmlnistrativevBeforms
Ministry of Home Affairs, thoough

ts secretary, New Delbi, veees OpPpPosite Parties,

X R EEEEEXER

COUNTER AFFIDAVIT ON BEHALF OF OFPOSITE PART NO,1_

I Bhuwan Chandra Joshi, aged about 43 years
son of Sri Vathura Dutd Josh1 working as A351stant in
the Gove rnment Sedretraiat Van Anubhag-l, U,P, Sashan
Lucknow do hereby soggmnly affirm and state on odth
as unders- . - :
1. That the deponent is working as assistant
in Secretarnat Van Anubhag-l, in the Offlce of U. P,
Sﬁshan, Lucknow and is fﬁlly conversant with the facts &
of the case,
2,  That the daignent has read the writ petition
filed by the petitioner'and has understood the contents
thereof,
3. That the contents of para 1 as stated are not
admitted, The petitionzr was appointed as Forest
Fanger in the year Egéz/and later orx/he Wa s nromotcd
to U,P. Fbrest Service as Assistant Conservator of

prests with effech from 14,11,56 and was subsequently

selected in the Indian Forest Service with effect from
1,10,1966 on initial recruitment,  eee2 ’
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/7. 2 /1 fev

4, mhat thu contents of paras 2,8 and 4 1re not
aisputed

5, That the contents of pafa 5 of t he writ peti%ion.
are not<iisputed. |

O, That with z regard to the contents of para 6 1t

is stated that the Adverse entry was comrunzcated as par
”/

Rule 8(1) of I,F S, € C,R.s) Rules, 1270,

9, That the contents of para 7 of writ petition are

admitted,

8. That the contents of rara 8 of the writ petition
are admitted to the extent that the retitionsr was one
of the eligibie candid:tes for appointment to the selection

grade,. Hest of the contents of mra 8 are denied, In

 fact,'for giving Selection.grade;\a selection committee

was constituted as per rules;”Over all performances

were considered by the selection«:dmmit%ee and %he
petitionﬁf was not found fit after due cbnsidﬂration.

It is not only character roll entries but the over all
verformance of tb@ candldates vere COnSidered In fgg%
for providing sele0u10n grade a selection committae du)ly

consnltu%ed considered the eligible officars for.

'rg app01nﬂment on the bas:s of merit with duve regard to

L —
~ Seniority as the criteria, on that basis the petitionerd

was not found suiltable by the selection committee for

selection,

9. That the contents of para 9 of the writ petition

are admittad,

© 10, That the coﬁ@cnts oﬁ para 10 of the writ petltion

are admitted,

Cont,, .3
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li. Adéi%ted to the extent of COnstitufion of_thé
selection comniftee, The adverse entry was recorded in
petitionfrs C,R, on 27,6,77 and it was. communicated on 21,
12,1977, Final renrasentation against that adversé
 entry was submitted by the petitioner on 1,7,1978 as
already admitted by him in para 6 above whereas the
'é@léctidh for the post was held on‘10,4.?8 (i,e, prior
A(L}a ’ " 4o the representation for exgﬁnctibn df the adverse
= . A entry ) hence it can not be said that the representation
| of the petitioner was pending before G@J%}

12, That the contents of para 12 are admitted to

the extent that two writ petitions are pending o

decision in this Hon'bie High'cdurt at’;udkndw

ard the matter is subjudice, hence no comments,
. | | These are numbered as writ petition no,2598/78 and

writ petition no,1903/81.
I - 1 That rest of the conuents of para 12 are not
LY . . admitted, It is wrong fto say that the then Fbrest
Secretary Sri N,P, Tripathi was annoyed with t-he
petitionsr, The details of Khatima Tehsil of Mainital
District cited herein are out of context and do not
relate to this case, The petitioner has cited this
instance only to add colour %o the case, The allegations
of mulafidétgre wrongéand incorrect and are denied,

It is also admitted that the jurisdlction of U, P,

?dblic Service Tribunal was challenged by the State

Govt which was later on dismissed, It is wrong to say tba
that the adverse remarks of 76.77 was not correct, The
decision of selection commit%ee was ‘final and it was

never motivated othrrwise, by the shen Ibrest

Secretary,
Cont, .4
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~ , 13, That iw contents of para 13 of writ petition

are admitted to the extent that the representation

d the petitioner was rejected after due consideration,

14. That is reply of contents of para 14 of Writ

petition it is cited that since the petitioner was mt
ie‘fec*tud bythe Selection Committee & juniors named by the

petitioner in the para were selected by the selectlon
e . 7
/’l)“ comnittes and they were a‘ppoiinfced in selection grade,
~ The posts which were foft vacant were weserved for

officers senior 't:o the petitioner whose cases were
being scrutiniSed in connection &disuplinmry

or of'ker enquiry matters,

LR | 15, That \i;a;,/reply to contents of para 15 of wrif
petition it is[say that the persons mentioned by the

petitioner were selected on the basis of the selection
,L\ : held on 10,4, 1978,
s -
)

_ , ) =
16, That imreply.contents of para 16 of writ petition
it is to say that after the exhaustion of the .selection |
list at, 10,4,1978 the case of the petitioner was

o | .
considered for selection for fh-e vacancy existed with

re‘t;rospéctive effect ( i,e, 29,8.78),

17, That iw reply of para 17 of writ @ ti¥ion as

alruady statﬂd earlisr the previous lelection was made on

A

10,4, 1978 at that time there was adverse,entry recomerded
in the C,R, .of the petitionsr & the entry was expunged on
“2-2-191994-
mwEse . hence the selectlon ma.de earlie:r can not be

n—"
undone, In due course when the vacancy existed petitioner

o o | | was seldcted on the selection grade post w,e.f, 29,8,78,

cont, ,’,5_.
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18, That i reply ‘tjgpara 18 of writ petition
it is subitted tba’c due %o enguiries their cases were
- not taken-up at that time but later on they were allowed
. \4/ ' )
dedection grade,
19, That contents of para 19 of writ petition
| % o G & 3 v.ﬂ‘ 3
?A?\ | 1e aQ( itted,
’ o 20, That the contents of para 20 of the writ petition

are not disputed,

2l, That the contents of pare 21 are deniéd. Selection

A}

grade is given by the selection committee and its decisionss
~are fimala-nd are based on over all perfofmanC‘e_o'f
_ the of‘f_iéer concerned, It Is wrong to say thag ‘the
ordzr rejecting petitionsrts representation is wrong or .
the petitioner has been discrimimated in the matter- of —-nd
employment, It was based onthe recomuendat iéns of the
Comnittee constituted as Iﬁr‘wrules pertaining
~tothe I,ES, | | |

. ' . . \/ ) ‘ .
22, That iw‘"feply to contem:s of para 22 of writ
petition this much is admitted that petitionsr was '
nd given selection grade w.e, £, 12, 7 ‘7’7, It is denied

that any assuranceswere given by Forest I\fmister or
_Forest{y Secretary regarding this, Reply to other
allegat:to‘ns have a»lready bee;:/given is previous paras
selection grade is given on the basis of recommendations’
of the selection commibtee Remaimnt; contents of this

para (?m are denied

" 8. S gont, . +6




%
p 3 - | \D (\

| e/ | ‘ng\ %
23, That the contents of nara 23 of the writ
pvetition are denied, The grounds mentioned in t he writ
pe’cltion are u“r?benable in law and the writ pe tit:on-
is liable %o be dismissed with costs, The petitioner |
was considered fit for selection grade only from 29,8, 78
as per recommendations of selection comnittee which
was constituted in accordance witht he provisi ons of

A
‘ | Indian PForest Service ( Pay) IIT Amendment Rules, 1977,

o
Iucknows August || ,1983 @Vq \&\/

Dﬁ?ONﬂ\TT.

A

I, the deponent above mamed Ho hereby verify that the
contents of paragraphs 1 omd 2- of the affidavit are
true to my personal knowledge and the contents of paragraph,

o YA X°22 of the affidavit are true to my information &
- derived from the records which are believed by me to be tru
and the ‘contents of paragralphs 23 of the affidavit are

)N based on l=gal advice, No part o'f. it is false and

| nothing material has been concsaled, So help me God,

fucknows August \\7 , 1983 @W

DEFONR T

I identify the deponent who has sig\ed before me.
A
\,w\\\ob

i\

_ Cnief Standing CounSel's Offz.cer.

| P
Solemnly affirmed before me on Il %" ‘33 at agfo (vdehh-
ﬁ by Bhqulgsjgvﬁraw}oshi the deponsnt wio is identified
by Sri K.E, Saxega &erk of chief Standing Counselfs
High Court Allahabad Lucknow Benchw Lucknow, I have satise
fled myself by exami ning he deponent  that he understands
the contents & affidavit which has besn read out and

explained, by me,

- High Court Lucknow Bench,
Lucknow.

-

%m/ﬂ“‘h
g OATH { ONMJHSS{ONER
tH Luc™new Bench
| KNOW
? 2 ? yeseb A¥E
No.L37) 682

19 TR LI, :
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S HON'BLE BIGH COURF OF JUDICATURE ) /

AL ’ TAHABAD-LUCKIIOW BENCH
~ TUCKIOW .

. "Q\.’\b
[x"“”"“ 0. 8377 o 19?/ | Y\ |

) S X
C& ‘% ‘{‘V" 4””{ /)Lﬂﬁk . Peyitionsr e 4
" Versus o '
. ’Q/M 7/&9/’1?/@ .o >. . Oppv.‘Parties. ‘
REGISTRAR, L o

,_;r]: AM aprt earlrw as Chief Standingz Coumsel9 on -

beh‘ of App.LlCaIlTJ/I{b‘up()];luun‘b/()pp. Parties , ..

/B eyest gt /W

. Dated : %77 ’Chlef Standing Counsel/ "
C. b siul,Chicf Standing Counsel.

—\’,

AN
N
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S X
X . r_  1In : the Hon'ble High Court of Judicature at 411 shabad
s . (Lucknow Bench) Lucknow,.

g

Writ petition No, 5377 of 1981

."/
,
i Sechidanand Pathak petitioner
' % versus
R i State of U,P, and others opposite parties

REJOINDER AFFIDAVIT

NDmmarm s v -

2 : I, Sachidanand Pathak aged about 58 years son of |
s ' late Shri Ganga Sahai Pathak, resident of Socizl
Forestory Division, Kanpur do hereby SO.lemnly

~affirm and state as unders

1 That the deponent is the petitioner in the
above noted writ petition and is fully conversant
with the facts of the case,

2 That the contents of para 1 of the counter

affidavit need no reply.

~ .

a3 ‘That the contents of para 2 of the counter
X o | affidavit need no reply,

4 That the contents of para 3 of the counter

Vmg; affidavit. need no reply,

\I\
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5. That the contents of para 4 of the counter

affidavit need no reply.,

6 That the

contents of para 5 of the counter

af fidavit need no reply.

7 That the contents of para 6 of the writ

__petitio'n are rei

terated and thbse of para 6

of the counter affidavit are denied, It is

incorrect to say

“that the adverse entry was

communicated to the deponent as per Rule 8(1)

of the Indian Forest Service (CBs) Rules 1970

" not found fit af

(hereinafter ref|

petition are rei
the cou:ntef af fi
to sa;\‘r that over
by the Selection

only because of 1
was passed over
which Shri N,P,
The d épbnent >cra
to summon ‘ﬁhe__ Tre

Selection Commit:

erred to as the said Rules).

terated and those of para 8 .of. |
daw'rit ai'e denied, It is incorrect
~211 performance was considered -
Committee aﬁd the deponent was
ter due consideration, It was |
,he‘ adverse entry that the ’depohent
by the Selection Committee of
l‘ripathi was one of the Members,
ves 1eéve of this hon'ble court
Sords of the proceedings of t he
tee for perusal of this hon'ble

7/

'8 That the contents of para 7 of the counter
affidavit need no reply, - b /
‘ ~ \
9 That the contents of para 8 of the writ



e

'of the counter

court the reagons for roh giving the selection
grade to the deponent, As a matter of fact

the only consideration which weighed the
Selection Co
The allegations

ttee was the adverse entry,

to the contrary are incorrect
and are denied,, It is rather strange that
the oppos’ite, party no, 1 has stated that thg
Selection Co ' ttee considered the ovér-all
pei’formé,née of | the depon-enjl;/when it has already
admitted in reply to para 3 of the writ petition
that the work of the d eponent was highly‘.appre-
ciated and his icharacter roll remained unblemished
Under these ‘ci cumstances the opposite party no.1
has not mentioned as to what was dhe over-all
performance which was considered by the Selection
Committee to decide that the deponent wasfound
unsui{:able as compared to other persoms including

his juniors,

10 ‘That the|contents of para 9 of the counter
affidavit need reply.
11 That the icontents of para 10 of the

counter affidavit need no reply.

12 _That the contents of para 11 of the

wrif petition ‘ar‘ reiterated and those of para 11
fidavit are denied, 4s already
stated :il’.l the writ pgjbit_ion and not denied by the
opposite party no.1, the d eponent had ; al ready

made representation in March 1978 for communicating



e

,.{

the substance of the entire entry under Rule 8(1)

‘of the said Rules but the deponent was not

favqured with the reply. The d eponent thus.again
made a representation on '1-7-1978 which which

is also corroborsted by a_dxn:’ssién 6f the féct
by the op.pos_ite.party no,1, that final repre-
sentation was made on ‘i-7-7,1978.. It may mot be
out of place t@. mentkon that one Shri U,D,

~ Joshi, Deputy Conservator of Forest, Indian Forest

Service, was also [communicated was—also—communi—

eated- the adverse entry without giving substance

of the entire entry. He, therefore, made a
r_epres'en':b.ation as as done by the deponent in
February 1978 on which substance of the adverse o
entry was communicated to him in July 1978 afterw&d

he had made final representation on which action

was taken, In this|view of the matter it cammot be

said that the deponent was also conveyed full
entry and entyire substance as is required under

Rules. The allegatio s to the contrary are incorrect

. and denied, Ton comminicetion of substance of

[

the &8¥e®se-entry has result ed»‘great mis-carriage
and cavsed prejudice to the interest of the deponent

Unless full entry is ommunicated, it canmot be

said that there was any communieation in the éyes
of law and there being no adverse entry on the
date of sélection, th ife was no question for
passing over the deporient on the .basis of such
an adverse entry which canmot be said to have been

1 gty Case

communicated in accordance with ]gy '



‘the adverse entry
 Grade with effect

43 That the co

.~ ecorrect, This aver

- and is also denieg

o

@
v/

having been expunged later

on the deponent wds entitled for the Selection

from 12=-7-1977¢

ntents of para 12 of the writ

petition are reiterated and those of para 12 of

the counter affidavit are denied, The deponent

to t he counter afflidavit could have no authority

to deny these allegations as it is only Shri NP,

Tripathi who can I
stated ' for the pu
that the entry whi
by Shri NP, Trips
dations of the Chi
who recommended ov

deponent because

lefute the same, However, it is
.rpos_es' of the present cage, -
ch was implemented was given
ithi, even after the recommen-
'ef Conservé.tor of Forests

it of turn promotion of the

f his meritorious work that such

an adverse entry was given by Shri N,P, 'I.fripathﬁ:;

It is further staf
counter affidavit

after expungi'ng th

14 That the co

ed that the déponent to the |
has no auth_orify to say , even |
le adverse entry that it was
ment itself spesks of malafide

ntents of para 13 of the writ

petition arer eiteratdéd and those of para 13

gentation was deci

and by a non speak

"of the counter affidavit are denied, The repre-

ded without application of mind

ing order,

15 That the contents of para 14 of the writ

(
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that the deponent

-6~

Voo
0N |
&

petition are reiterated and those of para 14

of the counter affidavit are denied, It is reiterated

that the Selection Committee did not act in

accordance with law and it did not take imto

consideration the

deponent made in 1

representation made by the

he month of March 1978 in which

the deponent has Jpecifically raised grievance

entire substance o
under Rules._The a
cannot be said to
to say that the po

reserved for the o

has not been favéured with the

f the;a@*;;se-entry as is required
ssessment of the Selection Comﬁiftee
be correcf.thuaily incorrect is

sts which wére left vacant were

fficers semior to the deponent

whose cases ‘were being scrutinised in connection

with discibplinary proceedings and other enguiry -

matters, In fact dertain posts which were left

vacant were left for the persons;who were junior

- ’ +*

- to the deponent and were having no better service

record, Names of Shri C,I, Bhasin and shri S,P,

& i .;lrakChoudhary are being mentioned for thé purpose;'

/’16 That the contents of para 15 of the writ

counter affidavit are denied,

.‘petition are reiteratéd and those of para 15 of the

The deponent to-

- the counter affidavit would have given the names

of such officers who were given selection grade

subsequently when bij

ore posts of selection grade

were created or fell vacant after the selections

which were held on
of para 15 of ‘the c

said to be correct.

10-4-1978, as such the contenté
ounter affidavit =aw xannot be




-7— . ( \

17 That the contents of para 16 of the writ

| peﬁition are r eifterated and those of para 16 of
the couhter’affidaVit are denied, It is stated

‘,that ;;ézggiéction grad posts were created after
the selection held on 1@x= 10-4-1978, It is mis --
ébndeived to say that after exhaustlon of the selec— ,

" tion list on 10r4-1978, the case of the deponent

was considered Wy the selection comnittee with

+

v o ' retrospective. ffect from 29-8-1978.

18  That thg contents of para 17 of the writ
iipetltlon are r@lterated and those of para 17 of the
counter affidayit are denied, Tkgxxx1sln view

'of~thevfacts stated above mo further reply is

needed.,
>y o 19  That tle contents of para 18 of the writ
:} petitionvarerreiterated and those of paré 18 of

the counter affidavit are denied.

19 That the contents of para 19 of thexmxxt
\ | unt
'\/ M7 | counter affld.?vz.t ned no r eply.

20 ' That the contents of para 20 of the counter

affidavit need no reply,

21 That the contents of para 21 of the writ

| 'Ség:,/- - petition aee reiterated and those of para 21 of
Eﬁ;m the counter affidavit are aenled In view of the

fact.that theéieponent to the counter affidavit

has not come wlﬁh correct facts anc

h ¢ i ' ' |
as not correctly given the proceedings of th
. €
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selection _commit't_ee which the deponent" vaérily

believes were a\tyed away only for the adverse

entry as no reas

tfully submitted

ns have been given, It is respec-

that t he opposite parties be

. directed to produce the record of ti1e_ selection

which was held on 10-4-1978.

25 - That the contents of para 22 of the writ

petitio'n are reit

terated and those of para 22 of

 the counter éffid#xvit are denied,

24 That the contents of para 23 of the writ

petition are reiterated and those of para 23 of

the counter affidavit are denied,

25  That the deponent further submits that

even till date two posts of the selection garde

are lying vacant with effect from 12-7-1977

‘and the deponent ought to have been given selection

grade on one of these posts with effect from

12-7=1977,

- 26 That the action of the opposite parties

is arbitrary and is not sustainable under law,

Incknow
dated [ £-.1983 .
1, the deponent ab

the contents of pdras

the affidavit are
those of paras
perusal of record

ai'e true to my. bel

Deponent "

ove named do hereby verify that
T4e 24 of

t rue t:o my own knowledge,

<
— are true from
<

and those of paras

ief, No part of it isf alse
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and no material fact has been conceal ed,

S0 help me God, _
- Imcknow, ] ‘KIW/ W

dated /%Fc, 5, 1983% Deponent , f

I, after perusal of record
identify the deponent who has
signed before‘me. _

 Advocate

solemnly affimmed before me on//’ 9. & a7

by the deponent —Sactder-RAfctise yhp ig

identified by Shri sv.e.beni  pdvoeate
“High Court,

I have satisfied myself by examining the
deponent that he understands the contents
of this affidavit which have beenread over
and explained to him

Sar e e
SIS o T
R ‘\‘“'RA

e,
4 ) i

.
o
I
“ N

v B

| JUN vy ‘ /
\ .

e
]




ad - In the Hon'ble High Court of Judicature at Allahsbad
o (lrt.mkm v BeneH) Lucknow,
Writ petition Mo, 5377 of 1981
‘;i
g petitioner
b .\‘/ s
 State of U,P, and others " opposite parties
m. INDER_AFPIDAVIT
- I, Sachidanand Paiha&: aged about 58 years son of
late Shri Gaxsga Sahai ,Pat_hak_, ‘res_{l_dent of Soeial
g_»» S Forestory Divigion, Kanpur do héreby' solemnly
3/ / i N
| ‘affirm and state ds undert | o
) 1 .. That the deponent is ‘the petitioner in the . _\_
sbove noted writ petition and is - fully conversant |

vith the facts of the case,

2 '!'hat the coﬁatents of pars 1 of the counter
v affidavit need no reply,
3 That the contents of para 2 of the counter
affidavit need no reply, | |
. \.\.

4 Thatv";he contents ofﬁpara. 3 of the counter
affidavit neeé no z%pl‘v’.




. l—?.-» %
54 That th\'e contents of para 4 of the counter
affidavit needll ro reply, |
6 That the contents of para 5 of the counter
affidavit need|no reply,
7 That the contents of para 6 of the writ
r"\’ petition are r ‘iterated and those of pars 6

of the counter affidavit are denied. It is
incorrect to say that the adverse entry was
commtmz.eated to the deponent as per Rule 8(1)
of the Indisn B c#resﬁ Service ((Bs) Bules 1970
(hereinafter referred to as the said Rules),

8 That the contents of para 7 of the counter
affidavit need nr reply.

9 That the Lontents of para 8 of the writ
) '1 petition are reiterated and those of para 8 of

the counter affidavit are denied, It is incorrect
Yo say that over=all performance was considered
by the Seleotion Committee and the deponent wes
not found fit after due consideratién. It was
only because of t he adverse entry that the deponent |
was pessed over by the uelection Committee of
which Shri N, P, Tvipathi was one of the Members,

The d eporent craves leave of this hon'ble court
to summon

the recards of the proceedings of the
Selec'_tio,n C-‘ommittﬁe

for perasal of this hon'bye




—«.‘:1. Y

and are denied,

|  pevformance of

‘hag ot mentioned

11 That the -

. ¥

' court the ressons for moh giving the selection
grade to the de

~

nonenty As 8 matter of fact
the only consi
Selection Cor

deration which weighed the

‘is;t_jeé vas the adverse en‘hm.

The éile@gtiom' to fbhé contrary are 1nécrreot

| It is zather strange that
the cpp#si‘ﬁe part y no, 1has \'state& 'tha"%& the-

Selection Comnittes comsidered the over<all

the deponent when it has already
aﬁmi‘hte& in rep:v to para 3 of the writ pet&tion

:,tha‘t the work of the ﬁéponent was h.ighlv appre= ‘v

ciated and his ;haracter roll remained unblemished
Under these cireumsbances the opposite party no,1

as to mat was $he nver-all

' 'pex*fomame which was wmzﬁerefi by the Selection

qum;ﬁgme%tg lecide that th{% denonent wagfound
unguitable as compared to u’ﬁ"i}hﬁi’ persons including
hig juniors. ) '

10 That the contents of para 9 of the cémﬁer

v affidavit need np reply.

«:m‘ban‘hs of para 10 of the -

' oau.nter afimavi; ‘need no Teply,

12 That the contents of pare 11 of the
writ Jpetiﬁon are remerate’»& end those of para 11

of the aéun*éer fidemt are ﬁeniaé. As dlready

stated in the writ petition and 1ot denied by the

opposite pa:e-‘ty no,1, thed epamnt had xn alread'v

made representatin in Mamh 1978 for coumunioating



Al

the substance of 4
of the said Rules
favoured with the

@Q\

he entire entry under Iiuie 8(1)
but the deponent was not
rep'lﬁ, The & eponent *ibhus‘ sgain

made & representation on 1-7-1978 which which

is slso corroborated by adm ssion of the faot

by thcg,6ppogi‘t‘e”partw,m‘.1, that final répreé

sentatii,gn was nade on 1+7+1978, It may not be
out of place to mentkon that one Shri U,D,

Joshi, Deputy Comgervator of Forest, Indian Forest

Service, . was also

catved, the adverse

of the entire entry, He_, therefore, made &

renreaen‘b ation as

communicated wes—also—communie

entry without giving subetance

was done by the d.epanexit, in

Februcry 1978 on which substance of the adverse
ertry was comauvalcated to him in July 1978 after Wi,

he had made finzl

representation on which action

wes teicen, In this view of the matter it canmot be,

sai. that the deponent was slso conveyed full : \

entry and entrire substance as is required under '\

Rules, The allegaf

and denied, Non d

-

the adverfe entry
and coused prejudi
Unless full enmtry
said thot there wy
of law and there t
date of selectiong

passing ever the ¢

bions to the contrary are incorrect
rornunication of substance of

has resulted great migecarriage
lce to the interest of the deponent,
is communicated, it conmot be

g any communiéaﬁon in the eyes
veing no adverse entry on the

there was no question for

ieponent on the basis of such

an adverse entry which canmt be said to have been

communicat@ in &g

cordance. With:lﬁwa n Qm’ cae
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l

the adverse entﬁ\y having been expunged later

| |
on the deponent was entitled for the Seleotion
Grade with effect from 12=7-1977,

|

|
|

13 That the c;ontente of para 12 of the writ
petition are reu;erated and those of para 12 of
the counter affiéiavit are denied, The deponent

to t he counter af%‘idavit could have no amthority
to deny these all#gations as 1t is only Shri N, P.
Tripathi who can %emte the same, However, it is
gtated for the pﬁxﬁpasee of the present casé,

that the entry whi\ch wag inplemented was gliven

by Sh~i K, P, "-"z's.pa#.'ai; even after the recommen=
dations of the Chilpf Conservator of Forests

who recommended cuat of turn proinotion of the
deponent because of uis meritorious work that auol:\;
an adverse ontry was given by Shri N, P, Tripathk,
1t is further stateu that the deponent to (the \\
counter effidavit Los ro authcrity to say , even |
after expunging the adverse entry thot it was
oorrect, Thic asverment itself spesks of malafide
ané is dlso dgr‘ied.

14 That the contents of pars 13 of the writ
petition arer eiteratéd and those of par3 13

of the counter affidavit are denied, The repre-
gentation was decided without epplication of mind

and by a non sneekinz order,

15 That the contents of vara 14 of the writ



\z{@“’

petition are reiterated and those of para 14

of the acun'ter effidavit are denied, It ie rei’cerpted
that the Selection Committee 4id not act in
accordance with 1aw_am it did ﬁot take into
consideration the representation made by 4 he

deponert made in the month of March 1978 im which
the deponent has specifically raised '_grievame

that the deponent has not been favoured with the -
entire mbatance of the-aivesee entry az ‘ié reguired
under Rules, The assessment of the fielection Committee
o2mot be sald to be correct, Boually incorvect ig. .
to say that the posts which were left vacani were
regerved for the officers senior to the Geponent .
vhogse cases ﬁaxe;beiﬂg serutinised in camneetion '
with disc@plinuzg‘p?ocesdimgs and other ehqﬁiry
mattarmﬁliﬁ fact dertein poste which were left

vacant wéra left for fhe porsons whe vere Junion

to the deponent and were having oy better service

record, Names of Shri €,I, Bhesin and Shri §,P,

- Choudhary are being mentioned for the pUrpose,

16.  ‘That the contents of para 15 of the writ
petition arve .'mite&rat@&‘ and those of pa:r.‘av‘iﬁ of the
counter affidavit are denied, The ﬂeponmm; to
the counter si*f;ﬁavz.t would he ave given the nengs
of such officers wha were ggiven selection grade
subsequently when more pa ts of selection gmﬁe
were created or feil vacant af$er ihe selectiong .
Which were held on 10-4-1978, 25 such the ‘contents
of para 15 of the counser affidevit mp x&ﬂmﬁ be

sald to be correct,

AR



et Z ;.\J\‘

YOI

17 . That ”thfe cbﬁf:’em’s'b‘f pere ‘16 of the writ
«p@‘ﬁ%ian m‘er eiterai‘-ed ani ‘thoﬂm of para 16 mf

" the cauntev afﬁdavit am'e denied;\ It is s‘batn&

that jhe* seleotion -grad- post-s vere 'creafteti after

the aeleeti@n held ¢n ﬂ:&s' 10*4»197&. 1% is mis -
'eameive& ta say that after exhaustion of the selec~

tion 11}312 cm 10-4»19‘78, the case of the depen&m

' was considereéd Ty the gelection mmﬁh?e with

mtmspeetwe e:t?i‘ee'b from 29*8-19’78.

18  That the eontmgua of para 17 of the Wit
petjtfon are rei‘bembed and. those o:ﬁ' para 17 of %he
Oaum“ew *'sz*’i&mi‘t ere cxenieé T;"ﬁ.sln view -
of 'the facte stateé ahove n mr‘hher raplv is

mM@ﬁ

19 . That the eo%pma of | para 18 of the writ
pet tion are reiterated and 'bhose of para 18 of

the c@ume;@ affidavit are denied,

“~

19 That the contents of para 19 of thexuek
counter af fidavit ned ro r eply, |

20 Tha‘tfﬁhe contents of paragg of the counter

- affidavit need o reply.

21 . Thet. the contents of pava 21 of the writ &
petition ave roiterated and those of para 21 of ' :
the counter affidevit ave denied, In view of the

gact that thed eponent to the counter affidavit

hag not come with correct facts and | , - \ .
hes not correctly given the p’mc_eedi*ngs of the \‘\

'11
P




selection oomnittee which the deponent varily
believes vere swayel away only for the adverse
entry as no reasons have been given, It is respec~
tfully submitted that the opposite parties be
directed to produce the record of ;the selection
which was held on 10~-4-1978, |

23 That the contents of para 22 of the writ
petition are reiterated and thore of para 22 of
the counter offidavit are denieq,

24 That the contents of para 23 of the writ
petition are reiterated and those of para 23 of

the counter affidavit are denied,

25 That the deponent fzxrthei‘ submits 'Ehat

even till date two posts of the selection garde

are 1¥ing vacant with effect from 12-7-1977

and the deponent ou ht to have been €iven se]..ection
gracte on cne of these posis with effect from

12=7-1977,

26 That the action of the opposite parties

is arbitrary and is mot sustainable under law,

Tncknow

dated 1983 Deponent

I, the deponent sbove ncmed do hereby verify that
the contents of paras of :
.the affidavit are t rue to my own knowlenge,

those of paras , are true from
perusal of reccrd and those of paras

are true to my belief, Mo part of it isf alse



r

| ancl no materilal fac‘b haa ‘been concealed _

- 8o help me Gaa. N

Iamkmwhz"' ?ymﬂy

.,;datedﬂ & . 1983 Iéeyoﬂan

I a,fter perusal ai’ recaré
:H&en i€y the deponent who has
| signefi beﬂare e, .

' Aﬁvaca{he '

B R

-

solemnly aﬁ‘imeﬁ befare me on at
by the deponent _ who is
ddentified bv Shri o A&vaca‘%e
High Court, -

1 hmve dauﬁ.&afif"d nyself by examming the
deponent that he understandis the contents -
of thic affidavit which have beemead over

: and explained to him




