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I
In the Hon’ble High Court of JudicatuE*e at ili^abad 

(Lucknow BBBch) Laclcnow,

!T Virit petition No, of 1981

I

i T

Sachida Nand Pathak son o 

Deputy Conservator of For
Seci»a£ ^

''Divisional Director,  ̂Pore

- ^ ^ ■ r

versus

1. State of U$-tar Pr?

haXA'
:;Shri Ganga Sahai Pathak 

pts, at present posted as 

3t;ary Division, Kanpur.

. . .  petitioner

!Sh , Dep^tment of Forests,

Government of Uttar Pradesl^ Lucknov/, 

Union of India,

Administrative 

New Delhi.

b s ^^^o f  Personnel and 

3, through''its'Secretary,

. . .  Opposite parties.

WRIT PETi:|lON 
UNDER /iRTIGIE 226 OF/THE CONSTITUTION OP INDIA.

The petitioner abovd named begs to submit as under:-

1. That the petitioner who was in iti^ly  recruited 

in the U.P. PorestsI Service in the year 19^, was

I ^
subsequently seleclled and appointed on the initial

f V

stage with effect from 1-10-19^ to the Indian Forests 

Service,

2, That the p^itioner during his entire tenure both 

in the U.P. Forests Service and also when he remained 

on deputation v/ith the Government of India as Class' I

Officer for eleven years with'effect from J a n u ^ ^ f ig ^
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i '
28.9.90 Hon. Mr. Justice K* Nath, V.C. 

Hon, Mr. K. CJbayya, A.M.

On prayer for adjoutnm^t made on behalf of 

applicant's oaonsel* the case is adjourned to 

for hearing. Ihejre shall be.no further adloumnent.

? ■
v.e.

/

v^v•

::xM. -v^\
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CENTR-AL ^in4IKISrRiU’W E  TRIBJxNTIj , CIRCUTT BENCH LUCk n OVu

* # * e

Registration  No. 860 o f 1987

(V/.P. N O .5377 of 1981)

Sachida  Na-nd PathaK . . .  . . .  o . . '  P e t it io n e r /
ii.pplicsnt^

VeTsuS

State  of U .P .  and another . . .  .................. Respondents^

Hon„ H r . ju s t ic e  U .C . Srivastava ,V «C .

K o n 'b l e K r .  K . O b a w a . Member (A)

( By Kon. Mr. Ju stice  U . C. 3r  iv H st3v a ,V «C .)

This ia  a transferred c a s e ,under Sec. 29 of the 

: adm inistrative  Tribunals A ct, 1985. The applicant f i le d

a V'jrit petition  before the High Court at Lucknow BenCh 

which by operation of lav? has been transferred to this 

Tribunal. In  the w rit  p etition , the applicant has prayed 

that a raandemus be issued directing  the respondents to 

Y" ’ give him selection grade w .e . f . 1 2 .7 . 1977. The ground

of the applicant is  that the adverse entry because of vjhich 

the applicant v;as not given the selection grade havin-j 

been ’.vashed out and it  was incumbent upon the respondents 

}  to have given him the selection grade retrospectively v^J.e.f,

1 2 .7 ,  1977. The adverse;," entry v,?a5 given to the applicant 

because of the m alafides of the then Forest Secretary 

that the applicant was given an alleged a v e r s e  entry 

inspjste of the commendable recommendation made by 

the Chief Conservator of Forest who had also recomm.ended the 

promotion o f  the applicant out of turn, as such, the said  - 

entry could not have been m.ade the basis of rejecting  the 

aoplicant from being given the selection grade. The S-cate 

Government d id  not ^ p l y  'its mind while deciding  the 

li/ representation of the applicant and inspite  of the assurances

Contd . . . 2 p /" c
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C'iven by the Secret-rv pq -t-h- -u ,..uxj. t.5 un<=: iiiHj-SL-er , he has been

given selection Grade from 2 9 .8 *1 9 7 8 , but the same was 

wrongly refused by the applicant vjhile the same was 

given to hi® juniors  w .e .f .  1 2 .7 ,  1977 and noc.3 nly thia, even 

: by ti-ie n o tific a tio n , by virtue of vihich, the applicant was

I -_,iv.n selecuxon crsoe , 2 9 ,8 .  1978^ three persons have

■ been given selection grade w .e . f .  1 2 ;? . 197 7 r:nd two posts stiJj

remained u n f il le d , as such there was no occasion for 

: not g i v ^ j t h e  selection grade to the applicant v ;.e ,f ,

 ̂ 1 2 .7 , 1977.

?or::st3 Sarvfi?l‘ ?n T h f l M d l r | s S  ruV lf^i'iy a^jrvator 

: 3- .lectea  and appointed on the in i t i o  3 ,^ ,3  , . 10. 1966 '

to tha In d ia , Forosts aervica . The applicant during h is  entire

: tenure l^oth in the U .P .  Forests Ser.,ice end also ,* e n  he

remained on de'outa'f“ion ’virh “-Vwo r^  -xon ,arn .he  Government: o f Ind ia  as Class~l

: O ff ic e r  for . W . ,  y ^ a .s  v ;.e .f . J a j g 3 y , 195^  to A p ril , 1966

.n a  thereafter when he wes a ™ e.ber‘; f  t h e ‘ x n d i . « T ; ; : i 7 ~

: - r v i c e ,  worxea w ith integrity  and oevotion. The applicant

also deputed to the p „3d and .gric- .ltu .e  Organisation,

: unxted ^^^ti„„3  for .study tour of various eontries of

; " * *  J w u a r y , 1973, when the applicant

: was communicated vjith i-he all̂ r-,-̂ ^
_ - r^xx^ufcG oQverse entry tor the

year 1976-77 by S>^ri P Pr--̂  ■ ■.
-y -..11 . . . 1 . ir .p e c h i , the Secretary Forests, and

: v..hich «es  not communicated to him as against rule 8 ( 1) o f  the 

xndi^n Forests Service ( Confidential ..o ils) :.ule , 1970, as such 

-he applicant made a representation on On 2 0 .3 .1 9 7 8  for 

being c o ^ u n ic o t e d  the full entry, but it  was not supplied 

to him. The applicant mafie another representation on 1. 7.1978 

to the state  Government for expunging the seid  entry. la  the 

^  r.eantime, i t  ijas only the State  Government vide  its  order

>ontd . . .  3/-



;,S .

rii

dated 9 . 2. 1979 ejcpunged the said adverse entry.

3 . The respondents have resisted  the claini of the

applicant and have stated that for giving  selection 

grade, a selection  committee was constituted as per' 

rules and over all performances were were considered 

by the selection committee and the applicant was' not 

found f i t  after due consideration., . I t  is  not only the 

character roll entries 'but the over all performances 

of the candidates v>jere considered. The adverse entry v.̂ as 

communicated to the applicant o n 2 1 ,12, l9 77 . though recorded 

on 2 7 .6 .1 9 7 7 , P in al representation against the adverse 

entry vvas submitted by the applicant on 1 ,7 ,  1978, whereas 

the  selection for the post '.vas held  on 1 0 .4 , 1978 and 

h is  represencation was pending when the question of 

selection  grade was consi<^ered. In  the next selection^ 

the Case of the applicant ...■was considered and he was 

given selecbion grade, for the vacancy existed* The 

exoungtion of the adverse remarks of the a’pplicent 

was admitted . From the facts , it  appears that the 

question of selection grade was considered and the 

representation of the applicant against the adverse 

remc'.rJcs v^as also considered^ and it  appears that the 

selection  committee did  not take into consideration 

the representations of the applicant side by side and 

have tak‘3n into consideration the adverse remarks only.

I f  the adverse rernarks v,!ill be considered, the 

representations o f  the applicant ought to have been 

considered:, and i f  the representations of the applicant' 

have not been considered, the sajne v itiates  the 

proceedings of the selection committee. So far as the 

selection  grade is  considered, undoubuealy, ovei. 0.II

Contd . . . 4 p / “
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performance w ill  be consi<^ered„ I f  there would not haVe 

been an adverse entry, it  was not possible  that the 

applicant v^ould n ot have been given the selection grade, 

in  this connection a reference be ma0.e to the case

M  G urdial.Sinc?h F i1 i i  V s . State  of Puhi'ab and others, ‘

.y ^ g  1622 , in 'which it  K’as observed that an

adverse report in a con:&idenbial roil can-not be acted 

upon to deny promotional orjportunities unless it  is  comm’unicf- 

-ted to the person;Concerned so that he has an opportunity 

to iJnprove his work and conduct or to e>5)lEin the 

circumstances leading to the report, such an opportunity 

is  not empty form ality, its  object b asically  being to 

enable the superior authorities to decide on a consideration 

of the explanation offered  by the person concerned 

whether the adverse re;port is  ju s t if ie d . In  the c.^se of 

Bril Mohan Singh Chopra Vs. State  of Punjab,.AIH. 1987 

.-̂aQ'2 94s, it  v;as a case of corapulsory retirem.ent.

I t  was held  in  this case that adverse entries should be 

communicated to the ^^ffecteJ Government Sen^ant and his 

representation against such entries should be disposed of 

before  taking into  account the fentries with a view to 

form any opinion against him. I n the case' of Hiranva Lai

Commission, 1988,3CC , (]]̂ 6cS) PaCfe,484 

i t  was n.1 so a case of an IPS O ffic e ^ , the Court observed 

that i ’t/.can: not.-'be said that the selection committee 

Could not have t^^ken into consideration the adverse 

remarks entered into the records which have not been 

communicatea. to the respondent no. . 1. It  was further 

lield that the selectiun  committee was dirscted  to reconsider 

i-*ie -T;^i.iLs oj.. the raspo-poencs in the said case v is —aviz 

the o ^r ic ia l  i^ho was jun ior  to hiro. In  the s

r . f . r r .d  to atove, it b^s iesn  halo that if  the '

' n  r .d 5p/.
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representation of t-hs applicant is  pending/ the seme shall 

' also be considerec" and in  case the uncomrnunicated entries

are consid-ered and the rsprssentations are not considered,

‘ the sam.e shall v it ia t e , the selection proceeding,-s. In-.’this ,

case also the representation of the applicant aQainst the

■ ad.verse reTnarks is pending vJhich vas ultim ately  e:<punced,

obviously/, the respondents are duty bound to rs-consider 

? . the case of the applicant.ii'ven though/ the applicant has

I
’ retired  from service^ the respondents are directed to

: convene a reviev; selection coinmittee vjithin a period  of

2 months from the date of receipt of the copy-of this ■

judgment and Consider the case of the applicant again for

‘ •oromotion vj.e. f* the date h is  juniors vvere promoted and
; * expunged

in C a s e  he is  found f i t  after the adverse remarksZsubsequently 

he may be given selection grade notionally  with effect from 

; the date h is  juniors  v^ere given the s a i d  grade. Thereafter,

■ the applicant 'W iH  be entitled  to all consecxuential benefits

^  including the pensionary penefits  etc. and vvhich shall
(

also be given to him within the period of another 3 months.

' The application is  disposed of vJith the above observations.

P a r t i b e a r  feheir own costs.

V ic e - .C h e .ir rn c :r i
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In the Hon*ble High Court of Judicature at Allahabad 
(Lucknow Bench)- Lucknow,

Writ petition No t 1981

Sachida Nand Pathak

■ versus 

State of U.P, & another,

I N D E X

petitioner

Opposite p ^ 'ie s .

SI.
No. Description

Pa^e No.

1.

2,

3 .

4.

5

6

7

8

9

10

Writ petition 

Affidavit -- -t\
Innexure no. 1 
-’'uommunicatlon of the 

Secretary Forests,

Armeyure no, 2

I ,? —

“ eommunication dt. 9-2-1979 

innexure'no.3
- Representation dt. 6-6-1979 —

Annex^e no, 4

i'ioiirication dt, 1 5-1 -1 9 8 1  —

Annexure nd). S ^

- Representation dt, 29-1 -1 9 8 1__

Anne-mre no. 6
“ keminder dated 21-9-T961-------

Annexure no. 7 

uraer dated 5-10-1981

-1 1 — w

. 1 3 — = ? o

S B

—i

Power

Lacbnow

dated • 1981 I l i L ^ '\'Tro—J ju>-̂
Advocate 

counsel for the petitioner

\
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to ipril 1966 and there after v;hen he was a member 

01 the Indian Forests Service, worked vdth integrity, 

hard labotir, honesty and devotion,

3. That the work of the petitioner was highlyI
appreciated and his character roll remained unblemished.

(
4. That the petitioner was also deputed to the 

food and %riculture Organisation, 'United Nations

(F. A. 0. ) for study tour of various Gentries of Europe 

and was also, deputed to Nepal f^ii Noveiiiber 1959 to

April 1966 under Indian ' Service terms.
t '•

■ i

5. That it \ias only in the month of January 1978, 

when the petitioner was communicated with the alleged 

adverse entry for the year 1976-77 lay Shri N.P.

Tripathi, the Secretary i’orests. A copy 5f the said 

communication which gives extract of the entry, \ifhich ■'

'■ I
was the only commimication to the petitioner is being J

I
Annexed herewith as Annexure no. 1 to the vwit petition.''

'4

That the petitioner was not communicated the

entry as provided under rule 8 (l) of the Indian

Forests Service (Confidential rolls') Rules 1970 as

such the petitioner made a representation on 20-5-1978

for being communicated the full entry. Inspite of his

representation and requests, the petitioner was not

y”supplied with the substance.of the entire confidential

3 5 ^ .  The petitioner however, made a representation

on 1-7-1978, to the State Grovernment for expunging the 

said entry,

7. That in the month of 1978, seleotloii for the

16 seleotloE Grade posts in the senior time scale of U.P. 

Oaare of Indian,, g

"as aade. ft

J



'̂1

' T

V

K

-3-

mentioned here that these posts were created- from 12th 

July 1977 and selection for retrospective appointments 

for these 16 posts was decided to he held on 10-4-1978,

8 That the petitoner was one of the eligible candidate^ 

for the said appointment but because of the aforesaid 

adverse remarks recorded by the then Forest Secretary,

Shri N.P. Tripathi in the confidential roll of the 

petitioner for the year 1976-77 sometimes during the end 

of December 1977 to abnegate the remarks of the Chief 

.Conservator of Forests and his recoimiiendations for out ô - 

turn promotioy" under the same confidential roll,
:)Ors»zA eViSi/, fv

9 That the aforesaid representation was made against 

the said aiiverse remarksby the petitioner and the 

State G-overniiient after due consideration enpunged the 

said adverse entry in toto from the confidential roll 

of 1976-77 vide its order dated 9-2-1979. A copy of the 

said communication dated 9-2-1979, received by the 

petitioner through the Chief Conservator of Forests is 

being annexed herewith as Amexure no. 2 to the writ 

petition,

 ̂ V

10 That the selection of the petitioner was refused 

on one of the 16 posts of the Selection Grade in the 

senior time scale of U.P. Cadre of Indian Forests Service 

only because of the said adverse entry against which the 

representation of the petitioner x̂ as already pending 

before the State G-overnment,

11 That the selection committee which consisted of the 

then Porest Secretary, Shri M.P. Tripathi, the Chief 

Conservator of Porests, Shri « .c .  ley anci the

Secretary to the Government Shri H.K,
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consider as the adverse entry upon which they v/ere 

relying was not absolute and final and the matter 

was still drawing attention of the State Government 

and the representation of the petitioner was pending.

, They also did not consider the representation which

- was pending "before the State Government and rejected 

the petitioner's candidature on the grounds whihh 

could not be t^e n  into consideration.

12 That it may be mentioned here that the Porest 

Secretary, Shri N,P. Tripathi who was annoyed with 

the petitioner, because of his enthusiasism, zeal 

and honesty in preventing all sorts of encroachments 

on the-forest land and also mis-appropriation of the 

forest which was being encroached illegally 

by the local p^itician, of Khatima in district N^nital.

3hri Tripathi asked, the petitioner to 

leave,such matters to be ^ttled.later on and not 

to interfere in the^Ts®®feMg^of the encroachDients which 

was to be perputuated by the local M .L . A, The 

petitioner who was an honest and dutjcful officer 

did not consider any such proposition and incurred 

great, dis-pleasure of Shri ,Trip at hi. Malafide is also 

apparent^ the Chief Conservator of Forests,

Shri B, B. Srivastava had given excellent entry and 

had recommended the promotion of the petitioner out of 

turn but because Shri Tripathi was having strained 

relations with the petitioner as well'^as the Chief 

Conservator of Porests,. he t *in g  advantage of his

position introauoea the aforesaid adverse re .^ks  in the

confidential roll of tho' +-j.. I
o n  of the petxtioner althov^jh he
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he knew fully well "that the said remarks were not 

correct and there was mo question for such adverse

remarks, as otherwise it would have hri p.tened the -
/ ■

chance of promotuon of the petitioner in super time 

scale and foj? trhich.the petitioner had full claim 

/  fixatia^^of his seniority. But under the instructions 

and advice of Shri K.P, Tripathi, as J'orest Secretary, 

three writ petitions were filed before this hon'ble 

High Court. One writ petition was filed challenging 

the jurisdiction of the U.P. Public Service Tribunal in 1 

1977 ^

<'^'>-:^-Wwhich w 8  ̂ vO-timately dismissed by this tion'ble 

Court holding the legality and propriety of the orders 

passed by the Public Service Tribunal holding that 

it was the jurisdiction of the Public Service Tribunal 

to decide the dispute involvedin the matter. The 

other two v/rit petitio&KKxa]® have been filed against 

the final orders passed by the Public Service Tribunal', 

holding the claim of the petitioner regarding seniority 

which teave also been filed under the instructions and 

advice of Shri N.P. Tripathi, the Forest Secretary and 

are still pending. These writ petitions are still 

pending decision before this hon’ble court and are 

numbered as writ petition no.^r^S of m  and writ 

petition no. of ,

13 That thus It is evident that because of malafide 

and Maaed action of the then Poreet Secretarj

Shri H.p. Tripathi that theDetiti

P-»otlcnaI a n e v u e l V b e t t r "

and thi. tiae also, when th 

the petitioner .epre.entea

J
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after expmiction of the aforesaid adverse entry, 

that he should be given one of' the posts in the 

selection grade vdth effect from 12-7-1977 his 

prayer Vas not accepted^by the State Government,

A copy of the .representation dated 6-6-1979, of the 

petitioner is being anneced herewith as Annexure no.  ̂

to the writ petition. ' ' '

14 That significant to mention here is that in' 

pm-suanoe of the result of the selection ,„ade in ^ r i l  

1976, only 11 posts were filled in out of the ,16 sele­

ction grade posts and 5 posts were left vacant. Out of 

these 11 posts which were filled in^4 (four)

were filled in by the persons junior to •fei»a* wg' the 

petitioner in the Indian Porests Service gradation 

list. The names of such persons are given below;-

1, ^ ish na  Praicfesh sif

■

2, •' warup Gulati

3* ibiup Chandra Dhawan

4. Krishna Dev Sharma. e

out of the remaining five posts were filled-.in in

January 1981, i .e . much after the e35>unction of the 

entry in the confidential roll of' the petitioner and 

after its communication to the petitioner and the 

representation dated 6-6-197? (annexure no.3) made by 

the petitioner to the State Governm^t as well as to' 

lUie Forests Minister. The M ^ ^ o s t s  are still lying 

vacant and have not been filled in. The two selection 

grade posts are still available person has yet been

lk̂
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given selected grade with effect from 12-7-1977.

x ^ y '

15 That even'^5»e» apart from the ahove two selection 

grade posts further selection grade

posts were created either because of the increase in 

the cadre (t^ee  posts from iugust 1978) or-because 

of the vacacies caused by promotion. Inspite of the 

fact that the petitioner was eligible for being given 

the said grade and selected^his claim was ignored 

this time again and the persons junior to him were 

given the selection grade namely, Daya Shankar Pandey,«^ 

junior to the petitioner w®»s given selection CTade 

With effect from 11-5-1978 ^on the vacancy caus4^by the 

promotion and sarvshri (l ) R. 5 ' ( 2 )

~ (3) ^  c . '3osk( were given selection grade with-ef

effect from a i  these persons are junior

to the petitioner and these promotional appointments 

were made after ignoring the candidature of the 

petitioner and without considering his case*

16 That the petitioner kept on approaching the 

State Government as well as the Minister for Forests 

and the Minister informed the petitioner that his case 

would be considered and his representation would be 

looked into and necessary orders would be passed 

shortly. The Minister also assured the petitioner 

that he would get the selection grade with effect 

from 12-7-1977 as the entry upon which the petitioner’s 

candidature was rejected no longer existed. There-after 

^ h e  petitioner did not hear any thing and it was only

in January 1981 that a notification, was issued 

on 15-1-1981 in which the petitioner was given selection 

grade from 29th iugusj 1978,,A copy of the said notifi-

cation dated 15-1-1981 is beir« herevit, as



Pf

'-8'~

■toiexare no.. 4 to the writ petitioiio

V

' X

E / # ig /

17 That the petitioner was shocked to note from the 

notifivation that he has been given the selection grade 

with effect from 29th ixjgust 1978 and not from 12-7-197T 

as was assured to him by the. Minister as also by the 

Secretary Forests. The petitioner was also otherwise 

eligible for being given the selection grade with 

effect from 12-7-1977 and M s  name was wrongly refused-o 

on the basis of the adverse entry which never existed 

after its expi;!nction by the State G-overnment. The 

petitioner therefore made a representation again on 

29-1-1981, to the Secretary .Forests. A true copy of the 

said representation dated 29-1-1981 is being annexed 

herewith .as Annexure no. 5 to the writ petition,

18 That the petitioner in his representation ’̂gave all 

the details and also made a mention of the assurances 

given by the Minister of Forests and also the Secretary 

Forests, Shti T.N. Dhar. The petitioner also brought to 

the notice of the Secretary that the petitioner has 

been disregarded in as much as three persons namely 

Shri y.C. Rai, Jagat Narain and Ram Soch Singh

have been given the selection grade retrospectively 

with effect from 12-7“*1977 and the case of the peti^yroner

not b e i n g d i f f e r e n t ,  could not have been d ea«  ̂with 

otherwise.

19 That the petitioner sent several reminders but 

he did not receive any reply from the State Government 

and lastly sent another reminder on 21-9-1981, A copy 

of the said reminder is being annexed herewith as 

#inexure no. 6 to the. writ-petition.
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20 That it was thereafter that the petitioner received

an order dated 5“10-1981, which was receiyed by the 

petitioner on 10-10-1981 oommunicating him that the 

representation of the petitioner has been rejected by 

the State Government after due consideration, A ' ' 

true copy of the said communication dated 5-10-1981 

is being annexed herewith as innexure no, 7 to the 

writ petition,

21 That the order rejecting the petitioner's aforesaid 

representation and by not giving him the selection grade 

with effect from 12-7-1977» he has been discriminated

in the matter of employment and has also been adversely 

affect ed financi ally,

22 ' That the petitioner.has not been given the selection

grade i îth effect from 12-7-1977 as assured by the

Secretary as well as the Minister and the persons junior

to the petitioner have been promoted and appointed on

the selection grade from 12-7-1977, secondly two posts
< if

are still lying unfilled with effect from 12-7-1977, 

thirdly three persons names of whom are referred to above 

were recruited by the sajne notification by virtue of which 

the petitioner has been appointed with effect from 

29-8-1978, with effect from 12-7-1977, fourt^y the 

State Grovernment is obliged to create a^umerary post
/N

in case no post is available where the petitioner could 

be posted in the selection grade^and fifthly the petitioner 

could be givih notionaj promotion in the selection grade 

with effect from 12-7-1977 with entitlement of pa;yment 

of selection grade salary from the aaid date i.^e, from j  

12-7-1977, Thus it is evident that the case of

} k
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^  being genuine for giving him the selection gr&de from

12.7.1977 has not been deliberately properly dealt 

' : \<Jith by the state Government because of which the

petitioner is suffering great loss and mental agony.

23. That being aggrieved, the petitioner having no other 

affacious, legal, ^eedy and alternative remedy left open
4

■ ' begs to file the present vjrit petiton on the following

amongst oiiier grounds^

' , ' G R O U N D S

 ̂ a) ' That the adverse entry because of whichthe
i \

' petitioner was not given the selection grade having been

Washed out it was incumbent upon the ©pposite parties to 

have given the selection grade wi:h with retrospectively 

w .e.f. 12.7.1977.

; . b) That it Was because of the malafides of the tifen

; • Forest Secretary that the. petiioner was given an

alleged adverse entry in-spite of the conmendable 

recommendation made- by the Chief Conservator of Forest 

who had also recommended the promotion of the petitioner 

out of turn as such the said .entry could not have been | 

^1^ niade the basis of rejecting the [petitioner from being given

the Selection Grade.

V -  ‘- c; That the State Government did not apply i'bs mind

while deciding the representation of the'petitioner and
I

j

in'spite of the assurances given by the Secretary as wellI ,

as the Minister he has been given the Selection Grade from 

29.8.1978.

d-) That the Selection Grade could have been given to

• the petitioner evenif he has to be given as a special case

because lie was wrongly refused the same because or his 

malafide action on behalf, of the then Chief Forest 

Sectetary.

J

'V
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,e) ' That persons junior to the petitioner have been given \ 

the Selection Grade w .e.f. 12.7.1977 gnd not only this even
*

by the notif icattoii by virtue of'wiiich the petitioner vjas 

given Selection Grade w.e.f.  29.8.1978, three persons have 

been given Selection Grade w.e.f.  12.7.1977 and two posts 

stiremained  unfilled, §s such there was no occasion for 

not given the Selection Grade to the petitioner w.e.f. 

12.7.1977. « /

f) That the action of the opp.parties in not given

the Selection Grade retrospectively w.e. f. 12.7.77 and in not' 

treating equally in the matter of employment is highly 

discreminatory and is violative of Article 14 and 16 of the 

Constitution.

g) That in any case the petitioner wasentitled to get the* 

Selection Grade from the due date and after the e.^unsion , 

of the adverse entry without prejudice to his rights as 

against the persons junior to him and having not J)etter 

record of service.

WtEHEK)RE it is respectfully prayed that the order contained . 

in Annexure No.7 passed by the State Government be quashed.

■ A •
writ, order, direction in the hsM sx  nature of mandmus 

directing the opposite parties to give the Selection Grade 

w.e.f.  12.7.1977.

“ %ch other appropriate orders as this hon'ble court

deems just and proper inthe nature of the 'case be also 

passed?

Gost of the petition be awarded.

LujCknox'/

dated 'H.\V,19S1

Advocate 
Counsel for the petitioner
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In. the Hon*ble High Court of Judicature at Allahabad
(lucknow Bench)- Lucknow,

l-irit ptition No, o f  1981

V

Qfijap /  V /
.■ / V  /

>

V

Sachida Nand Pathak

versus  ̂

State of U.P. and others.

petitioner

opposite parties

■ j^IDAYIT

I, Sachida Nand Pathak, aged about -56 years son of

late Shri Ganga Sahai Path^, Deputy Conservator of

Forests, at present, posted as Divisional Director,
/

Porestory division, K^pur do hereby solemnly affirm 

and state as unders-

1 That the deponent is the petitioner in the 

above noted writ petition and is fully conversant with 

the facts of the same..,

2 That the contents of paras i'

of the writ petition are true to my own knowledge, 

those of paras " are true from perusal

of records and those of paras ________ _ are

true to my belief, __

Lucknow, . ,

dated^^|fl981 Deponent

I, the deponent named above do hereby verify thar
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1

the contents of paras 1 and 2 of the affidavit 

are true to my own knowledge. No part of it is 

false and no material fact has been concealed. 

So help me God,

lucknow. 

dated ^̂ <>1981

I, after perusal of records 
identify the deponent who has 
signed "before me.

Advocate

v W h

Deponent

r

sol^nly affirmed before me on ^ qx

Sachida Nand P^thak, who 
has been identified by Shri o’ !!

Advocate, High Court, 5 ^ ^

I have satisfied myself by examining the 
deponent that he understands the contents 
of this affidavit which have been read over 
and e3Q)lained to him.

fA K BHATNAGAR)

iONai 

- .\!i.ihab»4 
U™ .wBenc^

........

i
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SR W C Sc^T  W )  ^  fT®Tf?7f^^ ^  ^ f  ?e.V94-\3lS

=TTH ^  ^Fg® ^rcT  ^Tt^^^^Tf■(^^ iT ‘(T , f t  ^1

4|f̂ ?r % 5!t^  ^qr:r I:-

Sri S »p3,tjbi3,tĉ Dy«C «F»

(Remarks recorded by Sri N.P.Tripathi,Van Sachiv).

Inquiry into a complaint,in respect of Sri S.Pathak's 

tenure as D.F.O.Pilibhit where he was till about the taiidle 

of June,76, revealed that(l)Sri Pathak entertained a time- 

barred application of a contractor for shortage of trees and 

made good the shortage without referring the matter to and - 

obtaining orders from his Conservator and (ii) entered into 

private financial transaction with his subordinates.A 

warning was.issued to him by the Government vide G.O.No. 

126C0/14-1-80(21)/1975 dated. 29-12-1976,for these oapses, 

under the circumstances it is difficult to accept remarks 

relating to(a)straight forwardness approach and(b)promotion 

out of turn,of the Chief Conservator of Forests,

2 .  XXXX  XXX  x xxxx

3 .' ■ tj

^  ^  qjf^.cT sFC ^

OOOO fCRTT f  ^  l'j  I

A ' ’ /

jfcTf^q ^g[oqi3sf5,3q-?}';[o^qT ,̂^

31W q T ? ;,3J5i f T = T ^ I %

-fmi w M m  fc ^-7S{fe ^’r
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q̂  T ?o ̂  I ?o-«(^0 qi3f ) : fsii, qri^ It, ̂ tf

t o ■»

vT|c
Ai\

^goqrs^,

eq 4tr7v=f ^qi*!,

^ ^v jr  I

j :-  w w q r ^ ,  jw ,

^  trt^T=F^ mm, <jq îTô rqT̂  %t ^ f  #

*itqfm  ^  I ■

,  y
3 q f t ^  srf^^f iTriEziq ^  fe tt^c r  3iTq$

gc?[7fe  ̂ I^Tf \9C I  qi# 3[Tq̂  ̂ ^
Ck

p T  f  fqs IT^s^qr  ̂ ^ qi -m̂ TTtq-

X T ^  37̂  f ^  f  fgs ^ f  ^£.i34-^^9 ^  5 T f ^ f ^  q  I  f==n=r-

^ - M  5IT?}:-

"Inquiry into a complaint in respect of Sri S*Pathajk:» s 

tanure as D*F.O.Piiifchit ^^era he was till about the middle 

of June 1976,revealed that(i)Sri Pathaic entertained a time- 

harrid application of a contracter for shortage of trees and 

made good the short .̂ge without referring the matter to and 

obtaining orders fit>m his Conservator and( 11)entered into

cont.**2
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private financial transactions ^th  hia aubordinatas.

A warning was issued to him by the Government vide G.%No. 

125D0/14^>80(21) / i 976 dated 29-12.1976 for these lapses. 

Under the circumstances it is difficult to accept remarks 

relating to(a)straight forwardness of approach and (b) 

promotion out of turn,of the Chief Conservator Forests.”
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't In The Hon'*bl- High Court o f  Judiesture s ^ A n a h e b s d

{Luê inoTg Banchi- Lucknofj.
h

Writ ^gtitioh  ''Jo. ‘ of 1931 .

^acbioa i%nd  Patha;^ PeDtitiorier.'

i

v^rfcus

Opposite oartM 's.,

A'^^SXaR'I ^10,. 5

To,

v\

Mr,-- .

Th !̂ Forest ^ecr^tary ,

Ctov« n1i of Utt-^ Pradesh, 

TjUC/̂ no??.

Through Pro'^er char«.ml.

j- '  ̂
H*T;rg£>?ntatlon.of *ari fe. athsK 
r- pir ding 8T>poin-|m?nt to tte .selection grad< 

effective  1 3 .7 .1 9 7 7 .

Fss^ect fa tly  I beg to ’ stst« ss und?r for- favour c

of issusing  favourable orders:-

(l>> T^^at I jo ined  the o n .it s  formation in  October,

lS66 as en In it ia l  Raca.ult end  I hsv̂ -' b s m  w’ori-Ling sit  

s in ce 'th en  in  the senior scale o f  ^ .iiO ^- ib O o r

j) Tha * 8 selection gra %  of i65Q “ 75~l3 JJ iias

introduep-d In the senior- scale of the iSS^

1 .
1 3 . 7 , 1 9 7 7  and 16  nosts sanctioned- in trat gir.d- :

-in the Li. P. '->8fire of “ha I .F *^ *

' V
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th a t  by the v s r t u i  o f  my s e n i o r i t y  .as  a % P u .ty  GonseJrv 

vs tor i n  the U . ^ .  3a are  o f  the I  e l i g i b l e

f o r  a "■’̂ o lntm «n t . to one o f  thsfss 16  s e l e c t i o n  grad-' r-c 

■^oats th a t  09cam* a v a i l a b l e  m .e  . f . 12  .7 .1 9 7 7 ' .

T h a t  a s e l e c t io n  f o r  s -'''ointment to the s a i d  l o  oo sts  

o f  s e l e c t io n  grade  w e t . h e l d  i n  A p r i l . i 9 7 3  a n d  I wsi 

n o t  s e le c t e d  by tb® s e l e c r i o n  .coffimittQe f o r  an y  o f  

the ■^oats m entio- e d. a bov^-.

■ That i t  m s  lat^.r  itnown th a t  an acKrat’s? r^'m ar^ r-^ccr 

FRCorcfed. In  my charact'^r r o l l  fo r  1 976  -77 by th<» 

F o r e s t  ^j»cretary  w-s n a c -a .  b « f o r e  the S f^lectio n

com m ittee a t  t h »  tim© o f  consicteration  o f  my name 

fo r  a "o intm ent  i  i the sel€ !ction  grt=idfl o f  the s=n;.o: 

s e a " ' . o f  the
,5. ^

That the s a i d  any-. r&e rsm ar^s  o f  tbs th e n  f o r * a t

V

S e c r e t a r y  i n  my c o n fid .e n t ia l  r o l l  o f  i9 7 6 ~ 7 7  veast 

r ? c o r a » d  i n  December i S 7 7  a n d  v<as com m unlcetsd  to me 

i n  o'anuary l 9 7 3  by the G . G . F .

^ b a t  th «  r e p r e s e n t a t io n  a g a in s t  the a fo r e s e .id  a dv= :• &■ 

v-mark w ss  ■ceniing a is p o s e l  v;itfc the Governm ent a t

the time th«^ s e le c t io n  was hE^fi,.

f

T h at  the a ^v r s e  rpmarnis o f  tbe then .ror-sfat 

^ « c r s t a r y  in  my c o n fid - n t ie l  '̂•ol'* o f  l 9 7 6  -77 shoulc  I 

have naithfir b'̂ -'*n "la c  ci. Dsfor©  the s i^ le c t io n  coaimiti,S' 

n o r  tbs  fael^ction  Gommitte.: s h o u ld  b-ve cons id- rsd  t ie  

ad v e r s e  rem ark  o f  tbs then F o r « s t  ^ e c r e t r r y  In  my

conflds:nm- TOV of:9'/&-77 ui!0t£ii<y-rf-Mssentetior
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u'i;i r thi? "I I-̂ .dla rviĉ 'fe (Oonl'id:̂  itial rov sJ

l97u fvefc a. s’̂ofc' ci. of un:'-*r rulsf of tte îXl̂ ■i3'

y

4

%
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i9> That tbsr a iv rs- of tV'.;. tb*n i?br<̂c-t «rc:-etsiy

I '' my cô '>fid. '’tlaT roV of 1976-77 w &  fauoa-?'o :a--''tly 

d by Govt. No. l0i35/i4-i-30{oi y/i975,

"wtrd ^-'?~1979 ms-> and-? rule lO of t H  Alfa (C
L'iQlrg 197 J,

ilOj Tbat pft̂  ” a r • ”''̂ :*sĉ '-'tf-tiO''i was tuoaitt-'cl by

'GO t^s tr 'n '̂ sn oi on 6.o.^9 r - : i n g  thsi^

in thet I fohould b* a ''oint-? in xhe s -|*ctici gr- 

of tb? ii^nlor t*c8V.- of e^injat c’n? of thv.

lb "ofcts srncvic-'ird f>-Qoi 13.7.77 oi ihs groa'.'s.d Ifebat 

if tb? irrû ongad adv Tfc®. entry of tĥ ,̂ -corsfct 

i'pci’stary in uy Ooiiifid?;’̂ t:.a'' ron, of i97b-7'i v,. 

ig' .̂or^d a& D--.:/ng only provisiona'' r-xT ■*. decision of tt 

tb  ̂ Govt, bn-er, r i-J au''^a. I v.oulfi hav« b̂ ' = •'* sx 

spi.-'Ct'd for P T''ointment to tbe fae?. action g'̂ 't d- 'n oi 

on of ■"b‘- avallJBb̂ .'’ lb venc"nci*£.

(ll> Tbat h. 1  iijfintri a &  ̂ d me that he would g®t my

r '• apntp tipn ^̂ xP-nin̂ td by th« ^̂ artiiii \/ibfcc. g of xbf 

Gov nt a'^d difa'̂ os'̂  it of juttly*

■ilz) *hat I a '^in  ms'•'.t ""be tb-n Van n^nti-i oi 1

in August 1979 in tbis connection v^ben I v.'S t iaforiL<  ̂

:ae tb;-t: ttoy re'or-r-b-ntt'tion. b 'd  d̂- -n fpvoat’e y 

dis^ofcjd of and tb-t for.aal ord'TS of % ' a'^'ointmert 

tc tb  ̂ s2*i -ctlon s r a  ::b  f '.o-̂. 1 3  •'^•77 v.oui. 3 soon itsu?

(l5; That '‘‘t tb-reaf t -r , m-t thp xben i'or tt egcrata^y

ci*i T.'l. Ibar s'l'i r-.cu£*t'̂ d him for fcuitabi.e ord-rfc 1: 

\,b*n toe i"foToi>''! m- tb^t tb<> s "

Ô  ’
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ord̂ ^rs would be "^S£S'  ̂ after forma'' a ’̂ Tovai of my m m  

by tb* i'ls’̂'8rt£ii®'’">t'--l i»?l«?ct"on Cotmnit'ec.

(1 4 ) ^het fornal orders on my rê 'T̂ S'̂ '-itatiô T hs’idsd ov<̂p* iSc 

Vai mntrd. Ji in June , 79 and mention©d i ’l'Para lO 

abova have lot yst been, lss:U«d by the Govprnm^nt and 1' 

was all along ex-acting Sbvt. ord«r4 for my ap^ointmani 

in the selection of- the blnlor scale of the 'I.F.t^
j- ■ ■ ' . . ^

efffct from 12.7,77.

<1 5 J That contrary to my jUst and eqaitable demand ef my 

a "ointm~n t in the selection gra^ w.e.f • 1 8 . 7 .7 7  

and against tbe assurance 'givpn '■'by the then Van ^ n t i i 

Ji and the then -"’orset i»8cretary Notification No. ^97/ 

14- 1 - 3 1  “30 .(5 ) 19 7 9 , dated 15.1.l3-3i has b?en 35i &:>,22 

issued by the ©ov-sr-iment. a '"■ointing ms in the said 

s®leation g'̂ acie w .e .f. ^9.3.79 al though 3 oth«r offic®ii

'"amely ^arvasri Y.C. i ■ Ja ga t -% ta in ena ^ ^ingh hav̂ i
b̂ fsn a-'^oint?d froi9 ig.7. 77.

il6J That I should also have be«n s'^cJointed in ,the said

selection grad.p of the IF-&. w-e-f- 13.7. 77 •• a ordajv- 

by, the -the n 3fen ^sntri ©i^on the advice of ^"smlK 
Viba&n . iw apT^ointnient in'the said selectioh g?^de 
of the ig -IF̂  T/^.p.f. 29.3. 73 is contrary to ruiet 
and' cannons of '^aturai justice. i

PPAYSB

It is themfore prayer submitted that- my e.'"''oin-̂ > 
tm^nt in the s-''l?ction ‘:g:rscis of the senior^ scale of the ; 
IFb 1̂ 1 th’effect from g9.3.73 may - «£indly be reviewed and I j 
may be a""olntrd in the said selection gssd© v.lth effect frc?
I S . 7. 77 against - d>ns of the two vacancies out of 16 for the ’ 

U.P* Cadre-of th€ IF^ stti 1 ovaiiabls w.e.f- 1 S *7 . 77.

I

i

** /

Yours f'- ltbfully ,

f.
(b.-PATHAK) t

%"uty Conservator of Foit>sts, |

I 'o r e s t s  K s s o u r c ^ t  t,urvsy Divl;iion- I
0 •
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IN TH^ HÔ '‘‘ QLE HIGH COURT OF JUDICATURE AT ALLAHABAD 

LUCKNOtl BENCH LUCKNQU.

Sv
'H

y .)

 ̂ Civil (^isc. #.ppln* No

State of U«P« & othe-8*

(di]> 1983

• ft|)plicants

: Inre;

Writ Petition to .SS?? of 1981 

Sachid^and Pathak • •  Petitioner*

Versus

State of U#P* & others. . .  Opp*Parties*

Application foe condonation of delay in filing 

counter §ffidavit.

The applicant abovenamed most re^ectfully 

be^s to state as under:*>

That for the fiacts and circumstances stated in

the accompanying counter affictevit is roost respectfully
f •

prayed that thie Hon'ble High may be sraciously

pleased to cordone the delay in filing the counter affidauitf 

and the sane is  liable to be taken on record*

Lucknou) Dateds 

S ^ t .  3,1983

Coi4^ e l  for the eypplicants*
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m  mE HON«BB HIGH COtLnT OF J'.DlCATUaS AT ALIAHABAD^ 
LUa'.NOW 3F,NCH, LUCiaJOi:.

WRIT BT3T1GN WO.5377 of 1981

Sachidanand fathak son of Late Ganga 

Sahai Pathak,Deruty Conservator of Hsrests,
t** *v

r > —

at presen^i^sted as Divisional Dl]:ector,

’ S6‘c ia 1 F®rest ly Divisio n, Kanpur, , . , ,  pet it io ner,

Versus,
f,

1, State of U.P. Department of

JJ)rests, GovernnEnt of tJ. P*,
|u.ckno\J*

2, Union of India,-Department of •
Personnel and Administrative Reforms,
Ministry of Horae Affairs, thojough
its secretary,. Neî  Delhi, Opposite parties.

COUNTER AFFIDAVIT OH BEHALF OF OPPOSITE PART NO. 1

*> V

P v ;
* ’ / / /

I, Bhutan Chandra Joshi, aged about 43 years, 

son of Sri Mathura Dutt Joshi working as Assistant in 

the Govemtnent Sed^traiat Van Anubhag-1, U.P, Sashan

Luck no vj do hereby so4emn3.y affirm and state on oath 

as underj- .

1. That the deponent is working as assistant

in Secretariat Van Anubhag-1, in the Office of U.P. 

Sashan, Lucknow and is f0.11y conversant with the facts e 

of the case,

2. That the deponent has read the writ petition

filed by the petitioner and has understood the contents

thereof,

3. That the contents of para las- stated are mt 

admitted. The petitionsr was appointees R)rest 

linger in the year I94^and L^ter on/he was promoted 

to U.P. Jbrest Service as Assistant Conservator of 

Rjrests with effect from 14,11,56 and was subsequently

selected in the Indian Forest Service vdth effect from

1.10,1966 on initial recruitment. . ,* .2
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4. That the contents of paras 2,3 and 4 are not 

disputed,

5. That the contents of para 5 of t he «rit petition 

are not d isputed,

6. That \vith regard to the contents of para 6 it 

is stated that the Adverse entry was ĉoraffluriicated as .per 

Rule 8(1) of I .i ; s. r c .R .s )  Hules, 1970.

7. That the contents of para 7 of writ petition are

admitted,

8. That the contents of para 8 of the writ petition

are admitted to the extent that the'petitioner was one

of the eligible candidates for appointtnsnt to t he'selection 

grade.. Rest of the contents of jara 8 are denied, in 

fact, for giving selection grade,^a selection committee 

was constituted as per rules,^Over all perforrflances 

were considered by the selection c otmiittee and the 

petitioner was not found fit after due consideration. :

It is not only character roll entries but the over all 

performance of the candidates were considered. In î Jct 

for providing selection giade a selection coEaniittee du/ly 

consti^ted considered the eligible officers for. 

appointoent on the basis of merit with due regain to 

seniority as the criteria, on that basis the petitioner/

was not found suitable by the sel^sction cotmlttee for 

selection,

S, That the contents of para 9' of the writ petition 

are admitted,

10. That the cofiĵ ents o^ para 10 of the writ petition 

are admitted.

Confe,, ,3
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11, Admitted to the extent of constitution of the
/

selection cotnmittee. The adverse entry vias recorded in 

i^titioners G.R. on 27.6,77 and it ms. communicated on 21, 

12.1977, Final representation against that ad vers 1 ^  

entiy ^as submitted by the petitioner on 1,7.1978 as 

already admitted by i him in para 6 above whereas the 

selection for the post was held on 10,4,78 (j,e,prior 

•to the representation for ex^)unction of the adverse 

entry ) hence 3t can not be said that the representation

of the petitioner was pending before Go’vt,.

12, That the contents of para 12 are admitted to

the extent that two writ petitions are pending »

decision in this Hon«b.le High'Court at Lucknow 

ard the matter is subjudice, hence no comments.

These are numbered as writ petition no,2598/78 and 

writ petition no, 1903/81.

That rest of the contents of para 12 are not 

admitted. It is wrong to say tfcat the then Forest
*

Secretary Sri N,P, Tripathi was annoyed with t-he 

petitioner. The details of Khatima Tehsil of iminital 

District cited herein are out of context and do not 

relate to this case. The petitioner has cited this 

instance .only to add colour to the^case. The allegations 

of malafidat^are wrong and incorrect and are denied.

It is also admitted that the jurisdiction of U,P,

Public Service Tribunal was challenged by the State '

Govt, which x-jas later on dismissed. It is wrong to say tiaa* 

that the adverse remarks of 76-77 was not correct. The 

decision of selection committee was-final and it was 

never motivated otherwise^ by the then Surest 

Secretary,

,Gont,,,4
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13. That in contents of para 13 of writ petition

9.rs sdEiitt@d to t h© ext©nt that th© repressntsition 

c£ the petitioner was rejected after due consideration,

14, Th&t is reply of contents of para 14 of writ 

petit*3on ^  is cited that since the petitioner was t©t 

Selected bythe Selection Committee & juniors named by the

^petitioner in the para were selected by the selection
/

cofflp-ittee and they were appointed in selection grade.

The posts T/jhich were feft vacant were Reserved for

officers senior to the petitioner whose cases were 

beifig^6rutinised in connection «iffi^disciplinary 

or ô feer enquiry tsatters.

15, That ift, ^ply  to contents of para 15 of writ 

petition it is^say that the persons mentioned by the 

petitioner were selected on the basis of the selection 

held on 10,4.1978.

16. That itLsreply contents of i^ra 16 of writ petition 

it is to say that after the exhaustion of the selection 

list dt, 10,4,1978 the case of the petitioner was 

considered for selection for-jh-e vacancy existed with 

retrospective effect ( i.e. 29.8.78),

17, , That if  ̂ reply of para 17 of writ p  tiJj.on as 

already stated earlisr the previous lelection was made on

10,4,1978 at that time there î /as adverse entry recomrded 

3^ the C.R. oi;^the petitioner & the entry was expunged on 

hence the selection made earlier can not be 

undone. In due course when the vacancy existed petitioner 

was seldcted on the selection grade post w .e.f, 29,8.78,

cont, ..5

....

I
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18, That l!?v reply to^para 18 of writ petition

it is subitted that due to enquiries their cases v̂ ere 

. not tatkeruup at that time but later on they laere allowed 

^ei^Gtion grade*

19, That contents of para 19 of v;rit petition

a-» are admitted, •

20, That the contents of para 20 of the writ petition 

are not disputed,
!

21, , That the contents of para 21 are denied* Selectjbn 

grade is given by the selection comtnittee ansi its decisionsi

are finala-nd are based on over all performance o’f 

the officer conesrned. It 3s wrong to say t hat the 

ordrir rejecting petitioner»s representation is i^rong or 

the petitioner has been discriminated in the matter- of 

employment. It was based on the recomffiendat ions of the

CoQiKittee constituted as jb r work of tfe rules pertaining 

to t he I, F;S,

22, That i^ii3ply to contents of para 22 of \̂ rit 

petition this much is admitted that petitioner was 

net given selection grade w ,e,f, 12.7.77, It is denied 

that any assuranceswere given by Pbrest Minister or 

-Porestiy Secretary regarding this. Reply to other 

a lie gat io ns ha v e a Iready b eeja g ive n j s p rev io us pa ra s 

selection grade is given on the basis of recomtnendations' 

of the selection committee Remaining contents of this

para (is are denied.

as. Gont.,,6
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23, That the contents of para 23 of the 

petition are denied. The grounds mentioned In t he w it  

pe^itnon are Untenable in law and the vTlt petition 

is liable .to be dismissed with costs. The petitioner 

was considered fit for selection grade only from 29,8*78 

as per recommendations of selection committee iî hlcih 

was constituted in accordance with t he provisions of 

Indian fbrest Service ( III Amendment Rules, 1977,

lucltnowj August I] ,1983

DEFONWT.

I, the deponent above So hereby verify that the

contents of -paragraphs \ of the affidavit are

true t (^ y  personal knowledge and the contents of paragraphv 

2-V of the affidavit are true to ay information^ 

derived from the records which are believed by me to be tru 

and the contents of paragraphs 23 of the affidavit are 

based o n  legal advice. No jBrt of it is felse and 

nothing material has been concealed. So help me God,

teknowt August U  ,1983 —̂

PEPONMT.

I identify the deponent who has siQied before obb.

j-vy \\V'

Chief Standing Counsel»s Officer,

Solemnly affirmed before me on /r at n
V  by Bhuwag^haMra»,^shi the deponent''vh o is Identified

by Sri K.K. Saajje-^i^^erk of Ch ie f Sta nding Gouns e 1 • s 
High Court Allahabad, Lucknovj Bench® Lucknow, I have satis­
fied myself by examining he deponent that he understands 
the contents df affidavit which has been read out and 

explained, by me.

High Court, Lucknow Bench, 
Lucknow,

——*
O^TH .̂0̂ /iWi1SSI0NEK 
^ Luc’*ncv; Bench

r)0tc...

'KT- r.-;



II V‘OfHUK*BLE EIGIi COUiiT OP JTJDICiilURE 
^ ^ I  '-AHABAD-IiUCKKOW BBNCH

LUC MOW.

No. .V37'7 of 1 9 ^

b /

_______ f<V^ f  . . p.tit loner

versus

' 0pp. Parties,

,,̂ -4̂ 1 AM appeariLn,'̂  as Ch.ief Standin^o; Counsel, on 

"behl^ of /■Reî '̂ ô dfcrnt/Opp. Parties - -

.Dated % Chief Standing Counsel/ 
Auul.Chiof Standing Counsel,

P
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In tlie Hon'ble High Court of Judicature at ^Allahabad 
(Iwcknow Bench) Lucknow,

Writ petition Kb, 5377 of 1981

hieW cdyRJA‘̂ »̂ '

n - : ^ - — ■'

/

MV

Sachidanand Pathak

versus 

State of U,P, and others

petitioner

opposite parties

REJQim)ER AFFIDAYIT

I, Sachid^and Pathak aged about 58 years son of 

late Shri Gai^a Sahai Pathak, resident of Soci^ 

Porestory Division, Kanpur do hereby so.lemriLy 

affirm and state as unders

1 That the deponent is the petitioner in the 

above noted writ petition, and is fully conversant 

with the facts of the case.

2 That the contents of para 1 of the counter 

affidavit need no reply.

3 That the contents of para 2 of the counter 

affidavit need no reply,

4 That the contents of para 3 of the counter 

^  affidavit need no reply.
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5. That the contents of para 4 of the counter

affidavit need no reply,

6 That the contents of para 5 of the counter

affidavit need no reply.

\

}

*• J

7 That the 

petition are rei

contents of para 6 of the writ 

terated and those of para 6

of the counter affidavit are denied. It is 

incorrect to say, that the adverse entry was 

communicated to the deponent as per Rule 8 (l) 

of the Indian Forest Service (C®s) Rules 1970 

(hereinafter referred to as the said Rules),

8 That the 

affidavit need

contents of para 7 of the counter 

no reply. , . /

eit

9 That the 

petition are r 

the counter affi^ 

to say that over 

by the Selection 

not found fit afi 

oi£Ly because of 

was passed over 

vdiich Shri N.P. 

The d eponent cr 

to summon the re 

Selection Commit

contents of para 8 of the writ 

erated and those of para 8 of 

avit are denied* It is incorrect 

all performance was considered ' 

Committee and the deponent was 

ter due consideration. It was 

he adverse entry that the deponent 

3y the Selection Committee of 

Cripathi was one of the Members, 

es leave of this lion’ble court 

sords of the proceedings of the 

ee for perusal of this hon'ble
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court the reasons for not giving the selection 

grade to the deponent* As a matter of fact

the only consi 

Selection Conmi

deration viiich weighed the 

ittee was the adverse entry.

The allegations to the contrary are incorrect

and are denied 

the opposite p 

Selection Comm.

It is rather s t r ^ e  that 

arty no, 1 has stated that the 

ttee considered the over-all 

performance of "the deponent when it has already 

admitted in reply to para 3 of the writ petition 

that the woife of the deponent was h i ^ y  s?)pre- 

ciated and his character roll remained unblemished 

Under these circumstances the opposite party no,1 

has not mentioned as to vdiat was iihe over-all 

perfomance which was considered by the Selection 

Committee to deeide that the deponent wasfound 

unsuitable as compared to other persons including 

his juniors.

1G That the 

affidavit need

cont^ts of para 9 of the counter 

iM) reply.

11 That the 

counter affidavi

contents of para 10 of the 

t need no reply.

12 That the contents of para 11 of the 
«

writ petition are reiterated and those of para 11 

of the counter al'fidavit are denied, is already 

stated in the writ petition and not denied by the
-

opposite party nd,1, the d eponent had lot already 

made representation in March 1978 for communicating
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Service, was ^so  

tea%^- the adverse

the substance of the entire entry under Rule 8 ( 1 ) 

of the said Ruleb but the deponent was not 

favoured with thfe reply. The deponent thus again 

made a representation on 1-7-1978 vMch yiich 

is ^so  corroborated by adm/ssion of the fact 

by the opposite party no,1, that final repre­

sentation was madle on 1-7-1978. It may i^t be 

out of place to motion that one Shri U,D,

Joshi, Deputy Conservator of ibrest, Indian Forest

coBMunicated was—al-so—e«mmu-Ed.-- 

sntry without giving substance 

of the entire entry. He, therefore, made a 

representation as was done by the deponent in 

February 1978 on which substance of the adverse 

entry was communicated to him in July 1978 after 

he had made final representation on vtoich action 

was taken. In this view of the matter it cannot be 

said that the deponent was also conveyed full 

entry and entj^ire substance as is required under 

Rules, The allegations to the contraiy are incorrect 
•  -

and denied, Ifon communication of substance of
'̂ e.riXuiâ  ^

the entry his resulted great mis-carriage

and caused prejudice 

Unless full entry is

to the interest of the deponent, 

Dommunicated, it cannot be 

said that there was smy communiaation in the eyes 

of law and there being no adverse entry on the 

date of selection, thire was no question for 

passing over the deponent on the basis of such 

an adverse entry which cannot be said to have been

communicated in accord W e  with  ̂ Jjj

% c a s e

J
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the adverse entry

O  kvV
)o

having "been expunged later

on the deponent was entitled for the Selection

Grade with effect from 12-7-1977*

13 That the co

to t he counter afl

ntents of para 12 of the writ 

petition are reiterated and those of para 12 of 

the coTHiter affidavit are denied. The deponent

idavit could’have no authority 

to deny these allegations as it is only'Shri N.P, 

Tripathi who can i-efute the same. However, it is 

stated ' for the pu,iposes of the present case, 

that the enti*y which was implemented was given 

hy Shri K.P, Tripgthi, even after the recommen­

dations of the Chief Conservator of Forests 

who recommended out of turn promotion of the

deponent "because a;f ills meritorious work that such 

an adverse entry vr^ given hy Shri N,P, Tripatli]i;* 

It is further stal ed that the deponent to the

has no authority to say , even 

le adverse entry that it was 

collect. This aveiment itself speaks of maiafide 

and is also denied, ,

counter affidavit 

after e3cpunging ti

14 That the cc 

petition are r eit 

of the counter af 

sentation was deci 

and by a non spewing

ntents of para 13 of the writ 

^at#d and those of para 13 

fidavit are denied. The repre- 

ijded without application of mind 

order.

15 That the ccntents of para 14- of the writ
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consideration the

V  V

V

petition are reit«jrated and those of para H  

of the counter afjldavit are denied. It is reiterated 

that the Selection Committee did not act in 

accordance with law and it did not t ^ e  into

representation made by the

deponent made in -the month of March 1978 in which

the deponent has s 

that the deponent

pecifically raised grievance

V

has not been favoured with the

entire substance of the. entry as is req,uired
t •

under Rules, sssessment of the Selection Committee

cannot be said to 

to say that the po 

reserved for the o 

vtoose cases were b 

with disciplinary 

matters. In fact t

■V
to the deponent an 

record. Names of S 

Choudhary are bein^

•*
be correct, Sg.ually incorrect is 

sts wMch were left vacant were 

fficers senior to the deponent 

eing scrutinised in connection 

proceedings and other enquiry 

ertain posts which were left

vacant were left for the persons who were junior

i were having no better service 

iri C,L, Bhasin and Shri S,P, 

mentioned for the purpose.

V

■4
16 That the coJitents of para 15 of the writ 

petition are reitei'ated and those of para 15 of the 

counter affidavit are denied. The deponent to

it would have given the n^es 

of such officers wlo were given selection grade 

subseq.uently when lore posts of selection grade 

were created or fell vacant after the selections 

vSiichwere held on 10-4-1978, as such the contents 

of para 15 of the counter affidavit ajt xannot be 

said to be correct.

A
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17 That the 

petition are r ei

\ ■

\

ooBtents of para 16 of the writ 

.terated and those of para 16 of 

the c o ^ e r  affidavit aî e denied. It is stated 

that W < ^ e c t i o n  grad j>osts were created after 

the selection h(jld on 10-4-1978, It is mis — 

conceived to say that after exhaustion of the selec­

tion list on 10-4-1978, the c,ase of the deponent 

was considered ¥y the selection committee with 

retrospective effect from 29-8-1978.

I

18 That th«‘ contents of para 17 of the writ 

petition are reiterated and those of para 17 of the 

Counter affidavit are denied. Tiasaesxisln view 

of the facts stated above no further reply is 

needed,

f.,

19 That tfce contents of para 18 of the writ 

petition are reiterated and those of para 18 of 

the counter affidavit are denied.

19 That t 

counter affid

le contents of para 19 of thexjaxxt 

L^vit ned no r eply.

20 That ttie contents of para 20 of the counter 

affidavit need no reply.

has not come

21 That the contents of para 21 o^ the v/rit 

petition ace reiterated and those of para 21 of 

the counter siffidavit are denied. In view of the 

fact that th«»deponent to the counter affidavit 

vdth correct facts and

has oomiotly given the proceedings of the
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selection committee which the deponent verily

“believes were avayed away only for the adverse

entry as no reas 

tfully submitted

3pns have been given. It is respec- 

thatthe opposite parties be 

directed to prod:ice the record of the selection 

which was held o:a 10-4-1978.

23 That the <)ontents of para 22 of the writ

petition are reiterated and those of para 22 of

the counter affidi^vit are denied,

24 That the dontents of para 23 of the writ

petition are reiterated and those of para 23 of 

the counter affiqavit are denied,

25 That the deponent further submits that

even till date twD posts of the selection garde 

are l^ing vacant ^ t h  effect from 12-7-1977 

and the deponent ought to have been given selection

grade on one of t 

12-7-1977.

lese posts with effect from

26 That the action of the opposite parties 

is arbitrary and j.s not sustainable under law.

Lucknow

dated/§,^.1983 

I, the deponent ab

Deponent

ove named do hereby verify that

the contents of paras ^
\

the affidavit are b rue to my own knowledge.

those of paras 

perusal of record 

are true to my bel

are true from

and those of paras 

ief. No part of it is f alse



9-

and no material f 

So help me God,

ly.
V'

> ■

I Lucknow,

dated /f.. 9  , 1,98^

act has been concealed.

ofI, after perusal 
identify the depo î 
signed before me.

Advocate

solemnly a: 
by the depo 
identified 

High Court,

I have sati 
deponent th 
of this aff 
and explain

Deponent

record 
ent who has

ifiunaed before me ^
nent «.c4—̂ j /̂jjo i s
by Shri Advocate

sfied myself by examining the 
at he understands the contents 
idavit which have beenread over 
ed to him

. V ■,

T : s ■

I'S' iP
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In the of Judiosture at miabaiaa

Writ peMti

ackuotnf SefjoK) LttokBowe

on Ife, 5377 of 1981

SaoMa^aud

Vfmm

State of tr*f* m&

petitioner

otJaers opposite parties

I, SaoM toaM  f  8£i;iî  agefi #out §8 j e ^ s  son of 

late ^ 1  amgrnuL^i Pgsfch ,̂ re^deat of Sooi^ 

Porestory Siviaioii, Kanpur <lo herehy solmia.y ' 

affii’m a.M state s.s under-i

1 . n m  tlie de

#ove saoted writ p 

^ t h  tiie faets of

sponeat is the petitions in the 

stition md is f«lly conversant

■lie ease.

t fhat the contents of para 1 of the counter 

Qffi^-avit need, 2'©ply,. . ■ ■

fhat the cortents of p&m 2 of the counter

affidavit need no replj,

4 That the consents of para 3 of the counter 

affidavit need no nsply.
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affidavit need

5. the contents of para 4- of the counter 

no reply.

That th^ contents of para 5 of the counter

affidavit need no reply*

7  fhat tm  contents of para 6 of the writ 

petition are reiterated and those of para $ 

of the counter ^fidavit are denied* It is 

incorrect to ssw that the adverse entry was 

ooamtmicatei to the deponent as per Rule 8 ( 1 ) 

of the Indian Purest Service (CRs) Rules 1970 

(hereinafter referred to as the said Hules).

8 That the

affidavit need nb reply*

contents of psâ a 7 of the counter

9 That the 

petition are rei

jontents of para 8 of the writ 

ierated and those of para 8  of

the counter sffi^avit are denied. It is incorrect 

to that overfall performance was coneidered

by the Selection Cosuaittee and the d^onent was

not found fit aftbr due consideration. It was

orily because of t jie adverse entry that the deponent

was passed over bir the Selection 0omaittee of

\^ich Shri Tkpathi was one of the Members.

The deponent craves leave of this hon'ble court

to 3» »o n  the reJrds of the proceedings of the 

Selection Co,^tt«e ^
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1?

the ^%_eg^%kom 

.m& mvf̂  

tiie, ©ijposite

' eott̂ t the ease',Bs fot ii&ii gif?ii}g tĴ e ' s©l'e©;tton 

,graie,to te ft aat%@r of faet;

the m is  tMflj weiffefcl tfee

Selection 0ô aaa|jttee, was' tH© .alveŝ se m%m*
to %hB C0ftts?ary aa?© lxibor3?eot 

_lt^i'S st^ai^© that"-,

no* l.lias stsrtefi tiiat th©- 

-S^ectidB.foimijlitee e © ip M ^  the ■

p;a?fc>im®iee of m e deponemt it ,'ha© ■sa.yeadF 

atoitted iB i?efi.T to p ^ a  5 ©f %M  ynti% f«titio» 

,tMt,tiie ^̂ ork of t.he a epoBejat ifas'M#lj mpt&̂  
ciated.::a«&.Ms itoaeter fo;!! 

la^er .tliegf ;eiriim0t,aEO©s- 'ttoe opfosi fsirty m^ i 

lias^i^t. ffieatiomM as to Aat .waa i&e ov.-erŵ sai 

peî fo'CTî iice ooiisMea?e4 W th© S^eetion

C0^ t t 0ê, to ^dedid^ that tlie deponent wasfotjud 

luigultatole ̂ as cqapared to peipom

M s  |iKil®3?a*.

fO bonteuts of i>'a3?a 9 of tte coi»ter

affMa^it need-reply* ■ , •

■1‘f  ' fiiat the ■ô jstemta o i  p ^ a ra . 1 0  o f  t,!ie '■ 

©©muter nm&'m r;eplf:.-

12  That the croatests of para 1 1 . of tlie- 

w it  petition â̂■€̂3?:©ite■ratefi,, and ^thQS'e'of pa3?a 11  

of the ©owiter Mfid'asrit, me: 'deiiiea* I® 

stated in the w it  petition i5ot fieniei 'by the

o p p o s it e  pmtj B© 

aade a?^£'e®eMtati

1|.' thee^Q^iit had ls.

k  to M ar* 1978 far o<w,««ioatiag
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the stibgtmee of 1 lie entire entry laMer l«le 8( 1 >

of the said Bu2.es 

fasroured jwith the

ibut the deponent was m t 

reply, fhe deponent thus again 

made S; representaiiloB on 1*»7*1978 vftiich ^ c h  

ia silsp corrohpratea 1)y ©dm gsion of the faot 

hy the opposite psirty no* If that final r^re- 

sentation made on 1*»7t1978* It may not he 

out of place to monttpn that one Stoi 

JosMi B^ttty OoJiservator of Ibrestf Indian forest

coiamunlcated wei9-ea*8©-©oiaaiinl*SL. 

entry idthout giving euibetanoe .

Servlcei was also 

-©â tjê the adverse

the entry

of the eiitire. Ho, therefore, made a

represent ation as was done hy the deponent in 

1978 on iiilich sWhstanoe of the adverse 

entry >ias cofflmU(fli<jat'ed to him in tT̂ ay 1978 after

representation on yiioh action 

wss tgteen* In th^s vieiri of the matter it cannot h d  

saiv that the deponent was also conveyed f«ll 

en t^  and entrire sahstance as is re^t^dred under  ̂

Hulee* ^h© alleganione to the oontraiy are incorreet 

and denief^ Ifcn ^oiMunlcation of eiabstance of

haa reswlted great Ms*^carriage

and oa'osed- prejudice to the iiitereat of the deponent, 

Ohless fmil entry is coma^mlcated, it cannot be 

said that there wfits a«y communiaation in the eyes 

of law and there beJjig no adverse entry on the 

date of selection^ there was no question for 

passing over the deponent on the Tsasis of such 

an adverse entry uhieh cani^t be said to have been

coamnioatcfl in acieorflawe mH lm , Ifl

I
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the adverse entry having teen mspmged. later 

on the deponent jwas entitled for the S^eotion 

Grade with effect from 12-7-1977*

1
13 fhat the t^ontents of para 12 of the writ 

petition are reilierated and thoae of pitrs 12 of

the counter affidiavit are denied. The deponent
i

to the count or affidavit could have no authority

to den̂ f these allegations as it is only Shri N,B.
1

Tripathi x4bo can refute the same, Howerer, it is 

stated for the piirposes of the present case» 

that the entry ^ ic h  was iii.pl©aented was giTen
I

hy Shri H.P, "’i-lpajtM, even after the recoanen- 

dations of the Chijaf Conservator of Forests 

recommended cat of turn promotion of the 

deponent because of ids meritorious work that such 

an adverse entry was given hy Shri N,P, Tripatiii,
i

It is further stateu that the deponent to the 

counter affidavit Las iio autocrity to say , even 

after erpuncing the advei'se entry that iJt was 

correct, M e averaent i t s ^ f  speaks of malafide 

and is ^so  deried.

14 That the contents of par© 13 of the writ 

petition are r eiteratid and those of para 13 

of the counter affidavit are denied, The repre­

sentation wap decided witiiout application of idnd 

and hy a non spefikix^ order.

15 That the contents of para 14 of the writ
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petitioB are i*eitei‘at©4 > i i  tlio©© ©f para 14 

of the qou»ter affldsorit aye 4eniea* It is reiterated 

tijat the Seleoti©ii Coimaittee &M  i^t set in 

aecoraaJioe idth law aiia it fiia not take into 

qoaslae2?atioB t^e,r^reseatatioH made the 

aepoBent made in tiie laaath ot Mareh 1978 in mxsh 

the iepoBeat ,Jias speeifieally raised'gi-le^rsmoe , '

that .the aeponent lia» iiot l)©e» faveured idtii tke ■ 

entire substance of ihe-^a&^wee- eatrj as i® required 

t3Uto_M.es, f̂hc assessEent of the Seleetion Gommittee 

oaimot be saia- to .̂ >e ooŝ rect,* ,%u?ai7  incorrect Is: .

to Bm tlist the poets Mex‘e left ^aomt wê re

reserr®a f©r. the Oifieers Beaior to tii6 fiepomeftt 

i^ose 0«ffiea ^ e h e i n g  aca-atinise4 in ©onjieotion ' 

with aisclplimrrf proeeedi^g aM  other enqiairjf 

matters,^  ̂ la f ^ t  ihertaiii posts ifliicia were left 

vacant were left for, the pemme A o  weir® $.vmi43r 

to the aepoaeiit and were h^ing  m  better seririee' 

T&QQT&f, I;aaie8 of Shri 0 *^  Bhasin and. Shri S*,jp* 

Cljoudharj are ‘teeirc mentionea far the p̂ tvpoB̂ '̂

16. 'fhat the conteats oiVpara 15- of the w it  

petition are .-reiteratea aaad those of para 15 of the 

ooimter affidavit - are -deMea, The aê ônefit to 

the eounte^  ̂ affitoit %uld heve gi^e» the naa^a 

of such offic03-s who were giTen selection gm&e 

siabaegaently when laore posts of selectioB graa<* 

were createa or fell yacant after the seleotions 

^ e h w e r e  heM on 10-4^1973, as auoh the contents 

of para 15 of the counter afficieTit jsĵ  ^ajinot 

saifi to he oorrect*
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17  ■ ■ ;tM ©o f̂Stt̂ s. ot, ®ara;i6 df t&e writ

petitios.. ©iterâ êfl: aeft tli&se of ; p # a  16 of 

'ike eo48?A'@s? 0® Xt ■ is s"tsi-t8S ,

ttefc jBr^g&eotJbii-gimS:̂  .posts after

tim s^©ctio» Heia 'im  tQ**4^19f8i; l i  Ms' -:** . 

'©©aceiys  ̂tft.. tiial̂  'aft©s? 0.2#aiaŝ ;io» of llte i^ec- 

tioB l.ist OB t(^4^19f8# .the e^^e'ef 'Ih©

■ co .zisM e re d  1 ^  tm  -^ e le e 't io x i. « l t | i

r©tiS)Sp6eti¥e e^feot CiJom 29«B«'‘

16- C0»t'©i?:feQ-of pe2?ii^7 oJ

petitioB- are ,3?ei'te3?ŝ etl; mp- tiiosa of pare 17 of the 

C9«U!^er ■affia®?H ere danle% ifl.^w’

of; tiie-f aet© .stsited stoove m  ifaa?tJie3? is:

neeSefi,

1# ,. $iaat' tke contents o£ p-ara IS of tiie wi?i't

petition a;̂ e 3*ei^teratei. and tose  of pstra'18 of 

tia,e coust-er atfMewit* are 4e»iea,

19' fJiat'tHe ■QoBteats of pai^a 19 of tl3,e:̂ 8X&t

'Coiaater -affidtrit aeia .no ^ episv

„20 fte;t;tle c©.ftt©3ats ■ of |>,a3?a- 20 of tli@ coaisl-̂ 2?

af fi.da‘7it ,n©M iio r©pl,sr,

21 ■ , fliat. the eoiitaats' .of para 21 pf .the vx>it '’' '

petitio'K ase rGlte^ated. ths,.se of para 21-of''/: 

the ootmtex* .affiS.a?t:t are denies. In vim  of the '

faeti that 'the#■ eg®sent, to the ootMiter affidavit. .■' ,;
■ ■ \

has not come'- i«ith co^r^ect f acts ■ ■ \-\
\, • • \ 

ha,$ iiot coa!a?ectly given the proceedings of the '



eelection ooamlttee which the deponent varily 

l)elleves were awaye^ awaj only for the adverse 

entry as no reasons have been given. It is respec* 

tfully submitted that the oppooite parties be 

directed to produce the record of the selection 

vMchwas held on 10-4-1978*

23 That the contents of para 22 of the writ 

petition are reit-»rated and thore of para 22 of

the counter affidavit are denied,

24 That the contents of para 23 of Ihe writ 

petition are reiterated and those of para 23 of 

the counter affidavit are denied.

'ifV- 25 That the deponent ftxrther submits that

even till date two posts of the selection garde 

are IJSring vacant with effect from 12-7-1977 

^  and the deponent oî oht to have been given selection

graae on one of these poats with effect fit)m 

12-7-1977,

26 '?hat the action of the opposite parties 

is arbitrary and is not sustainable under law,

I axcIo io w

dated 1983 2)eponent

I, the deponent above nacied do hereby verify that 

the contenta of paras Of

the affidavit are true to my own knowledge, 

those of paras are true from

perusal of record anti those of paras

are true to my belief. Mo part of it is false

V
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bxA i» faet hm feeen coBeeaa.ed̂

So Itelp 3ite Cbd#

M o km %

a b u & i )  ̂ ^  . t m Beponmr

i* atti'0» perusal of recoM 
lieBtlff the d&pomnt "wfe ’ has
s i^ e i  |)ef^r©,iae ;̂ ,

Mvocgcf.e

gol:«A3T'afflfflaed'befdre ae ■©»■ at: 
l5:r flseonest ' ' ^bo is

. hw mwi ■ .
Goiaxt*. ,

1 li,*we^3ailsf.iea 'tjie
toop^rtt: tot. he u iiteatW s  ■
of 1?î S Wti'Oll ■ IlSÎ ©. b@©393?JS'Bd

- and explaiiie^t to M a


