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RESERVED

CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD ’
LUCKNOW CIRCUIT BENCH

Registration T.A, No,694 of 1987
WUrit Petition No0.2637 of 1980 of the)
High Court of Judicature at Allahabad
Lucknou Bench, Lucknow. )
R.Kamal ss0ece ) Petitioner

Yersus

Union of India & Others...... Respondents

Hon.Mr.Justice K.Nath, v.C.
Hon,Mr, K.Obayya, Member (A)

{By Hon.Mr,Justice Ke.Nath, V.C.)

The Urit Petition described above is before
us under Section 29 of the Administrative Tribunals Act,
1985 for quashing the punishment of censure containeé
in Annexure-6 dated 25.12.79, an order of termination
of the petitioner’s services contained in Annexure-7
dated 1.1.1980 and an order dated 29.4.1980 contained
in Annexure~9 dismissing the.petiﬁioner's appeal against

the order of termination,

2. The petitioner was uwdrking as a Temporary
Assistant Comﬁiipr:in the office of respondent No.3,

the Director of Census since 5.8,1972, He was served
with a chargesheet dated 19.5,79 to hold a departmental
enquiry under Rule 16 of the C.C.5.(CC&A) Rules, 1965
for unauthorised absence from 9.4.79 to 26.4.79 and

for failing to perform any functions since appointment
in the Errata Section and thereby violated Rule 3 of the
C.C.S. (Conduct) Rules., The petitioner submitted a
reply dated 17.7.79, Annexure~3 in which he denied the

charges and pointed out that his leave had been sanctioned

upto 7.7.79 and payment of salary etc. had already been
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made, It was also said that the charge regérding
failure to perform functions in the Errata Section
was vague because reports dated 27.,4.79 of Achhu Lal
and Ajit Singh vere made in his absence and fhat he
could furnish his full explanation if authenticated

copies thereof could be made available to him,

3e ‘An Inquiry BFFicét-ués apbointed by order

datéd 9.10.79, Annexure-4. The Inquiry Officer submitted
his report and the disciplinary authority finding the '
charges proved censured the peti@ioner by an order

dated 25,12.79, Annoxure-=f,

4, Subsequently on 1.1.1980 the impugned order

of termination was passed under Rule 5(1) of the

C.C.S. (Temporary Service) Rules, 1965 as the petitioner
L. ¢

continued to be a temporary Govt., servant., The petitioner

preferred an appeal to respondent No.2, Registrar General

who dismissed the appeal by impugned order, Annexure-9,

S5e The petitioner's cese is that the impugned
censure entry is illegai because there is no evidence
in support thereof and that the order of terminétion
is illegal because it is-by way of punishment and the

petitioner was not given opportunity.to show cause.

6o Counter and Rejoinder have besn exchanged. e
have heard the learned counsel for the parties and have

gone through the record.

7 So far as the punishment of censure is concerned
the petitioner has failed to make out any case. The

chargesheet, Annexure-2 contains not only a statement of
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imputations of misconduct but also a list of documents
in support thereof. This list inledBS'the Earned Leave
application dated 27.4.79, the reports of Achhey Lal
and ARjit Singh, the concerned‘officials, and the oun
explanation dated B.5.79 of the petitioner. It is
immediately n&ticeable that the petitioner made the
application for Earned Leave after he had already
remained absent from 9.,4,79 to 26.4.79. The fact
‘therefore that some time later {of which the correct
date is not known) the leave was sanctioned does not
L;do;f auay: with the fact that the petitioner had
remained absent without his leave application, The
submis'sion that he could give a proper reply if .he could
be given an authenticated copy of the reports of Achhoy Lal
and Ajit Singh is a bare pretence because the reports
accompanied the chargesheet and he had no business to
dﬁubt'their genuineness, The contention of the
petitioner therefore that there ués no material in
support of the charge of unautho:ised absence or df

- failure to perform the duties in the Errata Section hés
no substance., The respondent No.2 in his order dated
25.12.79 imposing the penalty of censure has mentioned
that the petitioner had failed to explain the reasons
for unauthorised absence and that the record and the
diaries connected witﬁ the petitioner's work left no
manner 6? doubt that the petitioner had avoided to
perform his work. The censure penpalty contained in
 Annexure-6 therefore does not deserve to be interfered

with,:

8. In respect of the order of termination of

the petitioner's services the petitioner's ‘case is in
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two parts. Firstly, it is aileged to be punitive
without opportunity. Secondly, it is said to be illegal
inasmuch as a chargeshest having been issued for acts'
of miscondupt and an enguiry having been held, Mﬁhs
provisions of Rule 5§ of the C;C.S.(Temporary Service)

Rules could nat be made use of.,.

9. The termination order was passed on 1.1.80;
the appellate order was passed on 29.4.80. The urit
Petition was filed onv18.9¢80. The respondents appear
to have fildd a Counter Affidavit of respondent No,3

in the High Court some time in April, 1984 but when tha
records were received by transfer in this Tribunal under
‘Section 29 of the Administrative Tribunals Act, 1985 the
original Counter Affidavit ués not found on record. The
‘respondents filed an unsigned copy of the counter; the
petitioner had not filed his rejoinder till fheﬁ. 'Houever
the respondents were directed to file a proper counter.
Consequently, a counter affidavit dated 16.8.90 was
filed on behalf of the reSpondénts containing the sa%e
pleas as were contaiﬁed in the Counter Affidavit of
respondent No.3 purported to have been filed in April, 1984
in the Hon'ble High Court, It was stated in the Counter
Affidavit that the petitioner had remained absent
unauthorisedly from 9.4.79 to 26.4.79 in respect of yhich
the chargesheet in question was issued which also
codtained the allégation of his failure to‘perform
Funcfions in the Errata Section constituting misconduct,
It uas added that the petitioner had furnished a reply,
;?awb the competent authority ﬂ?gd;;q the charges proved)
on which basis the petitioner uwas censured, It uwas next

said that the termination order was passed and the

1
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petitioner was not considered to be suitable for the
post and his retentiqn in service was nof>considered
to be in the interest of the Department. It uyas added
that the petitioner's claim that his work and conduct

was unblomishod was not correct.

10.. The petitioner filed a Rejoinder Affidavit
dated 26.3.89 stating inter alia that he was a regular
employee, not temporary employea, and therefore he could
not be terminated under Rule 5 of the Temporary Service
Rules, He added that after the chargesheet, the order
of censure as well as of termination of service were
passed on the same date and uere therefore part of the

same transaction with the result that the termination

order was pupitive.,

1. Later on the respondents Filed Supplementary
Counter Affidavit dated 28.8.90 to elaborate the stand
taken in the Counter Affidavit dated 16.8.90vthat the
petitioner's services were terminated because he yas

not considered suitable for the post. It was stated
that adverse :gmarks uére given to the petitioner for
the year 1974-75 for taking active part .in the agitation
against retreﬁchment in the staff and his representation
agai nst the entry was rejected by order dated 9.3.76,
Annexure-SCA1 and a further appeal against rejection

was also rejected by order dated 25.9.76, Annexure-SCAZ,
This statement is admitted?in para 4 of the petitioner's
Supplementary Rejoinder, it was further stated in the
Suppiementémy Counter that for the period from April, 197
to December, 1975 an adverse remark contained in

Annexure-~-5CA3 yas made in the petitioner's A.C.R. record

5

ing
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that the petitioner's punching work ués poor, that he
had been warned for late attending in the office on
9th, 10th and 11th July, 1975 and that he had quérreled
with the superior officers in the office, The portion
regarding quarreling with the officers was expunged
by letter dated 28.6.77. These'sfatements/are also
admittod in para 6 of the Supplementary Rejoinder with
the only difference that according tor the petitioner uhdlc
of'the adverse remarks héd been expunged as indicated
in Annexure~3CA3, That is not quite correct because
Annexur e-SCA3 conﬁains the cuttings thcﬁ cohcerned
only the part regarding thé petitioner's quarreling
Qitﬁ his officers; the remaining entries reqarding
poor performance in punching work and warning for
late attending the office have remained untouched. The
Supplementary Counter Affidavit further stated that
the petitioner was awarded adverse remarks for the
year 1978 also which were coﬁmunicated to him by letter
dated 6.4.79, Annexure-SCAé; The entry stated that
although the petitionei was yery intelligent but he was
never found keen to learn uwork, he refused to take work,
always quarreled with his suberibrs, was not punctual
and left office without any application for leave,
There is no indication in the Supplementary Counter that
the petitioner has made any fepresentation against fhis
entryf The petitioner had stated in para 5 of the
Supplementary Rejoinder that he did make a re§resentatien
against those entries yhich was still pendingj but he

has not filed any proof of his making the representation.

12, It was further said in the Supplementary Counter

that 5@@ many complaints were received against the
L]
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petitioner which were enquired into and the petitibner
even cross~examined the witnesses, In para 8 of the
Supplementary Rejoinder the petitioner said that

no compleints were received and ho enquiries were made.

13. Finally, it was stated in the Supplementary
Counter that on a éonsideration of the material, the
Director i,é. respondent No;3 found the petitioner to
bo the liability in the office and terminated his
seruiqes. The petitioner stated in para 9 of the
Supplementary Rejoinder that the Director had considered
material which had never been brought to his notice

and ‘is stigmatic. The petitionerwent on to say in the
Supplementary Rejoinder (dated 20.12.90) that he had
never been told that he was unsuitable for the post

and his retention in service was not in the interest

of the Department. He repeated that the termination

vas for misconduct and constituted punishment without

opportunity,

14, It may be immediately noticea from the
statement of the parties contained in their affidavits
as ment ioned abbve‘that before the impugned termination
order was passed on 1.1.1980, the petitioner had adverse
remarks in his A.C.R. for the years 1974=75, 1975-76

and 1978 and that in respect of the first tuo the
petitioner's representations had been considered and
appropriate orders were passed, In respect of the

year 1978, it uas not established that the petitioner

did make any representation against the adverse entgy
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which admittedly were communicated to him., These
remarks in the R.C.Rs undoubtedly reflected upon his

suitability for continued employment,
i

15, The respondents, of course, have not been
able to show that gany complaints had been received
against the petitioner which uwere enquired into when

the petitioner cross-examined the witnesses. A report

~ dated 28.7.79 of the petitioner himself is annexed to

Supplementary Counter which indicates that on enguiry
made from him the petitioner protested with some
surprise that if he had really hurled abuses in front
of the room of the Assistant Registrar as alleged,
thgn a clarification on six points set out by him in
the repor£ might be given so that he could submit his
reply to the allegation., There is no specific dénial
of these documents in the petitioner's Supplementary

Rejoinder., The upshot is that it is not as if there

were no complaints whatsoever against the petitioner;

but even if the allegation in the Supplementary Counter
that there uere maﬁy complaints against the petitioner’
be ignored, Ehere was enough material in the Annual
Confidential remarks of the petitioner coupled with

the censure entry, Annexure-6 dated 25.12.79 after.
enquiry into allegations of unauthorised absence and
failure to perform functions in the Errata Section
reflecting upon his suitability ‘to be retained in servioce
The guestion whiher or not the petitioner uas suitable
to be retained in service or whether his performance was
Satisféctory or not is essentially a matﬁer for |
ccnsidératién of the competent administrative authority;

it is not for this Tribunal to hold whether on the facts
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and circumstances of the case the petitioner should

or should not have besen held to be unsuitable for
continued employment, The case of the petitioner

that the order of termination was passed on the same
date on which thé punishment or censure was awarded

is incorrect. The censure order, Annexure-6 itself

is dated 25.12.79, It was only communicated on 1.1.1980.
It is true that the termination order was passed on

1.1.1980 but that does not mean that the order of

. termination was in the same course of transzection

as the order of censure because between the penalty
of censure and the order of termination a perusal
of the record of the petitioner had to be gone through

which consists of the material set out above.

16. It is fotile for the petitioner to complain
that he had never been told that he was unsuitable for
the post or that his retention was not in the interest

of the Department., WNothing in the Rules requires the
petitioner toc be told every now and then whenever he
fails to discharge his functions or to act in accordance
with the expected standards of 3 Govt. servant. In
this particular case adverse entries uwere being made
against the petitioner, enquiry was being held against
him and at all occasions he had opportunity to explain
his position and he did make representations from time

to time. There is no basis therefore for the petitioners
contention that he was never told that he was unsuitable
for the job or his retention was not in the interest of

the Department. The further contention that gg the

case of the respondents that the retention of the petitione

was a liability in the office is stigmetic also has no
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force. There is no quéstion of its being stigmatic. An
empioyee who does not discharge his functions despite
repeated opportunity is undoubtedly a liabilityto. the
Départment and g§. statement of his being a liability
is not a statement casting any stigme upon him. The
order of termination is ‘an order € simpliciter. A
scrutiny of the facts and ciréumstances behind that order
showed that it uas paQSBd not by awarding any penalty
to the petitioner but because his work and conduct was
found to be unsatisfactory, the competent authority found
him to be unsuitable for retention in Govt. service. The
learned counsel for the petitioner 1ast1y'urged that
since an enquirly on a chargesheet had been instituted, it
was not open to the-rQSpondents to drop the enguiry and
pass the order simpliciter because under the provisiens
oF‘Rule 16(4) of the C.C,5.{CC&R) Rules, 1965 the
disciplinary enguiry should have been completed and order
should have been passed. Uue are uﬁable to agree. In the
first case the enquiry wes instituted for a minor penalty.

The form of the enquiry is not material. There is no

provision in the rules prohibiting the awarding of a

minor penalty on a minor penalty chargeshéet. Secondly,
the proceedingg of a chargesheet came to an end with the
censure order; it could not be extanded to the order of

termination of services.,

17. The learned counsel for the petiticner has
referred to a decision of the Hon'ble High Court of

Allahabad in the case of Yadunandan Prasad Versus State @

Bihar 1988 SCD 323 to show that if a chargesheet had bee
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furnished, termination cannot be done by dropping the

proceedings. As alreaﬁy stated, the coniention is

misconceived because the proceedings of the chargesheet
- lowma
ended by the censure entry which cannot be; ycted with
~ e
the termination order. The learned counsel for the

petitioner alsoc referred to the casc of Dr,{Smt)Sumati

F.Shere Versus Union of India & Others 1989 UPLBELC 125

in which the Supreme Court observed that the employee
should have been apprised that his performance was defective

in a certain manner. The facts of that case are not

applicable to the present case bepause as already indi;ated
in the case before us the petitioner had been informed

of the various infirmities in his work and conduct from
time to time in respect of which he had even made
representations, | |

18. The case in the rejbinder that the petitioner was
not a temporary employee but a»regulan employee has no basis

whatsoever and the learned counsel for the petitioner made
no effort to substantiate it.b
These are all the points which have arisen in this

19. .
case, We find that the case of the petitioher has no force

and must fail.

20. The petition is dismissed; parties shall bear

their costs. g
o

ﬁgézy& o g&« :
Member~22%7}$—f/ Vice Chairman

Dated the 2+%d  January, 1991

RKM
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In the Hon'ble High Court of Judieaturs at Alla_habac‘
(Lucknow Bench),Lucknow

~ Petition under article 226 of the Constitution
of India.

trit Pobition o &Q,S() of 1980

Re Kamal , aged about 37 yrars, sog_l'_o'f' ari

Chteda Lal, resident of 11/8, Sant Kabir Negar,

Dr. ambedkar larg, Tanour-12 |
Petitioner

Versus

v 1. The Union of India throush the Secretary,

‘Hnistry of doms Affairs, Wew Delhi

“2. Te Registrar Ganeral,India, 2-4, “in Singh
Road, Wew Delhi- 11

Y, 3. The lirector of Census Operations, U.P.,

8 Park foad, Lucknow -

Opp=-partiss

This humble petition on bebalf of the

petiti oner above-namsd most respectfully shoveth: -

l. That ths petitionsr along vith tvo others was

appointed as assistant Compilar in ths scals of
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¢ endorsnert
pay of ks. 110-180 by neans of office order bearing/

ho.A—10298/D(,O—UP dated 5.8.1972 . A trus copy of

tha said office order is being annexgd as

———-—-t—\-.—-_——-

2, Tat ths petition-r while working as Assistant
Compiler in ths office of opposi te-party mo .3
was by means of m3morandum b-aring no. AE/42-79
/DCO-TP /41516 dated 19.5.1979 was informsd that
it vas proposed to taks action ag@inst him undar
rule 16 of C.C.S.(CCA) Rules, 1965, A statenant
of tha impuation of misconduct on v-hi‘ch acti on
was proposed to be taken wasenclosed to the ’
said mapmorandum. A trus copy of ths said mmo.
alonz with its manclosuresis being ann-xsd as
Annexure no.2 to this petition. Bnclosure 1

to the said mwmorandun was a statement of imputa-
tion of misconduct wvhile ann-xure 2 was a list
of documznts in support of the imputation of

aisconducte.

3. That the patitionsr submitisd an explanation
to the said mmorandum on 17.7.1979. Vith a view
to brinz on record the facts stated by fhe
petitioner, a trw copy of the saidexnlanation

datad 17.7.1979 is baing ann:xed as Anngxure n-.3

to this petition.

4, That opposite-party no.3 by office order daksd

15.11.1979 appointed Sri S.K.3.5rivastava
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 Assistant as the Presenting Officer to present
| thn case in supoort of ths articles of charzas
bzfore the Induiring Of ficer, It may also ba
stoted that earlisr therato by an ordsr bsaring
- no. 43/42-79/00C-Up/A-5349 dated 9.10.1979
opposifa-party ro.3 appoinicd one Sri  V.K.
5 Bhargava, thr than uaputy Jirector of Census
Opsrations, Uttar Predesn, Lucknow as ths Induiring
xﬁﬁinxffﬁﬁthority to inquire into the chorges
};amed azainst tha patitioner in place of one
% Sri S.JK.Azarval who was appointed as Induiring
Authority by order doted 30.7.1979. True copiss
of the order dated 9.10.1979 and 15.11.1979 are

being annsxed as anp Xures nos. 4 and 5 to this

petition.

5. That opposife-party n».3 af ter having initizted

s~

and st in motion ths disciplinarynrocscdings
under rule 18, by anordsr dated 1.1.1980

by aring no. 43/DCO-UP/ &2 reached ths conclusion
upon an all-.pd reconsidaration that ths foramal

inguiry under rwls 16(b) is not rewuired in avery

casg. deo ok the view aftar goinz through thr
imoutation of misconduct or misbs.oaviour that the
zetter can br ada,uataly dealt with under rules 18(a)
and, therefore it vas not necessary to appoint an
Inmuiry Cfficer., The orders aads for appointant

or tha in.uiry officrrs rtec. wracancelled.
Opposite~-party m.3 in the samg order reached the
conclusion that the imputation of misconc‘mct

had oren proved and therefore dirscted that the
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petitionir b: consured for absanting himsslf
without proper autinority and mzlrcting his
wrke. & cony of the order vas directed to bs
placed in the ch.racter roll dessicr of ths
petitiomr. By another order bearing no.4g/
DU0-Up/79-4-5 of thy sam date viz., 1.1.1980
opposite-party no.3 t:rminated ths patition~r's
services forta.ith in purnortsd exerciss o powsr
under the sroviso to sub-ruls (1) of rule 5

of the Csntx;al Civil Services ( Tmpor:ry
Service) Rules, 1965. Copisscf the aforesaid

tw ordirs are being annsxad as AnrsXure nose. 6 an

7__ to this petifion.

6, Tat agegrisved by ths so-call-d ordsr of

tarmination the mtitionrr preferred an appsal

on 4.4.1980 undsr rule 5(2)(a) of the Contral
uivil S~rvice ‘Thmporary Sarvice Rulas, 1965
fore opposite-party no.2. .ith a view to
bring on racord ths facts s™a-ed ard the grounds
raisad in the said apoeal, a true copy of the

samy is bsing anmixed as Apngxura no. 8 to this

petition. Since annexures thereto have also
besn annexcd ssparately fo this petition, they
are not being filed along vith the a~mo., of
apmeal.

7. That in refsrence to tie said appsal dated
4,4,1980 the petitioner on 2.5.158) was ssrvad
with a wpy of nrmorardum bsaring no. 19/29/-79-
A-§ dated 29.4.1980. A copy of ths said
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armo. as s rved on tir prtitionsr is being

ann3xed as Anrexure no.9 fo this prtition.

8. That it is relsvant to indicats that the
pstitionr is a menbsr of Theduled Jaste and

in the final ssniority list of the zrade of Assistent
Compil-rs as on 1.10.1978 circulated by means

of memorandum b:aring mo. .8/11-1/78/D00-TP-1852
the petitioners nams has b:en shovn at serial no.
03 thercof in a list comprising of 214 persons.
Persons at s-riel nos. 04 to 214 are junior to
the petitionar. In column 7 of tip said snicrity
tae petition-rs appointnant in the -rade has besn
indicatad as being a rrgular appointmsnt as
contradistinyuished from adhoc appointment. It

is further stated that ths persons from ssrials
204 to 214 havs pgenre*ain®d in servics while an
orderltaminating ths pptition-rs scrvices nas

been issusd.

j ,// 9., That the petitioncrs service record has been

unblemi shad rxespt for the arbitrury order
awarding a csnsure vunishment. The petitiorar

earrsd his annual increacnts regularly.

10. Tat tm post of asstt, Compilsr Grade I ‘
against vhich the petitionsr was appointed and which
he held has not been abolishad till d ate, The
petition'rs charactir roll is wiplly unblemished ,
B has not bran awarded adverse entry or any major
or minor punisha~nt whatscever at any tims.



11, Tht as stot=d in annexurr 3 to th- wrif
nrtition th» droarta-nt had

l-ava to the petibicn r 5111 7.7.1879 and had
also naid nig salary aft r repularieabion of ta-

lrave poriod.

12, That in thr circuamatancss dstailzd above and
maving no othrr -wually cifective and spe-dy
altarncbive r-n dy the pntition“r = ¢is to
p~fer this writn Lifion and sebs forth tho

follo 'ingz amonsst oth-rs,

R ATTT vy
Gab UL

Y
t
[
e An e o

n

szued thg .

e

(&) Brcausn oplosita-jarty no.3 havinz
cnargs-sh-~t that it ~as orcoosed bo bake action
againgt the petitionsr under rule 18 J.9.5.(C7A)
Rules 1965 and also having annoint~d tha
Prqswnting Officer and the Inquiring -ukhority
could not nava cnanged the proce~dings to one

ander rule 18(e).

(b) Bacause tim ordsr for teramination of tos
potiticnrrs services contained in anncxara 7

is based on no mobterial snecially in viy - of the
fact that no evid~-ce vas 1-d to briny hoams the
allezation that thepetitioner absinted without
orovcr aubhority. On the conbrary the pobition-r
had bgen sanction'd loave agied for and had bren

paid salery for the saldp-riod.
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(¢} Because the impusned order of Lermin:tion has

bren passed in colourable and mala 7ide exarcice
of »owmr,
(d) Bzcause the impusred ora:r oi terainztion is

in ¢ffect an order of .unishasnt.

(e) Bocause in view of the feet thet the pstition rs
juniors have bren allowgd to continue in ssrvice
tho post against vhich the petitioner was appointed
continwes and there has brenno ratranchmont

clearly showe that tonra nas bren violafion of the
provisions of Articlrs 14 and 18 of %he Sonatitution

of India.

(f) Bacause the order contcirnsd in anwxure 6
to the writ patition is also based on no reason

and the punishment of censure svardad thereby

is wholly arbitrzry and capricious.

(&) Bzcause oppocite-party no.l srred in taking
the view that thr order of termination vas

passed in eXorcise of contractual rigats.

whisrefore, it is respectfully praved that this
Ton'ble Court be plrasad:
(i) to issug a writ of certiorari or a writ,ordsr

or direcction in th~ mture of certiormri 4o

quash the orders containtd in annexures, 8,7
? 9

and 9 to the vritpetitfion.



(ii) to issu~ 2 vrit of mardazue or 2 vrik, orirr
or dirsction ir th~ muture of sspfazus comianiinz
th~ opiocivr-jpartiis to tweoh the petition-r as
huving continu-d in snrvice ann jay him the
errcars of sil.ry ard allorancts which accrus due

accordirgly.

(iii) to issue such zth-r -rit, dir-ction or or™r,

ircluting on ordcr 28 to cochbe vhicn in the circuas

terces of the cas~ this don' ole Jourt dream just

and 2702 °r.
w \gser?
nd ! ) ﬁ/
Jat-4 Lucknow

T B T 3
( BeveSikerna)

ﬁgagg 7, 1930 | «“dvoc te
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" Inthe Fon'bl- High Jourt of Judicuture at Allahabad,

(Lucknow Beneh) ,Lucknow

Petition under Articla 28 of tha Constitution

of India

writ Petition To. of 1980

R+ Kamal _ --T¢ Hi tioner
versus
Union of India and others --Opp-parties

[

I, R. Xamal, aged about 37 yrars, son of Sri
vhhrda Lal, rasident of 11/8, Sant Kabir ¥ Wazer,
ur. anbadkar lorg, Kanpur -12, do h-reby solzanly

s oath and affirn as under:-

1l That T am ths petitiomir in tha above-notad
wit petition and I am fully acduainted with the
fac s of the casa.

A~ <
2. That condants of parasl to.... of the accompany-

ing petition arn frus to my %m own knovledge.

3. That anrexures 1,2,3,4,5,6 and 8 have boen

compared and are certificd to be trus conies.
AN

N> Dapon-nt

Dated Lucknow
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T, th- deponsnt ramad above do hrraby
verify that consents of paras 1 to 3 of
thig affidavit arg trw fo my ovn knowlzdga,
o part of it is falé and nothing mat-rial

has bren concealsd; so (81D medg

< Dated Lucknow Deponrnt
. ‘@/.8.1980
Y T identify the & voncrt who has sizmd in

ny pressnce. _@wmfﬂ

(Slers to Sri 3.C.cmkscna, advoc tr)

-

Slronly effirad bzforc me on X, 8 L

at 445 a.n/p.a by L Ne_auwss. ( 2
N the deporrnt "o is il n*ified by =ri e,g

clerx to cri B'C Qﬁus_/\_.

advoc~te, Hizh Jourt, Allancbad, I have atisfied

nyslf by examinin- ths daponent that he undersards
4he contenteof th affidavif which bas b en rrad

- gsfon, Oub and explairsd by e,

flahabgd
~aeh

B A

!

i

. ——n a1~
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Tn the Zon'dbl- FAzh Court of Judicaturs at Allzimoad,

(Lucgno~ Finch) ,iucinou

<
Wit ? tition Mo.  of 1990 <L
2. Kanal ~-Patitionr
v rsus
Union of Irdia and otirs --Opp-partirs

A0LXUre el
To. & /™0-T8/

Gov rrant of Irdia
Vinistry ol Jom: affairs
¢ffice of trr Jircotor of Jansus (pe ations,
Uttar Prad-si

6, Park doad,
Dated Lucknow august 5, 1972.

Thy folloving three officials are appointed
aB Assistant voanil-r in the contral scale of pay
of 5. 110-180 (rogether =ith dearmrss and ofier
allovances at the ratgs admissibis and aubjsct to
the conditions laid dovn in rulss andordars goverirng
0 zrant of such allovances in forca from time
to time) purely on temporary basis with effect
from tar dates ..ntior~d a aingt their rams $ill
20.3.1972 in the Coding and Punchinz Sell ,Kannur

le Shri Ram 3ali 8.5.1972 (®.v. .

2.5hri Qm Prazash 15.5.1972 & Fov,)

3e8nri o, Kanal 20.5,1972
2e Otacr teras ana conaitions of sarvics will ba
govarned by th rulzs and ord.rs in forcs from time
to time.

&d .L) .?“T: Qiﬂ!‘l&
Jirgetor
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Yo. A-10238/DUC-TP/ of date

Copy forvardad for information and necessary acfion

to the:- |

1. Dy. Diractor of Uinsus Operations, I/C C.P.Cell
Kanpur vith refersncs o his letbsr mo. 886/CPO(XK)
datéﬂ July 4, 1972 with four spare copias, ong for tha
Teasuty 0fficar and anothar for the psrsonal

~ file of the official concsrned.

2e \
Accountant of this Cffice.

B

3. Official coneernsd through ths Deputy Director of
ths v.P.dell, Kanpur

Sd. I1ezsible
4.,8.1972

vgputy Yirector
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In thy ™n'ble High Court of Judicaturs at Allaha-

Lucknow Bench), Lucknow
9

VWrit Petition o, of 1980

R. Kamal -~Patitioner
Versus

Union of India and otlers -~Opp-parties

Annsxure no.?

No. Aé/42-79/DI0-1P/A-1516
_ Govarnment of India
Linistry of ®oms Affairs,
Directorate of vensus Cpsrafions, Uttur Pradesh,
(Administrative S8ction )
&, Park doad,

Lucknow
ay 19, 1979

Shri fedheyv Lal Kamal, Assistant Gompiler
of this office working in Brata Section,(-22,

‘Bhanazar, Ludtnow, is hereby informed that it is

~ propossd to take action against him under ruls 16 of

CeveS. (CCA) Rulas, 1965. A statemsnt of the imputad
tion of misconduct on which acfion is propossd to

be taken as mantionsd above is enciosad.

2. Shri dadhey Lal Kamal is horeby given an
oppor tunity to make such represensation as he may

vish to maksg against the proposal.

3. If Shri dadhey Lal Xamal, fails to submit
his repressntation within 10 da;ys of tha roceipt

of this iemarandum, it will bepresumed that he has
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no raprcssntation to meke and orders will be

liabls to bu passad a ainst said Shri Radhey Lal

Kawal, Asstt. <ompiler, ex-parte.
, .
Tae r-~csipt of this ‘@morandum should ba

4,
acknovledzed by Shri Radhay Lal Kamal, Assistant

Compiler,
~N ' ‘ ' d. Ravindra Gupta
Pircctor

h o]

Shri Radhsy Lal Kamal,
: assistant Compil r,
0 Zrrata Lection, (-42, wahansgar,
T, ucknow, :
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Stdbenent of imputation of misconduct against

Shri Radhey Lal Kamal, Assistant Compiler, irrata
Saction, U-2%, .Lahanagar, Lucknow

1. That the said Radhsy Lal Kamal, Asst*. Comniler
absanted hinself from duty abruotly on April 9 and
reagintd absint till 26th April, 1979 vwithout any
autnority., The period of his absrnce bsinz unautho-
rissd, he is not =ntitled fo any pay and allovance
during the prriod of the avove abssnce under the
nroviso balow F.R.17, thereby resultinz in brsak in

ssrvice.

2. That ths sald Radlsy Lal Kamal, dssistant
Compiler having sbsenfed hinsslf abruntly frolm
9.4.1979 to 25.4.1979 without intimstion and
authority has disnlaysd misconduct unbsc-ming of a
Government servant and non-maintenance of davotion
to duty, taereby he has contravened th: provisions
of rule 3 of the Central Civil Servies (vonduct
Rules, 1964). |

3. That thy said Radhaeral Kamal, sAssistant
Compiler bas nrither obmined allotaent of wprk from
his supsrior por filled his daily diary, since his
posfi;:ing in the sdrrata Ssction and thereby he has
cofraven~d the mrovisions of rule 3 of the Confral
vivil Sarvices (Conduct Rules), 1964.
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List of docunnnts in supoort of tis impubaticn of
misconduct azainst Shri Radhsy Lal Wemal, Assistant

Compiler, srrata Sgction, C-22, jlahanagar sxtension,

Lucknow
‘\ -+ - 3 . g0 > £ .
‘ 1. attendance legister of drrata Section for the
~ month of April 1%9.
| 2. Application for garped leeve dated 27.4.1979 of
Shri Radney Lal Kamal, #gsistant Jompiler.
3 3. 1omo. dated 2.5.1979 of Shri Ajit Siggh, Asstt,
» Uirsctor of Jsnsus Jpcrations, U.2. to ehrl ladhey
Lal Kamal, assistant Jompil.r (Reg. lsave).
4, Bxploration dated 3.5.1979 of Shri tadley Lal
Kamal, Assistant vompil:r {dng 1. ava).
S.2epori of Shri schhoo 411, Statistical Assistant,
A grrata Section dated 27.4.1979.
f\ . 6. faport of Shri: ajit Singh, agsistant Jdirsctar
f[ll of ¥ensus Cparations, U.P. dated 27.4.1979.
¢ Y
\
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In ~the Hon'ble High Court of Judicature at Allahabad
(Lucknow Bench) ,Lucknow

cJrit Petition oo of 1980

JeKamal - ~-Petitiorcr
Varsus
Union of India and others --Opp-parties

ANNBIUTa N0ed

Tha Uirector, |
Gansus Ooeraél ons, U.P.,
6, Park fpad, _
Lucknow

Sir,

7indly mfer fo your ilem. no, AB/42-79/D00-Up/A-
1516 dated 19.5.1979 received on 9.7.1979 by ae.

I most humbly subnit that any proposal for taking
any disciplinary action on thaf b.asis of iaputations
per annsxure I of the above, shall be duite injus-
tice, unlass T am given full fair chances for

explaininz my position.

At mmx the very mmaXimX primarly stage T totally
deny from each and every imputation and do not
agree witih any tb bs framsd as charge.

The imputation no.l and 2 have fﬂ bsen itsslves
nullified becauss the department has sanctioned my
all I-aves till 7.7.,1979 ( last date of last leavs)
and have made all the payments ef my salaries

up to date.
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Only ths imputation no.3 remains more, which
itself sean vaéua, bacauss of the facts that the
report of Shri Achchtwo Ali S.4., Errata Section
dated 27.4.1979 and the report of Shri Ajit

Sinzh Asstt. Director of (snsus Operation, U.P.

“dated 27.4.1979 is in my abheyance.

If the mxexx¥ scrutiny and authentic copy
of the said two reports is, however, admitied fo me
then only can be possible for me to explain any
more. '

Yours faithfully,

Sd. d,Kenal
17/7

aggtt. Compiler,

Brrata Section

C-22, lahanagar (Bxtn.)
Lucknow

nated 17.7.1979
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In ths oon'ble High Court of Judicatureg at Allahabad,

(Luc knov Banch) ,Lucknow

rit Petition To.  of 1980

R.Kamal --Petitionrer
versus 4
\ Union of India and others -0 pp-partiss
\‘( | Annexure no.J4
0 No. 285/0R3/79 dated 9.10.1979

Yo. AE/42-79/D30/UPL79/A

. Svernment of India
Liinistry of xaiX ome affairsg

~ |
o Of fice of the Virsctor of Ceansus Oprrations, U.P.
7 _ (Administrative section )
f[ { 6, Park doad, Lucknow
L Y - pated October 9, 1979
OADER__

’.Zhéreas an inquiry umder rule 16 of ths
CCS (CC4)y Rules, 1965 is being hsld against shri
Radhey 18l Xamal, Assistant Compil er (Coding ard

Punching Cell, Kanpurat Lucknow) (-22, ilahana ar

sxtension, Lucknow.

And whsreas the undersigned considers that
ths Imduiring authority appointed vide order no.
AB/42-79/200-TP/ A~ 2463 dated July 30, 1979 to
enquire into ths charges framsd a_sinst the said
Shri Radhey Lal Kamal, Assistant Uompiler be

rsplaced.
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replaced.

Vow, th refore, the undersiznad, in exerciee
of the povsr conferred by sub-rule (2) of th: said
rule,hereby appoints Shri. V.X.Bhargavaleputy
pirsctor of Osnsus Qverations, Uttar Pradesh, Lucknow
as the Iniuiring Autrority b induire into the
charges fremsd against the said Shri Radhey Lel Kamal,
Assistant Compilsr, in place of Shri S.K.Azarwal,
Daputy virector of Usnsus Ope-ations, Uttar Pradesh,
Lucknow

(Ravindra Gupta )
dirgctor

Vo. AB/42-79/000-UP/A-9349(1) of date.
1. Gopyto Shri Radisy Lal Kamal, #ssistant
Compiler (conding and fuaching Usll, Kanpur
at Lucknow) (-22, Lahanagar ¢xtension, Lucknow
2. Shri V.K.Bhargava, Jeputy Jirector of Uensus
Qpz _ations, Uttar Pradesﬁ, InMuiring 4uthority,
6, rPark foad, Lucknow
3. Shri S.K.Azarval, Dsputy Viractor of Uensus
Cparations, Uttar Prodesh ( Data Frocessing), jf
C-22, wahanagar #xtension, Lucknow ’

Sd. Ravindra Gupta

(Ravindra Gupta)
Uirector
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In the ton'ble Hgh Court of Judicature at Allaha)bad,

(Lucknow danch) ,Lucknow.
Urit Petition Wo. of 1980
R. Kamal --Petiti oner
varsus
Union of India and another --Opp-parties

Annexurg no.o

. 4 /DCO-UE/

™~ _Governhent of Irdia
' winistry of Home Affairs

office of the WYirector of Usnsus Operations, U.P.,
(Adainistrative Ssction )
6, Park Road,

Lucknoy~ 226001
vated Woveaber 15, 1979

IFFICE CADIR

Vhereas an induiry under rule 14 of the
;(/ Contral Civil Services ( Classifieation, Control
% \{ and Appcal) Rules, 1965 is beinz held against Shri
R. Kamal, Assistant Compiler of this office.

And .lpreas ths underkigned considers it

bccessary to appoint a Pressnting Officer to

presant ths case in support of the articles of
charges against the said officer before the

Inquirinz authority.

Yov,therefore, the undersiznsd in exercise
of the novers conferred by rube-ruls (5)(c) of the
said rule h reby appoints Shri S-K.B.Srivastava,

Assistant as the Presenting Officer to present

~
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the case in support of the aréiclas of charggs

against the saidofficer bofore the Inuuiring Authori-

tye.

(Ravindré -(;‘rupta)
Director of (ansus Operations,
Uttar Pradesh
no. A-3472(i}/voo- 1P/ of date
vopy to:-
le Shri 4, XLaal, A.0., v.P. (8ll, Kanpur at Lucknow
2. ©Shri V,K.Bhargava, dy. Pirector, Injuiring Officsr
3. Shri 5,f.B.arivastava, Assistart, Preésenting
of ficar,
sd. T0.K. Lavania

(5 C.X.Iavania)
Denuty Direcor
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In the Dn'bla Fgh Court of Judicaturs at Allshabad,
(Lucknow Bsneh) ,Lucknow

writ Petition Yo of 1980

2. Kamal ~-Petitiomryr
Vs,

Union of India and anothar --0pp-parties

Annexure no. 6

To. AE /o= A- 2

Govarnzent of India
winistry of oms f fairs
Of fice of the Yirsctor of Uensus Operations, T.P,
(administrative Section ) |

6, Park "\OB«d
DatedLudknov Jecenbor 25/1979
TTFITIOR0T

/

03002

ervens ma

Under ruls 18 of CCS(UC4A) sulms, 1865 a
statenont of imputation of misconduct on which
action was propossd to be taxen was given 6o
Shri Radipy Lal Kamal vide this office memo.
A&/42-79/DC0O-TR/A-1516, datad ay 19, 1379.

Shri Xamal was zgiven an opportunity to maks such
rapresantation as he may wish b maks against

the proposal. Since the meamo. could nbf: be

served on him it vas publishzd inthe Pioneer
datad June 19, 1979, Shri Kamal's renressnfation

was roceived on 19th July, 1979.

Vide this offica order ro.AE/42-79/DCC-T7/
79-4, datad June 30, 1979, Shri S.K.Azaral,
Deputy Director was appointed the Trduiry suthofity.
Tese orders vere later on amended and Shri V.X.
Bhargava, veputy virector was appointad as

Inquiry Jduthority., The mat.ar vas reconsidered
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by me. Rule 16 def ims the procedure for imposing
minor panalty., A f-ranal indiuiry under ruls 16(b)

ié not reduired in every cass, 1 have gome through
the imputation of misconduct or misbehaviour

in the matter under mnsideration and am of the
view that this can be adsgluitely dealt v th under
rule 16(a). for this nurpose it is alw mot |
raduired to appoint an invuiry officor. The

ordors made in tais regard arg, therefora cancel led,

The fsk¥x imputations against Shri Kamal
area as follovs:=-

1. fhx ¥ Unauthorised absne from
April 9-26, 1979

2. Tot obtaininy allotuent of work from his
superiors and fillin g his daily diary since his

posting in the srrata Ssetion.

Shri Kamai deni-d thcse imputations of
misconduct, In raspect of the 1lst, he has
claimsd that it was infructuous because 1 ave
had been sanctionad and salary naid. In
respact of ths other, hn has statel that the
reports of the S.4. and 4.0, were written in
his abssnce and,therefore, he would like to sse
authenticated copiss. I have g;on-.é through the
evidence cited. OQObviously Shri Kamal has not
eX lain~d tha reasons for his unau thori ed
absance from april 9-26, 1979. W las only
glosssd over bysaying that lo2ve has begn
sanction~d and sclary naid. I,'therafora,

conclude that the imputations of misconduct
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rezardinz unauthorised abssnce is oroved., In
regard to ths scond imputation, th~ record and
the diarias have bren seen and thrre is no
doubt that Shri Kamel hasavoided doing work, This
imputation is also,thérefore, proved.,
Shri f.Kamal is,therefore, cen sured
i
for absenting himself without propsr
authority and mglrcting his work., A copy of this
order br srved on Shri Kamal and anothsr ept
on his charact-r roll Usssicr,
(Ravindra Gupta )
Jirge tor
22412.1979

Yo, A (iy/ow.TR/A of dote.

Copy to:-
1. Shri d, Kamal, 4.9,

2o AD(H.) for kesping it on the Character roll
Dessier of shria .Kam&. a.u,

&, xng
2&/0.}.2 1979

( H.0.K.Lavania )
Deputy Pirector (AUIN).

H.C oK. Lavania



In ths Jon'bls dizh Jourt of Judicature &t allahabad,

(Lucknow Sench) ,Lucknow

Jrit Petition Wo, of 1980
R.Kamal ' -~Petitioner
VArsus

\ | Union of India and anotipr -~0pp-parties

annaxure NO. 7
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10 AB/DC0=UL/T78/4= 5
Government of India
dinistry of Lome hffalrs
Office of the Dircctor of (enpus Operations, U.ke,
( ADLLJISIALIVE SECLIOS )
6, Yark Road,

Lucknbw Dated: 'Jawww\\ Q8o

-

ORDER , \){V

In porsuance of the provisoﬁto sub-rule (I) of
thé rule 5 of the Central Civil Serv%ces ( tem.orary Sorviece)

_.ules, 1965, I hereby terminate forthwith the services

of Shri s d&ey lal Kamal a temporary Assistant Compiler

and direct that he shall be entltled to claim pay plus
allowances for the period of notice ét the same rates at whic
he was drawving thom immediately before the termination of

Q—w‘*j B _4”/
( RAVISDRA GUETA )
~—"7  DIRBCTOR

HoJAE/DCO=Us/T9/ (L) N-& of dete
Copy forwarded for informafion and necessary action

his service,

tos-
\//ff’ghr ;adhey Ial Kamal, Assistant Compiler through
i Ram Sahai, xabulation Officer.

2. Tabulation Officer (CRR) with the remark, that
vroper,acknovledge of this termination notice
by the above named official may please be

obtained and mmExkmxhkh sent o the undersigned.

3. Accountant of this offikeo

e oo
H 0. K. IAVANIA )

DE¥UIY DIRECIOR
ACIu'O iLEDGIIEL I,

I horeby acknowledsc the ﬂecelpt 0f +his GaY eceeescec

erdery’ B
of the nﬁﬁése of termination fronm servLce of walich the above

ia<§ copy. | ,
Oounter signeu: Signature 0f the offieial
De#ignation
Place
Da?fe

PABULARMION OF_ICSR(CRR)

i
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‘ Inkhe ™nt bla High Court of Judicature at Allahibad,

(Lucknow Banch) ,Iucknow

rit Petition Moo of 1920 -
R.Kazal . -=Petiti oner
V. rsus
Uadon of India ard others - --Opp-parties

Annexure no, 8 _

, Beforr the Registrar Gopera, India 2/4, Vansinzh
< Road, Mot Delhi- 110011
Appeal/ 2cvi- v/ petition under saction 5(2)(a)
! of Uentral vivil Services Bmporary Servicers
Rules, 1965 by 2. Kamal, a tempo-ary Asstt.
Compiler, of fice of %t Director of Jensus
Qperations, UePe ( AMninistrative section, Gvt.
of India Uinistry of Toms Affairs &, Park Road,
rucknow, , r/o 11/8, Sant Kabir arg, Dr. Amosdkar
-~ vlarg, Kanpur, 208012,

Sir,
(2 Being agarieved b&t he ordar r-ferencs No.
s | AZ/DO0 UP/7(i) A5 dated January 1, 1980
termlm ting forthui th the ssrvices of tie appallant/
gtl tionar .{adhay ial Kamal, a tsmporary #4ssistant

Compiler in Administrative Smction, (Offica of the

Director of vensus Operations ijinistry of hme
Affairs, Sovernmnt of India, 6, Park Hoad, I ucknow
ths above-namad petltmmr bzgs to prefer this
appsal/review pstltlon on the f ollowing facts and
gro Llhds;-

Brigf facts

(a) Tat the petitioner/appallant was eonointed as
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8s Assistant Conoil-r in th- office of the
Daputy Directar, Jsnsus oprrations, Kanpur and

joined his services vwith effect from 15.5.1972.

(b) Tat the appointuent vas ageinst regular post.

(¢) Thet thepctitiomsr/appallant is zducated up to
Befie He rendrrad his s~rvices with effect from
15..5.19'72. up to the date oftermination of serviea
forthwith ic. January 1, 1980 i.. for about

7 4 y ars.

(d) That as pir sscticn 3 of tha Cuntral Civil Servi-
ces Baporary serviees rul:ss, the aprellant/petition
bacang ths wuasi-permancnt in view of ths dueming

clause vhich reads as urder:-

" A Governqont szrvant shall b«dermcd o bg in
quasi- pernanint service--

(1) If he hasb en in continuous temporary service

for more then tireg yrars that dwing the

efore said tenurc of rendsring the servicss,

ths appsllant/p~titionsr was nsvgr cansured

or given any adversg entry having regard to

thg duality of his work conduct and character

as to his suitability foI_‘ enployn-nt.

(e) That the appollant/petitiorr is legally adviced
that appointments mads and accepfed subject to
pleasurc ofappointing authority, does not: confer
gonmon law povirs upon appointing authofrity to
terminate servicas arbitrarily ( 197 Aﬁ.‘L.L{. page 12

Supreme Uomrt (sumsary).



(f) Tat theappellant/pstitionsr is further advisd
that mord or can be rcad as and and word and

can be read as or, where it is necessary to do so

-~ to give effect o the intention of the Lezidature.

() That in view of the aforesaid cass law, fths
appellant/petitionsr hes to submit that sub-clauss
(ii) of mction 3 in respsct of making a declaration
bo that effact by the appointing authority is not
“hplly and solely dependant upon the nleasure of
appointing autnority, but is subject to common law
poviers. The appellant/ petitioner has to submit
that if no declaration to that effsct has been

mada by the appointing authority on account of
gxercisg of powsr in arbitrary anddiscriminatory
nanner, .ths appéilant/ petitioner cannot be pernittdc
Bor the inaction and omission of the appointing

. &
authority. "o

(h) That on 19.5.1979 tis appellant/patitionsr vas
given a mamorandum under rule 18 of the Central
Civil Services, C.C.A. Rulas, 1965insinuating the
appel laht/pgtitibonar that he has absented

himself from duty abruptly on April .9 and ramained
absent till 23th of April, 1979 vithout any
authority and further vithout intimation and
authority has displaysd misconduct unbzcoming

of a Govsrnment servant and non—mainb:mancalof
devotion to duty and =k a (iii) has neither
obfaincd allotment of work from his superior

nor fillad his daily diary.
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(i) Tat on 17.7.1979 the appeliant/petitionzr
roplicd urging therein that imputations mo. 1 and 2
have now bzsn nullif iod and ocame non-cXistent
because the dsnartzent has sanctionsd his leave
till 7.7.197%9and have made all thopayments of his
salary up to dats. Thus tha said insinuation

and imputations stand waived and abandonzd.

(jy That in regard to imputation no.3, it is vazus
bascause the fact that report of Sri achchu Ali,

8.4 and Sri #jit Sirgh, Agsistant Dirsetor of

Opnsus Onerations datad 24.7.1979 is in abgyance. ‘
Further the authantic copy of ths said two renorts
have mot been subnitied to the appel lant/patitioner

ard thereforg it is not possible for bim to exnlaink

the adequate reply and reasons.

(k) That vide ordar dated 9.10.1979 Sri V.K.Bhatgava
was appoied as snduiry duthority. Thereaf ‘uer;
gri S.K.V.Srivastava, 4sstt, vas appointed as Pre sof-

ing Off iCQI‘.

(1) That on 1.1.1.80 the appellant/ petikioner recsives
an order the perusal ofwhich, clearly evinced that
"1 have gone through tis evidones cited. Obviously,

Sei Kamal has not explaimd ths reasons for his

‘unauthori ssd absnce from April 9 to 28th of April,1979,

He has only glo ssed over by saying that leave has been
sanctior?d and salary paid. I,thersforae, conclude
that imputations of misconduct regarding unautiorised
abssnce is ‘grovs:*d. In regard to second impubation,
the record and diaries havg been seen and there is mo

doubt thatiri Kamal hassggided doinz work, This



¥ UPUTATICVis,therafors, proved., Sri R - Kamal
is therefore censured for absanting hinssif

without proper authority and ignoring his duty. A

"copy of this ordsr be sarved on Sro Kamal and another

lgix kept on his character roll regisitor.

(my That the photostat copy prepared by mschanieal
process, bing truec and correct reproduction of

the original, is beinz adduced for your honours
kind perusalas annexurg 'A' to this mmw appsal-

ptition.

(n) That tho appellant/petitioner has to subaib that

this order further clearly gocs to show that no

enduiry was c onducted against the appellant/petitiowr

a nd ha vas prev-nted from affording natural
opportunitya xax of hearing and was also prevented
from making adequats reprosantati on, the testimony
of tha witness canmpt ba recordsd as #rus unlass he
is subjected to cross-examination. TIn ths
prasent cass, the formal inguiry was dispensed

wiyh, which ig gvidant from the order (annsxure A)

itself, which rsads as under:-

" A formal eniuiry ander rule 18(b) is not
re»‘iiuil"ed in ’ﬂvery casg. 1 have gont through the -
imputation of misconduct or misbahaviour in
the matter under consideration and am of the
view that this can.be adesuately be dealt vith
arder rule 16(a). Yor this purpose it is also not
requircd to appoint an ertuiry of ficsr, The orders

made in this rezard arg,therefore, cancellad.
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(o) That ths appellant/ petibioner has to subait that

“with thes sald ordsr anpther order assailed undsr

appeal / revision subject to revisw vAs also recalved
by the appellant/ petitionsr when ths appellant
was astonished to know that his services have bean

terninated forthwith without any just causs.

(p) Tat the patitioner/appellant has to submit that
efor=said ordsr as a motive for fhe order of ter-
mination of service and it amounted fo penalty.
Further , the services of followinz rmplcje::zs junior

to the appellant/patitioner was reteimd:-

1. 204 Sri Zhuah dam

2. 205 Sri Indra Jit

3. V6-oi Hra 1al

4. 207 gri am Lal

5. A8 Sri leva Lal

6. 209 Sri dam Parey davat

7. 210 Sri Vijay Bzhadur

8., 211 Gri Jazdish Prasad Ravat

9. 212 Sri varmsshwer Din

p: | 10. 213 gri aam Bahadur Singh

11, 214 Sri -am Kumar

(Sae Annzxure fu',

(a) That the appellant/ petitiocnrr holds his post

atserial no. 203 in the gradation list.

(r) That as the trraination order dated 1.1.1980 is
not in accordance vi th thes provisions of law and
isbss:d on ulterior motive and stigma, ncnce this

appeal/ petition on ths follouing grounds:-
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1. That the order under apprel is béci in view of &

decisionof the Suprrms Court of India, reported in
1979 AJL.R. pag 12 (Sumnary) which is alsc ths law
of ths land under Article 141 of the Uonstitution of
India , because in tho said case it was held ," T

‘service of the respondsnt, Bslliappa has bren terminak ed

\ without assigning any roason. Alb it in accordenc —hth
ﬁ\ ° the condition of th srrvicr, while three cmnloyons:

sumnarily situatsd to Brlliappa in the sAne
tempdrary cadrn, have been retain-d, Mvevwr there
A is material on record to show impusnod ordcr tvas
pr sceded by s show cause notice of the oropossd
diseipliraryaction azainst Belliappa, it eotﬁd,themfofe,

bg prasumd for this shov causg noticr the scrvice of

’ Belliappa vas good. .4t any rate , there is nothing on
e record to show that seirvice of Belliappna vas in
o any vay inferior to hi's thres juniors, who have b en
) ( retained in servicas It was held order of & rmination

of gservice is arbitfrary, amounts to discriminatdan
appointnentmade and accrptod subject to pleasure of
appointing au*hority, doas not coni'er comnon law povr rs
awpon ampointing authority to t rainats service arbi traril:

tarmination of service rightly quash~d.

2. That the facts and circumstances of the casp

of the appallant/petition r are sinilor and idontical

to the afsoresaid cas: law., In the prassnt case also,

a sihoy causc nosice of imputation vas given arnd o tivated
bythe aforssaid cause and acting, not in & und condi Hon
ard good mind, the appointing autrority tirainatad the
servicog of thn éppfllant/p; titioner arbitrzrily ard in

{



e

. y%

dirsct @3x contfast to the said law, bacause the
servicts of the patitiohcr/ap??llant having snrial ho. ¢
203 atgzadation list wes, terminated whilse the
servicas of 11 juniors to the apoellant/ petitioncr were

ratainsd without an just and coz~ni causs.

3. Tat bhis order unﬁsr—?stiticnxz/aﬁpaal al s

suf fars from illegality read with in view of sections
3and 5 of the Cenbtral Civil Services Teaporary
Service Rules,. Under secktion 3, the apnellant is
raguired to ba dsraed as ylasi-psrmanent, because

he completad his servicae for more than 74 ysars and
ander ssction 5(1) (a) of the said rules, the
services of a bnanorary Government servant being -
in juasi-permanent serv?ca can never be terminated

by the order under revision.

4., That the petitioner/appellant is further advised
that when the prineinal provision is clear a provigo
cannot expand or limit it. A provision must be
linited to the subject-matter of the enacting clause

{ A.T.2, 1975 Supreiag Court, page 1758).

5. That further in 1975 Patna, Law Jourral, pace 109
it has bren held tiat the object of the proviso is
to carve out from the main section., A clausg or
cabagory to which the main saction does not apply
and as such proviso camnot possibly deal with an

entirely different tonic or subjsct.

6. That in view of the aforesaid case law, the
oroviso under rule 5 of the Central Civil Servicas
Temporary Service Rules, 1985 is contrary to the

main rule becauss under rule 5(1)(a), the termir~*ion
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of service of temporary Governacnt' sarvant connot
be made prior to expiry of onm month wiils the
nroviso. speaks that it can bs made forthwith and
thus thig act contrary to rule 5(1)(b) as the law say:
that proviso cannot overrids or over rulg or
prevail over tha zmain rulg., Therefore, the servica
. of thn prtitioner/appellant cannot be terminated
prior to sxpiry of a month from the dabe of service
h& of tha ordsr dated 1.1.1980., As the sarvicas have beal
; terminntgd forthvith by exgroising power, which
N is non-gxistent in tar eys of law and, therefore,

said ordsr is nullity and not op-rative.

7. Thct theorder under appeal/ petition is bad in

theeye of law and facts, 1s agoinst the principlrs

A of. opportunity of nraring asa ~ithout a say in the
mattor and violaies th» provisions of article 18(1),
L Article 14, article 15(1) and 18(1) of tha
' f Constitution of India and,tocrefores, toe said ord-r
&/ is nullity, void ard illegol ard is not sustainaola.

PXalER

It is,therefores, huably prayed that the

iion'ble Authority may kindly be plaased to call for

the record of th~ case in resard to termination of -
saryvica forthwith of Sri dadiey Lal Xazal, a
tenporary Assistant vompiler in administrative
saction of th~ office of Director of Census

operations, U.P. Administrative Section, Governu~nt



-10-

of India, Uinistry of Hom¢ Affairs, &, Park doad,
Tucknow, terninated vide order dated 1.1.1980 and
may further be pleased to set aside and recall tha
saidlorder thereby reinstating tha service of ths
petitionrr/apprllant to his regulsr service with
all rmolun-nts ard brnefits permissible under the

law in the rnds of justice.

‘ AUDEL*ZLt/{ﬂtlblOnPr
.x Radhey
Through '
Sri Cahoay Tal Kureal
. aAdvocatb e
\ Court Compund
Kunpur

Dated  4.4.1980
Kanpur
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Befora tha Registrer, Genera, India 2/4, lansirgh Road,
e Delhi- 220011

Poetition undsr section 5 of the Limisation Act
read with rule 5(2) (Proviso) of the Central Civil
Services Temporary wervice Rules, 1965 for condonation

of delay of 2nd and 3rd of Asril, 1S80.

Sir,
he applicant/appsllant/petitionsr Sri Radhey

Lal Xamal begs to submit as undsri-

1, That the petitionrr/eppellant/applicant was appoin-
ted as dsstt. Compiler agzinst resular post in tha
Census Uperations Dentt. and has rendarad his sarvices
from 15,5,1972 to January 1, 1980,wh-reupon the
servicas of thae pabitioner/a>plicant/sppellant were
terninated illezally undar stizms and ulterior mohive
for which he has preferred petition/appeal bafore the

Eon'ble Authority which is nendinz.

2. That the petitioner was to submit his appgal/
petition within tnres months under rule 5(2) of

tha Central Civil Servicas Temporary Service Rules.
As the said rulss were not available in the u....
law books tacrefore the ap@allant/patitioner'

has to rush from ona shop to another for about s
month and then hn was able to avail a book from

Advani and vo.
1

3. That due to making hectic efforts, tha anveliant/
petltloner bacans thg victim of Jaundlna(bo tibis)

1

add remain~d confimad to bad for about a monkta and



could only recover on 4.4.1980. He visited th~ offica
of his counsel, Sri Chho*~y Lal ¥ursel, Advocabte and
then his counsal was able to draf* the annaal/

petition.

4, That the appellant/ pstitioner is advised that
1,1,198 when the order of termination of services
was made, cannot be counted in viaw of the limitation
and in the same manner, 4th April, 1980 cannct bs
countad as on ths sane date, the appeal/petition
drafted and poétpd as per law, the .iemo of appsal,

in the ends of justice, thersfore, the appellant has

~only comnitted the delay of 2 days. Thg said dalay.

of tvwo days is on account of th~ aforssaid aila=nt
due to jaundics and (hepititis) and,tharafore, the
sams 1s reguiread to be condoned w:thian th- azmbit of
rule 5(2) of tha Central Civil Servicss Temporary
Sarvice dules, because the Zon'ble Authority
pmpowered to condone the delay for snecial circumss
tancess The gaid delay is required to ba condonsd
within the ambit of ssction 5 of the Indian

Limitation #ct also.

b. That the appellant/petitioner is adducinz the
medical certificote, waich bears the btrue and correct
signaturas of the appellant/petitioner, duly

attested by tha doctor and also the siznsiures and
seal of the said doctor. This is the true and corrgct
cartificote and proves that the appellant/patitioner
becama tha victim of Jaundice (Hapititis) and remain~d
confined to bed from 3.3,1980 to 3.4.1980,t1e efors,
the delay of tvwo days i.e of 2nd and 3zd gxaik\of

Apri], 1980 may kindly be condoned in the facts and
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circunstances of tha casg bacause in excoptional
circumstancrs the anpallant/potiticnsr could not

subait the appeal/p-tition within time,
Jrayar

It is,th~refore, huanbly pfayed that the zZon'ble
Court may kindly ba nlnased to condone the drlay of
2nd and 3rd April, 1980 in not. peeferrinz the appsal/
N petition within time for the reasons that appellant
remainoad confined to bed due to jaundice and
- hepititis, and could not prefer the sppeal, because it
was bayond his approach and con:rol.
Appellant/petitioner
R. Kamal
Throuzh
, -, The counsel
Sri Cthotay Lal Kareal,
. Advocatg
)\ Dated 4.4.1980

Kanpur
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f In ths Hon'ble High Court of Judicature at &llahabad,
(Lucknow Bench) ,Lucknow

E

-, - firit Poti tion Yo. of 1980

/ R.Kamal ~~Potitionor
versus
b‘ { Union of India and another --Opp=partics

Annexuare nooq
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. s T Fo - ‘ 3' Registered #2
# Tele% : “REGGENLIND” No. 4 9 /29 /79;_'Ad§.1
x Td 31
GOVERNMENT OF INDIA
¢ _ Tg HaTE - @ f?//
_ MINISTRY OF HOME AFFAIRS/GRIH MANTRALAYA ‘X W
WIS & YFEATF FT HEAT - W
OFFICE OF THE REGISTRAR GENERAL, INDI -
ey, fr
. " New Delhi, the ;2 g AP'E 1930
| ) MEMORANDUM ‘
A With reference to his appeal/review petition dated

the Uth April, 1980, against the order No. AE/DCO-UP/79/A=5,
dated the 1st Jamuary, 1980, issued from the office of the

P Director of Census Operations, Uttar Pradesh, Iucknow, termi=
_, : - nating his services, Shri R, kamal, formerly an Assistant
Js‘é Compiler in the office of the Director of Census Operations,

Uttar Pradeshy, Iucknow, is hereby informed that termination of
his services, under Ruie 5, has been brought about by the
exercise of contractual rights and does not per se amount to
dismissal or removal,

The undersigned, after considering all facts of the
: case, has come to the conclusion that the appeal/review of
N the Said Shri Kamal, filed under Rule 5 (2)(a)* of the Central
Civil Service (Temporary Service Rules), 1965, is not maintaing _
able. The appeal/review isy therefore, rejected.

o b

7q o .o . (P. 'PADMANABHA)
e REGISTRAR GENERAL, INDIA

Shri R, Kamal, .
11/8, Sant Kabir Nagar,
Dr, -Ambedkar Marg,
Kanpur= 208012,
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In the Hon'ble Central aAdministrative Tribunaw.

Circuit Bench, Luc'now. e

Supvnentary Counter hffidavit

Inre

“Fo 2 YNo. 697?&7» (F?ﬁwgl,&f 96.

R‘ Kamal ' e Petiti@nerg

v Ss

o

Un"On of In"ia .ehers say Op’?. Parties,

7
‘—fii;/VLﬁﬂ Shi/L\QA’ aged sbout "

%

S~
j;'vears, gon of Sri isebpﬁlﬂ/v‘ :Sbw«éyﬁ -
working as }1<Q1Jd Aﬂn¥>{hd/vuk“ in the office

of the Director of 8ensus Opepation, U.P..
md¥Esxsy the deponent do herebv solemnly

af "irm -and..stete on oath as under :-

1e Thet the deponent is working es Akcad Aen éa~L

. in the officr o the Director of Census Operation, U, P.,
i}* and as such he is fully conversant with the facts
Ao
deposed to ereinafter, ‘



(e

—2_

24 That in reply to the #ontent s of paragraphs

5 and 8 of the writ petition, the deponent heas stzted
in pera 5 and 8 of the counter affidavit filed on
behalf of the opp. parties that the services of the

petitionervere terminated as he was not considered
/in
suitable for the post end his retehtion *%/ service
Was not considered in the interest of the department.
Therrfore it is necessary in the interest of justice

to eoporise this Hon'ble Tribunal zbout the service

recor” of the petitioner on the bosis of which the

petitioner wae not considrred suitsble for the vost

through this suoplementary counter affidavit,

3. That in the vear 1974=75, the petitioner
was ewarded adverse remar;”égainst the column

* Amanabilty of Afkscipline * the followino adverse
remark was & werded which was communiczted to

Aim -

" Took active part in agitations against
retrenchment in ste£f"

The petitioner preferred a representeotion dated 26.2.76

against the said adverse remark but the same was
—

rebzected after due consideration by the nNirector,

Cengus Operation vide letter Jdated 9.3.1976, Therezfter

the petitioner preferred a representztion to the

Reqglstrar Generzl who =lso vide his letter dated
25.9.1976, rejected his representastion., Bhe true
conies of the said letters dated 9,3,1976 and 25.9.76

are being annexed herewith =g Aopexure S8CM»1 onAd_SCa=2

/!

to this supplementarvy counter affidmv:it,



l’JL
-— 3 -
a4, That in the year 1978, the adverse remesrks were
agein made in hisg annuszl confidentizl reports which
are @s follows 3~
“Very intiligent but never gominws® found keen to
learn the worl.
“Refused to teke wofk“
% Always quarrsls with his superioed
- "Not punctual left office with-out anv
f any apnli -ation of leave'.
Bt ,
' said _
The/=dverse rencks wER were comnt'inicated to the
petitioner by the Director of Census Operation, U.P.,
vide letter dated 6.4/.19'7,9_. A true copy of the szié
communicated letter @sted 6,4,1975 is being annexed
herewith as Bnnpxure SC2-3 to this supplementary
counter affidavit.z£Exdx
-
' 5 That in the 2pril, 1975 to December, 1975 the
adverse

&m/ remarks Wwas made in hds amusl confidential
report and the s ame wes eomunicated to the petitioner.
A true copvof the said adverse remerksis being ennexed
herewith &s Annexure SC2~4 to this sffidcvit.

. i~
It 3.s however, submitted that two ﬁé%e alverse remearks

viz MMM cuarreal with the superiors officer

26 | ;
\o; e In the office” excent on certain dstes were exovunged

vide letter dated 28,6+ 1977,
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P(é
24

[
6 e That the punishment of senger-for absenting

himself without permissic n of the proper suthority

-

- - vide letter
and esgesiny his work, was ewarded . In fact/B¥xshe

dt.
Director of Census Operstion &f 25,12,1879 but the

was disgpatched through kekkzrlater on 1. 1.1S80.

Te That the petitioner was a Tzilv Psssenger

from Kanvur for which he was not given anv permi-sion
and he was publisher of monthly magszine by name of

"Nimgnayek Bheen® wixx end was also publisher"Baba Sshab

Bhim Rao Mmbedakar" in the name of' Nirnsy'. True

L

pbotostat conies of the relevant pagee of the seid

Magazines are being ennexed hetewith as Jrpesure SC2-5

P et Bom v T by o 1

and Annexire SCx6 to this suvplementiry esounter

S o T . W Gy W Sact Yo vt S

So many complaints were rece‘ved against the peti

tioner
which were encguired into and the petitioner also
cross examineds the witnessess.
8. That on consideration of all the material

U

fhe Director, Census Operation ocbeerved that the saisl

employee in the office 1s @ liability . His services
were terminated under Rule~5 of Central Govt. Service

Rukes € Temporary Service= Rules), 1965,

9 That the service record of the petitioner would

also show that #hex use to midhchewwe with the

persons vhivh is evident from Xhm one revort snd reoly



» _ ke

of the explengtion of thc‘e/petiti,oner. True copies
R Fj L RocersTn ke @WS’CA‘??/B/
of which are negaiced by[way ofivexample} for this

putpose the answering ocovn. parties are ready to ghow

the service record of the petitioner before thégionthle

Tribunal,
.u 1 $ . . ’
cknow I?/at ed W

August 281‘15 1820 Deponent.

"N I, the sbovenesmed deponent do herebyverify
A s o
that the contents of paras | o~ 2
, — —
are true to my own “nowledge, those of parrs & A /A

are based on records which I believed td be true and
—
those of pares 4 2S5 A 9

are based legal 2dvice, No part of it is felse end

nothing materizl has been concegled. So help me God .

«,‘/' Lucknow * Dated
-

e
August 2p/t, 1990 Deponent.

I identify the deponent who has

signed befo%wv

Advoc-te,

Solemnly affirmed before me o MP"

2t9-3%" a.,m, /esm. by Sri Q\w}

the deponent who is identified by sri - ™ Glocio—
Advocate, High Court, Lucknow Sench, Zucknow.

I have satisfied myself by examining the deponent
that he understood the contents of the affid-vit
which hes veen reed out and explained by me,

ey
ok _——
aa) A5 s108
™ yOMIT e
. v T na
bb' nE yurth k\“y '
y e .
1< 77~
PR "
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HH : Ho Azm eg;re -chﬁ
HGGINLIND™T _ NO._19 s~ "
3955/ 7m0,
GOVERNMENT OF INDIA

Tg AATIT
MINISTRY OF HOME AFFAIRS/GRIH MANTRALAYA - -

ARG & AENS(1AE F1 1A .
OFPKIiOF?}HBREGETRAR.GENERAL,lNDhX

A% foeehl, R

New Delli, the S eptember - 5 1978,

B O _R_A_N_D_UM ‘ Sk

X

o his representation dated 5th June,1976
enarks contained in his A.C.R. for the

3 ,Sﬂvu R.Xamal,. Asslistant Compiler is informed

; been cons Jdcreé by the RPngtTaT Gensral. The

::i'

rvation "took aétive part in agitation X
cetrenchment in staff" only indicgted the Tactual

;, ide himself has admitted that he had taken part
~ibEtiok.

> The “cm“”ks fnot yet" against the column fitness Tfor
o to the next higher grade is based on the provisions
i;cralcmulu Rules,. - An Assistant Compiler becomes

2 Yor pronotion only after he has put in 3 years

: cervice, Shrl Xamal had not put in 3 years service

Loocal Creh,1975,  This commnent is only factual.

The remark"an avexago worker" is not an adverse

o viogr of the considerations explained above the Registar
. has rejected his representation.

(BADRI NIATH)
DY ,REGISTRAR GENERAL, INDIA.

of Census Operationg,
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Annexyre SCA=3 .
. GOYERNMENT OF IND!A
BIRISTRY OF HOME .AFFAIRS
OFFICE OF THE REGISTRAR GENERAL, ~INDIA
FOR_OF_CONFIDENTIAL BEPORT ON°
choxt for -the year ?ZEi&&Q&E£.75 to Dece 1975) .
‘ Part I ©o ~
Pergonal Daia -
(To be filled by the \imlnlutr\&x\‘ Saction
coucerned of thc %1nlstry/5epartmen2/0fr1ce)
N ' A
i Name of official ' Shri R.Kamal, Asstt. Compiler
L. Tifice/Division where employ: J Office of the Dy. Director of Vensus Opera tions,
) . [ I/C Coding .and JFunching Cell,. Kmpw
Tabte ox Livin o
g ' ' June 5, 1942
mane of continuous . appointment to May 15, 1972
the present grade, ¥iz., ) :
. dhetber 3.0.07 30T, . Scheduled caste
) . . . ; . B [\o
Uhether permanent, quasi-permanent, . Temporary
temparary : ‘ o
. W . -
\J/ Suetion{s) in which served during the Coding and Punching Cell, Kanvur .-
© ¢ yenr under report.and period-of : )
sefvice in cach
“szod o; wbsence i;on duty on leave,
eralntag cbe. during. tbe.year.
, Part .II

A brief. scaﬁeﬁehn of the work handled
by tbm official.durcing . the year/period
un*er report.
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BEFORE THE HON'BLE RDBLIISTRATIVE TRISUNAL: LUCKNOW

T.4, No. 694/87 (T)

. R. Kamal PO .' ¢ ¢ ¢ o o ¢ o @ o ApPlicant

versus

Union of India and others .+ « « «0Oppe. Parties

A,
SUPPLEMENTARY REJCINDER AFFIDAVIT
I, R, Kamal, aged about 48 years, son of Sri
Chheda Lal, resident of 11/8 Sant Kebir Nagcr,
Dr, Ambedkar Marg, Kanpur, do hereby solemnly affirm
and state on oath 28 under -
?vﬂj 1, That the deponent is the applicant in the
Jl7ﬁﬁ1/f above noted case and as such he is fully conversant
. with the facts of the case,
A

2. That the contents of para 1 of the Supplementsar

Counter needs no reply.

3. That in reply to the contents of pars 2,
it is submitted that the deponentv wés never told
that he is unsuitable for the post and his retention

in service was not considered in the interaest of the

department,
‘&, That the contents of para 3 neéds no
reply,.

5., . That in reply to the contents of pars 4 of

mpplementary Counter, it is submitted that

representation asgainst the adverse remark was moved

..2..



. Y.

by the deponent and the sasme is still pending,

6o That in reply to the contenis of para 5, it
is submitted that the remark for the period in
guestion w&s expunged on 28~6-77. Annexure C-3

may Xindly be perused,

7 That in reply to the contents of para 6

of the supplementery counter affidsvit it is

—
submitted that the censure entry was passed on
«
1=1-1980.
8. That the contents of para 7 of the supple-

mentary counver affidsvit are denied. The deponent
was not a daily passenger from Kanpur, In fact he
applied for permission to stay &t Kanpur but iﬁVWQQ
not granted to him. Therefore, he used to stay at
Lucknow. The deponent was got a Publisher of
Monthly Magazine Nirnasik Bheen ;nd Bsba Szheb Bhea;//
Rao Ambedksr in the name of Nirney., The photostat
copies Ahnexure C=5 znd C-é do not indicete that

the publisher of xﬁgzéoth these Magnzines was the
deponent. The opposite parties never made &any
enquiry in this connection end the deponent wes not
given any opportunity to show that he was not the
publisher, In relation to the complsints iv is
submitted that there was no complaint zgainst the

deponent and the opposite parties never informed

or supplied copies of the complaints or any enquiry
on the basis of complsints were conducted, It is

absolutely wrong To say that the deponent cross
1

A ¥ omined witnesses., It is respec tfully submitted

that the allegations meéde in pares under reply are



L'

baseless, fzbricated and 1t was done with purpose

only with & view to legalise their illegal action.

O, That in repiy to the contents of pars

8 of the supplementsry counter affidavit, it is

submitted that the Director before Passing the

termination order considered all those materials
HJ\ which w&S not brought w the notice of the deponent
or any opportunity to prove his innocence was
given, It is further submitted that the Director!'s
remark thet the deponent is a lisbility in the
office casts a stigma, a2nd this observétion was
made without & giving him any opportunity, It is
respec tfully further submitied that the authority
who pzssed the impugned order took into consideration

all those materlals and paessed the impugned order.

It is also relevant to poinv out thst all those
charges mentioned in pars 7 snd8 of the supplementary
counter were not before the asppoiniing suthority

&t the time of framing of charges against the deponent

or it was before him at the time of filing the
original counter affidevit., It was manipulated with

purpgse and the impugned o.der is bzSed on those

choarges for which the deponent hss not given any

opportunity end it has been p&assed by way of punishment
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10, That the contents of para 9 are denied. The deponent

-4-

never misbeheved to his superior suthorities. Misbehaviour
comes under the definition of misconduct for which a
detailed enquiry should have been conducted but in this
case no such enguiry has been conducted and the impugned

order is an out-come of seriocus charges for hich no

ehquiry was conducted as such attracts the provisiguy of

drtice 311 of the Constitution.

Dated: Luckrow Deponent

[9- [ 271990
VERIFICATIOHN

I, the above named depcnent do herevy verify

that the contentis of paras 1 to 10 of this affideiit

are true to my k¥nowledge. No part of it is false

v :
and nothing materialXzksX hass been concealed.

So help me Go,

.

L

Dated; Lucknow
_ Deponent

} 2 ~]1-1990

I identify the deyor\emt who has
Signed before me, ,Hpc Y Waes b

Py el

Solemnly affirmed before me on | 2 ) ?-——’“610 off @) ~cv

am/pm byLuH%@g'éﬁ:ofnent sho is -
identified by Sri o\n«m})w P 7%3/
Advoczte, High Cou t, Lucknow,

I have satisfied in examining the
deponent who u derstznds its contents

which have been readout and explained by me

Hiph Court, Alishabad
! Locknow Beuch;

Not [2-]18b2—
Drate lﬁf/},(fa
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4. That the canfents of pers 4 of the ceounter
affidavit 8re decled the conierits of prra 5 ~f the writ
petition are reiterated. It is further submitted ﬂ;@
& perusal of the seniority 1list copy of which 5 BB &
itself show that the petiticher was regulér emnloyes
fermirz::ti&ﬂ trder passed under rule 5 of the C.C.S,
‘( Termporary Service) Hules 1965 1s wvwosid=gb-am initic
It is necessary to point ocut here that agairst the
petitioner the deparimentsl discipiinary proceedings
were pending and chrrgesheet was s erved and af ter
receiving the explghnation the petitioner was ceisured
and on same dgy the services ©f the petitioner .es
terminatéd, it can well be szid that the order is
founded on t'e chargesheet and is therofore puni tve.
It is ¢l pertinent t: point out here that Hon' blie

supreme Crurt held in so mehy ces-s thst ecven a

!

temporary empioyes &lse entitled o pr-tectwon . f

opi Singh's case the rder o

4

Briicle 311(2). In Her

]
Pis
te

[ 97]

terninu tion wes pas ed af ter the adverse e fria
were made ageiost the petitioner who wus ot comfirmed
and wes Stll & temporiry employee. althougls crder

was one of terminution simplicitor with ut stigng

Eut has t¢ quashed @s 1t was grounded upon fszwres of
s tigna @galnst the petl tloner and &S pesSued without

giving him opwritunity o defend.

5. That the contents of parut & of the counter

affidsvit are den.eds 1t is further submitted that

&5 sieted in proceeding para the temination crder

o
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3.
is punishment which vielates the provisiois
of 4rticle 311(2) of the Consiitut.on of India,
The rest »f the contents of parr 6 of the writ

petition are reitera ter.

G. That the contente of para 6 of the

counter affidavit need no comaents,

)( 7 Tha t the contents of parda 7 and 3 of
the counter affidgvit are de.ied. 1ihe contents of

para & a&nd 9 of the writ petition are reiteveted.

8¢ That the contents of pura 9 of the
counter a8ifidavit need no comments as it is admi {ted
by opp.pariies that the petitioner was on sanc tioned

leave.

9. Tha t in reply tp the contents of para 10
of the counter affidavit it is submitied that the
order of termination psssed by cpo.parties Fo.3

is by way of punishment as the penul of the orders
1tself clearly shows. It is also pertinent toc
peint out here that « till tie 4.t of termination

the petitiong% was Dot unsultable as no such ¢ipes of

charg:s was mentivned in chargehseet issued o the

petitioner. The counter af fidavit filed by opp.




4.

parties is baseless, false gnd as the result the
7 writ petition succeeds and 'ﬂzay be allowed with

cos ts.

Lucknow: Da ted

/

ti tioner.
Yerific ntion
I, the abovenamed depetltioner hereby

verify that the cocntents of paras 1 ® 9 .f the rejoidder
affid.vit are true ® my knowledge.

2/
Signed and Verifled Ol’i.; . -:t *s - -i t LQCRHG W
Court.
M@ ’
Luckrows: Dated
26-9 ,1989. petitiongr.

J Liw)l /% J% /Lc Glbf'ﬁww«yzd%i) /LéLj
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Versus.

- ¢¥nion of India and othersS..eceece.....Con.P arties.
A pe
Counter A ffigdavit on behalf

- of opoosite per tguo.

O o S SO S e Sy Ay S g e Sag e SO W g W

'aqed shout

ye ars, son of

posted as H—éﬂ,@( A’yy//(_a/yv{‘ in the
of flce of the f/ -MJ( LQ Cervipr, 03?”/’_9/59“«*

) Qm the deponent do herebv mlemnly af<irm

end steote on oath 25 under :-

—
P ~—

l. That the deponent is working as Headl A
/ - -
in the office of the ﬁM-’é)‘ ‘9 Ceririr, "a)/‘&/&:"’:w

and as such he ig fully conversant with the facts

deov8sed A hereinafter,

2 Thzt the deponent has read the writ petition
filed by the petitioner ana Iaaé‘tﬁully under stood the

contents thereof,
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K That the contents of pareagranh 1 of the

writ petiti-n are admitted. The petitioner was
appointed ss Assistant Complier as evidenced
from onnexure-1 to thewrit petition. The
ao~ointment wes om burely temporary besis foo

a specific period and the seme wes extetded from

time to time.,

4, That the contents of poragrevhs 2 to 4

of the writ petiti~n are admitted.

5, That in reply to the contents of paresgravh 5

of the writ petition, it is submitted that Rule 16

of the Centrel Civil Services (Classification “ontrol
and MAnpeal §} Rules, 1965 Adefines the procedure for
imposing minor penatly, A formal encuiry is hot
recuired to every case ss will sonear from the
provisions of Sub Rule (1) () of Rule 16 of the
CeCeSs (CeCeN) Rules, 1965, Thet the petiticnerts
case considered by the competent authority and it wes
found that the charge of unasuthorised absence from
dufly as wes substantiested and regardinog the secona
charge of unauthorised zbsence from duty was
substéntiated end regarding the second che atge

it wes proved from the work adisry that the

petitioner had av~ided to verform his duties ., '

1

he charges having been proved the vetitioner wes

censured, It is further submitted thst the orders
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of termination of the petitioner®s gervice daated

1.1, 198" were possed as he was not cons’ dered
sultasble for the vost which he hold, The

retention of the petitioner to service was not

considered in the interest of the department and
his services were terminated under rule 5 of the
Centreal Civil Services ( Temporary Service) Rules,

1965, The petitioner was glven one month's pay in

lieu of notice.

6. That in reply to the contents of peragraph 6

of the writ petition, it is submitted that the
petitioner seorfaxwelt preferred an eopesl egainst the

order of terminstion of his services to the opn,

pzrty no, 2 who is the Head of the Department, through

his counsel, The anpesl was considered and rejected

by the Reglstrar Genersl, opp. party no. 2, A copv
whereof 1s annexure~6 to the writ petition, The

petitioner was informed by the sa2id order that the
termination of his services under Rule 5 of the

Temporary Service Rules does not smount to Aismissal

or removale.

Te That the contents of paragranh 7 of the

writ petition are admitted.

B. That in reply to the contents of paragraph 8

of the writ petition, it 1s submitted thot the

seniorty list of the grade of Assistant Conplier 2t
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Wes circul ated by “emo No. AR=11=1/768-DCU/1652
dated 1,10,1978, Confirmator of the officials

weés made thereafter tsking into consideratio®

their worl and suitsbility. The petiticner could not

be confirme@é:— as his work was not found to be upto
the mark. The confirmed officiesls of the grade of
Assigtant Complier Tewxxked ranked senior to the
petitioner., Persons from serial no, 204 to 213 were

confdrmed 1in the grade of A'sstt. Compilar and sl.

’( no, 214 un the grede &f classzIV, As stated in
in pars 6 anovethe petiti~ner®case is not one of
retrenchment but his services were terminzted as he -

wes not considered smttzble for the nost..

9,  That inr eply tothe contents of paragraph
9 w»figgrxand 10 of the writpetition, it is denied

that the petitioner' s work and conduct had been

unbl ami shed.
/;6»13_",“’“::-\ o 19. That in reply to the contents of paragraph 1.
175 TN
/\i{‘ s \\ of the writ petition, it is ststed thzt the petitiones

was sanctioned lesve to the extent it wes admissible.

11, That in reply to the contents of parsgranh
22 of the writ petition, it is submitted that the
terasination of petitioner's services by opv. perty
no. 3 who was competent to pass s'ch orders is
netther by way of dismissai or removel nor has the or
r drder been passed bv way of punishment; The order
%\/\A has been passe@ under Rule 5 of the CueCT.S. (Temporer

Servuce)Rules, 1965 or the petitioner wes found

unsuitsble for the post. The writ petiticn is
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without substznce and is lisble to be

dismissed with cots,

fucknow @ Dated ’ g/"‘“ '

AugustiG , 1990 Deponent,

Vegificastion

I, the sbovenamed depcment do herebyv erify

that the contents of paras @ of this counter affidesvi:

are true to my own knowledge, those of paras 2 to

10 are believed to be true on the basis of informe

tion fpom record and legal advice. Nothing material

has been concealcd. So helo me God.

Lucknow : Dated EE’ |

August (£ , 1990 Deponent,

I identifyt he deponent ¥ho

el \ Advocate.
Solemnly affirmed before me on\G— €9
aty-J* agmfp.m. by sri Stow ga St

the deponent who is identified by Sri :y\r'mﬂ p R L
Advocate, High Court, Tucknkw Bench, Tucknow,

I have satisfied myself by examining the deponent
thst he understood the contents of the sffidavit

which has been read out and explained by me.

e

L w—_—



