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Hon' Mr, D.S. Misra, a.M.
Hon' Mr, D.K. Agrawal,J.M.

[ 1

31/3/89 None is present for the applicant.,
and no ra2ply has been filed!'by.the : . ..
applicant, Shri K.N. Kumar learned
counsel for thelrespondents is present,
List the case for final hearing on
8~-5-83. The applicant may file, rejoinder

if any, in the meantime, It is a very
old case of 1980 and no further adjournment

will be given. ‘J&//,
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’ : IN THE CENTRAL ADMINISTR..TIVE TRIRUMAL
ALLAHADAD
et N0. C,“g 1987.
T.ANOS 63F
DATE OF DECISION 190

& . ~ . 3
M_t;} fe X £ v kwwor  PETITIONIS

" M NP Svrayevs  Adyocate for the
. % Petitiorer(s)
|

- VERSUS

e 3 nSa @ e RESPONDEMNT

e O m MDD Advocate for the
Respondent{s)

CORAL 3
The Hon'ble Mr. B . Bowed. -5
' The Hon'ble Mr, . s®wrg. fom
1. Whether Reporters of logal papers may be allowed (/"
. ' +0 see the Judgement ? '
s - : .
' 2. To be referred to the Reporter or not ? /

3. Whether their Lordships wish to see the fair \(f
copy of the Judgement ?

4

W | DL \W /

4.: Whether to be circulaeted t» other Benches 2 /"-'

'binesh/

A5
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keserved
Centfal Acministrative Tritunzal,Rllahabac
CVRCUVT Arner LVCenol
Registraticn T.A.No. B58 cf 1987 -
Suraj PFal .o ‘ Petitioner
\s.
Union of Incia & othefs ces Responcents.
Connectec with
Registration T.A.No. 648 of 1887
Shiv Kumar e Fetiticner
\'s.
Unicn of India anc others ce Fesponoents.
keRxRxKxAgrawR X xLhix x
ton.C.K.Agrawal, JM
hon.K.Obayya, Al

‘by hcn.D.K.Pgrawal,Jr

Civil ﬂiéc. Lrit Fetiticr fc. 114 cf 1S8BC arc C.P.uTit
_ Fetiticn No. 445 of 188C fileo by Sriv Xumar anc Surzj Fel in tke Righ
Court, luckncw Bench on transfer tc tte Tritural uncer the provisions
of 5.28 of the Administrative Tribunals fct XIII cf 1585 were re¢istered
as T.A.nos. B58 anc 648 of 15E7, as ircicetec atove.

2. Briefly, the facts ere tiret the letitioners Shiv Kumar
anc Sﬁraj Fal and cne otrker persor, ranely, Baclco were employed as
casual labour by Northern FRailway cn cifferent cetes. Their services
were terminated by Asstt. Enginéér Fae Bereli. They fileu separate
Suit numberrec as 50 of 1SE3; 51 cf 142 anc 52 cof 1963 in the Court
of PMunsif Rae Bareli for ocecleration thet the corder of terminztion
of services passec by Asstt. Engineer hae Lareli was illegal anc agsinst
the provisions of rules 145 ano 17CE of the hailwey Estatlishment Coce
and in contravention cf Art.311 of thre Ccnstitution. All the tbhree
suits were decreed by a compcsite Juconent cestec 2.8.1864. The Union
of India filec an appeal in the Court of Cistrict Jucce. That zppesl
was dismissed cn 17.8.1865., The Uricn of Ircia tten spproached Figh
Cocurt in Second Appeal but that tco was cismiessec on 5.8.1SEE, Tre
Petitioners anc the other percon, nemely, Badlco were reinstatec w.e.f.

17.1.1€7C. towever, they were paid szlary for the period lsth Jan. 1967

ET- vV |
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fo 16th Jan.1970 but not paid galary from the date of discharge
to 17th Jan.l967 on the ground that it was barred by time. The
other person, namely, Badloo filed :lrit Petition No.1979 of
1971 in the High Court, Lucknow Bench which was decided in his
favour by judgment and order dat ed 21.12.1977 wherein order
was made for payment of salaiy for the entire period, i.e.,
from the date of discharge to the date of joining -~ 17th Jan.
1970 after making adjustment of the amount already paid fo him
for the said period or part thereof by way of salary and
allowances and to allow him to other benefits that may be
available to him under the rules and law. Shiv Kumar and Suraj
Pal (the present Petitioners) filed the present writ petition
in the year 1980. &

3. The matter is very simple@ The Petitioners as weil as Bad-
loo are to be treated on equal footing. There is no reason'

why the Petitioﬁers be not paid salary for the period from

the date of disbharge to 17.15?967, i.e., why the Petitioners

be not treated at par with Badloo. The only objection taken
on behalf of the Respondents ig that thetleim is barred by time.
To our mind, the plea of limitation raised by the Respondents
does not stand to reason. Raiiway administration itself should
héve allowed the same benefit Lo the Petitioners as was granted
to Badloo by High Court in wrif petition no.1979 of 1971. From
the facts set out above, it is manifest that the ordef terminat-
ing the services of the Petitioners was declared illegal and
ultra vires by the learned Muhsif, Rae Bareli on 2.5.1964., That
decree merged into the decree Qf appellate Court. Thereafter,
the Petitioners approached the authorities for juStice but

it was denied to them. The short questiun for determination,
therefore, is whether the Uhio% of India was justified in not
paying the Petitioners their sglary from the déte of discharge
to 17.1.1967? It would appear that the authorities even after
the decision of High Court in Second Appeal dated 5.8.68 did

not put the Petitioners on duty and the matter was allowed to

. zD(r@%avz///



o3 !
drag on till 17.1.1970 when the Petition.rs were actually
put on duty. It is the statutory.right of the Petitioners
to get the arrears of salary on reinstatement and it is
statutory obligation on the part%of the railway authorities
to pay the same to the Petitioneré. The performance of
that obligstion on refusal can be enforced by writ of

!

mandamus.

4.,

Therefore, we hereby direct the Respondents to

pay the salary to the Petltloners from the date of termina-
tion of their servicds to 16.1l. l97D, after making adjustément
of the amount which has already ban paid to them for the
said period or any part thereof by way of salary and allowan-

ces and to allow them other benefits that may be available

to them under the rules and law. 'The parties are however

left bear their own costs. 1
| : 7
. — . ﬂ QL} = a—"—-«}/(
& L 7

e’ (A) . |

MEMB.R (J )

kkb

Dated:é?ﬁgzaf 1990
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WhIT PELITIOW wQ, OF 198D
Su raj Pal

..,Petitioner
Versus ‘

Union of India pni others  ...0pp. Parties.

I™ D 4X ‘

é-.-;v_.-:ﬁ: memims s ._...}- Sttataie il .-é-—
;.. Writ petitiom _— 1l to 10
2, affidavit in suport é
of writ petictionm. - 11 to 12
3. Annexure "iO.l 1315 2y
4, Annexure "TP.Z 25 17 29
5. Annexure "§-3 280 35—
6. Annexare No.4 3¢ 73 39
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2,

the weaker section uf the society,

2, That the petitioner wes appointed as g

Knglasi by the “orthern feilway ot Rie Barz1i

on 1ith December , 1959, The wSSistiant dngineer ,
hae Bareli - opposite part¥ moe 4 temingted

the services of the petitioner on 2nd November

1962, .

“ 3. That the _etitioner challenged that
> ‘

order in a suit filed by him in thne Court of
Muasif, dze Bareli seeking a declargtion that

the order of Assistant £ngineer, Rae Bareli
< taminagting the services of thepetitioner was
‘ ~_ .

i1legal and ultravires and the suit was decreed

by the learned Mussif on 2nd jay 1964.

¥

Qa 4, That an gppeal was filed on beaglf of
A /‘ (,[/ . ;' ]
Y Union of India, the opposite party “o. 1 against
R 4 '

the order of learned Munsif in the court of

Jistrict Judge and the Second appeal in the

’1\ QJNM Hon'ble High Court of Judigatu®e ot slla habad,

Lucknow bench which were desmisseé on 7 th august

1965 gnd 15 sugust 1968 respectively. the

1l
|
[

.'..3



fi 3.

applicant was ultimatadly reinstgted om 17th
i |
“ J anlaly 70.

T 5. That the petitioner's services had been

]?_/
“ 11legally temingted as a conskyuence the petitioner

would be Azemed to be in continmuous service
i

. true —
! of opposite party Wo. & a/copy of the
h

judgement of the Learnsd Munsif is being filed

i
> aS_Appemure ng. 1 to thic petition.

! 5o That the petiticner waS Pald the salary
I ‘;

for the periol fram §th January 1?67 to 16th Janmuary
P '

_ .
“ 1970 but was ®ot pald the salary fee the period

2 thd
I

! f rcn the date of his temination i.e.2,11.,62 to 16th

| Januzry 1267. Thay in spite of the aforesald
| |

! +* Y decision, the oppésite parties did not treac the

{ v |

k»'q < L%\(L, Petitionerts service continuous and refused to

§ ; :

: pay wages for the period 2.11,62 te 16.1.67,

! ,

i J

ﬁ 7, Th gt the petitioner wrote sevaral times

[ v ‘

i ‘

! to the suthorities and nlSo personally contacted

I ‘

i! - p

4 o them buf nothing could be done as tae departn'mntal
U3 ‘

“ authorities d4id not show aby reaponces

csied
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4.

8. That one Shri Badloo, whose services
!
were also teminated like the serveces of
H

the petitioner also had filed suit We, 50 of
1
1963, in the Court of Munsif Kae Bareli and

|
the sgme was decreed by the Court. The learned

Jistrict Judge, Hae Bareii and also by the
Hont'blc High Court of Ju@icamare sitting at
|
Lucknow in Second Apreals A tiue Copy of the
i

!

: |
jundgementof learned Munsiff is pnnexure Yo. 1
i

to this writ petition anﬁ a true copy of the

i

Judgement of Hon'ble Higﬁ Court of Judicature

Iucknow Bench is filed hrewith as Annasurs

No, 2 to tuis writ petiction.

j
9 Thgt tuaz suit of ovzlitioner and

Said Shri Badloo wers of similar nzture znd

ciarecter as such their?suits were decided
by a common judgement by the learned Mumsif

gnd appeals agalnst thefsame wvera also dicided

|
by the learmed Vistrict Judge by o ccnmon Judgement,

10, That on re-instptement of sg1d Shri Sadlos
the opposite parties rofused Lo pay the arrezrs
i

.01005
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Se

of sulary £6r the pericd 2,11.62 te 16,1,67 ,

on the ground th.t the arreafs zl'e not payable

a8 they w2re beyand limitation, Fimszhis services

were also not made continucus, pay and

seniority were also not fixed,

11, That on refusgl of pay an~ the arrears

. A | ‘
) \ to sgid Shri badloo, by opposite pyrties and

denal of making the services continuous, fixgtion

of pay and seniority , Shri Sadloo filed g
|

writ petition no. 1979 of 19?1 against the
|

< opposite parties for a writ iof mandemus for gixz—

directing the opposite porties to paf the
v
|

arrears of salary for the period 2/ 14/62 to

16/1/67, to fix his pay znd Seniority and to

H . t reat him in continuous serv%ce. The sgid

writ petition of Shri Bgdloo.was allowed
|
on 21,12,1977, &4 true copy of tic order of this
A ;

sdgntble Court is figed herev@tn as_anpnaxure Yo, 3

to this writ peticion.

12, That in the month of Jamuary, 1970 ,the

1
petitioner care bo know aboqt the fqte of
]
the writ peticion of safid SQri Badloo frem
.o..s




P4

6,

Shri Baﬁloo, nence he mége a demgnd. to
the opposite parties to py him the arrears

of his saglary for the afofesai& period:/
i /

s trae copy fo the cemgnd :I.S filed herewitn
aS asnnexure Yo. 4 to htis pétition. The

oppusite parties have not yot camplied with
th> Cemand of .he petitiomer,

13, That thesetiticrer ré sgic Shudi Buuloo
both are workman under the emploment of opycsite

Parties ana were dismisseaonthe  sgme date.
4,

That the petitioner and 'said Shri 8adloo

both delong to the sgme elgms under the

i
§

[
) -
[
i
i
[

amplioyment of the opposite partiess
Q 15,
\\

Thgt the petitioner cazme tQ kncw on
WU,

7.7.79 frem the ssid Shri Badloo that opposite
i

parties have puid him his unpgid arregrs for

the period 1, 11.62 £to 16, 1,67 in accowdanca

wvith the judgement passed by this Ein'dle Cecurt
| qMH

in writ oetition Vo. 1779 of 1971 in the month of

\

July 1879 still opposite parties have not paid the

arreays to the petitioners
16, Thet on 27.6,1979, petiti.ner made a

“‘YV
damznd to tihe op.osite parties to clear his

00007‘1‘
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7.

alrears of szglary as toey éave clearsC the

arrears of s lary of sgid éhri Badloo and
also demanded net t> aigciimingte him

vith said Sk B.uloo, The%opposite parties

have not paild any attention to the demgnd

of ithe petitioner. A true copy of the demagnd

—

is being filed ki herewitb aS apnexure Yo, §
v ‘
to this petition.
i7. Thatkfhgxepxuxxxéxpgxxggg owing to very poor
finanecigl pesition gnd 1a¢k of knowledge about

the law, the pecitiorer could not file a writ petition

2goinst op.osite parties.’

18, That the op.osite pyrties are under

censtitutidngl obligation to pay the arrears

If

of Szlary to petitiomer, .specially vien be

belongs to g weaker section of tn. societly
and rnot to sxploit him,

13, That the usctiticn vuS under tne

impression thut he wwld get his arrears
frem gpposite perties after the resuld of
the writ p:titicn of ohri o5:4loo a- the

casc f soth the person$ was similat ang///

deerecd under g common judgement of tuis

tont'ble Court in Second ppscal.
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20, «hat ths paticiorer hes beon advised

. . / !
L. Stale tuat Ppp oprosite parties zre under
[ H

thaconstitucionsz] gpligucion te follow

th> 1uw 1aid down by this ‘dn'ble Court

4
A

in writ Jstition Yo, 1u79 of 1,71 on
Pay tTie arregrs of s3lagly ¢ the peticicner
demgnded through annesurs Vo, 4 to tais

peti Ll one
21, Thut the pecicioner nyS peen gdvised

to stagte tiigt the opposite pmrriies carnct

tals the plan of limit.ticnm in respect of
|
The pgyment of zroegrs of sglary to

|
the ;Jetitionero !

224 fhgt cne petitiimer has bpeen gdvised

L1 stgte cnct tne opposite oJyrties are

=

naer econstituticngl oblization to act

1ike g mgdel ampNioy2ls

23, That while D2aying to'a?oresaid Shri
Badloo nis arsears of sylary Qv: denying the
payment of arrears of 3alalry ﬁ"or .8 Scome
period to'th: Jetition treatiﬁg the

petitioner's serveces not in qontinuity

fixztion of seniority znd pzy is ncthing

“....9



2.

| but violation o' t. prcvisions of article-14

| '?
: ond 16 of the Constitution «f Indig . That
|
“ ) igving no other e@ul efficacious alternative
|
| remndy the peticicnay files this, patitiom. on
|
“ “(i/’/fhe following amengst cthers- :
| | 7
“ £208BES |
| !
| > (2) That r:fusal by opposite parties to canply

" the demagnd made by the, petitiuner in

ii annexure Yo, 4 znd £ is refusal to

i o

“ obey the order pussel by this hon'ble
h I

i < Coutt in Annexure Yo. 3.

j (b) That applying the law and dirsctive
| 1aid down by thés nin'ble Coart in

| Annexure Wo, 3 for said Shri 5zdloo and
| denying the mgne for tae peticiner is

clear violzticon of th- provisions of

articles 14 :nd 16 of the Constitution
| of Indig ancd mule of lawe
! v (o) That the ooposite parties being sz state

are under Constitutional, oblegation to

(:;;IQFSTI{RH act a5 a mogel mmployer gnd cznnot

f Mi

take the plea of the «bar of limitation
|
in th: present came in order to exploit

_ the petiticner, i
| vees 10 |



10
I
: (a

| tne refusgl of petitionewis &-mand in
)

annexare Vog,4 zna 5 is nbthing
[ |
h ‘

h

but his exploitationr by opposite
by |
Parties.
i

u (o)

fhat opoesite parties are bound to apply

< : [ L] i '3
thelaw znt direction lgid down in snnexure 3
I

o

for petitioner also. 5
“ i!
WHERAFOKE, it is respectfully pgayed that
“ 2 wrlt of mandzmus be issuc? b6 opposite parcies Ath
| |
i !

2 direction to trezt the onetitioner's services
b L . oA .
with reference to ais origirgl date of gppointmaent
| ‘

and to pay tim Sglary for the period of Z.11,62,to &xtxb
h ‘.
16,1,67 gt the rate accordiné to lawﬁanu rules,
I ,
with an intarest at the rate of 67 pér annum De awarded
h ‘ ‘
on the unpaid Salary to the petiticner, cost of this
b

petition be awardel and any suitzblzs érder may be passed
i '

in the circumstgncas of the cgse.
]

~*3K”” Ler aoetx
Lucknow Dated atvocgte

! Eereaber, &

|

) COUNSEL FOK Tad PAIT DOWER
w Zi(ZaleC> |
I

Cix,fz Y.

i | 9’ chva4Ta Jhor T hredodecn J ORI
pERELY

K~ a CAeR
reluee o5
b

, 4
e a2

I

b
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?ﬁ% AFFISAVIT IV

Virit Petiticn Yo, of 1979
\ \ Versus .
b ¥ |
4&% s Union of Indig and others eeeOpPDe Parties.
O by, 1o e AN,
Y9 Qg;‘o«,” N I, Suraj Pal aged about 48 years s/o
4l / s \‘\ \‘ (
| 61\17“’ 4 “ a <J ;-”a,nna th /o Ggrhi Mutwalli P.O.Munshi gunj
b ‘ Ysti. Hae Bar8lido he .reby solemnly offim
4 -
/n oath and sia te a8 under--
x\::‘. I
1, That the depénent described above to the
« petitioner in ti'c above mm noted writ pgtition and
////,.,...\\ D is such is well accuinted with the facts of the
\';" co ‘:
| _ .. case.
: N (,1 (L—/ B ' !
Yoo ' /2, Thyt the paragr:phs 1 to 4 and
~ e / [
MR 6 to 17 of the agccomparying 2iriJzvit
} !;! Ul o
\T‘ \ & are tme to my own Knowledge.
3. That the content s of paragzaphs &

znd 18 to 23 of ‘che; gccompanying

,I

wrlit petition zre bclieved to be true On



M,

on the basis of 1legzl advice.

4, That the contents of pyragraphs
j

of the accampanying wiit petition

are tive on basis of infonn‘ation

received from Shri Bailoo whosa name hgd

been mentioneéd in the accaﬁ,paaying

writ petition, which the deponent

believes ot be tre. i

__,—'-‘-‘\\‘ l"i\.c\\ ‘[
, N ‘\‘ ! | ‘
) ‘Incknow Dated ‘ D
| ‘ eponent
o O AL
YA -
:‘: & 9 "ﬂ? i

1 g
v D2 Cor atsstoney
digh o .ot vabed

* O W hened

Al — (90

o |

RERALE

i

I, Surzj Pal , t:heI dejonent above nemed
do hereby verify that the dontents of paragraphs
1 td 2 of this affidavit gre tme to my own
knowledge, while those of Jar.graph s 2 and 4 are
believed to be true on the bgsis of legal auvice
ant. infomation fran Shri Sadloo. Wo part of itis

f.dse nad nothing material ‘conceald.S0 help me Gode

Lucknow Jated i m
d 9 19§0 Deponent >

1 identify tuie deponent , who I.3s signed befor
me. | iat_Gom
(NIRAINKAR 214aS aD)

Solemnly affimed before me on (Y. 2-cZs

arSew./pem. by Shri Suraj Pal , vho is .
identified by Shri YirgnKar Prassd clerk to Shri 8.L.
shu&la Advogate High cout ,allahgbed.
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IN THE HOW'SLa HIGH COURT OF JUDICATUKE Al
ALLnanBa0, I0CKM.W BavCH 15 ckronr.o o A1

P e WP A D, W oe
i

Wirit Petition ﬁo. oi 1879,
Suraj Pal ’ ...Petitioner
Versus .
Union of Indig a;ﬁd othais v..0ppe Partles,

snnexurg No, 1

Copy oi““ Judgement Dpgssed by Sri SidhgN¥gth
Pandey g e Daléli on 2,5.1264 in regular suit no.
&1 of 1963. .

Surajpelzl son o Jaganrnath pEIXERIEX
oX- Knalasi, Northern dailw ay aged 50 years residen
of villazze G;rh$‘Mutwalli P.u.Munshiganj deSfrict

Hae Byreli. ,‘.; P1 4i ut ff
| alnti

Varsus
1. Union of India, Secretary of Rallway Ministry,

Yew Jelai.

2. Generyl MznaBer, V. failway, Wew velhi,
3. ''he vivisional bSup:rintendent, \I.r{.,Lucknow
4, ‘'he asshstgnt dngineer, Vorthern Rallway

defendants

Claim for declaration suit valuetion is . 300/~

In f.he court of Munsif Hge Bareli
Present: bnsidh ¥atn Munsif Hae Bareli
suit Vo, 5C of 1963
Bgdloo Vel‘Su;ES Unien of Indig
suit no. 51 of 1963
Shiva Kumarg Varsus Union of‘ Indig
oyit no. 52 of 1263

Sursjpal Ve;rSuS Union of India

u




b

{

2.
Ju

dgament _

These are three %onnecte& suits is which thcre is
a common ¥elief for a @eclagration tliat the teming-
tion orders dsoted 3;10.1962 and 9,10, 1962 pgssed by
the defendents wgs égainst the rule no. 149 gnd 1708
Rellway @stgsblishment nules and article 31i of the
Constitution of indig.

In suit no. 50 of 1963 the plgintallegations ar
that the Rlaintiff was z member of scheduled ceste
comnunity ana entitled to the facilities of mota
fixed for them; that he was on tns pen:l from 1951
to 1956 gnd was se]qéted in th. vacgney of g mgson
and from 7,30,56 up tb 2.11,1962 he had served on
the capecity continuously en:o¥ing the entire benefi
g€iven to the tanporar§ or vemenent Govermment
servant,that the tenninetiOﬁ of his servicewassultra
Vires gsthe asst. Engineer Vorthern Rallwgy had no
Jurisdiction bo tenniﬁate his service that the temi.
nagtion gmounteld to paﬁdlty and wasS against rule no
149 and no. 1708 Heilwuy AStzblishment males ana
article 311 of the Con#bitution of India .In the
next two suits the plaintiffs hive clzimed theme
selves to oe che membeés of' backwara classes znd EXX
alleged that they haa been working as Khalgsis
from 1250 to 1258 in cése of 51 of 1363 gnd up to
1959 in cgse of suit nc. 52 of 1963 , that Syi °hiva
Kumar was 8electzd znd posted in the rggular ®acancy
on 30.10.1968 and Sri dSurgipal was posted on 17.12,
1959 afters the examination, that they had woriked
Oon the sgid peosts COntiﬁuously fomore tuaan
three y2zre anc availed2che entire
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aCllitics’ o7 Jdue inc.omentsS. dai’wgy passes

YelsOs gnd fixatien of pﬁy wol? in time. Thgt
the teminagtion ordel pugsed b, the Assistant
ingineer were ultra vires is view of thne provisiens of
rales 149 gna 1708 dgilwgy mstgblistment #ales gnd X

article 311 of the Consciiution of Indig and hance

these suit.

In the suit of 1863 the following issues

were frgnedt= !

|
1, Yhether the lagintiff wgs o membor of scheculec
Cutte community _ra wut encitled 6 any benefits? -

2. Whether the suit is barred by s=ction 43 specific
deleif Acty=- '

3+ Vhether the suit is ba#?ed under section 49 C,P,.C,
against cefendents 2 to 4 gnd they are entitled to
S pecigl coste? {
4, %“hether the tenninatio“hof service of Rl:ntifl yas
in contrgventior of theprO%iSiOn of mle 17C8~1h =nd
149Ir znd artiele 311 01th; Constitutionol Inuig?
£, Whether tuc plgintiff céntinued in th panrel aven
fofter 1955 ond his ;ppoinfment in 125¢ vys not made
@S L c.ua.! lobou.ed?
6. To what relief, if any, is the Plairtirf entitizsa?

Tne followving iSSués were fragmed in suit no.
$1 of 1963 and 52 of 1363:-1

Suit no. 51 of 1963

1, vhether the plaintiff wu.s in service of
defendant from 1949 ond became a permgnent employee »?
2. Vhether thz plaintif. wgs of beckward clgss
easte, If so, pe is entitie& to continue in employment

2S alleged in para 1 of the'plaint?
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4,

Z

e

thether the services of th plaintiff were

teminagted on 9.13,1i962 wvithout any valid reasons?

4, Whetner tae services were termkngsted by

unguthorised person ,If so its effedt?
5, “hether the plaint;ff weS not given gn
opportunity of being heard bafore the terminccion
of serviee and thus mbes 17C8 ynu 149 of Constitution

of Indig werecontravended? xhefeffect ?
the notice under section 8CC,7,C,
Whethe r/ ESRanE axEXXBXXaE XK XX KEAXBXRS CEKK K REXK

KEpYaxdzax 1S invalid. %

6.

7. Wnether gefendants=ito 4 are unnecessarily
implegded?
8. To what Pelkef, if aghy is plaintitf

antitleq 9 u
Suit no. 52 of 1963
|

1. Whether plaintiff balongs to backward
clgss community ane is entitled to the benefits?

2, Whether suic is barred under Section 42 of the
Specific Relief Act?

3 thether the suit is barred under section
79C, 2. C. against defenl-nts 2 to 4 ana those
aefendants gre entitled to special Eguagkcosts ?

4, vhether tae tennination f service of the
plaintiff is in contrszvention of the provisions

of rules 1708-81 and 149 I and urticle 31i of

the constitution of India? :

5, Whether plaintif’ continuet in tae panel
even gfter 1259 and his appointﬁent is 1989 was

not mede as a caSual ladoured é

6. To whet rolief . if aﬁy, is the plaintiff

entitled? | )



FINDIVG

Issue o, 1 of suit no., EC Bf 1963 anc “o, 52
of 1963 ann ¥0.2 of 0,51 of 1463,
The plaintiffs hizv exemined Shri Badloo P.W.1
and has affimed that ohri ohiv Kumgr gnc ohri
Surgjpal are the mambzrs of‘bacﬁvard clasv cammunity,

This position hgs been glmitteu by the legrned
counsel for the degend nis g8 vell.

There is therefore, no oone of contention

in this coanectlon, The only wypestio~ bs whetler

2 memberof scheduled cgste camunity gna mombder

of hackward clgss ccmmunitf;are gntitloen to ertain
benefits gccording to the consc.ituticngl guarantees
or not,In this Sub-sectior 4 article 16 of

the Indign Constitution , thle discussng the
warious funguents]l tTizhts it hus beem specifically
Proviced that mothing in this article shallprevent

-

3t§e state from making any provision for the

¢ y

~@eservation of appoirtments or posts in

fevour of any backward class citisuns which in the oodnion
of the stgte is net adegiately represgntea in the services

under vas Stabe. [h:r'e are severgl case 1l.ws bn bhis point
I

and *Pere is ungnimity tkgt in order tc bring the
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Schedulea cacte up to the mark in the march of
Progress ,ong viht othef 2:02le, it is essemtigl to Xxitw
Make cesctyin reServatioﬁ in gppointments £ro tnaem., Thus s«
Tar reszirvgtien azs been Baus Cnly in respzctof czndidate

Pelenging to schadulea castes ana taers are no reservatic
in che state services for recruiting the candidgtes
belonging to backwaed class community . There is no eviden:

ce before us and no 1anhas been cited gccordingly te
which reservation was peseble in favour of backward ciass
Candidates glso. I hav; therefore no other glterngtive

to express that reservétion in service hgve so far

been mgde for the membgrs of scheduled cgste only.

It was oven to the st;te Joveinment {0 increase the list
by adding certain otn;r sociglly znd econamicglly backwart

clesses in the Suid 14st and by curtailing the list bf
the scheduled caste %fter judging that a certain nember of
sub=cagstes hav: "quireé sufficient progress to ccmpete
with other candidstes in the open campatition. I,
therefors, hold tha T Shri Badloo is entitled to the cenel

it of reservation whicheven according to the caSe of the

defendgnts is -ot IESS than 17 per cant. Pul since Shri *

Shiv Kumar znd ouréjpal hav:s not been able to claim the

benefit givento thé membver of the scheduled castes, &.

they are not entiiled to be recruited or abserved in Se

decided accOD-

vices on that account . These issueS ale

:
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Se
accordingly.
Issue "o, 3 of cui. Tae 60 of 1965 and 52/63
Issue no., 6 of suit no., 51 of 1963,

In this connection Shri Batloo and Sur.jpzl have
!
filed decuments sheowing thgt all ths defendatits have

|
Dasn given the notice under saction 80 gnd 79 ans Services

of the sgme wer: cempleted vide exts 1to 9 .nd Surajpal

also issued xmkkm notices toj all thcdegendants 4n8 the sere
\ |

s Vices of the Sume were ccmplated(sxts. 1 to 6). I, therefore
| |

fined no ground to believe the case of the defendants, that
f
Suit is bad for want of notice under s..ction 7 C.2,.C.

A4S regards issue Vo, 6 cf suit Vo. 51 of 1963 the

plgintiff Shri Shiy Kumar hsgs filz:d decumencs (Zxts 2to 10)

which prove chat notics unde$ section 80 C,P.C. were isswued

-~ " l| . . N
S te the defendgn.us 3nd the syme wer2 receig:& ny them. The
- |

(0~ &ﬁ, notlce, therefore, cannct be 8gid to b2 invylid. Issue Yo.

. |

. 6 is decided sccordinglye.

Issue “0. 4 jn. 5 of duit “o. 50 of 1963 ,Vos,

Y 3,4, und 5 of suit "o, 5lof 1563 ana issue
no. 4 zni & of suit ¥o. BE /63.

|
,iij{:{—j{(i':( The P.W.1 dari B.91lcec hps deposed that he worBed as
S° g o
\\ temporary mason upto 1963 gnd icanz7.10,55 o 2.11.15682
u., g Py ~A - [
he contimed in the service zs m3Son without amy bresks
/
|
i
b
|
i
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4.

Ao E : . . . |
that he gsl the entire provilsges givenm to the

|
temporzry or pemanent government Servants in respect
| o o
of Hallway ousses, P.L.0., leave etc. and thare was
H i
| . no wquestion of his being 4 cgsugl lgbour.
| |
Similarly the other tvo plaintiffs were 4lSo
| !
working for more than six months, rhe plaintiffs

summoued certain documants frou the defenugnts and
. |

1 1 those decumants have been exhioitei g5 dxts. “eos. 11
\ h .

& i

N tc 38 » 1 have perused all those docaments gna

N observe that ties relate to Szlary, ¢a5ua1 legve
ﬁ
rcilway paSses, ssrvice rcorl gnd othe. entries in
i
@espect of th: plsintiff, lhers ura threc service records

| befors me znid z pamszl of th:y sgma ghove that the pay
| refixagtion QuS oeen done by the d=2fend. nts in taz cpSes
of 511 the plaintiffs, It fs worth meniioning taav the

|
b sic oay of the plaintif”s nave d22n sheym in ths eolumn

of substentive grude. Thzre zre viairee more columns whien

sclats to officigting gresie. »11 thesz ccuments vhich
| Y |

clearly prove that the plagintifis hgve been

H L !
" \ 2 20inted or temporzcy copacl ¥ aS tuey firisned their
1

h work for six montius ant approved by tWe aef and nts, tuey

!

! continuad in tho services even after the period of six
|

‘ -

!| months . In this connection the documepts are of great

!



i

| ALY X
A) 2%
. v

B,

-

importence. These yroc exhibited _1 te 45 illese uocuments
afiim that 4y person rstainel fors mcre teogn six months
. : 3 }
continuously veala be Treated as g U Lporeiy Government
i

Servent and weS enticlet to railway pusStes unu privili,ges
1

tickets order yrd othner fucilities affocrued to the
temporary reilucy scivents, rhese ceeunanis further
srove thgt o cgsull Jabour cr casnnot Bet ciic paSses

and f.T.0vete, fgeilities in »dy wvay.,

I, trerefore , ccme 0. cue concluslion Thgl even
H according ct the cusef tns cefenuants, to: plaintiffs

hgve put in more thy# six montus continuous se.vice
(\ and they hov: ensblad themselvas fur tue JHivilajes of Tempoa
r.ry Sovernmaent servent vituout ony ;éservatiun .
“ince the plainsifis gre the taﬁpozarﬁ 1 ilway =2n. Govt.
Servants, it wys incumbant on the ;afénuents Lo provi.e
Them gn BBEX o2Jortunitiy unlier wule ;%9 st 17C8 Heilwey
#st _blishment rules grc ..rticls 311 cﬁ Lonscitution of

Indin ws it teumingtion of thes sc.vicas of cheplyintif’s

‘ could not have been uome vltrout resorting to tne law
¢f the bond. -ne defentants principl-s of neturyl
t * justice is thgt nobody can be condegnal uniewgrd. sut

the ASsist nt Sngineer Tortuern ngilway has turown g

RN chaznge to these provisions cf Hailvay Istzbliskment
Code unéd the onstitation If India . dva accoriingz to
H Sneir Gicuments the oresent plaintiffs are gtleest temporary

il
y Sovermment servants whose sarveces could not be
| v |
l teminated vwithout any notice or saowing caus2 in view

of the fget thav there was no contract between the pgrties

’ |

regarding the fixgtion of the duration of tue tendurs

i

of the post. lhere has been g clear violgu.ion of the mles

and constitutiongl right s on the part of tr. defendants
” and theplaintifss cummot suifer ufor the laches of the
aSSistant dngineer vho hgs tominated'the services of

the plainfiffs 4xt. 10 of suit vo. 5OKof 1963 is the
i
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temirnstion order 0assel by the Assisﬁ%nt dngineer Hae Lapeli
On 3.10.62and this order shows thgt thére iore coertgin
irregularities o~ if- appointment of piaintiffs
and a8 such their services would be te%ninated with
effzct from the dute noted against their nanes, But
the irregularities as uflleged in this ﬁezmination
order coulé rot be made un offence for uprooting
the plaintiffs in zby manner, fhe defeﬂgdnts zZgEhave committed
the mistake gnd the conseqaencés or such mistakes were
beirg imposed on the present plaintiffs1wnich could
bot be done by any Sanctity of law. If there is no
fanlt on the part of the plaintiffs, why they snould
be panished. “

£ I, therefore come to the comclusion chigtthe

temingtion of th: services of plgintiffs were gg_inst

the provisibns of rales 1708 and 149 of Hallway ostgblished
ment Coxle and Article 311 ofthe COns%it@tiOn of

Indig . ir 3s also proved thgt ohrei Pgdloo continued in the
panel gfter 1955 gnd his zppointment in‘ﬁ956 118 not

as a czsual Izbourer . Thus the servi:es of the

plaintiffs -yere temmingted witheut any znchourtjes.

" Yhe sbove iscuesof all three suits are disposci of

secordingly. }

Issge no. 1 of suit no. 51 of 1963.

Since there gare no docurments t©o prove XRgE that
Shri Shiv Kumur was confimad, I hold tagt the
plaintiff was not u permanent employes, but in vew of
the zbove finéings he was cOntinuously aé a Lamporary
Ggv~rnmant servant. The issue is decidedjaccorfingly.

Issye Voo 7 of suit Mo. 51 of 196?'

Since defendants 2 to 4 arc the défferent parcy

|

of the deBendant ¥o. 1 cohtrolling tue p#aintiffs, they
are nzcessSyry parties and the issue is d%cided in

i
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7.
the regative,

Issue Mo, 2 of Suit no. 50 of 1963

It has been dontendea that g more declaration coulg
L . not be clgimsd 4s the plaintiff was not in possession
" But the reliefi socught shows that tﬁ oraer of
; ] S3minstion pgssed by the Assistanggﬁnginecr, Rae Pareli
“ waS ultra vires agnd illgal ard as sﬁch the dispossession of Xk
! the plaintiffs fram their posts was vold abnitic and the
h

suits are barred under section 43 , specific Relief Act.

h The pRaintiffs still thought themselves to bs in continuocus
b i

i Y )

! servkce . a8 such the issue is decided in iBe niogative.

h A .

b Issue Yo. 6 of suit no. 50 of 1963 and Yo. 52 of
P |

E 1963 _ana Issue No, 8 of suit ¥o, 51 of 1263,

h

i

In view of the findings giveniby mz on the vgrious
“ is ues as discussed above I come to ﬁhe conclusion that
| . the services of the plaintiffs were temingted as &
\i megsSure of penglty znd the same couldénot have been
li done without resorting to the conplicnce of provisions
| 1aid down in mle 1708 and 149 Aailwa? 4stablishment
“ code znd Article 311 of the bOnstitution of India.
“¥ ) .The wiirs therefore sucéeed and the iésues are
L x decided accordingly.
TR .
‘ (?H_L— L 8D s R 1

The suit Yo, 50 cf 1963 is decreea for ths

“ .~ declaration that the order of tennination of services
“ | of badlioo passed by the ASSistgnt dnginecr Kuellway
h

Hae bareli on 3.10.1962 is iilegal ar2 afaisnt the
]
[]

 provisZions of miles 149 snd 1708 of rallway sstaoblistment
I

:{jﬁj{}{{‘(;\ Code and contravening the porvisions of article 311
SEUNA

of the Constitution of India anc for ccéts.
Suit “o0. 51 of 1963 and §2 of 1263 are
] .‘.
also decreet for the doclaration that the
| ‘

- 1
4
0

[

i
]



8.

orders of temingtion of serVeceof:. sari Shiv Kumgy

and Surajpal respectively passed by the Assi stant
Bngineer, Rae XZraXkxwd allway s ﬁa;e Bareli on 9,10, 1962
are illcgal and agaifst thc osovisions of Rule 143

and 1708 of Rqllway Astgbeisiment ¢ode anaQ

cont Mgvenigg of nrovisicns of Az'ticéle 311 of the
Constitution of India and for costs.

Let coples ofthe judgement beplaced in
suit “o. 51/63 and 52/63.

58/~ 351G Nath

Munsif Age “areli
2.5, 1264
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I 0433 HOV'BLE HIGHE COU OF JUOIC.IUAZ i RLLAHABAD

Arit potition Moo of 1279 "

carajpal

Union of India znu others

IUCE™OW BENCH IUCKXNOW.,

|

!
«e.Paticiches

Versus :

e..0pus Parties..

_snnexare No, 2

Second appeal no. 3véd of 1965

1

2.
S

4.

Q|-

Unien of Indig through the General Manager “ortuern Ha:a.lway
Headquarters Office, Baroda Hwse Y8y Delhi,

Lthe “ivisiongl oupenntendent Vorthzrn nzllway, hazarat
Incknow.

General Magnager Yorthern Railway Headq;arcezs Office
Baroda Eouse Vew Uelni.

Assistant Sngineer Yorthern Hgilway =, g€ Barell
~ Appellgnts
Vs,

Sri Badloo 5% Karl ar,Vorthern zia;.lway aged about 38 yegr s

son ci Mghabir , 0 \Tortn ahanabad nea¢ Vaka rfatpar,
vistrict Rae Bareli.

fﬁ&es pondent

Opoosite parties Yo, 2 and 3 trz ansfered as
uppellan’ce Yo, 3 gnd 4 vide court!s order

passeu in Cli.i‘no O 371 (S) Qf 66 dated 19 8. 6¢

Sd/- [ ar
201%1166

Claim- for declaration thgt tle termlna.tlon of plaintiffts

“ervice was il11ggal and void.

Valugtion appeal £s35/-

Second gpbpeal

Bhargava, Civil Judge, Kae Bareli on 17. 6, 65 in negular Civil
appesl Yo. 51 of 64.
Lucknow dateld 5-8-68 ’j
For appellant -Sri A.B.nigam
I‘or “2ag pondent=Y0.1 .Shri Be.L.Shuklg !
S.8.V0. 594 and 401 of 1965

Hon'ble H..Chandza Ji.

These uinree connected appe.ls hive been filed by the

Unon of Indig through the Ceneral lvganager,” Yorthern Hagilway

Heudmarters! Office, . aroda House Vew delhi The Bivisional

Superintandent , Worthern Railway hazratgani Iucknow Cencral

Manager Vorthern Hollway Headquarters! Office buroda House

Vew Celhi gnd ASsistant iAngineer , “orthern failway Hae Bareli

and

are dkrected against the common judgerment given by

eg-iast the order gna the decree passed by Sri S.He
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i ‘ /
. . o - \
“ ® the civil Yudge, rge pareli, on 17th augsust 1965, 3zdloo

| Sheo Xumur and ourajpal , respchdents cagllenged the
u. »

legality of the terminacion £ their services by tine
}

“ > Hallway. So they filed three Sepatate suits for a declaratior

o~ that the verious temination orders.violated mles =149

and 1708 of the Rallway ﬁstabliShmer:xt Mmles and Article 311
“ of of the Constitution of Indig -Both the courts below found

| that the plaintiff gre emtitled to the relief for declaratior

“ v ani the suits yve.n  ccordingly wacreel. Lie present appegl

“’ \ ‘\ are direcced gguinst the luyct order pgSs ¢ by wha Givil Juage

I have hegrd the legrned cousel for [;t’ne pDarticse.
| | |
The uncispated focts are that the plgintiff

oy respondents worked as casual lgbourer vich ch2 rallway,
| |

| They served the figilway countinwously for mor thah six month
n On that ground, they also earned the b-rulif of increm-r.s

© "Nl passes, P.T.0s and obhevrs facllities such a8 Nedical ¢id

h * ‘ . > ‘;"’. {“.'1

‘ \ a:.,;:é".»gleave etec, Both the Courts bed ow repelled the
H 0\ ("}("'Z ;S "V;i- - - we P ] »a o ' as
H* N /Sfseilant's contention that after six mo#ths continuous

e
[T~ P

LI
e

;" -~ Services g5 caSual labourers they did not vecme temporary

i e -
e -

dervants . They on the other hand, found that they were =i

actuglly the temporary servgrts of the Railwaye. On these £in

Q\f _Q_t,K § o -

finding s, it was conceded on dehalf ofix the arpellants

! that for terzination of the services of the pPlaintiff

” . - -

respondeﬂts fourteen das clear notice wss required

H Y - -t )

under the rules. The legrned counsel zlso tried to show



‘@

AN

W
~

fror the record that enstead of fourteen days notice

- - “s

aCtually one month's notice was given t. the respondents bu

- [

but he could not sgtisfy me thatéfran the actugl dagte of &=

- e

. !
Bervice on rzspondents

-

clesr foxrrteen days notice was gi#en tc th&ne. In the

~s -t

circunstances tge caults below were justifieg in holdimg

that no pgoper notice was given to the respondents

- “

before termingting their services. In the circumstances

-

I s “ -d

the orders pagssed by thim are emplj justified agnd need no

e

interference. 0 other point wzs u&ged. The gppeals are

devoild of suit and are accordingly desmissed with

costs throughte

'Sd/-R.Chandra,
"~ Aggust,5, 1968
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IN Thsi HON'BLE HIGH COLRT OF JUDICAIUKE AT ALLABASAD
IUCKNOW BENCER LU CRMLW.

Writ Petition Yo. of 1979

Surajpal 1 ..o Petitioner

Versus

Union of India and others “+++0pPps parties

Vrit petiticn Wo, 1279 of 1971

-

Badloo deson 'vs Ppetittiner

versus

-

Bnion f India and others w.e0u0s Parties

Writ petitioa under article 226 of tne Constitution
of I?’dia. 3|

Iucknow Dated: 21, 12, 1977

-y

Hon'ble T.S.Misra,J. ’t

Hon'ble Mghavir Singh,d.

ay

(Delivered by Hon'ble T.S.disra,Jd.)

Court seel

Py
i
o
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WillT PuTITION NO. 1979 of 19 7.{

s c0 00 v e e i

Hon'ble T.5.Misrg,J. |

Ho [ ;i . b' J ‘

= |
(Delevered by Hon'ble T.5.Misrg,J.)

- |

This is a petition undez; Article 226 of the

C0nstit1}t10n. The Bacts in brief gre these:~The
L . J_ )

petitioner was appointed as t:_‘L_earn by the Yorthern Hzil=-
Jet, -

way at Hae Bareli on 27th/§§ﬁ$z, 1956, He was grantel RR.

C.P.Ceacale on 27th 4pril , 1957 at & 60/ - permonths

_ . \ .
and therefore iicrements were sanctiorned to hem on

{

27th April 1968, 27th 4pril 1969, 27th Aprili1960 gnd

- - as

27th April 1961. However, the issistant Engineer , Hxgxe
| -

@Rae Barell the opyosite party No. 4 teminated the =
|

- -

service of th petitioner impagned tiat order in
i

-r -4

a suit filed by him in the court of Muasuf,Rae Bareli

gl
&t - - FYs

Seeking declaration that the temination of khx his
i

service wasillegal and ultra cires, That suit was decreet

- - -

by the learned Munsif on 2nd May 1964, A copy of his

e atas -

judgement a5 Snnexure 1 to the writ petition. The @&

an -y

legrned Munsif pgssed the decree declaring that the mxdes

order of temingtion of service of “adloo passed by the

Assistgnt Engineer, Hallway, I?ae Barelli on 3rd Oct. 1962

- -

was illegal and aguin3i the provisions of rules 148
I

-von

-

and 1708 of Hablway estaplisitment Cecde and in

we “e

| B
Article 537'1 of Constitution of Indig

~s -t -

contravention of



| | ¥
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Lfhe Union of Indig filed an gppeal in the Court of the

e - -

Dustrict Judge,ffan that decree. That appeal was

desmissed on 17th asugust 1965. The Union of

India them approscheé this Court on Second Appeal byt that
|
too was dismis:sed on 5th angust 1968,1he petitioner

ey ar

waS ultemataly reinstated on 17th January, 1970, The

as

petitioner was paid Selary for the period fram 18th

January 1967 to 16th January 1970 out was not pgid salary
i »

for the period from 3rd “ovember, 1962 to 16th January
1967 on the ground that it was vagred by time., The peli-~

tioner then wrot a letter dated 7th gy 1971 to

- . el -t

the labour Heforocement Cfikeer (central) Government
of India, Iuckow requestidg for his intervention in

[ -
respect of wages from 3rd "oveucer, 1962 to 16th January

“r

1270 with arrears of incr ments lesw wages already

- ey -

drawn on 4th ligy 1971 and for the correction of & his

- -t

“date of agppoint~ent in the service record as also for

/ “ i

- /fixation of wages at & 155/— per month . A true copy of

-rws -

that letter is Anzexure 2 to the writ pvetiiion. TIhe Lgbour
reforcement Cfficer by his letter dated 26th October, 1971
infomed the Detitioner that hehad been pald arrears

for three years under the law of limitagtion in tems of the

Railway Board's letter dateds 22nd septembery1961 and that

arrears for tne remaininé pericd cwld not bg paid to him

a8 the case waS not coverea by the rules, hence he was told

that rothing further could pe done by the sgid offkcer
!
!
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ard in case the petitioner was not satisfied, he could move
in the matter thrcugh his P.W.d{. or he cwuld file a case in

the court of law. The petit#Uﬂer, therefere filed this

- ! - - -

petition under Afticle 226 of the Constitution of Indiafor

a writ of Ygandacus air:cting the oyposite pgrties to.treat

the petitioner’s service be continuous and sux his pay and
Seniority with reference tg;hs origingl date of gppointment
nanely 27th October, 1956 ana to yay him the Sglary at the
rate of R 155/~ per menth according to the time sScale as
2ls0 %o pay him the salary’?or the yeriod from 3ed November
D 62 , ¥hesAREXXAELEX LEREXAPPEkAimant to 16th January 1967.
The petition is o0op0sed by the Union of India.In
paragrapd 1? of the coanpe% affidavit it is aZIQged thit

the setitioner waS apoointed as Casual laboer on 27th Oct.

Il

- - - -

1956, that his date of app?intnent hgs not peen changed in

service record, that he was palid arrears wikh effect

. f -

fran 17th Jgmuary, 1967 to 16th Jamiary 1970 ann that fixat-

gon of hsi pay has been mgde with effect fraw 17th January
1367 a5 per directior F ﬁﬁe Genergl Mamager{P). It was z#m
admitted that the getitioder wes paid Salary ®r for the 3=
period e riod 17th Junaary 1967 to 16th “anuary 1970 and

no paymert Rad oeen made beygnd three years in temms of
Gengral Manager's latter aateg 30th Nov.}961and the instruc-
tions of the Railway“baarﬁ. In thenrejoindervaffidavit
filed by the petitioner tpe everments 1gde in The petitioner

have been reitcerted. !

Fros the facts sat cal gWov it 15 wanifest that

-

the order dsted 2nd kovember, 1962 tegmingling the sarvice

of the petitioner was deblared illegal and ultravires by t.e
- - | =
lezrned dunsif, Hae oareli on 2nd kay 1964, That decree

merged into the decree iof the aypldate coart. The first
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-
e

apPpeal perfered bu the Union of India was desmissed on 17th
August, 1965 and its second aggealu§as disrissed on 9th
January, 1980 and even then he was not paed the arrears of s
Salary. ultimatly on 4th gy, 1571 ﬁhe arrears of Salaﬂ for
three years only were pakd to him aﬁq the rest wgs refesed
on the §ound of having become ogrreé vy 4 time.The
petitioner approeched the authorities for justice Ba% but
it was denied to him vide Lgwour gnfprcement officers!
letter dated 28th Octooer, 1971 anrexure 3. He had filed
tris vetitio- on 2Cth Decemver, 3971 T The short wyuestion
for determingtion, therefore, is whe#her the dnion of

Indig was justified in not paying §h_e vetitioner his salary
frem 3rd Yovemwer, 1962 to 16th Jaruary 1567 . The Order

[

dated 2nd Voveuver,¥ 1262 temminating tue service of

the petiti.-er was found oy tioe learned munsif as also

by .his go%rt o1 Second ap.ezl tu ve'lllegal an in
contrgventi.n of asiticle 311 of the qounstitutiOn .

the effect waS that the .ctiticner weuld bo deemed to de in
continuous service. He wgs wrongly srovented from dischafging
nis duties. dven giter the dis&issa1Eoftne second gpoeal

on 5th sujust, 168 the sutuorities dia not .emiit him to
join his duties till 17th January 197§ . Be was, therefore
entitlea b salagy from 31d “gvemoef,éld02 to 16th January
1970, He has D.en pald certain ascunt, towgras 0is salary from

the period frox 17th January 1267 to gbth Jenuary, 1370, Thus

1',hﬂ hags yet to seceife salary for tie Leric& Irun 3rd
4 . . - -

Tovezrer, 162 to 16th Jarlary 1967. There was not

question of his sglery or accuiuing wie ot long

as the order datea 2nd “ovedwes, 1262 temination of his

em phoy.nent stocd, His claim for salary accrued due when the
3gid order wgs declzred tg e illegalja"~ wltrgvires ygnd thus
set aside by the Lourt. an pointed out earlier, the tiial
court had passed ti. Jecree on 2nd gy, 1964. Had the Union

-

of India reinstatea him on 31d wgy, 1964, then the
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5.
aathorities could "ot hagve rejected hi% cleiw for salary
for the perioa 3rd 7ovemper, 1462 to %nd*‘ay, 1264 o; the
ground that it waS barreu oy .ices raﬁher they would have
- peid it, Bat the Unicn of Inaig prefe?red an ap.eal befope
the District Judge. fhe av.eal was dismissed on-17th sugust
1265 and the decree JasSed oy-the 1ea#nedzxunsif was af firmed
vgt satisfied, the union of Indig p;eferred a Second gppegl
in this Court which w-s desiiss=d on 5th.“ugu8§,1368. Thus ,
117 there was any delay, itwas becamsefpf tiae Union of India,
y *he guthorities even after the decision of the second appéal
, \ did nct inirediately put the petitione@ on duty nor did they
. Pay his Sglary to him. Yhe matter was: dragged on till
17th Yamuary, 1970 vhén the yeyitiOnér was st on duty.
cn such reinstatment the payuent of salary for the entire
veriod the petitioner was prevanted fram attending to his
duties should hgve followed g8 a matter of coures, It is
a statutgry right 9f the yetit§oner 50 get the grregrs of )
S§1ary on such reinstateme-t an it is statutary oo.igation
on the part of the rzilway autnoritigs to pay the B
sale eto the petitioner. The perfonnénce"ogthac obligation
on refusal mzy be enforced by a writi of nondemus. The
oppos%te parties hage in the instantfcase wrongfully
cn declined to payqthe salary for theperiod from 3prd Wovenber
K) 1962 to 16th January, 1967.
dltL/' The petitioner has clgimed ﬁhat pis Service ve
~vUregted as continuous gnd that his Qay and Seniority
aay be fixed withe ref8rence to the origin all dute of

N .

& counder gfrfidavit it is adﬂiﬁ%ed thigt the petitioner

tzent , &ZX¥ namely 27th Octoper, 1956, In paragra?h 12

T

was apgointed cun 171;_h OCEober,_ 1956 gnd that his datewuof

appocintuent has been chgnged in the service record, It
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is, hovever, statea in th&s paragragh of the Counter

affidgvit that fixation of ﬁhm his pay has been mgde with

B ) !
effect from 17th Jamuary , 1967, This is cbviouSly wrong.
: L. .
The order of teoraimation haiing wveen set a~ide, the
s L3 s “ B B
mtitioner's service shall pe,treated as continuous., lis

9ay andseniority has therefore tt¢ oe fixed with

-4 - - “s

reference to his origingl daﬁe of appointment, nauely
[

|
f

. 27th October, 1956,

The petiti.ner has further claimed that the

0.posite parties may oe directed to pgy Him the sazlary

at the rate of fs, 155/- per month from the date he

. .
‘ becane entitled to it according tb the time scale. In

- it
this connection it is tb pe obg8erved thzt the
|

’ ’ i

petitioner would be entitled to receive sSulary at

such rate as may oe admissiﬁle to hin under the

-~ - 1 Py

rules and his sglary is to be fixed ana paid accordingly

~ the petitioner is no acubt éntitled to the salary for

| . ,
period from 3rd Yovember, 1363 to 1oth January, 1967

- -

and he is entitlec to otheﬁ penefite 1agally

pemiscible to him=-

(H\ In the result, thepetition is& allowed with ceosts,

1 -

Let a writ of iandamus is a caumendirg the opposite

-

Jarties te treatthe petitioner's service eontinuous
i
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-
\

ana fix his pay and.siniority with reflerence to his
I - -

origingl date of a.pointment, ngmely 27th October, 1956
|

and to pgy him S3lary at the rate that may be fixed in

i -
accordence wibh mles and according to the time secale

for the seriod 3rd Wovember, 1962 tc 16th January,

i
1

1270 after mgking adjustment of 511 the sgme that right

have been pgl:. to hi]ﬁ so far for the sged period or

any part thereof by mgny of 8alary and gllowances and to

-t

allow him z1]1 other henifits that way be aviailable

-

|
tc him under the ml?s and law.

}

Sd/T.SHMisrg

Sd/zﬂ.ahaVir Singh

| 21/12/1977
i
|
|
|
!
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ny cllent I an he reby enclined to give not:Lce under

{0
v o

IN TH4 HON'BLE H.GH CWHTUF JUOICATU KE Al ALLaaaBaAD
IU CKN. W odiCE I CENGW.
WKL T rJf.UIrIOrI MO, OF 1979

SU RadPAL S/0 J AGAN NALH

r/o Ggrhi x‘utwalll C.P. -
’ o k ] «.+Petitione
flunshiganj, Distt.Rape Bareli.

Versus

- - - |~

Union of India an. others .++0py. Partte
annezurg No, 4

FrM THS OFFICE Q- PedeB8AJPaIe ADVDCATE : RAE SARSLI
Surajpgl S/om"'agannath /o Garhi Mutwalli

! . . REZXBXBREER
Versus

- - -

1. Ynion of Indla. , “through t¢hief Secretary to the
centrPal Govermment ,Pitting at Barcda
House , New Delhi.

2, General nanager, Rgilway Board , Baroda louse,
Vew Jelhi. :

3, DiwiSional bupemntendent Ne Hailway, luckn.w Div,
Iucknow,. . !

4, Assistant angin‘eer, “orthern Hailway, Rae Bareli

. -Opp. Parties.

\J

NOTICE UNDEK S=£C.80CPC 0 sSEHALF OF THE ABCVE NOTED

APPLICAMT FOR naCOVAHY OF ARREARS IUR 470 TO BE TREATED
I~ SEHRVICZ FOx HIS ORIGIFAL DAIE CF APSOINLIENTL. e,

30 OCTOBER, 1958. |

WEREAS on béhalf and under the inetmctiOns of

section 80 capeceto ‘reah.se the arrears due and to be kr&

treated my clint in depose the facts as given under:-

1, That applinakt was appointed as a Knalasi by
“orthern Hailway at Rz Hae Pareli on 30 October, X256

1056, party no., 4 termingted the services of gpplicant on

2nd “ovempe r, 1962,
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..2.
2, That adslicant impugned that order in 3 suit
filed by him in the court of Mansif, Rae ©greli Seeking

the declaration that the order of Asstt, Bngineer

- -5
L -

Kge Bareli . ?emiz}ati“gf the services of gpplicant
was 1l1lggal and ultravire and the suif wgs decreed

l
by the 1earned Mun81f on 2nd11ay, 1964,

3e That an ai:peal waS filed on behglf of Union of

-
- - -~

Indig against the ofrder of legrned .funsif in the

Court of District Judge and the second zppeal in the

hon'ble High Court of Judigature xk which were dismissed
0 ot ¢ .
on 7th August , 1965 gnd 15th Agust 1968 respectively.

- -

The ayplicant w.» ultimgtely redegtgted bn 17(h January,

1970~

4 That the apgslicant was pgid the salary for

-0

- -

the period from 17ti_1 January, 1967 to 16th January

1270, But wzS not pz‘ql_& szlary for the_'period from

thedate of his temingcion to 16th Fanuary.1967,

- -

5. That the applicant has Severgllu written to the

authorities and personally contacted but nothing

— - s

could be done, as the deportmental autnorities did not

-

take over and gll efforts made by the apslicant were

P -

meeringless gnd cculd 2 t solve the parposees

6. That after a lorZ negotiation with tae authoriti

the g0 licant couldjget nothing z7ai-st the dispotic

attetude of the authorities sypeciglly the gpylicant was
|




)\\

)

¥
| Do
5. F >
ecinauicglly thrust Jpdly gufing iong atanding 1itigatio; ¢
and it was nct poskibla tin ﬁhe lack of monsy to seeklegal
re.edy thrcugh Court. ;
7. That Badloo nanson ﬁnc waS alS0 one of the

-

Party in the civol sgit in the Court of lunsif represented

through writ petition No. 1972 of 1271 in the hon'ble High

Ceart of Judicotureat wllghabau, lucknow “ench hucknow o
X5x regrestkdg to issue Urit of xmEsd nonedenus gccording
the op.osite ~arty to treat his ser.iees continecus and
fix his Pay 9nd“3enioripy wi%h refererces to origingl date
of gy.ointiient ngmely and tu?pay Bis salary at the

rate th;t gy be fixed in acéordeace tu the rales and“the
getiti -~ was acolwed wihih aﬁ? cost. A copy of jud jement

is attached herewith for th: perusal.
1

-
|

8. That the case"ofﬂtne aprlicgnt is quite similar te

the cagse of Badloo #“eason ﬁho has §lregdy ;ece;ved vhth

|

reference of original date of appointaent and in the light
of decision given by the ﬂoﬁ'ble High Court 1is inforeseble

with the applicant. | .
Therefore, it is for your Kingconsideration
to;109K into“the nmgtier and.Preat"tne ap.licantts segvice
continecus and fix his pay énd“SeBiority with reference of
his origingl date of agyoirfment ngnely 30th October, 1958
and t0 yay his Salary at the rate that may be fixed
according to tge rales.
Fgailing so“after e;pigy of 60days a writ s&k
Shall be filed against th;UEion of Indig in the Court of
ccampetency ang all the"exgénces incurreng in litigation
shgll lie upon fhe xkEx Un:{{gr of Indiage
Dated 27.2.1979 e 5d./P.S.8a)pat, MeAeLLeBe
' ! advocate,
\ Hge Bareli(UP)
W —
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IN THE HOUN'5Ls HIGH CuwHT OF .i}‘UDI CATURE al' ALLAiRAoAD "7/%
IUCENUW paNCH Iy d:{rc’.-;. ‘\%

- S ey oy s
ar

Writ petition Wo, of 1B79

s\lrajpal ‘ ...i"etitioner
Veisus

“fnion of Indig and others e.es0poe Parties

BM?T En!ﬂ &t.]l N‘. 0 ] :2

T -~

_ BAGIOTINES e D

il L

1o
=

i
ll".a

To

1. The Union of Inaia, through the Secgetary 1
hinistry of Hallway, Hail Bhawan , Wew Delhi,

2. The General l'lanagef, Worthern daliway,
Baroda House, Wew Dé}hi: ) )

3. The Divisional Supezfj.ntendent s Yorthern Railway
Hazaratganj, Lucknowe .

4, The Assistant ingineer, Worthern Hailway, Kae
.‘Dareli. | )

The gpplicant res pectfully stat§§ aS under:=-

1. That applicant wasS avvsolnted as a Kialasiby

the Vorthern Kailway at tHae Bareli on 30th October, 1958.

However, the Assistant Engineer, Hae Barelli mmx3@Kiopposite

partyes 4 illegally terminagted t:he services of applicagnt

on 2nd November, 1962, |

2. That agplicant challenggﬁ the order by a suit

filed by Yim‘.in the cuart I ;-iunéil, K%e Dagelz.l: seeking

a declargtion thaF_ thg prder o;‘ Assj.stant Enginger,

Hge Pareli, teminating the Senvices of gpplicant was

r1legszl and ultravires, lhe suit was decreed by thlie
Wﬂzeamed Yuwsif on 2nd .ay, 1964, -

3. That an appeal waS filed on D2Balf on Union
of Indig against the order of learned Hunsif in the
cwart of Oistrict Judge, and a Second av.eal in the

Hon'ble High court of Judicature at allahabad, Lucknow



llll.1llll.lllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllll
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2. ‘ 422?
- i -
Bench, which were dismissed on 7 th Augus} 1565 gnd N
1968 respectivily. The applicant wes

and 15th August,
ulimately reinstated on 17th Janu%fy 1970,
4. That the applicant was ayid his sglary for
the gerind fsem 17th January 67 to 16th January

1970 but was not paid salary fromfths date of the

order. of ks tenﬂinat;on to 16th January 1967,

5. That the gpylicant has réspegyely written

to the authorities and has also personaglly contacted
ther but nothingncould oe dOne,;aS the departintal

i

authorities“di& not tgke ci e qhd all efforts .ngde by
\ the applicant were futilee
6g fhatMOne Shri ﬁamloo,“ﬁaﬁon,”whose Services
and also been 5imilarly temidated and who had also
filed a similar suit in bhe Céurt of unsif Rae“
?argli having Succeedgd in aﬂi the Courts was instgted
h alongwith the gp.licant . He;was also similarly pqid
for the Jeriod 17,1.1867 tq516.1.70. In his case also,
the Department Pefused to treat his services ags continucus
and he was not paid sglary for the .eriod 2,11, 1962
to 16.1.?7 . Aggrioved by tﬁe refusgl gf the
Yepgrizent to pay his salafy for the entire period,
the sgid shri ﬁadlgo filed}tae wr@t petit;On no. 1979
of 1971 {(decided on 21, 12,1977 in thehﬂOn’ble High court

of Judicgture at “llghabafi: Dacknaw-iench.ihe writ

petition was allowed and it wgs ordered by the
Hon'ble High Court that his services shall be_deemed te be

o
; ~

~»
continuoous and no quegtiOns Bqug af“limitaiiOn

apPcSe in the case and il was gccordingly ordered

T
that he should be pzid Salary for the entire

period from 2.11.62 tof16.1.67.

=

a4

That there is no distinctiom between the cuSe

I

7,

i
|
i
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of Shri adloo and that of t.e apJlicant. 2,8
That on 7th July, 1579, the appliceng 1eamt%

8.
fran ~adloo that the departumert has complied with

the orders passed in the writ petition filed by
him and he had been paid the entire salayy which

was due to him . ;

Q4 . That there _is no resson ‘f’bo discriminagte
between the applicant a»d Shri Badloo.

10, It, is, therefore, reqiested that &EEx the

applicunt be pgid the arrears o§ Salary B for the
period 2.11.1962 to 16,1.1967 iz_; accordence with the
judgenent passed Dy the %& Hon'ble high Court of
Judicature at Allahaoad, QMCK!}:IOW sench ,Iucknow
in writ_'petitiun T 1979 of 19'71 without dalay. The
apslicant accoidi-gly makes tyis deugnd and if
the entire anount due to the qbghcant__for his
salary fron 2,11.1962 to 16.1.1967 is not pald
within a2 fortnight, the applit‘iant shigll have no

altémative but to gpproach cctgﬁtrt of law for

ref ress of his dues. _‘
: Sd/(3u1ajPal)
Dated at Bae Bareli ¢ s/o Jagannath
The angust 1979 / r/ 0Garnidutivalld
PO.unshigan]
“istt, Rge Bareli
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and its annexure and in a position to reply the same.

3. That in reply to the contents of para 1 of the
writ petition hereinafter called application it is
submitteed that the applicant Shiaj Pal is working

as Khalasi under IOW/Rae Bareli and belongs to

the back worni community as entried under the
constitution,

4, That in reply to the contents of para 2 of the
application it is submitted that the applic ant

was initially engagedas casual labourvalue man

we.e.£f. 30,11.,1958 for & months @ 1/25 per day and

was allowed CPC Scale w.e.f. 30.4.1959% 30/~ per
month and other allowances as permissible under the

relevant rules but not 1lth Dec.1959 as allazed in

the instant petition .

Further the apBlicant was discharged w.e.f.
9.11,1962 as per office record but not on 2nd Nov.

1962 as alleged in the instant petition.

5. That the contents of para 3 of the petition

are admitted with a submission that the applicant

/hluwv AEN- DT



6.

7e

3.

was put back to duty on from 17,1.1970 as per DPO

Lucknow letter No., 239/E/IID RBL-Badloo dated 10.,10.69,

That the contents of para 4 of the application

are admitted,

That in reply to the contets of para S of the

application it is submitted that the applicant was
put vack to duty as per courts orders compliance with

3 years back wages as permissible under the railway

nnles.,

8. That the in reply to the contents of para 6

of the petiion it is submitted that the applicant was

paid the arrears from 17.,1,1987 to 17,1,1970 as

per our office record in accordance with the

Railway Rules,

9. That the contents of para 7 of the application

are not admitted and are denied as no letter in the fo
~-rm of representation is available on the record

of the ansering respondent. More over the applicant

had failed to adduce any evidence of the same being

sent to the respondents, Purther the assertion that

the applicant/;ﬂﬁ’had personally meet the authopities

imi <. A YL
2 4A’€)“»—J2i)3‘1,



BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL BENCH
AT ALLAHABAD.

REPLY
ON BEHALF OF RESPONDENT NO. 1 to 4
IN ROGISTRATION NO., 658 of 1987(T)

Arising out of Writ Petition No, 658 of 1989(T)

Suraj Pal = = = == =« = =« =« « - « Applicant
Versus

Union of India & others = ~ « = =« « Respondents,

I, R.P, Mishra S/o Late Sri S.p. Mishra
aged about 45 years 1s presently ported as Assistant
Engineer Northern Railway, Ral Bareli most respect- .

fully submits as undcers-

1, That I am the respondent No, 4 in the instant
petition filed under Article 226 of the Indian
Constitution Before the Hon'ble High Court at
Judication Allahabad Lucknow Bench Lucknow and

is duly authorised on behalf of others respon-
dents to file the instant reply.

2, That I have gone through the petition filed
under article 226 of the Indian Constitution

Um) — 2T

Az BN
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concerned is also gdenied as the applicant
had received the payment arranged by the ansering

respondents with out protest or grudge.

Further the claim of the applicant had becoem
walls
time Dbarred as the instant wist petition was filed
on November 1979 where as the applicant had claimed the

wages for the period 2,11,1962 to 16.1.1967.

10. That the contents of para 8 of the applicahton
v
are at allnrelevant for the decision of the present

case and needs no reply.

11, That the contents of para 9 of the application
are not admitted in the form they stand. In reply
there to it is submitted that both the suits were
flied under different numbers and the issues framed
were also not common hence the gquestion of same

charactor does not came in between.

12, That the contents of para 10 and 11 of the
application are not at all relevant for the decision
of the instant application hence requires no comments.

. s
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13, That the contents of para 12 of the applicatio
-n are self explanationary as the applicant had
himself mentioned t at he had moved the representa-
tion only after January 1979 and had filed a notice
dated August 1979 alleged to be send through his
counsel but the sape 1is not available on the

record of the answering respondents . More over

the applicant had failed to‘ adduce any evidence of

the same being same to the respondents.

Further it is emphatically submitted that
that claim of the applicant is highly time barred and
the same can not be entertained by this Hon'ble Court

and is liable to be rejected with cost,

14, That the contents of para 13,14 and 15 of

the instant petition are vague and misconceived and

requires no comments,

More over the same are not at all relevant

for the decision of the instant petition.

15, That in reply to the contents of para 16 of

the instant petition the contents of para 13 of the

counter are retreated.

T Ny
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l6. That in reply to the conterkts of para 17 of
and 18 of the application it is submitted that the
applicant cannot be granted any advantage of his
ingonorance of had as the instant petition is highly

time barred as dese¥ve to be dismissed with cost to

the respondents,

17. That in reply to the contents of para 19

of the application it is submitted that the applicant
was taked back on duty as per court order on the
é8claratory suit filed by the applicant before the
learned Munsif Rae Bareli having suit no., 52 of 1963
seeking the termination order dated 9.,10,1962 passed
by the Assistant Engineer Northern Railway Rae Bareli
as null and void and the same was up held at the
appellate stage. But the applicant had failed to

move any representation or suit for arrears and as
such the present claim is not only time barred but
the instat writ petition ia not maintainable and

is liable to be dismissed with special cost to the

respondents.

18, That the contents of para 20, 21 and 22 of

the application are wvague and misconceived hence

, PR S
e -
(v # AE N uny
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are emphatically denied. Fruther the contents
are based on ill adviced obtained by the
applicant and can not be helpfull in manner to
the applicant and as the present application is
highly time barred. More over the applicant had
failed to vail the department eemedy available

to him under stationary reules.

Hé@nce the present application is liable to

be rejected with special cost to the respondents.

19, That the contents of para 23 of the applica-
tion are vague and misconceived and are emphatically
denied. It is em;hatically submitted that there is
no voilation of Article 14 of and 16 of the
Constitution in any manner nor the legal right of
the applicant had been in firnged by the answring

respondents,

20. That none of the grounds taken by the

applicant in the instaxt writ petition are tenable

-
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under the law and the presert application is devoid of
any merits., The applicant had failed to establish the
cogent grounds for the interference of the Hon'ble
Court as the instant petition is not only highly

time barred but is also against the general naorms to

avail the department remedy first.

In the light of the above submission the
Writ petition filed by the applicant is not at
all maintainable and liable to be dismiseed as
time barred with apecial cost to the respondents.

S

VERIFICATTION

I the deponent named above named do hereby
verify fhat the contents of para 1 to 12 of this
Counter are true to my personal knowledge . The
contents of para 3 to 188 are based on the perusal of
record and the contents of paras 20 of the application
is based on the legal advice which I believe to be
tnue . Nothing material has been concealed in the
counter. So help me God.

Verified at..Ree Breli

Dated 4%.%.88 mg(dﬁspsﬁkaﬁm
%0 X0 UMl

~'€.
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