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Hon' Mr. D.K. Agrawal, ”“‘J.M.

a Y
Hon'! Mr. K. Obayva, A.M.

Shri H.P. Srivastava, Advocate appears on behalf
of the applicant and Shr@ Anil Srivastava, Counsel
appears on behalf of the r espondents,

Arguments in the case, almost concluded.

Shri Anil Srivastava, Couﬁ;sel for the respondents,
when questioned by the Benéh, as to why the

pay sheet has not been prodi;ced, stated that . 1
the same was not summoned. TLet it be producad ;
tomorrow for the perusal of ﬁhe Tribunal,

If the pay sheet is not prodtft;ed, RECesSary —
adverse inference will be drawn.

Copy of this order be given to{"‘g‘the counsel for
the respondents. E p4
O

AL T M.

(sns)

7~

Hen ' M DK Agranad Tm.

—_— - 4

}

Sinha G@“M‘*J 4”‘*%6“%&%
omd S A Sinottrna aontiel
Aoo fhe repponelodly 2 bssend-
Q:?“W,iy eonoluded , Tuclgmert

CIVAS . D




CENTRAL ADMINISTRATIVE TRIBUNAL,

CIRCUIT BENCH, LUCKNOW |
|

Registration T.A. No. 421 of 1987 (T)
u

[
Anwarul Hasan .... Applicant
Vse ‘
Union of India & Ors .... Respondents

Hon' Mr. D.K. Agrawal, J.M.

Hon' Mr, K, Obayya, A.M,

j .
( By Hon' Mr. D.K. Agrawal, J.M.)

The above case was registered on transfer

I
I
!
I
I
|

of the record of the writ petition No. /1256 of 1979,

from High Court of Judicature, Lucknow{Bench, Lucknow

under the provisions of section 29 of the Administra-
|
tive Tribunals' Act, 1985, !

20 The facts are that the petitiOneé namely,

Anwarul Hasan was appointed as Boiler éasher Mate

on 19.5.56 in the scale of ks, 30/~ 1/2 = 35 on Rs, 30/=

per month and confirmed with effect frém 19.6.57., The
post of Boiler Washer Mate was later désignated as

Boiler Maker Khallasi. The petitioner was thereafter
promotedé on ad-hoc/stop gap basis by ag order dated
30.8.63 (Annexure-I to the petition) aé Telephone
Attendant cum Booking Clerk in the scale of Rs,105 - 135,
on &,105/- per month w.e.f. 18.9,63 ané continued to
remain posted in the above said grade gn one or the

other post carrying said grade availab;e in the Department
till the writ petition was filed in the High Court of
Judicature, Lucknow Bench, Lucknow on ‘.2.1979 except for
a short period in Pebruary, 1966, %ccording to

the petitioner, he was wrongfully }Iréverted

to the post of Boiler Maker Khallasi on 3-2-1966

iy}<_<3}a%52‘;?ﬁl\ ceee2/=



and after 3 days, transferred as leave reserved

Khalasi on 6.2,1966., The petitioner, it is alleged
represented against his wrongful reversion. He was

then put back to work as Tool Checker in the same grade
i.e. B,105 - 135 w.e.f, 12.2.1966 and continued to

to work as such till writ petition was filed in the

High Court on 2.2.1579. The contention of the
respondents is that the petitioﬂer on his own opted

to be reverted to the post of leave reserve Khallasi

in order to be utilised against the leave vacancies of
Jr. Clerks/Store Issuers/ Tool Checkers etc. in the
scale of 7,105 - 125 w.e.f. 3.2.1966, No document

has however been placed before us to arrive at a finding
as to whether the option was exercised by the petitioner
aS alleged by the respondents. ‘However, it remains a
fact that the petiticner continued to work in the grade
of Jr. Clerk i.e. R.105 - 135 withdut any objection on
his part and therefore, we can infer that the petitioner
was a consenting party. The re;pondents have further
alleged that the petitioner was made to appear in the
test held on 9.4.72 for empaneIQent in the grade of
RBs.105 - 135, but he failed to qualify. Thereafter, he
never appeared and as such was ﬁot empanelled for
regularisation in class III pos; in the grade of Rs.105-
135, However, it is also a fact borne out from record
that despite being unsuccessful‘at the test, the
department did not revert him till 22,12,78 when the

impugned order (Annexure-5 to the petition) was passed,

Phe petitioner, by means of the above said impugned order

dated 22.12.78 was reverted to the post of Boiler Maker

Khallasi, Therefore, he filed the above said writ petition

on 2.2.79 and made an application for stay of the
. |

operation of the impugned order. A Division Bench of

< (}‘_n—') 00-03/-



the High Court (Lucknow Bench) passed an order

on 2.,2.,79 staying the operation of tbe impugned
order dated 22.12,78 for a period oé 2 weeks which
continues t° remain in force. An e%—parte order

1

was further passed by the High Cour? on 17.1.80 directing
1

the respondents to pay the salary oé Material Clerk

to the petitioner w.e.f. 30.12,78 aéd the respondents

consequently passed orders for payment of the upgraded
grade of Material Clerk i.e. R®s,260 = 400 to the petitioner

in pursuance of the orders of the High Court,
/
1

3. The petitioner claims that noﬁwithstanding the

fact that he failed to be empanelleﬁ in the gradé of

RBs.105 - 135, he was entitled to be%laced in the grade

of ®.,110 -~ 180 and assigned seniorﬂty qua respondents °

3 to 10 who were junior to him at:the time of substantive

appointment in the grade of &, 30 = 1/2 - 35. The

petitioner also claims that in puf%uance of the Railway
Board Circular dated 9.6.65 he cannot be reverted
back tO his substantive post becauée he has completed

the officiation period of 18 monthé as contemplated

in the aforesaid circular of Railway Board. The

petitioner has also claimed confirmation and seniority

as against the respondents 3 to 10;

4. The respondents have pleade& that the petitioner
holds the substantive appointmentjof Boiler Maker
Khallasi; thath?ailed to pass thé Trade test and;
that therefore, he was not promot;d to the post of
B.T. Boiler, Skilled Boiler or Hiéhly Skilled Boiler,
The respondents have further pleaéed that two distinct
categories existed at the relevanL time, one was that

d
of Boiler Maker Khallasi and the other was that of leave
m&a‘i >=°—'a"‘, ‘{00'04/"
R

f



1
1444 ;
[

I

J
reserve Khallasi; that the petitionerfhaving opted
for leave reserve Khallasi on 3.2.66,;forefeited his
claim for promotion in the category %% Boiler Maker
Khallasi. The respondents further p#eaded that as
regards the promotion of the petitioéer from the

post of leave reserve Khallasi to thé post of Junior
Clerk/ Store Issuer/Tool Checker etcﬂ the same was *
subject to his empanelment on the b%sis of test, but
that since he was not successful ithhe test in the
year 1972, he was not empanelled. &he respondents

also pleaded that the post of leav%‘reserve Khallasi
was surrendered some time in the yéar, 1978 and therefore,
in the circumstances, there was nﬂéoption but to pass the
impugned order reverting the petiﬁﬁOner to the post

of Boiler Maker Khallasi which Wa% his substantive post.
The respondents further pleaded %hat the grade of

Junior Clerk i.e. R, 105 - 135 wq% upgraded to Rs,110 - 180,

i
but that the promotion to the upgraded grade was not

t0 be done in a routine manner tﬁat only those employees
i

who were already empanelled as ;jresult of being
successful in the test were plaq%d in the grade of
RBs.110 - 180. The respondents h%ve placed before us

the proceedings of the Meeting %f Permanent negotiating
machinery held on 19.4,73 and 7;5.73 t0 indicate that

the upgrading of leave reser%eﬁkhallasi from the grade

of 8,70 - 85 to the grade of %.,105 - 135 was a matter
!’
of routine but the placement in the grade of Rs.110 - 180

was not a routine matter.
|
Before we proceed furthér, it may be mentioned

5.
I
that the grade of #.105 - 135Y was revised to %.225 - 308 by
[

the Third Pay Commission and R 825 - 1200 by the Pourth
Il :
The grade of ®s. 110 - 180 was revised

Pay Commission,
»H‘[%ZW{L—‘
oé‘/? :{i 00005/-
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t0 Rs. 269 - 400 by the Third Pay Commission and
fse 950 - 1500 by the Fourth Pay Commission.

In view of the pleadings of the parties, the

6.
following points arise for consideration in this case;

If a class IV employee in the railway admini-

stration has continﬁously worked on ad-hoc/stop gap
il
|

basis for a period of 18 months or more in a class III
post: ]
(a) Does he acquire any right? f

Is any test mandatory before he is regularised?

(b)

(c) Is he entitled to be regularised in ClFss III
service without passing the test on the sole
ground that his work has been satisfacﬁory?

(d) What is the effect if, he appeared in #he test
j
J

and failed?
(e) Is he entitled to be given a further opportunity
to sit in the test? f
j

When can he be reverted to Class IV post?
)
(g) Is the applicant entitled to officiate in the
grade of %.110 - 180 because his juniors have

(£)

already been promoted t® the said grade?

7. It presents no difficulty to us to answer the
above points or issues arising in the casé. The

reason is that a full Bench of the Tribunal by its
judgment dated 5-5-89 in the case of Jetha Nand and ors

Vs. Union of India and ors reported in ' Full Bench
(1986 - 1989) page 353', has held

Judgments of C.A.T.
that railway servant should first be qualified and

suitable by a test, to be empanelled for appointment

J

f
It is only then that he acquires

!
| found
to the promotional post

f Such a person

]
[}
a prescriptive right to0 hold the post.
Kir)zizﬁ%foEaLASﬁ(:_ ceab/~

|

——— .



acquires a further right when he completes 18 months
officiation in the promotional post and that i$ why,

he cannot be reverted without following the procedure
under Discipline and Appeal Rules. The views‘bxpressed

by various Benches of the Tribunal in the past few

[
years on this matter were taken into aCCOUnt.; The
four circulars of the Railway Board dated 9 6.65,

5.12.84 and 20.4.85 were also taken into account,

15.1.66, 5.12. .
The prinCiple of law laid-down hy_ggglglg_§g££ggg_ggg£;
in the case of Narendra Chaddha was also considered
carefully, It was then ruled that a test ii mandatory
before class IV employee can be regularised‘;n a class III
post held by him on ad-hot basis for number;of years
and that mere officiation of 18 months, if ﬁe has

failed to qualify at the test, will not confer any

advantage on him. Howewver, the Hon'nle Judges of the

larger Bench also laid-down that class IV employees
who are holding ad-hoc class III posts sho?ld be provided

several opportunities to qualify and be reverted only
In

if they do not qualify after repeated opportunities.
view of the principles laid-down in the aaSe of ‘'Jetha

Nand(Supra ),the applicant oannot be regu}arised
in Class III post, unless he qualifies atgthe test
il

meant £or promotion to such a post under]the rules
. )
of railway administration., Therefore, tﬁe points (a)
i

|
il

to ((g) stands answered accordingly. 1
i
@

As regards the claim of the applicant

8.
to officiating promotion in the grade of #.110 - 180

like his juniors (Respondent nos. 3 to }o), the
applicant was not entitled for the samsffor the
simple reason that he failed to qpalifé at the exami-
nation for regularisation of class IIi posts in the

grade of ®%,105 - 135 while the respondents 3 to 10

‘C\KQ/?‘: = ceesel/=
1



l

i
!

[
for a class III post in the Grade of|R. 105 - 135,

Therefore, the applicant cannot be qﬁuated with
them nor entitled to the officiatiné promotion

were already empanelled on the basis;of test

in the grade of R.110 - 180 like his juniors

(respondent nos. 3 to 10), ;
1
I

9. As a result of the above discussion, we

hold that the appointment of the aéplicant in
i
class III post in the grade of %.105 - 135 (revised

to 15,225 - 308) ( further revised #o R. 825 - 1200)
cannot be regqularised, unless he qﬁalifies at the
test ment for holding such a post{ However, we
consider it expedient that the apélicant be not

unless i
reverted / he finally fails to successfully pass

the test despite repeated opportunities as held in

Jethanand'case ( supra ), we consﬁder that he should

be aforded three chances t°© appe#r at the test,

In case, he fails at such tests.gthe competent
authority can proceed to implemegt the impugnhed
order of reversion (Annexure - Sgto the petition).

In the event he successfully combletes the test,

the competent authority will consider the question

of his confirmation and senioriﬁy qua respondent
nos. 3 to 10 inaccordance with the rules on the
subject. There will be no ordet as to costs,

. A ¢ .
M i&fiﬁiz*"”// : MEMBER (J)

(sns)

October 20, 1989 ;

Lucknow.
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and promotion end conflemstisn of opposite party 3 to 5

to the »osts of Zallex llgkew cond promotlon of opposite

pevty ng, 6 ond 7 ¥ llatapial Clerk is therefore malafide
oh intiin,

N

il -

Tet the ~1lezed YTwonefart under the impougned
order doted 22,313,872 (Lang i ™

muld in effect
avoun® to the ravereion wnd proi-t-art of the petitioner

without rny jnel gonam ~n? g1t ? w-icang vhobcoever
and with-vt folla-

ing whe Ave prgedcs of law prescerined
undar Lrhlels 311 of *he Conskftettan 4f India and
. withouﬁgphn -
. 1’”
Tl
3

»oeadry® rpo )oid dore vnder Diseipline
And Appeal Qules of Anllray leryorho

The impugn2d ordes
(innexniea V3 therefone, 7o in conbreveniion of the

Maelpline c~nd Cppeal Rl

provisions of Article 211 o2 *hA Concti™vtinn and of
forth by the Reilvay Barpd 4

ofn
nLe

les oo pep "rmheomnrebion out
+

1Lf vide Lhelir letter

#

.

Tha’s g9 far the petlticney h-e pat roceived the
fmpugned order dated 22,12,197R "Sranct=ingt (actually

revarting) * hinm back to the rmch jrafor srade of
Boller lMoker

Hhel~sgl (Cnme:zazve 7S ongl ~q ~Tfect ﬁas
besen glven o 5t +111 novw, ©BPut the oAposite nomdy Te 9
is tant upon imnlerenting this Imon-ped Fnian wiskin

a day or tvo.
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That 1f tho opposite navt
2bove plan “hr-ugh e m

€3 carvy a2t the
angerrin
rnd opnosite parxtie

of the of¢i 03 stalf
ieg 3 %9 7. the petifianer -h-17 mffow
. T e chelT enff

imneprratle Jnse ond Joge hiec fhure pro-lects 28 pe he



7
1R, -
’ L,ﬂ—);? t—
~ w111 e revertad t9 much iniagm cadrao} szzand will
< - .“ : s 196- 232
{'&* Fa, o heve %0 vork a2s ~n ordinaryg lohynrer, e
M . - [} *
AS o e \ ,
Y TR e, That It ls, thevefore, necessary to file this
Pl g e " o) * ‘ ‘
. - yrit patition to stop the ap~ve montisned activities
[ -
\ /r
: - of oppoelte partizs ~nd office sto..ff for getting the
. ' proper walief as no other sditable ~nd equally effective
lh .
g reredy is eovalleble to the petltioner,
1 GCROT¥ DS,
A ‘
: C(AY Bacause the oprocita narties 1 and 2 have
) - illegally dfgeriminetad the netitlorer in matter of
: prorotion and seniorits snd oQ?ortnnitleq for future

prospects in viel-tion of Article 14 ond 16 of the

Coustitution of Indles at various stages and against

other equally placed fellow-emsloyees including opposite

(B) Becanse as the petitioher is seni»r to opposite
“ parties 3 to 5, in the Boiler laker 3ide and had alrendy

passed the Basie Trode Test in 1959 r2fore the opposite

perties 3 to 5, he should be deamnd o have t2en promoted
to the post of B.T, Boller ilakar. (sec
h ond Boiler i

ST

aker (sxale Rs. 260»-406 2

nle

—

RE’- F] 210“' 290 Ro S}

I

"y prior to
opposite prrties 3 €0 5 =2nd g now entitled for an
[

opaortunity to eppear in the trade test for Highly

skilled Poller 'izker zrade II (scele Rr.320.480 R.S)

and if found fit, he he promotad to the post of Highly

fkilled PBoiler (lnker with » seninrity over onnosite

W pertles 3 to 5 at 211 stages.
(Q) Bacause the opvosite parties ). ~nd 2 have so

far deprived the petitionerq;ll due ?romations and

(D Bseouse the opposite parties ) rnd 2 heve, in
| collamyr-tion with the offica st

benifits in the ¥siler Maker side epumerst2d in ground (X!

el
af & n

and anppsite p-riias
3 to 5, dlgerimincted him in not promating $o the pont



. @&

of I2iler lizzer prior to onineltd n o riirs 2 tn 5 -nd
sre continuing to deny Bir thz hap~Ti4c Af thgae

promotions to the detrirent of hig friore prosprets,

Y Becaunse the petitioner h-g “wen 1112--~11v
cephived of the opportunity - o_peer 1r the tr-F2
test for the nost of highly skilled gr-dr 77 Ballen

aker vhich corrpothe grade of Rs.320.480 (1.C%.

(6] Bacause the onvosit2 parties l and © h~ye
violated Lepartmentsl Rules by not confir-in~ him op

hils present post of laterizl Clerk or in h%~ nrecent
crade and cadre to vhich thay themselves mt thae
petitiorer to vorlk on sdministrotive -rounds esince

1963 as an alternative to his promotion ﬁo tha nost

of Boller Maker after expiry of 18 "onths‘@f his servico

in the officiating cepacity i,e, in 1964 i%eelf,

(@) Because the petitioner h-s heen deérived nf
his due promotions and tanifits of seniorityxeqnivelsnt
to those which would heve been his, keé-he baen his.
had he been vorking in his originol cadre, aé en
»1l#2rnative to his sending ¥t back to his cedpa with
all tenefits ond seniority above the opoonsite narties

7 to 5 at 3ll stages,

65), Bacsuse the opposite parties Vo, 2's impucned
order doted 6,11,1978 (\nnexure IV) promoting opbosit@
nerties 6 and 7(who ere much Jjunior to petitiorer in
all respects and have no work oxperience of the "ozt

vh-tsoever, from the post of Store Khalrsi to the roct

FY

of tlata3ri-l Clerk without considering the confiwrrhien

, of the petitioner over and ahkove then ngelreh the-e

lposts »rd without fixing his senfority ~nd 1len fn th
?sdra is 1llez~1l, orbitrrry and digerimin-tive in

d ntrrvantion of Article 14 and 1.6 of the CTonckltitign



—

. W)
(I

1 and 2's act of

Racrned onoosite party Vo,
conciitritine any alleged nonel for nromotion of cless

IV employees to clase III vrdepr 93.1/3 7 quota without
follovwing the nules of seniogrity s

illegal and malofide

done with a2 view to provice urdue preference to their
favourite persons such rs opnosite party No, 6 and 7

(D Bacouse Opposite Party 2t's action of promoting

opposite n-rty 6 and 7 from the noneld nf (fTice Clerk

to the post of liateri-~lL Clerk ig 11i@srl ~nd withovt
any lezal authority,

(K)

Bscause the illeral

nronation nf the aonposite
partv 6 and 7 tn the post of

vatericl Clerk vide the
impugned order dated 6,11,78

(‘nnezure IV) hes also
resulted in the reversion of

the petitioner to the much
junior post of Boiler Maker Khalrgl -nd therefore it is

a tot-~lly unjust encro~chment vpon the lezal rights
of the petitioner,

(13

‘ ’
Becruqe opnosite verties 1 rnéd 2t'g order to
1llegelly revert the petitinner bagh: to the nost of
Poiler ilaker heollasi ofter his fuollv sotisfActory

vork on the s-ma nost for mony yeerﬁ n~~t 1s mezlafide
and hes been possed with

2.

™

wiev to gpo@ moom for his
favourlte ~ercons, opposite p-=tiags 6 ~nd 7 ete,

(%)) Because the reversinn of the netitioner from
the post of Mnterinl

Clerk, grzde Re, 2f2.4nn (R,0) to
the post of Eoilcr Maker Xholesi, grgde Re 19F.232 (R.S)

under the gorb of rlleced trensfer hy the onngsite prrty
¥o. 1 and 2, is sltorether upiuctifigd, 1lle7-in
diserininatymy rnd omounts to Inflictling of vunishmen~

vithout any feonlt o¢ the petitioner a@d with~ut any
just besis,

)

Beeouge the petitioner shovld w2 deermed tn hove

baen confimad ip the nost of Minlar Qexltfinterial pler-
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1935 1 e ofgen vnivky of 18 monthe of hig
st gee Sr afficl-*ing cpnqelty on the s~1d nost on
per Denovimental nles convej@ﬂ throvash Rallwvay Boardts

letter d~ted 28.,5.56 (WM™ ITHR ITS »nd ceonnot B2
raverted heck to ony Tast lowe= ther the Veterial Clor't
rush less t%/ to hig oricinsl nnat A7 Boller Magker Yhelerat

ns
~

Recpuse ophnsite naniy 2te impugred order
drted 22.12.1978 (‘'nnexure VIY rckinc the petitioner to

g0 hock on the oost of Pniler Vaker Whol»si &s in the
nature of nunishment vhich cearpnt W Anflicted upon

the patitioner withont f£ollewine the Aue proceess of

law as nmyvided under ‘rhicle 312 nf the Constitution
of Indiz ~nd under Disciolire spd _ppeal Rules of
Rallvey %erronts,

. As no such proc@ss h~s t2en followed in the
caze of petiticrer the impugned ovd°? fs wold for bveing
in contrevention with '»ticle 212 ~rd Digeipline and

Appeal Rules, |

®)

Boconse petitionerts revortior tn the post of

Boiler ¥aker Khrlasi under +he rqrme of 1Treonsfert violaoter
Railway Board?'s instructions dated 27.,5,56 (‘nnexure IIT

end therefore fs fllegsl and devold of anvy legsl sanction
tshind it,

(2

Becarse the impnened ttrgr-fer ordart dated
22,12.78 (lnnewure VI) diserimin-~$es the netitioner ﬁg

agalnst onposite parties os, & to 1n without any just
reéason tmateoever,

"hils the petitinzner ic YMin- -~e'ad %o rovert

back to hils oricin-l post of Tallem 'falren "Rolnei
opposite narties 8 to lo,who

ope Japinme 9 hie dn gll
respect and vho have no vnrk

being retoined on the same post wrdffected. The improned

order therafore is in vipletion of ‘rhicle 14 and 16 of
the Constitntion of India.
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SEERETOYT TT TR WNBLY PROYFD  thet s

1. Bv upit of certioraii o™ snv other suitable
writ or order the aprosiie pérty ra, 1 and 2 be ordered
to prodvee in origin-l before the Zent'ble Court the
fmpugned orders promoting ~nd confirming the opposite
parties no, 3 to 5 on the past of B,T, Roiler Maker

snd Roiler Moker ('nnexvre No. II) 2nd impugned orders
prorotin> onposite party No; 6 rnd 7 (lnnexure No, IV)
to the post of Yateri-i Clerk =nd the impugned order

of opposite n~rty Yo, 2 daﬁed 22.12,.1978 (.nnexure VI)
ttreonsferingt the petitionér bacr to much junior post
of Poller Maker Xh2lasi pnd fo mm-sh all thes2 Impugned
orders forthvwith,

wrk

2 By a/mondaris or pnv nther snitzble weit or
order, the opposite perties % ~nd 2 be ordered to
confirn the netitioner opn the nast nf Botler Ma ker with
a eenforify over onnosite r-vtice 2 to 5, and to provide
to the petitioner ~11 opp§v+"nﬂties to appear in the
trede test for th: pnst of highly skilled grade IT
Boilar Yeker and 1€ found encercsful then to appoint
hin =2s guch,

3. Altern-tionly, ﬁhe oy mnsitie parties 1 and 2
be dirpcted to ronfinm +h9 nhitioper on the nost of
Matarial eclepe wi+h +he genlinnily due to him by virtue
of his total loncith af serle ~longuith all benefits
0f 2 contlimiovs sorwice freptin- him ~g confirmed in
the ecpdre of Mplor ?lenkﬁiateriﬂl cfngsince 1965 ond

in sony case; plaes him ghaye the prposite perties 6 and 7

ete, hr issuine ﬁL?r;dwmnv to them,

4, By 2 "»if of wgrﬁ~-"f th~ onposite parties

1 and 2 be rastrained fr~ ;lving effect to their
imprgned ordor dofied ??%1QQT97qéﬁaking any acticn in
purstance of th-+ nedew in coot of the potiticrer :nd

-
t

%o furthar dilirct them not to distust the porlitlignacs

L I P ‘ . e e i ~ e s~ L PP
e ’--'Dls---l'lg on flif.; pz.'@&-:’f + 2030 D saldbeaal - U»—L - -
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EEpL

any way tili the disposal of thip writ petltion zs an
£ ‘“”‘Eﬁtlticner ¢s Boller

n:tive to the promotion of the

Any other sultable urilt or order as this
Hdontble Court may deem £it L= posssd In favour of the
pPetitioner ir crder to give him full -~nd rroper rellef

in view of the -tove suinlsaions,

S, Costs bz awerdad o5 the Hont'hle Court may

deen £1t, :
| %W,,,{//M" |

?ucknow “ﬂted- b J
5/ ‘ Petitioner,

ﬂn-n

/35/@9/ rw
| M
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0 IF TP "ATHTTT TTAY AaTmm an e oeareocp o cLEUTL D
| & (TTEUOR FIOE ITOO,
I
h
i|
i |
!1
)
w Anwarul Hasan | Patitioner
:‘;\ i -, Va;:r:]
o L, >
S - o, TUnion of Indla grd othews Opp. Partiss,
j . - C
A R
- "I WM~ TTOR T,
\ l‘ \‘\ . '7? -~ . A‘RT\‘{L“P ?Q‘E—n}no I
! ‘ ., (copy of oxder No, 2200/IT H/Tels it%,.Dt, 20,8, 63)
< T . |
I . .
| Yo, 220 ©/1IT H/Tole Attt D1vll Supdtts Offlcey
“; I-U.CEE'!‘J'J D/-- 300 80 630
| Notic¢a I'n, 01,
Ths followving promotion and transfer orders
-~
ﬂ « are herehy lssued to have L. adlate 2£7sct s
.
B R (1) Shr! Anvarul Tosen, Dollze Haker Khalesi,
l/ 3 \*\'H L ~

'«',;;9 (’TL:[Q H/Q)}\ ToWo, 720 of Xko.Shed 1s tC':pr:z*::rﬁZL;' pronoted as

! — 4 Telephone Attendsnt cum Doolilng cl2uk:’n sceld L05..135 A0
v‘-,@\}. v )’Kg“

o ey, f on Rs,105/. Poi'e with usvel =1llournces poimlizsible under
'{éﬁ;;é;i'>j{ i“" IF/EST ocelnst one of the four pemmunant nosts senctioncd
G recently,
“ (2 3wl Ranmeshvey ?'-“-a;;ad.‘ I, IInd 9
y=ﬂﬁw FD PF Vo, T 251.3W1 is texporerily prorotal s Talephone
W “ Attendent..ctz-PBookling clezk In sc:le Re.105.135 S on I

R5o 105,00 P, with usugl ellourne?: oo neorlssiYle nndn
N th2 rvles ard trensfewred ond poshel cnlo~ IT/TT of
| ont of tha r3"7y crestad posts. :
;_ (3} 8hr! Xvnwar Jo;¢teh Presad TTnd FAlan/F.A,
P.To To, T 200519 is temynr:rlly proroted as Tele ‘tterld
J
N oetn-2ocking Clarik In scgle RSQ-’CQ-N 35 .7 on Re, 108 PO

H with usval allorrne®s wos pPerrlsclille rie- &va —pla: =7

| Nk
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transfz2icd -nd posted undern T /BS’“& rg2inst ont ot the

Yo, T 201277 : s tewpor:s11ly puonptcd es Tecla Attopdant

cum Poskirp; Clerk in sesls 35 108235 "% on Rs,105 P.ife
\
with usual alloveane®s s pem"ssible under the rules and

Ly
transfezrsd and posted urdan TFﬁ“S zainst one of the
I

nevwly creested posts.
This fs purslr t2rore 3 local aJranvementg“'

pending selectlon fcr the post ohd w111 not confer any

QR*; : right to the :tove nameld stefl Tor senlority or future
~ - promotion to the post. |
s
13a/-- flegibvle
’ for Divi, Parsonal Officer,
Tuc;.(ro"
L Copy to tha t
- Tiic LF/LV0 ) |
The IF/FD )
The IF/RSE 2 i
: inforretlon
{
¢
. |
C e , (TR QOPY,
)
;:‘) 5 'A
- ‘ f_ \
?’-' . r.

\ \

| s

aNS M
e \'. ’ / - s v*;ég‘&.‘,q

s R - o _ _
R ) A .
L "
1 W . X ..
AT j :9/24”/>9
- 2--29
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I
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i
h
i
i
b
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I
b
i
*L Anvarul Hason Srtitioner
!
’ ] Versvs
I
Ty The Union of In?i: rnd othCr: ~nn, Partiles
h
':\ AMEXURE e, II.
[ 1
i No, 847:/)-.G(Z5deniority Divl, ounAt, 0fPicn
i nckrgry d-ted Jrernlaet 7S
I “
! Totico,
b
_ o The folloving Bpller lioker In coole o, P8)-400
I(\"QF 4 ﬁf,?‘ .
A T AR (Ro8) cre herchy provislonclly corl’zadd in “help grodes
- ” “ 1 N !
, - N 7 |
Ty ‘L A as Boller iiaker Tvn~ the d-tes noted royfrd ar:inst €ech
_& . ‘
, A ’ 1, Jeg Preshad B/iiaker Mg ' 2,2.7°
\ ' -
‘:h 2. Teen Layel dn Lo 4.2.72
it . . ;
\ 3. iPkh 22 do FOB 5.2,72
b :
\ : 2, “alt Vnhd, am T 8772
]
t i P <7 q
o) 5, Gaurl Shenkcxz ds LD 13.2,72
[y
I
“ 6, Jalt 3ingh do Pl 9,3,73
I i
‘u 7, hangoo Lall do POE 3,5,74
“ 1
! 8, Bhagwan I?en do Lke 13,5,74
n . E
i
T 10, Ram .lisroy do wo 37,007
|
Tl e ssslstant Soesonid iiiol, ol
: oA Copy to IT/isO, P, T2 end Varcnashk, fon 1-7-. ilsn
i and nacdgsary actlon, |
c L’.\QG“

.- L RKi/26,17,75
e S
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Anraml Hrsan o T
Veren s
Th2 TUnfon of Indle znd othsr LoD, Pertles,
“1 “'- ::’tﬂ{r‘ ’?g. : rIo
"\Toht'ﬂppn Rv:"‘xwﬂ >

T3
Llvl, 3upds, e Df:-c"

Lucknasr,

~etter 1o,

2, 1‘789

22pn Z/E..6/1.

(33-1/3 5.

n'c IT ~

.-.uug

33-1/32 FaTe-4 N FIC d g=dm ot w0 @ 3T ¥
. [ ]
a0 ux o9 FTurey 3 W 9®T 03 TETE 19-10~78 GTRT TEr
"’%
\ ﬁ%mﬁﬁ?ﬁﬁﬁwﬁm&mﬁﬁ?@ﬁ/
N ?' ﬁ
- ‘\ a ﬁ "ﬁ. [
) - .
1 1 ¥
G, ! P Dregenty ot oo RS
n,! Tame of steff  t.p: .‘;70 ::.* L AT
' i _rhabion SR SSRGS G
1. QokoPandey /o Mmpy eleri: REACNA S
3hri 0,2, Perder vndéap VAL
2, 2lta Prrgrd ;I/C tnéer D%
01,233 R4 A
3, Thakur Sinch /3 ander JII/3200/3 RO
A, B.P, Tirpathi Stowe Kh, Iz DRSNS
LD/
5. Raijan Lall 1/C uncer I3 I
(ﬂo Cf— th\ chQ /c:J
2, B,¥, Pandey., 14/C IF/IKD 1/ AV
7. T 1a- Sharl jeurya C.Xh, vnder  Cle=w reEe fon
T3 LT IIRD
f. Rema Jhap¥eighp-mo

T Tt "
- PR /u
T

b ad

a0 /0 tndae I
arl

~ Ty f lalal
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v
X
%
¥
9, Jherso LelV(Z,C,  Chooiiiarsr dn Clerk 0f4g. A/
.:;J'aof’ffc‘? :KO
y; lg, Tej Warain J%neh 17/C mrden V.G Clexk P (BRANCH
- ’.Z'J/ MLATRS SR
11, Jarjoo P4, (3.0 th, unferTI/3LN Clerk ASN/OLN
12, ¥and Lall T vnder Sr \/C GFO/iiG3
f’,w./::?,
13, ates Badal YaAlavw :iC mrk’" =1 /C LF/L¥C
uan;"',/_. v
14, Har Bhajen 3ingh .atoae Sh, under 1/C LFLKO
1T/ K0
15, Tara Chand 12/C under ATX]/ Clerk 0ftg.~/cs
o BLECT/CB/ K0
16, Shyam Lall ue ndf‘r iR/ M/C LF/LKO
g s/o Harl Wandan ¥r ?.C/B"
‘:— 17, Shembhoo Nath 1C unger 3I/  M/C IF /1KO
y Gagan, AC3R/ZKO
{ 18, Ranject Bahadnr C unéer I0°/FD Clerk appointed on
. h : compasion~te grounds
19, fenik Chand Tadav (3 undg» T°LG /G LF /L0
. B0 ‘
20. S.D. Tabey 7 under 77T/ Clerk DSTE/IK0
b T .
21, Rajendra Kumar  lC undepy "I/ H/C PI/FD
' JC17
T. ._ '. : )[( ‘\ .
BN \ TN, Singh 112 under ir, iu/c LF/FD
U Frmg/as’,
:. PO n' |
] . )
' S o 23° Shyom Lall HC under 7.,C YL LF/FD
v b 43,
‘;:‘ ’ 2 -
/! (L\GHOO RAM)
' Tor 3r. Livl, Personzl O0ffice»
\::' : Ty '!»rqov
] -
b Copy forvarded for irbrmatisn s
Voo L. OTI-PEE, SPR-GIN.333, TN(3p)) 53, JTTLE & II/LKO,
|\:| &T"]\T/}‘, $
9. PUI/aPL.)E3B
' 2 HI/"B/.-.aK.C CHI/"B/}ZKCV
4. LF-LXC, P EgB, 7 |
! 5- I0°./4& IV/ rRe. IO r/FD P I/"'\ md_
others concdrned,
' 25 =
[ [ v A
?\' v ] 8es
lr‘ . o
S
E{! Al

%sz g
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Apnvarul Hasan

The Union sf Ind?- ~nd othars

Venels
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JUPIZATTYT T CLLABABLD

i A ie e So R
RRARSAI M

of 1978,

Petitioner

Cnp, Pertices

AWM Y
“\ No,EG/3/78 : Dated 22.3-1978
Froms

Loco Forexzan,

Nc Qo ITmcknnw,

3
]
£YS

The Asstbh, Personnel Cffiger .. II, .
N, Rly., Iimcknov,:
¢

k54 1
Qe gy TDAEMREREEIUIN Forneiion of nangl for the post
of office clerks in Grede 259.400 (Ro3).

SOAWR e N R
S - A
- '3-"(4 Ref; Your letter Mo, 290B/F..6/1.(272.0./37 doted 4.3.1.973,
- Qﬂ&,/ .
. r - Please £ind hep ~i+h the annlications of the
TN . » 14 | under noted st for the ~hove nost ¢
N -,
) » ( ~ ' / 1
~. TP ST soma. Y-
. Uo. Name ___Irthorts noma  Dasion-tion
'$ 1. Shri Surendra 2ahadur T, 2.3rivastava Cleaner
2, " Moti Lal Sharme . Radhey Lall Sharma F/Kh,
3. " Loloo Rer Jhnrme Uote BE, Shrrma Cleaner,
4, " Har Phgjen 2ingh Herdlt 3ingh S/Kh
5, I Gyan Prekash innoher Lall Callman
Be *  Rajesh Kum-or Shukle ChoteyLal3dhukla M.3.Kh,
., 7. " Radhey 3hilem iewe F/Xh,
j,f;:S"’,
[ 8, " Putte Lal Fihal Clasner
A 4')/"/
7
/ﬁ»’ 9. " Shyem Lf) Zhatiz ' Har Dayal Bhrtia Callre
1o, " Shymmalivomnr Das Fazendra Vath Dass I'/“4

11, " Jant Lell Dyere Tall DSk
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26,
27,

3.
32,
33

.. »
—y
- h.'. Te el

oo Vinhkeroze

o Qo “hilpwan Dal
" Jhrirem

" gengram dingh
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" Xishan Yadew
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" Petridi Solorer

" Geye Pd,

" Bhairon P4, Trinethi

M., g . 2 * >?, .

rkhmoe T4 Diebkapma F/Kh,
s0%h R?ﬂ Del Clezner
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Putt¢o Singh II F/Man

Qar ﬁurat Pandey II/F/Man

Clersner

Box Portar
Claaner

Jangald Cellmen
Callnman
Beg-ri el II F/on,

Varendra MNath Prndey Rem “ngen Pandey Cleener

£
Stor> Kh,
ITI F/¥an,
atora Xh,
F/Kh,

x/Clerk

Konoher Lal
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wO5T0 M

ga/.. 1lesible, 20,3,78
‘ Zoeo Foreman,
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(TETO BT Toch

I - .
*“”' Anwarul Hasan . vaiitiagner
H Versus
n The Union of Indls and others, ' opo, Parties,
{\ ATNRTT WO, ¥
! TOVF RMETT OF INDIA. HIVINNRY 0T RAILUAYS
;". (RATL AT 2020
‘n' © COVFEIRNTIAL
“ No, ©561G6-26, New palhil, datpd 27.%..1058,
| To ,
il'\ (13 The Chlef Iesiosn Tn-ineer.in. Charge,
£ '“ cc SoOo for R“’q]"gyd
}5. (23 The Director w
\ Railvey Testin z & Rezerrch Centre, Lucknov,
BEREEAN AN (3 Ths Director
e~ T~ N Rail ZIovemenE Calcautha,
(NS R :
4 4 4
.é",’ YR (40 The Dy, Director, |
'\\i. — j 2 ' Rail 1‘ovement IIovulseL
| 5}..(\'
- a-2"19 (5, The Chairmaen,
p - Railuey servi co Dommd ssipn,
“ Bombay/Calcutta/sii adras/.;llahabs*d
‘ (6) The Principal.
I Ratlway Staff’ follege, HPTW"‘
“ (7 The Raflwey Liafson Office», Tlew Dolhi,
| (8) The Tenk “lagzon Contonllep Tarhow
“ (9) The terretary,
| Reilvay “ajzes Iritanal, Ardres,
i| (Lo} The Inspector General,
Jzilvay Proteetian ‘o“cu. sllzhnted,
[
(L1} _The Jeneral Lecretary,
! Inden Ralluay Conferenta deooi ~tion,
,/J Reg ILiepinlinge -na ‘nneels Rul.es-":evev:ﬁar n” erplarics
P A affiel~ting ir hi~her nocte,

.i—. (\'! I‘!‘!"l"“:‘.'l: " L1 e -? ..-.‘:—‘.\.q '\'R
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dated the 2lst :lay 1956 addrpsced o t“” Tenepel

ienagers of Indfan P>'luays on the cbyve snhiact

My deexr

their letter Vo, 5440011122+, d-trd
thot reversion of n e-2loyse fror ~n ﬂ“P*n*"t ng

ey 07 2~idvey Pooxdte 2.0, lokte- a, TBERGE

is

sent herewith for information and svidonge

Cd/- mnwap Rrhadve
ﬁ*r@c*or T‘c"tgb’i“shmen

Asstt,
Copy to 7.I,, T, II, 7. III rpdﬁ” o “r~n~hes
of the Bp-~prdesg Cff*cﬂ tO“Otb Ind "4+h " qhﬂv ~f +he D.C
letter referred to,

D,\-.f.:‘.;, . :
- - :, -
o e ot v < e

GOV R T I TR o A1y
(2TE Y

Yo 22lhf, 9het

20 Yo, F552G6..26

You will remaber theot the Rﬂllﬂﬂ" 2oerd, 1in
22,711,580, Intim-ted

not g ¥n le-op

aspointeent to his svbetontive

fficlatir: appoiniment, did rot corghitnte » pen-lty,

fied in pom 3(Y of So-rdts degion
~*t such

-

It ras further cl-ri
ONGB..12 d-prd 1§12 .52 £

=52
tovility 00 not attrect

Joeret letter Yo, !

reversion on crounds of yrani
'rticle 211 of tha Zynstitution, lReverzi-

th- provisinn of
in suc™ clrcusct nces vonld rot constitrte 2 penclty and
191214 rot necegcitate thr a;;Tica+10f ~f thr nsrpeedure

required by lav and steiutory rulas

The Railway Board have glven further thought

2o
s large number of

to the matter,

with the exis% nc¢ of
temporary posts, continuirg over lcng P9rLOdS, cases

ciete ih higher

sons noving to of”
citbout Yrlirg cornlirmed,
vould te perm:pert

L8 thokd service

are not unusuel of per

grudes for soveral yeoiw

Tornclly, %5 ebcctld

the ecaulticrnel _pats
ond the offlelating & lcyees rﬁuld -
¢ boen considered *~ ‘2 g, tisi‘ coory . b2 confirmed
W Cila LJ?_"_‘SU_‘,TJI‘ ~

yery ouch £opaler,
R LT
3 without

~ - i . -
neve been rrvertec to lotTr Jrge
tne Jpocotdioe drtieiind Fooopetettien e pone he



2 + . PR [ v 3
!ﬁot df\;“r“cc ‘lr- |“1_*_~ -~:r :"‘ rverte - e - oS oI 3

1,\ "’d o+“'\ﬂ"i1‘¥f"‘ hf“l""f' O ”{radg C:

| e

¢ preegaery thot eyery Joll-cy zirvont -ust underctend

thet hig contlinnr? woterdi-n in ¢ hiher sreode is

T
|
dependent pon satlclroton sozlrrs e of hfs dutioes,
2 Th~ Izerd, therofore, degir? shot, with fmmwedict-

effect, +rec pecformined of ~very ! ver sfrvant

"

l

ey }"'a""i:..-,f}. qd ’1'1d(\'”6

i
of ficinoting irn - nighen  »a !

oo chgu il

ry th- coapotent offLce befare the mosipw of 10 ronth
2 totol officloting cefrevi, ond 10 ke -erformnnes i
not quite suticfoshoy, ta% thot hallc eing permitted to

dravy hic incrozent ir th- o lon Tart his performencet

willl improve during the rext six -onibc £2r vhich he will
contirme g k2 under olserveiice, '+ +he end of the

extended period of six mortbg; 9.0, 0f - *totsl officicting

] servict of 1@ months pither the oenean anguld be declorsd
. \_-' - !

gnitotle for retention ir tho creda@ n- -hnvld be reverted

S

Panengf he T ungnitarie, re ~apgpr g 15 permitted

tn continue to offieirtr “meand 1O penths connot B in
future e reverted for UﬂSftiSfﬁ?tOFY vzt without
f21lloving +thn rmrae2dure roegarilicgd - #ha Ticeinlipe

& JAnpe-1 Drlesg,

R The firal assescmApt nf thé rnr-fammeneeqg® gach

J~1lwey servent offiecleting in Ficher ;v res ot present,

for o totel period of over 12 monthg chnrld he nmrde
withir the next '~ months; -nd zctjon *~ien

|
ir the provicvs perce In resncet of R

& ~ ‘S-pj- L Pn:? 39 I'V ')Y]"' £

2s irdi cated

officicting in bigher gr-de for 10 <ornbas,

Y:!J - 3 - T »:—' e

',
DA TLL, : cd/.. T, llemrlrkove Rzo,

TRTT (P,
SN — fhrgramdt Mtz
- Co AN ‘
v . L T i
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et Lot T g s L. 4 T Ty s hadi T gie IR + o Sl s} T T LTTATM AT
- A - - e A . . ol . . . A
(Tomve o Tt - -)
v
LT Yo, o® 1979 b

Anverul Yasen

Vaprsus

The Union of India »nd pthers.

ANEXURE Vo, TII,

FFIG: CRITQ Mo, 48,

In terms of IZ2/1XK0 letter Yn, 04

8,10,70 th- following officioting

apsrovads

Detitioner

-
i

1.5/11 1 /70 da ted

arnernocmont hos been

1, shrl Jaget Varein Sinha cle-ner h-g teer nremoted to

officlote »s F/I 2g2inst the existip: vreancy

from 9,7, 70

- '
P LR 2, Shri gahdeo 2ux 3ingh and Jhwt ‘nuppvl Toson GR Kh
S N Ty bl
~ T L 'h2s beon promted to officlste o5 T/C against the
(v > e
T"\V_ ; existing vaceney,
I
M ‘ ‘
' by 3. 3/0hri Iukh Heren Pd, and lo%? Lel) Zhawsma F/Xh hove
L} | - '
n
v been put to officiste agafinst the lanve vacanay of
ol
I Junilor clerk azeinst item no. 2
u \
h 4, As mesplt of chenge of desirnatfion of +~ I/Kh apsingtg
i iten Fo. 3 the following fmnenellagd sania- —aqt
b
| sub. C/Tatour »r2 put to Work ng NEprontat anhek fiade
“ acaingh the cleer vacaney v th imeedl -+s peop
I
| L, Shrel Jal Xumar DParal 7 T 1
2, /o Dam “all
" o, Qam Tan ofg Hard "ol Dangl 3 . V¥a. 5,
- ™. J—
R B ‘ 38/~ Taey Torémzn VQ
v L Tadnovy, 20,0078,
| e TT OPY
| [ .
o -
b=
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toge 2T ‘
4 l
A
anvzrul Hasszan J 29t itioner
versus
“f Unicn cf Iralz and others, Opp. parties,
» |
adbIL VIT TC ”&IT UM IPT Y
TRoTa JATICHK 907 ~ Wi ¢o 7, *TATATeuer IdoL”,
I, Anwarul Hrcon, sged =%ovt 43 years, son
of lete Srl Shariful Hasen, resldcort of RQallwey Quarter
Wo. LB 59 J, Terhi Pulle, P,u, 9nd 222 _lrmbagh, Luckro,
\ - I
AT do hereby aplennly affizrzm and -%-*e 25 under:
- 2\ L, That the deponent is the ;otitioner ir the
Sy v

above noted vrit petitior =nd le fully conversant with
2 ‘”-)ﬂ‘- the foets of the case,

4

B & £ .
2, Thot the contentc of p"r° [ 7014, 16,i7,14 22,23, 17 b B

of the accompsnying petlti on tro Hrae to my ovr rrowlelze

A i S

%
b
and those of parssiy €20, ziquAGIBJ are navtly true to

my ovwn knowledge and partl:

palians i % Lo tou- or the
‘T i
advice of my counsel and rest of th-  ~=ne 3\2-5q

sre believed to be trve «n the

,,;-;,1,5 I .

. - hl
wi-e o v oamrpael,

a

Je That zannexures Yo, I *n VII ~7 the wveif potitien

heve been comnered witn its origln-l, They ora cartlfi-«

tn b trne ¢n iec,

uUCkﬁOV, Deo+ody 1 /4Lufn4/ﬁ44uz_

— 1090, ‘ ~aponent,
é[ez..’z{/\(;le/ 7 2 ,/ / v 7/Q - \
:  YOAIDIC TICY

o -
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N

! High Court,

. LA
-
LT %“V
I, the deponent namer nhawm An nencbte varify thet the
contert: of o-

nrrag L 42 2 of the ~ffirnvit ~re ture tn
my ovn knowledge, Wo nort af

't 8~ felse =nd nothing
met2risl has been conesrled

so relr ma Jod,

f%huwhv(Athﬂi
Januarys—5—k978;
el imey 3 ;a0

‘ Deponent.,
. ‘

Lucknovw, Dateds

Tidantify the deponsnt vho
hrg s‘.l'*nerq haefore me,

AJ»&L Ni ‘g

‘dvocate,

2-2-719

Solennly effirm beforr me on

at Jo3.P=i, /4.1, by the Jeponert jrﬁzﬂ'huﬁ”“Jz*Hﬁda”
N

o T

. who 1s loentified by .Sri.jq)?;w’r'&ﬁ?‘?“ advocate,
o/

*1lahabdd, Lucknow Rench, Lucknow,

I have satisfied myself by evnmining the

deponent that he underst-ndc thp contents of the

affidavit whichhas heen rend out -nd explezined bv me
011“ B

s

CPa e A .73
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o i3ct further, et orossitt [oril r I

1 ES e 4 -
oaucted orrosite 2o

1.
bt
tio: - 3?’1

petlitioncr in 211 reogs

- - - SR DY
SZCCLS Tt o

s s colES SR vie IR Slu i
experitnee, lllegelly to the 2o f ohont L Terl,
which is ~% present ocevple: by v- (o ltlounfry 0
the {etrizent of the petit!

Filoner rmd o tan

s@ticner is
beirg diserininrstcd ir nic 2orcort job clso by the

opposite prrtics 1 ond £ in contr -c-*+fup ol the

provicions of the . rticle 12 -nd 15 of the Constituticn
cf Irdi-,

-
“eo

Th-t *ke ziplicopt h-s BEen thns repeatedly
discrimin-ted ir contr:ventizn of

e ®
B PN

125 14 -nd 186
of the Constitution of Inii-,

i /
Ce Th~t the opposite psrt;yéfﬁo. 2 has passed an om
réer doted 22,12,1978 (nnfinze

g™
Py R

- valch 1s Iimpugned
in the pe+iticn, reverting the notltisntr from his proser®
- Poct of llztericl Clerk, on vhie- hrlhf: tzen pfflelsting

slrce 1962, b-cs to his origin:l muéh Junir> ozt of
Boller llaker Ua-l-si ir the scale of 1:,193.222 (2,8).

s Thet th

[®)

setiticner his so

2:3v rot rrefived
the impugned order of transfer (‘nnexure Vy which is

Infzet 2 rovercicon order, »nd no r~ffect h-c boen glven

to 1t till rov. Iowever, es the ordep h=~ o lready
been issued, the opnosite

crrties Lo 2 e 11kl to
AL R R i
fertn g .

implement it wl&hond - doy or %9,

8. Thet tbe impugned order ic ir +re pnrtore nf

runichrment inf.icted upon tre petitionap «?+hont -
just h-gle vhotgoever -nd -

Tthou® €l efs o rnm vvmpn oo
of lzv in contr-vention of ‘»ticla 71 4f +

comnFlEetien

nd of Jtotokery Dlcei_ line ond | oo

Vool dulee oo
the services of the oe+itiorer,

%

That by virtwe of hic offlcidlrg

~m PR e el
- s -
of Junlor Clerk/lsteri:1l Cleri: siroc 1963,

ol oy

Y "‘"‘“"4"?-—.’!“«.1
) . .
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hlghh snfed-ntqg of

Trrepe-chle Ings o the spplicont

(Y v

has kren conflrzzad op the g-id pos* clret 19035 T+o3ff,

1,8, nfter the enipy L8 monthe 27 ris service In
officlrting coprelty -5 202 Jollvyy Loow’ts orm

instruetions, es conteined in thoir irtice d-ted 21/23
Xay 1956, (innexure VI) and os such he c-n not ¥9 revertcd
bock from that post,

10, Tha% ireacd, ec an rlternctive to his promotion
Ir the Doller ifaker side mentloned in para 4 above,
the 2pplicent is entitled o continue -+ » confirmed
Haterfczl Clerk in the gr-d® of Qs 270400 (R.S) in
terms of Reil

lway RBoerds instruetions (lnrevure VI)

11, T

That the impugned onder rafe~red tozfqra 6

atove is in violnotion of .rticle 14 -nd 13 of the

Constitution slso beesmse 1t dlscriminstes illegally
and vithout any just grourd the petitioner —ith the

opposite portiss € to 10; “ho ==¢ tﬁovgi Jonior to
petitioner ar® not teing raverted tracs to their orfginsl
posts clongwith the petitinnen, ‘

12, That if the opposite parting 1 -nd 2 revert
the applicant ss contempls%e2d by tbop then in the name
of ttransfert the »anplicant would srffer irrepr-reble

loss in loosirg his seniority and frfvrs rreospects

vhenthe oppos?te nanties 3 to 7 vhg ~»~ ‘wnipgrg to the

applicent are heing promoted and confiimed higher and

higher 2nd opposite parties ® +o 10 ~r® ™ irgs retoined
as Materirl Clerk, He will further h:v~ *2 vork on
much junior post than on which he is workirg améd—to

vhieb—he—ts—ontitiedolsor, The noture of vork on the

post of 2oiler meker khrlesd or vhich n““oqite pe”tw

To. 2 wents him to vouk after W‘vers!_on 1¢ that o{} an

ordin-ry lobourer,

THREFORR 14 is nr-=24d thot +t« ~pevent the
opnasite paviles 1 and o ~nd to ovoid

the ff“"’_"‘""’-‘? P’.‘I’t:" L aoaliia)
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P
y Vy >3
be 0132 pnd weghr-ired fuge zaverting tha -nnlfcant

from the nost of lieteri ) Clerk in grzde Rs5.280..400 (0273

under the Impugned ordsr (innexura Yo T3 ond 1t is

further pr:yed thet th® propokti-rs ~7 oprosttc partias
6 and 7 to the post of lizteri-) Cla~ from thelr pest
of stor? khalesi ¥¢ steyzsd til) +he disposal of the

vrit petition as vell »s the promptions of opposite

parties 3 to 5 to the rocts 6? B T. Poiler llgker end

Doiler Mrkor or eny foture rperotions, if eny, be made

subject to the final order by the lontble Court in the

_: /%'/W»J# 2o

Lucknov, Dated; ‘
2// : Applicant,

- [

W’QV\Q./%; :%) /}7757

present vwrit netlition,

'; Movenfy
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In THE HOuw'BLk HIGH COUKY OF JUDICALUnk Al ALLAHALAL
(LUCKNOW BhwCH) , LUCKJIOW.

Civil Miscellaneous Application Lo.......(w) of 1979,

In re:

Anwarul iiasanu.................-.;5.. Petitioner
Versus 1
\
Union of India and others.........Opposite-Parties

: AFFIDAVIL TO STAY APPLICATION.
|

I, Anwarul Hasan, aged about 43 years, son

of Late Sri Shariful Hasan, resident of hailway yuarter
No,LD 59 J, lerhi Pulia, P.S. andl¥ard Alambagh,
Lucknow, do hereby solemnly affirm and state on oath as
under: -

1. Ihat the deponent is the peﬁitiéner in the above

noted stay application and is fully conversant with the

\1 .

facts of the case.
2, That the contents of paras 1 to 12 of the stay
application are true to my own knowledge.

q ;ﬂkAh¢v€#$ﬂ4~1

Deponent,

Lucknov Dated,
February 2, 1979.

VERIFICALION, !
I, the deponent named above; do hereby verify that
the contents of Paras 1 and 2 of ﬁhis affidavit are
true to my own knowledge, that no?part of it is false ana

that nothing material has been cohcealed, so help me God.

‘1 /’Vw-:}-«—( Her -
. LUeponent,
I identify the deponent who has
signed before me.

“ M W/‘j A’/" 'g\'f’é'b(,,,
{

Advocate.

Lucknow Dated,
February 2, 1979,
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‘l <i://// S K oer l;%ifﬂ? 3 h
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Counter affilavit on benalf . -
q;2}77 / of opposite parties nos. I & 2
[ 4 ;7\ “

Inre:

b

Writ Petition no. 256 of 979
Anvarul Hasan

eee.s (Petitioner)
Versus

The Divisional Railway ianazer,
Northern dailway and others,

1..... (Opp.Parties)

I, (:j&\(/LAA’CjALAﬁdJ,aged

o) st Qoo wmﬂl UMJ\.Q:'C DRM ‘N

Lbéﬂéuqu) 4o hereby solexniy affir. ant state as follOWS‘

about 5 3" years, son of SI‘l d@uﬂ% Z
up—

%g;,‘ )
I) fnat the deponent is tCh@&ng(Lo Q&aﬁﬂenoaw%ﬂ

. [7744 oo
//'q?pQﬁh"\ 2 Lb*fk“<?3 ind is fully conJ rsent vith the

facts de.osed to nerein.

2) That the deponent has read the it petition
filed by tne petitioner an: has unﬂerétoo; the contents
the e Of .

3)

Tnat t.c coatents of parc I of the writ petition

are aimlttek that the petiticner wus app01ntva as Boiler

3

A
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Washer mate on 19.5.56 in scale Rs.30-%-35(Pg) on
88,30/=P.u ani was thereaf{er confirmed w.e.f. 19.6.1957

‘\

been desi _nated as Buller Maker ﬁhallas*.
4. ¥

It is adaitted that the posﬁ of Boiler Washer mate has

That tae contents of para 2 of the writ

petltlon are not aamluted,as he vas never trade tested

V

for the post of B.T.Boiler ma&er nor promoted in I960

in A.h.mela/l960 and ,therefore, there was no questlon
of his reversion as alleged

5. That only this much of para 3 of the petition
is admitted that he was put to ?fficiate as Telephone
attendant on I8.9.I1963 on Rs.IOé/uP.u. in the scale
Rs.I05-135(AS8)as purely tempor&fy local arrangement
from the post of B.lM Khallasi in\urdue #s,T70-85(4A8)

and on reversion he was accommnodat:d in his substantive

grade viz. 70~-85(A8) in the capacitj of Leave reserve

Khallasi at his own accord to be utilised against the

———

leave wvacancies of Junior blerks/otore Issuers/Yool

Checker etc.(Scale Rs,I05-I35 AS) frO& 3.2, 66 Tne

e

rest of the contents are denied as tne grade I05-I35
. Y 7

(AS)was revised to Rs,225-308(RS) and not 260-400(RS)

Ve€.fe I.1.1973 as a result of III ?a3 Commissions

Recommendations, It may be statzd that the post of

Leave Reserve Xnallasi is a post of é d;fferent cadre

than that of Boiler Maker Khallasi anl thus the

....,_,_

senlorlty lists of both the cadlres are maintained

separately . He was already confirmed hand in the same

g%gae and,tnerefore, when he joined as. Leave Heserve

¥hallasi at his own accord he was treated as a confirmed

Leave Reserve Khallasi and his seniority was determined

. in tnis cadre accordingly.
Lodwid -

:‘5’"73'7(1
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That tne contents of para 4 of the writ ;:}

petition are not admitted, aé the petitioner has not

been continuously voriing inithe scale of Rs.I05-I35(AS)

i

since I9.8,63., He worsed of and on :gainst leave vacancies

of the staff in grade Rs.IOS—i35(AS) in various capacities

i.e, Junior Clerx,Store Issue%,Tool Checker and was paid

only officiating pay for such beriods of leave arrangements.
As regards upgradation of post% of Grade Rs.I05-I35(AS)

g to grade Rs.260-400(RS)it is s&bmitted that only those

Material Checkers Store Issuers‘etc. vhoe®e were

uy
, %wa empanelled for grade I05-I35(AS)/225-308(RS) were
! v ]

appointed as iaterial Clerk in grade Rs.II0-IS8O0(AS)/
260-400(RS).

It may be stzted tnaﬁ‘the petitioner while

workine. as Leave Reserve Khallasilin grade Rs,.T70-85(AS)
applied for the post of MC grade i05~135(AS) asper his
application dated I3.,I0.69 receivéﬂ through Loco Foreman
under his letter no.EG/6/69 dated i4.IO 69. In reference
to notice no. 755E/I-6(JC)dated I8£12 69 for calling
applications for formation of tne jénel for the post of
Junior Clerks Gr.I05-I%> (A3S) the naﬁe of tue petitioner

was also advised by tne Lofo Foremad‘V1de nis letter
no.EG/6/69 dated 26,12.69 al.ng witn others. Zhe

petitioner was also called for the Sélectlon vide letter

lrsse -

no. 755-E/I-6/GC dated 28.9.7I and agaln vide letter

no. same dated 14.2,73. The petitioner appeared in

the selection held on 9.4.72 vide LF/IKO's letter
no.BG/6/72 dated 9.4.72 but he failed in the written
(iiqzt Test This panel was declared on 20. IZ 72

IS.)D 7‘7
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It may also be added toat tnere are still

some posts of waterial G&érks in Jrade Rs.I05-135(AS)
/225-308(RS) in existance on worth of charge on tae

division and accordi..g tp ﬁrescribed percentage of leave
reserve,no leave reserve foé‘tnem is admissible. As re;ards,
tee leave reserves for haterial Clerks posts in Yrude

Rs,260-400 tne IRs are proviiéd in tane same grade and

not in the category of Khallaéis in .he grade I196-332

(RS) and accordingly all the p&sts of Leave Reserve

Khallasis in grade 196-232(RS)have been surrendered vide

getter no.803E/E-6/I(}C)T8 duted 8.8.1978 a copy of

il
which is annexed herewith as Annexurc A-f to this counter

affidavit and the staff incl.ding the petitioner thus
rendered surplus have slready been accommodated in their

substantive cadre and grade vide letter no. 847-£/I-9,
Cated 22.12.78, a true copy of the sane is annexed

herewith as Annexure A-%, to this counter affidavit.
1)

Y46hat the contents of paras“vé to 7 of tae
writ petivion are admitted vith tne submBsion taat the
b5

petitioner was already workin_ in high&r _rade than

P5-110(AS)to whicn party nos. 3,4,anl 5 were promoted

in the year 1905. He was not eligible for tue B,T.Brade
|

Y
Test as he has already been transferred as Leave Reserve

Knhallasi at his own accord as stated earlier.
8.

That only this much of pura 8 of the
writ petition is admitted that the petitioter :.as

senior to opposite parties n s. 3,4,and 5 in his

at his own accord as alrealdy stated in the atove par
s

substantive cadre but he left the same on 3.2.66

(]

and nad no claim or his promotion in tnat chana.l.
v )
! ,g/.X- )j
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9) T..at in reply to tné contents of para 9 of
the writ petition, only thnis much is admitted that
the petitioner .as put to of?iciate as Telephone»attendant
in Grade Rs.I05-135(AS)which is higher than Rs;ggiilo
(AS)to which opposite partié% nos. 3 and 5 were promoted.
The post of Telephone attendant was an Ex~Cadre post
and the petitioner on his re?eggzan from the post of
Telephone attendant was accommodated as Leave Reserve
Knhallasi oi Junior Clerks eyf. at nis own accord as
said above on 3.2,66 (and thus the question of retaining

his lien in tae cadre of Boiier riaker Khallasi aid not

arise).

I0) That toe contcnts?of para I0 of the writ
petition are denied witn t..e submission tnat the
petitioner did not qualify the Competitive Examination
for the post of M.C.grade I05-I35(AS)and tnus he had
no right for his promotion as saterial Clerx grade
260-400(RS). As regards th\Qromotion as B.T.Boiler
Maker in Grade 75—IIO(AS)/2fO—290(RS),he was never
traude tested as he left t.e cadre of Boiler iMaker
£hallasi on 3,2.60 at his oun accori as aiready

stated in the preceding para,forciooing all the benefits

Lo Lo .
or further advancecent in tne category of B.i.Khallasi,

|
II) that tne contents of para II of the writ

petitior arc not admitted. the fact is that he left the

cadre of Boiler laker khallasi since 3.2.65 unen hc

e A e o

canose to be designated as lLeave Reserve Khallasi and

B y —_—— =

thus lost all the bvenefits ¢f further advancement and

_ S

confirnution in tue cadre of Boiler Maker side vide

R R _—
~ ||

B.T.Boiler vaker and doiler Maser.
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12) That the contents of para I2 of the

writ petition are denied as mentioned in the preceding
paragrapn. sioreover,the promotio& of #rtisan Categories
is subject to passing tine requisfﬁe trade tests. (
Therefore, tne question of consiitrin: nis promotion

in grade Rs.3350-480(RS)does not afise)

13) That tne contents of paura I3 of tne

writ petition ure denied for tne facts stated above.
Tie petitioner wug nev r trade tested end promoted

as B,T.Boi.er saker, He has not been discriminated
w amongst his colleagues.

14)

. ‘

That the contents of péra I4 of the

writ petition are denied ..t is stat:d@;fat 33 1/3%%
posts of sateriai Clerks in grade 35.250—400(R8)were
filled by conducting the Competetife Bxamination amongst
the Class IV employees who applied‘f.r the sane against
the prescribed reserved quota(33 1/3%) for promotion

tc class III Service, The petitioner <il not apply

for the same when the applicetion to fill up that

quota werc ¢ lled for and also he 3diu not make any

representation wnat soever against the said

Competitive Exauination. Lheopposite parties nos.6

\ and 7 had applied for the said compe&itive exanination
| and being selected and placed on the[panel, vwere promoted
‘ |

| according to tneir panel posititn. |

15) That the contents of para I5 of the writ

l
petition are denied, The opposite parties nos. 6 and 7

[

R
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werc promoted after bein_ declired selected on the

i
panel,

16. That toe cont.nts of para I6 of tne

writ petition are denied. ihe ?andiiates who applied

‘ v st
for the said Competitive examiratio~ Zpr and those

those who were selected were pfomoted according to
toneir merit. +ne petitioner did not apply for the

competitive Lixamination as alréady stated.

I7. That toe contents of para I7 of the writ

petition are denied, The applications were called
for by proper notice dirculatedfto all concerned and
the candid:tes who applied ﬁé%%ﬁéiven the opportunity
to appear in the Competitive &xamination. The opposite
parties nos. 6 and 7 veing selectel were promcted.
As re _ards the petitioners confi?mation in the cadre
of liaterial Clerk Urade Rs.260~4CO(RS)(tne gquestion
of the same does not arise becauge he was never
promoted against a regular non-fortuituous post. )He
being the Leave ideserve Khallasi‘in Gr.I96-232(gs)
was paid the officiating allowance in grade I05-308(AS)

whenever he as put to officiate as such,

I8, that the contents of pars I8 of the writ

petition are not admitted as the panecl was duly

formed for the post of M.C Grade I05-I55(AS)anl
was declared on 20.I2.I972,but tue pet.t._oner could not
complete even in the writien test. Tne posts of MC/Store

Issuer/fuel Issucr etc. Gr.IO5-I35(AS) were subsequently

|
upgraded o the post of Meterial Clerks srade I10-180

9. %
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Writ petition are aewnied as stated. It is suowitted

22, That the contents of para 22 of the

tnat the petitioner never worked ia Grade ds.260-400
(RS) .He worked only as a leave Heserve égaiust le ave
vacancies, in grade Rs,225-308(RS)from t;me to time,
Ag regards anis claim of being a tecnnica# hand,it is
pointed out that siace ne was accomﬁodatéd as Leave

Heserve Khallasi at h.s own accord on and from %.2.66

|

and never claimed for tane tecnnical job, he no long§&~/

remained a technical nand. He was afforded opportunity

for selection to post of M.C Gr.225-308(RS8),but he

failed in ine writ.en test, ﬁ
23. ‘hat in reply to tie contents 6§ para 23
o+ tine writ petition, it is stated that onlcreation
of I3 posus of material Clerks in Grade 26@-400(RS),
tiue posts of all tine leave Reserve Knailasis in Urade
196-232(RS) were surrendered (vide L/No.803E/E-6/I(:C)
dated 8.8,77. Consequently, all the Leave Reserve _
Khallas.s including t.e petivioner in urade%is.I96-é§;
(RS) were accomuodated in the cadre wihere tiey vere
initially appointed and confirmed prior uo ﬁne;r
traasfer as Leave fegerve Knallasi keep.n. she.r
seuiority iu tact vide letter no.84YE/I~y, dt. 22.72.(8.
Tihe contention of tne petitioner is not edmit.od ,es
he was not wue substative nolder o. tue post of

saterial Clerx in Grade 260-400,but he was beung

allowed to work grade 225-308 against lecuve vacarncies

from time to time.



24,
petition are not admitved. It is stated Tuut tuis is

™
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That tae couvents of para 24 o. tas writ

the case of transfer in similar gr-de ani not roversion

as has been clariried ear.ier,

25, Tuat tue coutents of para 25 o tue urit petition
are a0t aduitied, It is submitted wuat tnis was only

w5 ‘
as a result of surrendere of tne posts of Leave

negerve Khallasis in Urade Rs.,IY6-232 on whica tae -

petitioner was working.

;

26, Inat tne contents of para 2o di tue writ
petition are not admitted . It is»staéed tnat the
petitioner was workiug as weave Rese:#e £hallasi and
not a Material Clerk only to give reLief to the

Junicr Clerks/Store Issuers etc., in drade I05-I35(AS)/
225-308(i8)durin; tneir leave etc, f@r thch the

post of Leave feserve Khallais were ment., (Hence the

question of confirmation in tne higher urale post

does not arise).

27. That the contents of para 27 of the writ petition
are not admitted . It is subaitted taat the petitioner

was not revertecd but absorbed in the catezory of B.f

Khallasi when ne was confirmed on surrean.er of the

post held by him.
|
that in reply to the contents of paras 28 and 29

28.
of the writ petition, it is state& thut while ®Sri Anwarul

Hasan workinz; on the post of Leave seserve Khallasi

<:}Ld%fgdi>w ?

’é—;(' 77 “!
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) AR X were abolisned vide notice no.803E/E~6/1(M.C)78,dated
| } *

8.8.1978 is consequince of wiich he was sbsorbed in

alternztive post of B.M.Knallasi ér.Rs.I96-332(RS)

vide notice no.847E/I-9, dated 22.12.78. Sri J.N.Sinha
with initial date of appointment as 20.5.54 waile working

\

as Cleaner Grade Rs.70-85/(AS)equat:d to

srade Rs.196-232

: wh-
(RS)wus put to officiate as Junior Clerk Gr.Rs.I08-I35

(AS)equated to grade Hs.225-308(RS)and not grade Rs.260-

400(RS)with effect from II.7.72.4s rébards promotion .
of Sri Gaya Prasad,Peon,grade Rs.I96;é32(RS), he having
direct avenue of advancement to the mﬁnisterial posts
in terms of GM(P)'s P.S.no.2415 was pu% to officiate as
material Clerk Gr.ds.225-308(RS)with efiect from I10.8.1977

purely temporily as a local arranQement{till panelled staff

to man the post become available. The éetit;oner

by virtue of being holder of post of Bo*ier riaker
Khallasi Gr.Rs.I96-232(RS)/T70-85(AS)has no avenue of

promotion to the ministerial posts in terms of GM(P)'s
P.5.no.241I5.

7 29.

That the contents of pura 30 of ﬁhe writ

\

t
i

petition are not admitted, as he remained Boiler laker

Khallasi from 19.6.1956 to I8.9.63 durins uadich he never

. passed trade test nor he could got success in the selection

1for tne post of M.CGr.I05-1%5(AS)in the bettor curri.r
+ of his service as Leave HReserve Knallasi. On sucren_crin,

" tne post of Leave Reserve Khallasi he has been trensferrel

: to the post of Boiler laker Khallasi in the Baﬁe [peSala™
i

and not reverted to any lower grade vide L/no.847-B/I-9
dated 22.12.78.

l:\ [8-%-79

S
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? : 30. Thut the contents of para Bi of tie writ
petition are not adzitted. The peti%ioner wvas never
| reverted but he was transferred from the post of
“ Leave Hdeserve Khallasi to the postjof Boiler iiaker
Khallasi wnere ne was confirmed keéping his seniority
u in tact. This does not involve reversion as stated by
“ tne petitioner. j
“ I\ 31. That the contents of para ?2 of the writ petition
ﬂ arc denied. It is submitted that the petitioner is in the

| know of his transfer orders dt., 22,I12.78, as this writ

petition is based on tnesame knowledce.

N 352. That the contents of para 33 of the writ petition
are not admitted. It is stated that the petitioner has
been given his oripinal seniority in the cadre of Boiler
| Maker Khallasi and the prospect ofsrising to the status
of those who were appointed with him as Boiler Maker
Khallasi by passing requisite trade tests is open to him
| Z* and he too can be promoted on passging the trade Tests and

¢ his original seniority even in the promotional cadre

will be maintained as per rules.

“ , 33. That tne impugned order paései on 22,I12.78 by

|

means of which the petitioner was broufat on his original

f:\

| post of BoileI'Maker Khallasi.Thisg was gought to be
served by Loco Foreman,Lucsnov on tne petitioner on
30.12,78. But the petitioner refused to acknowledge
the saia order and did not put his siznature thereon and

disappearec. The petit.oner was,hiowever, spered from
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the post of Leave Reserve shallasi on the sare date and

information to this effect was donveyed to tue Senior
wr Lol - ‘_

Divisiona;1Officer,Lucxnow by Loco Foreman vide letter

no.B32/I11/78 dt. 30.12.78, of which a copy is being

filed nerewith as Annexure A-3 to this counter affidavit.

34, Tnat it has already been suovmitted above that

on tue upgra;ation of post,tne pbst vhich wasg held

by the petitioner as Leave ﬁeser%o Ahallasizalong with

two other similar posts, vas suriendered and the
petitioner had to be sent back té his substantive post

of Boiler siaker ghallasi. The poéition,tnerefore, on the
Gate of whicn tae present writ pétition was filed,was
that the petitioner stood spared from the post of

Leave xeserve Khallasi,which had %een surrendered. The
petitioner had not brought to tne notice gg’%his
Hon'ble court that the post in qu?stion has already
been surrendered and tnat he has élready been spared
when he ha. refused to acknowledgé tne impugned order,
which was sou_ht to be served on ﬁim. the interim order
of stay hxxégggéxmﬁ which was obt%ine& by the petitioner
by concealment of the above facts;and by means of which
the operation of the impugned ordér nas been stayed
by this Hon'ble court,could not be possibly ziven effect
to by the answering opposite partiés,as the post in
question had alrcady been surrcndered before passing

of the interim order of stay.

35.

ithat it has already been mentioned in the

impugned order that the petitioner's seniority will

0
2
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not be disturbed and the protection of his seniority

boo® 14~

r ”

has been assured to him, it has alreedy been indicztdd

l; 1

in the prcsent counter affidavit, that tne Letitioner

l [

can be promoted to the nigher grades on wi.ich tae other

ﬂ' "opposite parties nave been promo%eé on his passing

H of requisite Trade lest and evenfat tne promotional

ﬂ stage and his seniority as per rules saall be maintained.
" z In this situation ,tne answering opgocite parties

n respectfully submit tnat the petiticncr #ill ndt be

put to sutfer any irreparable lo%s.

| hf/ 36. That the deponent is advised to state tuat
| the grounds set out in para 34 of tune petition by tne
" petitioner are not tenable in law, tne vrit petition

| has no merits, and tce same is liuble to be dismissed

with costs.

“ 37. That the deponent has co@parei Annexures A-I
ﬂ y to A-3 with taeir originals and certizies toem to be
| t true copies tnereof. “<;jxu(2jﬁiikkegé——_——__‘
| \ |
T Lucnnow Dated: | Deponeat
f /}_;;,—*71_\
AN oct. |% ,1979

by P
I, t..e above namei Zeponect, do hereby
verify taut the contents of puras I,2,znd 37

are true to my own xnow.o? ;u, taose of parss

5 to 9 ecept brucxeted portion,10,11,I2 cxcept
bracketed portion, I35 tc I6, I7 except bracketed

portion, I8 to 25, 26 lexcept bracketod portion,
|
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27 to 32,33,anu 34 are true to my information

based on recori ,wh;cn are beiieved to be true
by me, thnose of bracketed portions of paras
9,12,17,26 and para 35 are true to my belief
and tnose of para §6 are based on legal advice.

no part of it is faise and nothing material

has been coacez.ed, éo nclp me God,

Lucinow Dated: i

Deponent
oct. (49,1979

[
- “

I identify tné deponent who has signed
before me, |

%ﬁ//\”‘o_ﬂ”
[}
Ad¥foc:ite

¢,
Solemnly affirmed before me on (/§/4h/§>?
at H~15~ sem/p.m by 50 (Ko Aol L

tae deponent who is identiried by

S fhol plalin Grlvocale *

~

GEEEkﬂsf

High Court Allahabad,Luc«nos Bench Lucgnod.

I nave satisfied myself by examinin; the deponent
tnat he understands the contents of the affidavit
wnich hes been read out and explained by me.

ANRA A
coop et R

3¢ 71_,
fz*m.? .......... .
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‘ Agnexure A-1

In the Hon'ble diga Court of Judicature at Allahabad,
Lucun w Bencn,iuc«now.

* e

writ Petition no 256 of I979
Anwarul Hasan

_ 1 ..Petitioner
Vs, '

The Divicional Railway lManager, ]
and otners,
L 3K X ]

" +++Opp.Parties

Northern Railway.
Nortaern Railway

Bivil.Supdtt.'s office,
Lucknow

§0.803E/E~6/1(M.C)78,
Dated 8-8-1978

NOTICH

Divil.Supdtt./Lucanow with the concufrence of Sr.Divil.
Accounts QOfficer has accorded sanctiah to the creation
of I3 posts of haterial Clerks in Grade Rs,260-400(RS)

as lLeave Reserves in the category of ﬁaterizl Clerk of
Mechanical Branch on this division with sisultaneous

surrender of existing 3 posts of leave Reserve Khallasis
ir. grade Rs.196-2%2(RS).

This has been included in.the sanction re¢.ist.r of

groupt E/6 against itex no.79.

Sd.I1lligiole
3d.I1lligible Sr.Divil.personzl Officer,
Sr.Divil.AccountsOfricer, Lué. now.
Luc.mmow,

Copy for iniormation and necessary actic¢nto:-
I.Sr.DAO/LnO

2.Sr.DuE/LKO

3.A8(P&B) /1LLO.

4,u/C-BE/I=9.

(:EjECX/AgiuiAW 5.0/C=/6-1(id) .
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In the non'ble nign Court of Jdudicaturc =t Allahabad,

Lucinow Bencia,lucanow.
Writ Petition no.256 of I979
Anwarul Hasan ”

Petitioner
Versus ‘
The Divisional nrailway man.ger,
Nortnern rnailway and otiners, oo Opp.Parties
Annexure A-3 |
Nortnemm Railway‘
No.EG2/3/78 Dateld 30.12.78
From JLoco Foreman /
Luc.now

The Sr. D.P.O.
LKO
Reg: Transfer to B.in/Kh.

Ref: DS/LKO letter no.847E/I-J -t.22.12.78

Sri Anwarul Hasan a LyR.Kh. was asked to note

down the orders of his transfer to the post of

B/M Khl.in the saue grade keeping the ' sen_ority in

tact in terms of your above quoted leﬁter bat he did

not initialed on your said letter and ﬁisappeared
after refusing.

do.sever, he nas been spared froﬁ the post
of L.R.Kh . on date on transfer to tne post of B/M Kh.

Tnis is for your information.

Sd.Illigible
Loco Foreman

KO :

Sd.Illigible
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/0m/

" Copy of letter No.561.8/85-13g-Pt.III (B11D) dated 18.8.«
from .the General Manager(P), Northern Meilway
New Delll to the Divisicual sum.,:.my.,x.nokou s othores

Subs- Duties of Material Checkers and materisl chrn
all departments. -

', In snclos rouith e copy of Bailvay Boud‘s hth”}o
ylyory | a-. E’ *

2, deted 30,56.64 on the above subject £

. mtorntim and necesssry action, it ls requeated that all

Xost.s in scsle B 66-85 (Pres)/i@*laﬁ (auth.), carrying different

signations under you may please be reviawed in the light

or ths duties laid down for *Matérial Checkers® ard * !atorial

Clarke®, Your Mscommgndations tolallot the appropriets scales
and also for a standardised nomenclature on the basis

of ths nature of duties psrformed'by thes incumbents of the

posts duly vetted by your accounts officer almgwith s

statement bf financial implicetions involved and copy of the

actual duties .performed by sachb category of staff may pls

be furnished to this offica on the proforma attached so as

£o reach this office not later than 35th Sept.,64. Coples.

of Rxrilvay Board’s lsttar Kq.rC-62/P8~5/88-1 dated 27 9,63 and

No.PC=62/P8-6/88/2 deted 2042.84 referred to in Boaxd's :

detter 4514 vere cireulated under this office :latter No 561.B/

5-132 PLJII(Ri1d) dt. 7.10.63 and letter No.756R/E7(RI1E) -

dated 18th July 1964 respectivaly ( cbpin enclosed for

ready rof.unca’

\. ' ma la) pleau ba ginn urgent .ttention.

The meipt of tus letter alang'uith us enclosaru uy ,
pleass be acknovledged. o

1
. *

Copy of &11uay Boardfs httar ao.w/s‘/vs-a-ss-amm ‘
30564 addressed to the ngarty 1] _Jndun Iailva}c, R i,
A " 7 A
hfomnoc Board 's hthrs hearing xum.ee/vs-s/esq dntd
749463 and HoSPU~62/P3-5/85-8 dated F.2.64 on_ the above
subject, It is clarified -that ‘you may Yeviev all posts in

-\ acale & 66-85 (Pres.)/106-136(suth,) carryin diffarent
' designations on your ‘Hailway, in the light the duth:a

laid down for "Material chzckers“ and "Materisl Clerka®

end ‘gllet the spproyriate scales of-pay, tandaydisedng o
the nomeaclature to the extsmé: xssibh on thé bisis of the
ﬁ:cmhnts‘ ”of the postc.

. . - T
.-17' - : - ~_ -
Lo, S Q .nv,-.:"._-'\f"- ——— e
: $ I . RS 3 es "z’—,.‘—-""‘- -
LiE >

WEE T Lem 2 oA
- TR T



t

. -~

/ Copy/

Copy of letter No.561/85-132/Pt.JII/RII dt. 30.32.10.78 from
from the General Manager(r), Northem Sailway, Baroia Zouse,

Nev Delhd to the Divisional Supdt.s,0LI,FzR,BEN,JU,MB,LXO . AID
and gopy to others,

8ubs~ 8cales of Pay of Fusk Issuers, Coal Checkers, Material
Checking Clerks, ol Checkers, Stores quou"ﬁg;

A cogz of Railvay Board'e letter NoJPCCO/FE4/1 dated 984/86,310.72
on the subject referred to above is forwarded herewith for
information and necessary action,

The implementation of the abova orders may e3¢ be intimated
to this offiee by 1.12.72 certaine The Railway Board's letter
No JFC~62/98-5/68=1 dated 2‘7.9.& referred to in the Board's

letter cited above was girculs under this office letérs of
even NOoe dated 7410063 and 18.8.64. '

Copy of Bailway Board's letter No.PC-65/FB4/1 dated £4.30.72
to the (Ms, All Indian Rallways.

- -a»

~

Subs- As aboves

;aguégncs Railvay Board's letter No. PC/62/P35/85-1 dated
ove o

At the last meeting of the Depertmental C.ouncn wnder the

Jojint Consultative Machinery, the criterion for determining
< “the" scale of pay of stuff dealing with stores. matters

‘."j%n*g:rtunts other than 8tores, variocusly dgaigneded '
‘a8 Na :
1asug

rial Chegkers, Stores Issuers, Fuel Issuérs, Tool
.Clagk, Coal Issmers/ Clerks etc. was: revieped,

#
be

3 3y soard have decided that Ake aha
tegorieasperforming any two of -the seven Mﬁ‘

COe—
e ow I dNvies listed
paregraph 1 {iv) of Board's letter quotéd above,~shomld ..
aced .in the grade & 110-180, whereever: they have
nitherto bsen sllotted only B 305-136e -

‘These orders take effeot from 1.10e72¢

S e et e
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Publication Beneficial to Railwaymen

“® DfISCIPLINE & APPEAL RULES-19¢8
Revised & Enlarged III:d Edition

BY PRIYA GUPTA " 10.00
©® CORRECTION SLIPS TO (D&A) RULES-1968 (S

(From 1st June 80 to 15th March 82) v

BY K. L. GUPTA ‘ 3.00

® 2nd SUPPLEMENT-RAILWAY SERVANTS (D&A) RULES-1968
d Editi
gorreclttiloo: Slips from 16th March 82 to 30th September 83
and Judicial Verdicts-Compiled by K. L. GUPT A 5.50
® 3rd SUPPLEMENT TO R. S. (D&A) RULES-1968
3rd Edition
Correction Slips from October 83 to July 85

Compiled by K. L. GUPTA 3.50
® POST CARD WITH PHOTOGRAPH
OF COM. PRIYA GUPTA 0.10

® RAILWAY SERVICE (CONDUCT) RULES-1966

Brought upto 15th March 82 & Correction Slips to DAR-68
From 1st June 80 to 15th March 82

Compiled by K. L. GUPTA 4,50
® HOURS OF EMPLOYMENT RULES

At a Glance

Compiled by K. L. GUPTA A 2.50

Q REPLY TO QUESTIONNAIRE

4th Central Pay Commission

BY K. L. GUPTA 3.00
® AMDINISTRATIVE TRIBUNAL BILL-1985

Industrial Disputes Amendment Act. Article 311 (2) of Constitution of India

a Critical review by SHRI B. C. GHOSE

Compiled by K. L. GUPTA 4.00
©® RUNNING ALLOWANCE RULES- 1981

(Corrected upto 20-2-86)

Compiled by K. L. GUPTA 5.00

© RAIL PATH MONTHLY MAGAZINE 1.00
Annual Subscription Rs. 12,00

® REPORT OF FOURTH CENTRAL PAY COMMISSION
(Alongwith a note to GS/AIRF in regard to its deficiencies)
Compiled by K. L. GUPT A 5.00

AVAILABLE FOR SALE AT
PRIYA GUPTA MEMORIAL COMMITTEE
36, Humayunpur (North) Gorakhpur-273001
Outstation Readars may send their requirements with advance money for quick service.
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RESOLUTION u

WORKING COMMITTEE MEETING OF A. I. R. F. HELD AT NEW DELHI
ON 23 TO 24 SEPTEMBER, 86

This meeting of the Working Committee of A. I. R. F. held at New Delhi on 23rd and
24th September 1986 notes with dis-appointment that the 4th Central Pay Commission has
rejected the demand for parity in wages, although it has calculated the existing difference
only on the plea that the working in Central Government and Public Sector Undertakings
are not comparable. While the Pay Commission has rejected the demand for parity in wages
with Public Sector Undertakings at the lowest and lower levels, it has very well agreed for
the same for fat-salaries officials even by increasing the ratio between the minimum and
maximum in contrary to the provisions contained in the Directive principles of the State
policy. To add insult to the injury, the C. P, C. has gone out its terms of reference, and has
recommended for increase in the working hours in the offices of the Central Government.
This decision, along with some other retrograde recommendations .of the C.P.C. are without
jurisdiction, and as such needed to be rejected. But instead of rejection, the Government has
issued order increasing working hours in Central Government offices by 2} hours per week.

The Report of the 4th C. P. C. has done serious injustice to many categories of staff
and in fact nullified the bi-lateral decisions arrived at+m the Cadre Re-structuring Committee
In respegt of Loco and Traffic Running Staff, Engineering? Gang Staff, Accounts Staff etc. and -
also decision of Joint Committee for re-classification of artisan staff in respect of Khalasi
Helpers. : |

This Working Committee also notes with concern the anti-labour steps of the Ministry
of Transport (Deptt. of Rlys) in respect of working hours. Extra work-load has been thrust
upon the railwaymen by way of de-classification of staff mainly employed for traffic operat-
ion, from ‘Intensive’ to ‘Continuous’ or {Continuous’ to *Essentially Intermittent’ in spite of
the fact that the volume of traffic has been increased. Both the Loco and Traffic Running
Staff have been compelled to work beyond 10 hours at a stretch, jeopardising . the individual
safety and safety of the travelling public. ' .

This Working Committee further notes the present policy of the Government of India,
particularly in introducing automation and mechanisation throwing away “ thousands of
people from their existing places of employment simultaneously denying employment to
unemployed persons who have been looking for their employment and thus creating serious
frustration amongst the unemployed youths, which ultimately will retard the peace and
progress of the Country. Absorption of Casual labours against regular posts are denied or
delayed and more and more regular works are being ‘off-loaded” to the Contractors to compel

61
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i by tde order, tne potitiousrs invoked the extru-ordinary jurisdiotion of

- b} -

agnidnuoulsly officieted in the said promotioral post for sboutenins yeares,

Symoe their promotions vere rot roswlarised, thay have mde representations to
the haighcr autharities for regularieiirg tho promotion. Haighor authoritjes
48110 upon the patitioners to appeur ut a wvritton teat, Baing agesieved

the Hontle digh Court of Orissa ty filing em applitation under Artiocle 226 -;k
6! tho oonatilutions praying theirin to eommand the rwspondenia thet the
petitiorsrs tave a right to the ;jost {n acoordance vith the letter 1ssuad

by the Railway !oax-d stating that mo body could bLa depoted fron the prmuou
i post Af ho %as worked for 10 monthe and s.ioh dusotion {8 p2rnissible.
provided thet the precedurs envi r-g,od undor the Discipliniry, dppeal &nd -
Jontrol fules is followed for unsitdcfactory ex work,

{3} Ip their counter, the rofiordents « opjosit j4rties weintained tha$
7o 11leqality has Laoun coraitdad Ly the sompetent autrordtice Lir asking the

petisionsrs %o ounlify thomselvos 1p the test and thers-core, the impugned l,
order ohauld pel bo unwettlsd aid the jetiticn is 1isble to v cdlomiesed, - ;

(4) fe heve hearod v, Dorn, learpsd souncsl for tre peotitioners and

ire suhok Yoharnty, lcarned Counasl ap.aaripg for the Raflway Admindstration , lr

at core loensibe In the maan while, in ceveral other caens, ve Levo laken
% viev thai onso o martioculer emilayse WAs besn gvep prowoticnal poat end

he s gorked iu the xaid post for 18 wmontne, revucraion in nat parnissible |

-4:,:1&%-»0}1% & dieci Mimiry proscuvding havelng boer foi¢bited wodvat iz
&,mmﬁent gonsoernod for un satlofastory servicu. This viav hns boen takon b |
Wl An oseral eases aecunting the view of ths Earnsbla A1l Saurt of Orisua
.c.si.tz dovn in revenl Sulgenvate Lo Hap Chomdem fraubzn Ve Unlon of India' ‘

BeRe shanty, Ve Uninn f India

£t vy oo rontloned 1ore thut the visy tnlnn by *he Bon'ble o i.h Court of

snd DoB, Yew ¥, Jraon or Indla. Incideatally|

Orissz hny been coufirred by the dontble Suprcns Cowrl 48 Joi..o %0. T493 Glf
1960 8eted 24,8,10¢1 confircing the Judgenent raes & Yy tho denflle .Coux‘t of
TS 7T !;n the sisc of 5.%. Honanty ¥, Un oo of 1230 . ‘e
~3rars Court has gonf rued tho visv of tha Hon'bl. Jf o Court
“9ulé aupsar in the Julgorent ¢f the High Court of urinug 1aeeetat in the
Jace of DaBo Jema Vo Union of Iadln, Ia the ouoe 4 iocsed o K L. wagepiing
B iy takon by the Hon'ble £igh Court of Orfuu: ami scefir-
upreis Qeurt, - s have aleo assigned reasnne for rejosting thy arguwont
~dvaraod by lire Ashok Eohanty, learnsd Qounsil sepsariag for the ‘ia.ilws.y
witdidstyation 4n the Judgemanie vhich ve have e.lrmmy éaliv.u:x‘. 9 repeontg
tagil auwsainotly, 44 may be stated that the eiroular rolsiing 5 the year 1968

Zontd

. ~
S tiny

et

iua Toar vt fhe Hon'blw
? Orfsza .p
i

<% by ths Hou'lbliw
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foswl by 4t Redleny Board hat S ozt apilication to the faats of tho
preount 00se ond e airsuler fnvusd Ly the ﬁﬁila.;y Pourd in tho yeat 1965
ovexr snleh tulisueo sas soupght to bz plagod by N, Romn*y has no appuoaﬁf

fo Bl featy of the peorunt case iesauss 4t cin 1od huve mt;ospootim

opszation, In ¢he euvos in winloh Judgerwate have wir.ady veen ymnouwcd
by this Boroh on Wio subjoet, we have rojuci.’

o Leprrvad mivz:.noéd‘ by
&re llohanty are lhe groand thet cirouler of

105 -1} have o opplisation
S 4o oy fmote of tng projeat wre 0ree beasuuwid. §.o wve ao retrospeotive
opcrotion acd thorefere wa acsepted the wice Lo 1n %y thois1'bie Tigh dcurt
"of Ovdesa, “u vould spply *he oarm® readons 0 '/ po.u:end Ge.o whilo rejootﬁu
the sewe uryuoante of . Yohonty advunae.d 4n & case. A4 iz etsgo,
o uloe gy thet lu cwe 9003 wo have al. 2y aczislad tue viaew of the
#rnthle Bagh Couct of Oriszas that ip viaw of the stri0lar of the %oard
oot dn the yoar 19606 no smployes could be pell upes to sappear st a test
Blan applics in 1ull foroe to the Caats of the gwsant case and thevsfore,
w2 world hold that the .rdor passcd by the to: z%,a,ue e.uthmitt-*ﬂ ¢alling upon
the wotitivesrs to cypvar at & that is unsustaipably, st wveuid, therofors,
quath tae orcder £ the gompdtont authoritiss selling upon ihe pﬁutloﬁsu
to cprenr at the test and would further direcet that the servioss cf the
petitionsrs 4o the pronotional post bn imeediately reculaciled,

(3) Thue, vhe applisation stinds allowed legving tus partias to boaw
thair own sosts,

¥

(6) Beha PATEL, Viee Chatrman < i notas,

duane L3
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(advance Croyv to 3r.D.P, C./Luckraw) kj;

Myrtherr Rallway,
Lucknow,

Mroirh Pronser Chanwel.,

Reo; Now-pavaant »nf due gannugl Increment ecince 1973,

5ir,

Mgt ressectfully I Dez tr dragw your gttertion
th veur Office fxdwx Notles ¥W5,124-3/1-6/T-»1 Checlar
1ated 23,7,1720 under yhich the D,P.C./L ckerw Mad 9-30ed
~rie-s that I am due to get arrears ~f Salary in Grade
38.260-400 (R3) with affect froa 30.12.72 and ace~rdinzly
Wy 037 was chargzed @ Rs.320/- P, M. {R3).

I regzret very wmach to state here thzt wy due
increnents have not beer charged im thls Scale f~r which
I ga entitled to get @y due lacrezents fr-w 1979 z5 I had
got =y last lacrament in 1978,

T:eref-re, 1L 18 requeste that I wav nlease
be ziven ay ‘ue iscrements in the Pay Scale of Rs. 260-400
(R3) frox the year 1370 unptr date and the arrspre way
2lss be vald to me 3t gn early date for which I anm
entitled, I way uwertion here that w~ purishz-nt has beesn
igpased ~n ze fr withhnlding of increments otc.

Yours faithfully,

Dated: 28,1.87. | /{///’,’w\,‘z'»;»/g/‘/.'iéi:z
94/ Oue ey of thae (davarul Hasan)
"'~tlce referred sb-ve, Faterial Clerk,

Inc¢~ Shed, Luckrow.
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Commission has given certain relief o applications being received after the las
date from Bihar on account of strike by Railway Mail Service under those aress;
and since they have entertained the application beyond time, refusal to entertain
the petitioner’s application tantamounts to discrimination. He also contendeg:
that Union Public S:rvice Commission has given a different date for certain oth
States of the Union and therefore, the date which has been fixed for other Statm
should be kept as the only date by which the applications should have
received from all the States of Union. We have gone through the applicution atis
Annexure Il of the petition. This is a letter from Union Public Service.
Comnyission to the petitionzr dated 20-4-1987 rejecting his candidature on receipti
of his application on 2-2-1987 instead of on 27-1 1987. In this annexure,
extract of the Eroployment News special supplement dated 13-12-86 has also be
produced and it lays down that complete application forms must reach t
Secretary Union Public Service Commission, New Delhi by post or by personaf:
delivery at the counter on or before 27-1- 87 A date 10-2-1987 has, also begh:
indicated, in the case of candidates who reside in  Assam, Meghalaya and Sikkim
etc. The extract also lays down that the application which are received after the
prescribed date will not be considered. We are not convinced that fixing of
different dates in different States in any way leads to discrimination and is againgt
the spirit of Articles 14 and 16 of the Constitution. The petmoner had ampl
opportunity to send his application in times. He does not fall in the same
category such as candidates belonging to other States for which different date ke
teen fixed and as such we do not consider that he hasa case for condonation of
late submission of application even on same grounds as in the case of candldatcs
who were given relaxation on account of Railway Mail Service stiike.

In the result, we find no merit in this petition and therefore, the same xs '
izjected at admission stage.

<
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S. ZAHEER HASAN (V. C.) AND AJAY JOHRI (4. M.)

Registration No. 646 of 1986 (T), decided on March 24, 1987
J. B L. Srivastava and others

Versus
Union of India -

(A) Service—Ministry of Rallways instructions containing “I8 mo*“' !

officiating Rule”’— Applicability—It is not apphcab]e to eniployees oﬂicnaﬁng'
promotion as a stop gap measure. -

Itis clear that, " the plaintiﬁ's werc promoted on ad hoc basis asa

3 put
temporary -measure_on the post of chargeman Grade ‘B’ on account of i
avallabthty of direct recruits and intermediate apprcntlces

In view of this fadtes
the questions of their being called for selection which consists of a written: test
viva voce did not arise as the vacancies against which they were oﬂicxatmg
either meant for direct recruite or Intermediate Apprentices. It was due 01O
availability of this category of employees that the plaintiffs who are highly §kﬂ!§§%
Artisans were promoted to look after the work of - the Chargeman grade

ad hoc basis pending their replacement by regularly recruited and sclccted ngs"
according to the quotas meant for them. .
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As ©r as 18 months officiating Rule is concerned, the Ministry of Railway’s
rfUctivn., 0D the subject are vary clear. The protection afforded aguinst
reversion on general grounds of unsulgatgmty of stafl ot_ﬁcmtmg in a higher grade
v post applies to persons who are officiating on promotion after empanelment or
‘“Cf passing the suitability test by virtue of which they came to acquire a
A,;ﬁcripli\'c right to the officiating post. This safeguard does not apply to those
‘“h-; are officiating on promotion as a stop gap measure and also to those cases
“yere an cmployee duly selected has to be reverted after a lapse of 18 months
pecuuse of cancellation of Selection Board proceedings or due to a change in the
penal position consequent to the rectification of mistaken seniority. {Para §)

: The plaintiffs had been promoted only on an ad hoc measure. They were
3 ot duly selected and therefore the protection avall.able under this proviso of the
»gilway Board’s letter against which they are secking their own protection-does
ot apply to them and their contention on this score is not accepted.' [Para &}

(B) Service—Railway Board’s letter duted 18-2-1986—Instructicn cortained
(her« in— Applicability—These instructions are applicable also to general employecs
and not anly to ST/SC employecs,

Case-law. —AIR 1£835 Orissa {49—Discussed.

. (C) Service— Employees of Railway— Allowed to officiate on promotion post
w a stop-pan measure —Continued to serve {or more than 6 years and fonnd

«stisfactorily workiog—Cannoct be allowed to suffer—Nccessary directions—

Given.

It is true that the rules provide for holding or written test and viva befo.e a
premotion can be regulatly made and since the plaintiffs have not been subjected
i this selcction test they canpnot be coosidered to  have be en regularly
pomoted. [Para 6]

yheveis force in the defendants contention that since the | etitioners have
ine promoted ad fioc against the quota meant for direct recruits and Intermediate
Y Ay pentices and therefore they have no right to continue on these posts. But on

%, 1. other side those whohave been working satisfactorily on ad hoc basis for such
Y . g time i, €. 6 to 7 years in certain cases and in the full knowledge of ihe defen-
“wlants, it may be debatable whether there would be any purpose served to subject
:‘Qucm 1o thése cxaminations. The Railway Board’s instructions on ad hoc appoint-
ments ond formation of penals have in this case been followed i breach only. The
1<u.l should have been formed in due time to avoid such long ad hoc arrangement.
S I';é%;cntly the plaintiffs have reached the field of considerations also. This has
nut“@gcen denied by the defendants. The very fact that they have been working

for such long time and are working even at present will go to indicate that_the
quotasystem has failed. “The defendants have utilized the plaintiffs to ensure that

tLvir work does not “suffer in the absence of direct recruits and intermediate
Appreritices needed to fill their quota. The plaintiffs thus canpotbe allowed to

5, sutfer bécausz of the failure of the quota system. * [Para €]

S Ty e T

: S . ) o Co- -
i Ad'lioc arrangement if they are continued for over 4 months period or so
: nocd_ appi;gval of the higher authorities. But normally they should ‘not.be
-—Lontinued and regularly selected persons”should be made to occupy the. posts
meant fux them. There is also provision: that rules could be relaxed and it is not
the defendants’ case that they have never resorted. -to such ' action.. The
defendants’ contention that the plaintiffs cannot be continued on the posts because_-
they are occupying the posts meant for somebody also and they are -not regularly
sclected, will therefore under the'above ciccumstances act harshly .on the _plaiatiffs * ~
who have comé to "acquire certain aspirations after having continuously worked

.

on the higher grad post for such a long time, %+ T - 7 - “[Para 7]
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Thercforc, those who have been oficiating contindously for more than 3
years should now be considered for regular absorption as Chargeman grade *B*
It posts are not available for them in the promotional quota and they have.been
continued because direct reeruits and Interme _iate Apprentices are not avall.ab!g
to fill such posts they should be absorbed agaiust the quotus meant for dlr‘ec_(
recruits and Intermediate Apprentices. The defendants, should, therefore, im
mediately carry out an exercise to check that t.hc plaintiﬁ:s’ v»fork has beeu sans
factory and regularized them against the posts without subjecting them to written
examination which should have been weived under the powers available to the
Jefendants. [Para &

&,

As regards the other plaintiffs who are not found ‘long officiatings th
defendants will be at liberty to subject them to the normal test or to revert them
to their substantive posts but if it is decided to coantinue them the){ will also be
subjected to the same treatment as other except that may be subjected to thy
written and viva examinations. : _[Para 8}

It is left to the defendants to carry out this exercise., (Para §

Case-law.—1. 1983 (2) S. L. J. 28 (Orissa) (DB) and 2, AIR 1985 Orissa 149
—Referred. - ;

-

Counsel.—R. K. Nigam and H. P. Chaturvedi {or the ;j)laintiﬂ's;
Railway Counsel, for the defendants. i

JUDGMENT b
a-‘*—. .

Ajay Johri, A, M.—Suit No. 165 of 1985 has been reccived on trapsfer = °

from the Court of Civi! Judge, Jhauosi under Section 29 of the Administrative .
‘Mbunals Act XI11 of 1985.  Shri B. B. L. Srivastava and 10 others are plaintiffs -

in this case. They were originally appointed as skilled Artisans and over the years - . !
came to hold the post of highly skilled Artisans grade I. According to the- -

plaintifs they were therefore screened and posted as Chargeman grade ‘B’ in the. .7

Pay scale of Rs. 423-700 w. e. f. various dates which are shown in Annexure-Iof™ .

their petition and they have been working as Chargeman grade B’ drawing+.

annual increments, crossing Lfticiency Bar cto.  The plaintiffs thave claimed thet.

they have officiated for more than 18 months, they acquired a lien to the post-and

they should be given automatic employment on the basis of Railway Board’s

letter of 18-2-1976 which says that care should be taken to see while forming

panels that employees who have been working in the posts on ad hoc basis quite:

satisfactorily- are not declared unsuitable in the interview. In’ regard to their

automatic coefirmation they have relied on the Orissa High Court judgment:

in Code number No. ‘2107 of 1980 K. C. Mohanti v. Union of India-and:

others preceded by a limilar ruling in D. B. Jena v. Union of India and other:

O.J. C. No. 916 of 1979. Both these cases- have been reported in S. L.

) 1983 Orissa 28 and AIR 1985 Orissa (DB) ' :49. | They have also relie

on the Bombay High Court judgment in Remavtar Dukey v. Union of In

petition No. -168 of 1981 and on SLP No. 2365 of 1981—Union of Indi

— Ramavtar” Dubey, filed in .the Supreme Court where' priuciple of 18 mon

" officiating has been upheld by the Hon’ble Supreme Court. According -t0-

plaintiffs there are requisite number of vacancies available and the plaintiffs a

. --aso within the ficld of considerations. Plaintiffs 5 and 6 were also subjected 't

avritten tests and they or “successfully cleared the same but they "were sent{0.

-: Zimbabwe from October 81 ‘to September, 1984, meanwhile their juniors .were

promoted and the promotion of plaintiffs 5 and 6 was held in"obeyance purely on:

gecount of the deputation -outside India, They have, thus, been deprived f thely
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w .+wes oo promoted.  The plaintils Fave claimed that they save now been

¢ o the seniority list of  hargeman gr de ‘B’ »nd they are also due for
;omotton as Chargeinan  grade ‘A’. Tuey cannot mow be reverted unless
.- li- o and Avpeal Rules are followed and their premotion not being against
o . vacancies or for short gap measure they cannot be reverted now and
et b subjected to any written test. - According to the plaintifls the defendants
.. 2~ adament to tesile from the service conditions already determined and
- puic ot the ratio and the principle laid down by the various High Courts and
wapreme Court judgments. They are not inviting the plaintiffs for the viva voce
«.at but on the other h nd they are threatening them to face reversion without
sy charge sheet. The defendants are, thus, abusing the ' adminisfrative power
.nd therefore the  plaintiffs -have prayed that the defendants ‘be restrained from
ceverting the plaintifls from their present post of Jusior Chargeman in the Diesel
wied at Jhansi to any ianferior post whatsoever except under disciplinary rules and
ey may be directed to invite the plaintills for viva vace test to confirm them.

2. The case of the defendants’ is that some of the pldintifls are working as
od fioe Junior Chargeman in the grade Rs. 425-700 while some arc working as
Dicsel Mechanic Grade I in the scale Rs. 380-260 as shown in Annexure ‘A’ to
their wiitten statement. The plaintiffs were originally holders of the post of
fughly skilled Aitisaus grade [ in the grade Rs. 380-560. They were given chance
10 ofliciate on an od lioc basis against the quota meant for! direct recruits and
mtermediate Apprentices.  The drawal of the increments or crossing of the
Piliciency Bar are not criteria to ascertain regular or temporary posting.
ihe posts of Junior-Chargeman a re-filled 50% by direct recruitment 259%,
by Intermediate Apprentices and the b.lance 259 by departmental pro-
moltees holding the post of skilled Artisuns. The rule of 18 months officiating
docw,',.ﬁn apply to those who are officiating on purely stop gap - measure
and e Railway Boards letter cited by the plaintifls is in regard to formation
of pancis and is "not relevant to the case. It also does not give a right for
autvinatic  confirmation.  The defendants have further said that whatever
vacancies were there in various quotas have becn filled by ad /1oc arrangement and
same of the applicants are working against these fvacancies due to non-availability
N of direct recruits and Intermediate  Apprentices.  However on availability of
proper incumpents ad hoc arrangements will stand terminated. The plaintiffs 5 and
0 who succeeded in the written test have not appeared in the viva voce on their-
; own accord and preferred to go on ‘deputation to Zimbabwe.: They have been
eiven a chance to appear in the viva voce test whenever a ‘pancl has been formed ™~
to Junior Chargeman against the departmental quota. As the plaintiffs are
working on od hoc basis they. also do not have any prescriptive “right to be con- k
tinucd until and unless they passed the selection consisting of written test and
Wravoce. According to the defendants the suit is not maintainable in this
Tribunal since .the.-plaintiff No. 2 has been absorbed in the D: C. W. Shed at
Patiala besides the posts of .the plaintiffs are spread over. ’

3. In their rejoinder the plaintiffs have given the places of! their postings.
They have indicated that plaintiff No. 2 is posted at Patiala,. plaintiff No. 7 is
P(mlcd in the R. D. S. O.’at- Lucknow and the.plaintiffs 4 and 5 were reverted as
Higaly Skilled Grade I but they have been repromoted w. e. f. 4-2-1387. . . e

4. We have ‘heard -the learned counsel for both parties. The learned
counsel for the defendants' had denied- that the plaintiffs were duly selected for
Promotion as Chargeman Grade *B’.  According to the defendants' - they had been:...,
Promoted on an ad hoc basis as a purely  temporary measure on account of non<s
availability of direct . recruits- and Intermediate” Apprentices. **Thé plaintiffs have

Bot been abre to show any order indicating-*that they have been régularly selected ™
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and empanelled and thereafter promoted against the vacancies. The contention
the learned couansel for the defendants that they were promoed on an ad hac bag
as a tem orary measure has not been rebutted. Therefore the fact remains th
the plaintiffs had been working on ad koc basis and the questions of their beip
called for selection which consists of a written test and viva did not arise as the
vacancies against which they were officiating were either meant for direct recraj

or Intermediate Apprentices. It was due to non-availability of this category o
employees that the plaintiffs who are highly skilled Artisans were promoted tg
took after the work of the Chargeman grade ‘B’ on ad hoc -basis pending the;
.eplacement by regularly recruited and selected persons according to the quoty
meant for them. We therefore do not accept the contention of the plaintiffs th
they have been regula:ly promoted. -

5. Asfar as 18 months officiating Rule is concerned, the Ministry

Railway’s instructions on the subject are very clear. The protection afforde
against reversion ou general grounds of unsuitability of staff officiating in a high
»grade or post applies to persons who are officiating on promotion aiter empang
ment or after passing the suitability test by virtue of which they come to acquire’
prescriptive right of officiating post. This safeguard does not apply to those v
are officiating on promotion as a stop _gap measure and also to those cases wh
an employee duly selected has to be reverted after a lapse of 13 months beca
of cancellation of Selection Board Proceedings or due to a change in the pan
position consequent to the rectification of mistaken seniority. The plaintiffs had?
been promoted osnly on an ad hoc measure. They were not duly selected ang:
therefore the protection available under this proviso of the Railway Board's Jett
against whichh they are seeking their own protection does not apply to them an

their c\ontemion on this score 1s not accepted. %

6. The plaintifls have placed their reliance on the Railwdy Board’s fett
of 18-2-1976 which says that the panels should be formed for selection poe
time to avoid ad foc promotions and that while forming panels employees wha,
have been working on the posts on ad hoc basis quite satisfactorily are rot declar
ed unsuiiable in the interview and they should be saved from harassment. ‘Th
Board had desired that these instructions should be issued to all coacerned for
strict compliance of the decisions particularly vin regard to SC/ST persons. Th
defendants have repelledthe application of the guideliness laid down in the Board
letter on the plea that they were meant for SC/ST persons and they were not fi
general applications. The Board's instructions were for strict compliance. - Theys
have further clarified that these instructions shoulj be particularly followed it
regard to SC/ST persoos. We cannot agreeto the cuontestion of the defendan
that these iastructions will only apply to the reserved community candidate
Reliance has been placed by the defendants in K. C. Mohanty v. Union of Ini;
and others, AIR 1985 Orissa.—149 a judgment of the Division' Bench of it
Orissa Hizh Couri delivered on 31-1-1985. Ia this case the petitioner was appo
ed as Assistant Station Master in 1962. .In 1971 he was promoted as Assistan
Transport Inspector. There were three opposite partics in this case also. %]
next_higher promotional posts for them were the post of junior D. T, LfTAg

“prade 1I1.  Being senior to opposite parties the petitioner was promoted on ad;fz
basis in 1977, - In 1979 the Union of India decided to hold a written examinatiol
.and a viva to draw up a panel of 4-staff, 3 unrcserved and one SC for reguls
promotion: The petitioner was not included in_the panel though he had reached

the field of consideration.-and had .worked satisfactorily in the promotional post
for more than 3-years. The Hon’ble High Court of Orissa held that the viva ce.s

test to which the petitioner was- called should have.been taken strictly in accord

ance with the ‘instructions . issucd by the Railway Board in 1976. *These instruc:

tions were not meant-to be observed “in : their, violation. Therefore it was-held

that the petitioner was eatitled,to be empanellod from *1980°the date on whick

»~ — - = R _-h‘:, ‘ _, ) ,;, 4
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have no uZm ru continue on these posts. lhee is a lot of farce th what the
deiendants sny.  But s tf ¢ otber side those who have been working satlsfactonly
on ad hoc basi~ 1.1 such tone time i. €. 6 and 7 years j9 certain cases and in the
full knowledge of the de fendants, it nsay te ~ebuatable whether there: would be
anv purpose senved 1o suniect them to these ex <aminations. The Railway Board’s
intruction on ad e appeintmeats and formation of panels have in this case been
foliowed in breach vely The pasel should have been formed in due time to
avold such long «f hoe urrapgement.  Preseatly the piaintifis have reached the
ficld of copsiderations siso  This has not been denied by the defendants. The
verv fact that they have been v orking for such Jong time and are working even at
present will go to indicates that the quota system has failed. The Jdefendants
have utilized the plaintiffs to ensure that theit work docs not suffer in the absencs
o direct recruits and intermediate appmm es nceded to fill their quota. The
plaiatiffs thus cannot be allowed to suffer because of the failure of the quotg

system.
7. The plaintitls kave relied on another judgrient of the Hon’ble Ori

High Court D. B. Jena v. Un'on of India, 'SLY 1983 (2) 28] wherein the Hon’ble
Hizh Court had applud the 18 months protection rule even to the case of the
ad hoc promotees who continued to officiate asa stop gap arrangement for mo
than six years, w ho draw seven increments and who had no adverse remarks d ;
the period and who were found fit to ‘cross Efficiency Bar. Para § of this judg

ment js reproduced betow 1—

“Furty ex io Rar: Chundra Pradhan and others x. Union of Ina'm and others;
{1980y CLT 266 R. Jag a'malh Rao and another v, Urion of India

and onother, QIC No.o 172) of 1978-1/17-3- 982 and Hearihay

Samantra and another v, Uuz’on of India and o:hers, GIC No. 128

A of 18/8-Dit7- 5-'9‘1. ihe pmtwuon of the 18 xmnmsu rule, as con~
- tained in Aguexure-5, was made available to the petitioners who bad
continued to hold the promotional posts for more than eightees
months.  In view of the Beach decisions of this Court referred to
sbove, the Patna decicion reported in Po N. Sinha v. Union of Indly

and others, must be beld ie be confined to its own facts. Inthe
present cose, the petitioner has been allowed to serve ia the promos,
tional post for more than six-vears and during this period there hag

been no adverse remarks aommt him. On the contrary, he has
received about seven increments and has also  been found fit to grossis

the Efficiency Bar. Therefore, the appointment of the petitiones &.%
Health Inspector, Grade II1, though initially stated to be stop.gap;
cannot be taken to be a stop-gap-arrangement in view of the peli

"~ ‘tioner’s continued service for more than six years. “The petitios
mustte held to be entitled to the protection of the 18 months
contained in Annexure-5. )

The Hon'ble Supreme Court in Narendra Chadha and othérs v. Umon of.
and others, AIR 1986-57 have made the following observations :

competent authority. They have been oontmuously holding'th
posts. They are being paid all along the salary ‘and allowadess;
payable to incumbents of. such posts. They have not . been 385
to go back to the posts from whick they were promoted at any}
since the dates. of their.appointment. . The orders of promeﬂﬂﬁ
issued in cases show -that they are promoted in the dxrect
their promotion. Itis expressly admitted that the gpetltlon ,
been allowed to hold posts mcluded in Grade IV of the afof
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{;,posité parties 3 and 4 were empanelled. The plaintiffs hav: been promoted on
aitferent dates.  According to the defendants as shown in Annexure-‘A’ of their
written statement the position is as follows :—

Shri J. B. L. Srivastava : 7-6-1979

« Rishipal Singh H 6-10-1920
“ S. K. Goswami H 1-2-1983

“ Babu Lal Beranlal Solanki (SC) : 27-3-1980
“ Devendra Kumar Rajput H 18-2-1983
¢ Ran Narain Sharma : ) . 23-10-1963%
« Dashrath Dass H 20-4-1983
« Sohanlal Srivastava 3 2-5-1983
w J. Balasubramanian 3 23-10-1984
« Harish Chand Gupta : 14-6-1984
“  Ram Prasad Thakur (ST) ! 28-2-1984

This case was instituted by the plaintiffsin 1985. From the dates indicated above
it will be seen that except for item 1 who has officiated from 1979, in items 2 and 4
who have officiated from 1980, and in item 6 where date of officiation as claimed
by the plaiatifi is 1977 but as shown by the defendants is 1963, the others have
oificiated cnly for a very short period and have not becn even completed 18
months of officiating on the date of institution of the suit as alleged by them
while secking protection against the 18 months rule. In their rejoinder submiited
on 5-3-1987 the plaintiffs have shown that except for H. C. Gupta and J. Bala-
subjamanian the others are continuing to work as Chairman grade °B¢ without any
bicak. These facts have not been controverted by the iearned couns:] for the de-
fendunts and therefere except for plaintifis 4 and 5 who have been promoted from
" 4-2-1987 the others have continued to work for a pariods of over 4 years and more.
They have continued to work not on account of any Court injunction but by
proper authorization by the d=fendants who had perfect liberty to revert them as
they were ad  hoc promotees only. The very fact that the defendaants have not
chosen to revert the plaintiffs except plaintiffs 4 and 5 to their substantive post of
highly skilled fittar grade I would indicate that their working has bzen satisfactory,
that there was still shortage of qualified persons against the direct recruitment and
Intermediate Apprentices quota and that the plaintiffs have been able toeet the
requirements of the posts of Chargeman grade ‘B’ to the satisfaction of: the
defendants.  We therefore feel that under the circumstances the ratio of *the
judgment of the Hon’ble High ™ Court of Orissa cited above. could apply equally
“well in the case of the plaintiffs., Inthis case the petitioners have worked
for long periods in. the promotional post and their work has not been found un-
satisfactory. However one thing in very clear, the plaintiffs were promoted on a
tmporary ad hoc basis. Itis another matter that this arrangement continued
'Of_ such a long time. ~The plaintiffs have not been -also to show any documeats
W indicate that - they' were_duly selected before their ad hoc promotion. The

-——4efendants have ‘argued . that rules provided for holding of written test and viva

eforc a promotion can be regularly made and since the_plaintiffs have not bzen: -

subjected to.this selection test they canaot be considered to have been regularly’
;';antcd. The defendants have -gone on to stress that the plaintiffs will have

% subjected to this procéss and this will be done only when vacancies are &
#vailable in the promotee quota. “They have been promoted ad hoc agaiast the ﬁ ~
meant for direct.recruits -and intermediate Appreatices and therefore they
UPLBEC (T .l :
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services, though on an ad hoc basis. (See para 21 of the counter-

Vet , affidavit filed by Shri P. G. Lala, Deputy Secreta:y, Department of

Personnel and Administrative Reforms). It 18, therefore, idle to
contend that the petitioners are not holding the postsin Grade 1V of
the two Services in question. It is significant that neither the
Government has issued order of reversion to their former posts nor
has anybady so far questioned the right of the petitioners to continue
in the posts which they are now holding. {t »ould bé unjust to
hold at this distance of time that on t'we facts and in the c.reum-
stances of this case the petitioners are not holding the posts in
Grade V. The above contention is theretore without sub tance.
#ut we, however, make it clear that it is not our view that whepever
a person is appointed in a post without followirg the Rules prescribed
for appointment to that post, he should be trecated as 'a person
regularly appointed to that post. Such a person may be reverted
from that post. But in a case of the kind before us where persons
have been allowed to function in higher posts for 15 to.2) veurs
with due deliberation it would be certainlv unjist to hold that they
have no sort of ciaim to such posts and couid be reveried uncere-
moniously or treated as persons not belonging to the Secvice at all,
particularly where the Government is endows with the power'to relax
the Rules to avoid unjust results. In the instant case the Govern-
ment has also not expressed its willingness to continue them in the
said posts............”

The plaintiffs’ case has already been discussed above. They were.pronioted. ad hoc
without being subjected to any sclection and they continued to work not'b, any
order of any Court but in the knowledee and by the sweet will of the defendanis
who found themselves unable to make alternative arrangementsin time. The
Hon'ble Supreme Court’s observation that “it is not our view that wbedsver 2
phis 0 is appointed in a post without following the rules pres:ribed for appoint-
ment to that post he should be trcated as a person regularly appointed in that post,
Such a person may be reverted from that post” cannot be lost sight of. The
plaintitis could be reverted by the defendants and we again reiterates that we are
not advocatiog that they should be regularized thuubn they have not been
e ularly selected out in the case of the plaintiﬂ"s they have bzen alluwed to func-
tion ia the higher posts for long time and some of them also been promoted as
Assistant Loco Foreman. In Narendar Chadha’s case the plaintitfs had fuoctioned
m the highter post for 15 to 20 years and the Hon’ble Supreme Court observed
that “it would be certainly unjust to hold that they have no sort of claim for such
posts”. In the case of the plaintitis some of them have worked for over six
years.  We consider it to be. a sufficiently long period. Ad hoc arrangements if
they are continued for over 4 months period or so nezd approval of the higher
suthorities. But normally they should not be continued and regularly seiected
persons should be made to accupy the posts meant for them. There is also provi-
sion that rules could be relaxed and it is not the defendants’ case thut they have
uever resorted to such action. The defendants’ costention that the plaintifis
cannot be continued on the posts because they are occupying the posts meant for
somebody else and they are not regularly selected, will therefore uuder the above
circumstances act harshly on the plaintiffs who have now come to acquire certdin

]asplratxons after having contmuously worked on the higher grade post for such a
ong time.

8. We also found that all the plaintiffs are not on similar footing. Some
were reverted and were promoted in 1987. Some were promoted in 1984 Some
others were promoted from a much earlier date.© Thus not all of them have been
able to qualify themsclvcs for “long officiating.” . We consxder that those who
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have been officiating continuously for more than 3 years snould now e consldercd
for regular absorption as Chargeman Grade ‘B’. If posts are not available for .
them in the promotional quota and they have been continued because dlrect
recruits and Intermediate Apprentices are not availasle to fill such posts they
should be absorbed against the quotas meant for direct recruits and Intermediate
Apprentices. The defendants should therefore immediately carry out an exercise
to check that the plaintiffy work has been satisfactory and regularized themq
against the posts without subjecting them to written examination which should *
have been waived under the powers available to the defendauts but which we are
waiving at this stage on account of the long officiating of some of the plaintiffs,
For others who do not qualify for “long officiating” the defendants will be at
liberty to subject them to the normal test or to revert them to their substantive
posts but if it is decided to continue them they will also be subjected ‘to the samg
treatment as others except that they may be subjected to the wntten and wva
examinations. We leave it {0 the defendants to carry out this exercise.

9. We dispose of this petition accordingly in terms of the considerations
that bave found favour with us and that we have observed ia tic paras supra.
Parties will bear their own costs.

o
-

Dccided a'ccordingly. k
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S. ZAHEER HASAN (V. C.) AND AJAY JOHRI (A. 1\1

Registration (0. A.) No. 81 of 1987, decided on September 16, 1987,
Sangam Lal L Applicant
. Versus -
Union of India and others Reépun@e;u

motlon—Howevcr adverse entry not gnashed— Applicant adviced to seek dep 2
mental redressal agaiast adverse entry. [Paras;ti"t_o

Case law—Referred in the judgment.

Counsel—Dr. R. G. Padia and K. K. Misra for the applicant ; Shekher Sriya
for the respondents. RS *
P . : JUDGMENT T

Ajay Johrl (A M )- —Thxs is an apphcanon under Section 19 of the Admin
trative Tribunals Act XIUI of 1985. By this application the applicant has chaﬂen
the ordets dated 13 6-1986 and 1-9—86 passed by the Senior Dmsmnal PeISO '

et
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N f ern Rallway, Allahahad, according to which respondent No. 4 hag
- ted s Chief TXR ignoring the applicant, who is senior to him. The
- v i workig as Head IXR having been promoted to that post on
> o As a result of restructuring of the cadre of Train Examiners
+ vosts were created and for reasons aot knowa to the applicant res-

N 2 whois junior to the applicant, was promoted as Chief TXR by
ow. wd order. The applicant’s case 1s that he made several representations
vooe owis wurmed on 1-9-1986 that his fepresentations have been dismissed
‘ ¢ he covld not be promoted on account of the fact that hig confidential
ey tts + ¢ POL Proper. According to the applicant the award of adverse catry
wivoo cdential report in the year 1984-85 wasillegal as no reasonable op-
ccrour e has been given to him to file his representation against the same and
e wnerse cptries cannot ‘be considered and the promotion on their basis
ot beoJderied unless they have been communicated to the employee concerned
ant s represcritation has been considered.  The denial of promotion to him
s tedsecahie aad uaefair and violative of Articles 14, 16 and 311 of the Cons-
i oowm ot ipdin. According to the applicant the adverse entry for the year
Jesd ny ans communicated to him only on 15-1-1987, 1. e. after about a period
. vears oot in the meantime his promotion has been denied.  He has, there-
tare ~ought teael thut the eatry in respsct of 1984-85 report be quashed and the
re - fents be directed not to take aay steps ip burcuance of the same against the
aps - and hie bas also prayed for quashing of the order of his representation
gatrd 1-v-1936 as well as the orviginal order dated 13-6-1986 promoting reg.

(xvnu"“a No. 4.

2 The Government respondents’ case is that the applicant even when he was a
TXR sas awarded punishment in 1982, thereafter when he was promoted as Head
I5R i was awarded two punisbments in 1985 and the third punishment also in
198> withholding his increments for six months with effect from 1-1-1986.
Awotdmy to the Government respondents, respondent No. 4, Basant Lal, though,
Luniur te tie applicant was promoted only on ad hoc basis and in a purely tempo-
sy arranzement becausé the confidential report of the applicant was not
wlifactoy which  was an  essential requirement for promoton and also
becanse the applicant was undergoing punishment for withholding incre-
ments from 1-1-1986 to 30-6-1986. According to the Government respon-
dents the applicant was advised that the order dated 1-9-1986 rgjectmg his
representation was perfectly legal and valid and since the.applicant was intimated

xryarding his adverse confidential report for the year, 1984-85 by a letter dated
16-6-1986 and he did not prefér— any represeatation or appeal against the adverse
femarks, he thus acquissced to the adverse report submitted against him and
since the agverse remarks were duly commuaicated, his promotion was rightly
Withheld.  They have further said that during the year 1984-85 the applicant was
. %tved with three charge-sheets for his incificient supervision and negligencs.. I

!
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In the Court of L /J_Mo o ," ", l Z“ c o

=TI AT TEEE I Pﬁlﬂl_lﬁtlff \&\ Claimant
SR g - Defendant Me&"sw \&mm Appellant
: Versus Petitioner

Defendant
Plaintiff’ Wk OQY;\ ‘\B‘”“R

espondent

m'&/‘t 7T Y he rresaent rlr(]ld do hereby appoint and authorise Shri. Z ﬁ
h/l U
Semenr N\».md%{

- . 5 f %M& Q&mcc&( & &@\MNQ\W,LM‘

,"{ »C* . to dppear, act, apply, plead in and prosecute the above described suit/appeal/proceedings on
np “ %t/ kﬁalf of the Unioh of India to file and take back documents, to accept processes of the
1 Court, to appoint and instruct Counsel, Advocate or Pleader, to withdraw and deposit
,’5 ) moneys and generally to represent the Union of India in the above described suit/appeal/
proceedings and to do all things incidental to such appearing, acting, applying, Pleading and
prosecuting for the Union of India SUBJECT NEVERTHELESS to.the condition that unless
! express authority in that behalf has previously been obtained from the appropriate Officer of
" the Ggvernment of India, the said Counsel/Advocate Pleader or any Counsel, Advocate or
b Pleader oppointed by him shall not withdraw or withdraw from or abandon wholly or partly
B R TN ‘wppeal claim/defence ‘proceedings against all or any defendants;respondents/appeilant;
p:aintiff apposite parties or enter into any agreement, settlement, or compromise whereby the
suit, appeal/proceeding is/are wholly or partly adjusted or refer all or any matter or matters
i arising or in dispute therein to arbitration PROVIDED THAT in exceptional circumstances
b when there is not sufficient time to consult such appropriate Cfficer of the Gove?)nment of
. India and an omission to settle or compromise would be definitely prejudicial to the interest 4
of the Governmert of India and said Pleader;Advocate of Coursel may enter into any
agﬁ,mem. settlement or compromise whereby the suit appcal, proceeding is are wholly or
pafily adjusted and in every such case the said Counsel;Advccate Pleader shall record and
comMunicate forthwith to the said officer the special reasons for entering into the agfeement,
>, settlement or compromyse. . .

v The President hereby agrces to ratify all acis done by the z&oresaid

Shride K. Be e %RM%%&@,GYW@W\«, W0 cE L

in pursance of this authority.

' IN WITNESS WHEREOF these presents are duly exccuted for and on behalf of the

: President of India this the... .. . c.. weret evveeeeeeee dayof .00 el 19
ay
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“ ' Y IN THE. CENTRAL ADRINISTRATIVE TRIBUNAL,
1 (LALLAHABAD _ BEWCH )
* -y 23-A Thormhiil Road, Allahabad-211001,
b . . J f (( r rl / M ,;' 141 ﬂl‘ REGD’
i Q . ‘{\Ef' lee . eqa2
" / CAT/ALLY/ \na om0y Prantogn Laikangie: Dated
b

{ !

- e et e e e e memmeeam VPPLICANT
[

198

h ‘rinsTer Applicatinn Na.%l(;\ks = "'ﬂ kéy of 198", (T) ’2

VERS3SY¥S
he
ﬂ / / AR , __ RESPONDENT(S)
I {,
: T, .
h _S,w’.g*\&
i e : - s
i T ' o
b :; e«
i
l| WHEREAS the marginally noted case has been transferred
Y under the
A

previsions of the Administrative Tribunal Act (No,13 of 19855 and

sgistered in this Tribunal as above,

The Tri
. " No, ! l

of 198 o

date of
5f the Court of  HAWloe)

Y AG-S

the hearing o~f the matter,
’ gfising aut of the order dated o

If no appearance is made on your
* memenp assed by }

e ermzm.y
|
il

- ap M Ym MR B ememom g

behalf by yourself, your pleader
or by somcens duly authorised to

act and plead on your Hehalfg
i che matte r will be heared and decided in your absence,
h

E
i

Given under my hand ond seal of the Tribunal on
the f_____day of ! 1907,
; T ——

P e

PR

DEPUTY REGISTRAR,
|

( —
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CENTRAL ADMINISTRATIVE TRIBUNAL

s CIRCUIT BENCH LUCKNOW

T.A. No.421 of 1987 (T)
(WeP.N®.256 of 1979)

Anwarul Hasan eeeves Applicant,
Versus

Union of India & ers cessee Respondents.

18.9,1989

Hon*ble Mr, D.K. Agzawal, JeMe

Shri S.P. Sinha counsel feor the avplicant and Shri Anil

Srivastava counsel for the respendents are present.

Heard the learned ceunsel for the parties, Pleadings are
complete, It is a writ petitien of 1979, A stay erder oeperates
favour of the applicant., Therefere, final hearing should take

e as early as possible,

The present controvercsy is abeut an application dated 25.1,88
filed by the applicant for a directien te the respondents te file
c=rtain documents, Unfertunately, the said applicatien has net
yet been dispesed off, An applicatien has been filed today on
behalf of respondents furnishing infermatien as te which decuments
ere avallable and which are net available with them, It is a
matter of regret that the respondents are net ready even teday

for filing the documents. Let the decuments which are available
with them be filed within twe weeks hereef, failing which an
adverse inference shall bhe drawn against them and as well, they

will expose theselves to such action as warranted by law,.

List this case en 16,10,1989 fer final hegring. A cepy ef
this order be given te the counsel for the respondents as desired.

A

i\

JeMe
[f True Cepy //

(rrm)
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Amrik Singh v,

-4 Acquisition Act vis-a-vis quantifi-
=~ of compensation is the non-pay-
t of solatium in the former case be-
:» of the provision in S. 34 (1) that
-5 of the Land Acquisition Act shall
«» no application. Thus, to achieve the
«3e of equality and to eliminate the
-. of inequality what is needed is the
seration of S. 25 of the Land Acqui-
-q Act from S. 34 (1) of the Town Plan-
- Act. The whole of S. 34 (1) does not
4 to be struck down. Once we ex-~
+ the discriminatory and therefore
4 part in Sec. 34 (1) of the Act, equal-
. s restored. The owner will then be
. -tiesd to the sgme compensation, in-
4.ng solatium, that he may be eligible
+ under the Land Acquisition Act. What
rondered void by Art. 13 is only ‘to
~xtent of the contravention’ of Arti-
+1. The lancet of the Court may re-
.+ the offending words and restore to
jtutional health the rest of the pro~
-,

1, We hold that exclusion of S. 25

“w» Land Acquisition Act from S. 34 .

. Act is unconstitutional but it is
-+hle and we sever it. The necessary
- +n1ence is that S. 34 (1) will be read
- ag the words 'and S. 25'. What fol~
- then? Section 32 obligates the State
-~ under the Land Acquisition Act
~a have struck down that part which
tyles Sec, 25 of the Land Acquisition
- ‘nd =0, the ‘modification' no longer
~ Q 2indt continues to apply to the
“wrn of property under the Town
-='ng Act, Section 34 (2) provides for
- »:ntion  exactly like S, 25 (1) of
* -nd Acquisition Act and in the light
-+t we have just decided S. 25 (2)
-teg apply and "in addition to the
4 walue of the land as above pro~
* t~e court shall in every case award
- of fifteen per centum on such
' value in consideration of the
*-ory nature of the acquisition,”

‘iha upshot of this litigation thue
+ the sppeal must be allowed ex-
4 the exteni that solatium shall be

- »¢ under the Land Acquisition

are the State has always been

- %g pay that component and has

* that offer even before us right
" » beginning, we direct the par-

¥-or their respective costs,

Appeal partly allowed.

Union of India ! S.C. 1447

AIR 1980 SUPREME COURT 1447
= 1980 Lab. L C. 735

(From: 1979 Lab IC NOC 121 (Him Pra))
V. R. KRISHNA IYER AND

O. CHINNAPPA REDDY, JJ.

Civil Appeal No. 2112 of 1979, D/~
11-4-1980.

Amrik Singh and others, Appellants v,
Union of India and others, Respondents.

(A) Indian Police Service (Regulation
of Seniority) Rules (1954), Rr. 3 (iii) (b), 7,
8, 9 — Indian Police Sérvice — Promo-
tee — Year of allotment — Fixation of
— Administrative lapses — No injustice
however to officers senior to promotee —
Relaxation also granted — Promotion,
held, conld not he challenged on ground
of lapses — (All India Services Act
(1951), S. 3 (4) — All India Services
(Conditions of Service-Residuary Mat-
ters) Rules (1960), R. 3).

A Deputy Superintendent of Police
serving under a State Government was
brought in the Select List in 1965 and
was later appointed Superintendent of
Police and was continued as such up to
January 1971 and then was appointed to
the LP.S. and confirmed. At first his year
of allotment was fixed as 1965. He ap-
proached the High Court claiming that
his year of allotment should be 1961. The
same was upheld and the Central Gov-
ernment reconsidered the matter and fix-
ed 1961 as his year of alloiment.

Held his year of allolment as 1961
could not be challenged (i) firstly on the
ground that an officer senior to him was
holding ex-cadre post in C.B.I. and there-
fore the latter’s officiation in cadre post
was not legal and regular and therefore
had to be ignored for the purposes of
continuity of officiating service. (i)
secondly, the continuation of a non-cadre
officer in a cadre post beyond 3 months
required the State concerned to report
to the Central Government this fact and
the Central Government in return had
to consult and go by the opinion of the
Union Public Service Commission, In
the instant case he was allowed to offi-
ciate in the cadre post without obtaining
such approval which was irregular,

If there was any administrative lapse
the concerned employee could not be vic~
timized, Then the Central Government
has power under R. 3 of the Al India
Services (Conditions of Service-Residuary

FX/GX/C205/80,DVT
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Matters) Rules (1960) to relax rules and
regulations, which was done in the in-
stant case by passing appropriate order.
1979 Lab IC (NOC) 121 (Him Pra), Af-
firmed. (Paras 8, 9, 11)

(B) All India Services (Conditions of
Service-Residuary Matters) Rules (1960),
R. 3 — Validity — Rule is not arbitrary
— Contains guidelines — Compliance
with rules of natural justice is implicit
— ((i) Constitution of India, Arts. 14, 16,

226 — (i1) Natural justice — (iii) Admin-

istrative Law -— Right to hearing).
Rule 3 is not arbitrary. The Rule con-
tains guidelines. Government must be
satisfied, not subjectively but objectively,
that any rule or regulation affecting the
conditions of service of a member of the
All India Services causes undue hard-
ship, then the iniquitous consequence
thereof may be relieved against by re-
laxation of the concerned Rule or Regu-
lation. There must be undue hardship
and, further the relaxation must pro-
mote the dealing with the case “in a just
and equitable manner”. These are per-
fectly sensible guidelines. What is more,
there is implicit in the Rule, the compli-
ance with natural justice so that nobody
may be adversely affected even by ad-
ministrative action without a hearing.
There is nothing unreasonable, caprici-
ous or deprivatory of the rights of any-
one in this residuary power vested in the
Central Government. (Para 11)

Mr. R. K. Garg, Sr. Advocate (Mr. B. P.
Singh, Advocate with him), for Appel-
lants; Mr. V. M. Tarkunde, Sr. Advocate
(Mr. P. P. Juneja, Advocate with him),
(for No. 4) and Mukul Mudgal, Advocate
(for No. 13), for Respondents; Mr. M. M.
Abdul Khader, Sr. Advocate (Miss A.
Subhashini, Advocate with him), for Un-
ion of India.

KRISHNA TIYER, J:— Competitive
claims to seniority, dependent on the
year of allotment in the Indian Police
Service, fall for consideration in this
appeal by special leave. We have expe-
dited the hearing of the case since keep-
ing officers in an unsettled state may be
a factor which impairs their efficiency.

2. One Shri Ahluwalia, a senior mem-
ber of the Indian Police Service, sought
to quash the decision of the Union of
Ind.a dated 26-6-1976, whereby his year
of allotment was fixed as 1965. Accord-
ing to his case, the correct year of al-
lorment should have been 1961. If his
plca were granted, the present appellants
would be affected by being made junior

.
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to him. The rival contentions revolve
round a few facts, which we will set out,
and a few rules framed under the All
India Services Act, 1951, which we will
construe. First a rush through the rele-
vant calendar of dates. Concerned, as we
are, with the year of allotment of Shri
Ahluwalia (respondent No. 4), let us
focus on the chronology of events with
special reference to him. If his claim
were untenable, the appeal must be al-
lowed and vice versa.

3. The 4th respondent (Ahluwalia)
became a Deputy Superintendent of Po~
lice in Himachal Pradesh (which wus
then a Union Territory) by the end of
1956. In 1962, the Central Government
constituted a common police service for
the Union Territory of Delhi and Hima-
chal Pradesh called the Delhi and Hima-
chal Pradesh Police Service and later, in
1064, respondent No. 4 was absorbed in-
to that service on a regular basis. The
usual avenue of promotion for a Deputy
Superintendent of Police is the post of
Superintendent of Police, but Superin-
tendents of Police are borne on the cadre
of the Indian Police Service and the ex-
ercise which results in the inclusion in
the Indian Police Service is governed by
the Indian Police Service (Appointment
by Promotion) Regulations, 1955 framed
under Section 3 (4) of the All India Ser-
vices Act, 1951. The first step is to pre«
pare .a Select List from among eligible
officers of the State concerned, in the
present case, the Union 'Territories of
Delhi and Himachal Pradesh. -Sometimes,
it happens that although the post of a
Superintendent of Police is a cadre post,
if no hands are readily available for be-
ing posted from the LP.S., Deputy Super-
intendent of Police from the Select List
is promoted provisionally subject to cers
tain formalities which we will presently
consider. The 4th respondent (Ahlu-
walia) 'was brought into the Select List
in 1965 and later appointed Superinten-
dent of Police in October, 1965 and he
worked as Superintendent of Police in
one place or other, until December, 1967,
and, even thereafter, he continued a3
Superintendent of Police right down to
January 1971 when on January 30, 1971,
he was appointed to the ILP.S. and con-
firred as such. Th. year of allotment was
fixed as 1965 hu’. the 4th respondent had
a,case that the law and Jjustice of Ttha
case entitled him to 1961 as. year of allot-
ment. So he challenged the order of the
Central Government allotting him the
year 1965. The High Court considered
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‘w. matter with reference to the rele-
+~nt rules and came to the conclusion
==t there was merit in the 4th respon-
< nt's contention. (He was the petitioner
‘yotore the High Court). The learned
Tudwes wound up thus:

"It is, therefore, evident that the period
+ nfficiation. of the . petitioner during
1.3-1968 to 12-10-1969 could not be con-
idered to be invalid or irregular on any
such un,

We,gt&eriore, conclude that the Gov-
srnment of India wrongly decided that
1% officiation of the petitioner between
tre period 1-1-1968 and 12-1-1971 or
4++ng the period 1-8-1968 to 12-10-1969
e »'d not be considered valid officiation.
Rather he was continuously holding a
re=dre post throughout this period, and
t»» benefit regarding seniority will have
tn be given for the entire period. The
¢ --sion being wrong and invalid under
tw very Rules and Regulations applied
L the Government, was subsequently
-» right by them under Annexure Y.

“he upshot of all that we have stated
whnye is that the petitioner shall be given
th» benefit of his continuous officiation
+=3inst a senior post of the entire period
trm 11-11-1965 to the date of his ap-
prntment in the Indian Police Service.
H - yeaF of allotment shall be determin-
¢4 under Rule 3 (3) (h) of the Seniority
- les keeping in view that he started his
«+1tinuous officiation from 11-11-1965. In
erasequence, Annexure N is quashed to
+; extent the said Annexure held a view
cntrary to our decision. It is declared
1nat the petitioner continued and should
k- deemed to have continued to officiate
~ g senior duty post of the Indian Police
C rvice with effect from 11-11-1965

thout any break up to his confirmation
« the Indian Police Service. The peti-
t oner's seniority shall be determined ac-
eordingly and all consequential benefits
-t seniority shall be granted to him by

respondents Nos. 1 and 2. The re-
ondent No. 1 shall determine the se-
r writy of the petitioner in accordance

+h our observations made above with-
- three months”.
ina  Central Govt. reconsidered the
- ater even earlier, and, by its order
sed 27-7-1979, refixed the seniority of
-+ 4th respondent by assigning 1961 as
- year of allotment. Aggrieved by this
velopment, the appellants have come
-~ this court and contested the reasoning
~4 conclusion of the High Court.

t. A few more facts about the career
¢ the appellant and the developments in

Union of India-
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the Indian Police Service may be nar-
rated before we set out and consider the
Rules and Regulations and their implica-
tions. The appellant, (4th respondent)
Ahluwalia, as stated earlier, was Super-
intendent of Police from 1965 to 1967,
followed by a short period of earned
leave, which ended on 25-3-68. From
March 26, 1968, he again continued as
Superintendent of Police. Meanwhile, an
event beyond the control of the parties
took place which has a bearing on the
ultimate view we take, although only in-
directly. On November 1, 1966, the re-
organisation of the Punjab State took
place which resulted in some areas of
Punjab being transferred to the Union
Territory of Himachal Pradesh. Conse-
quently, certain officers, including one
Shri P. C. Sahney and Shri K. S. Dhali-
wal, were brought over from Punjab te
Himachal Pradesh. Admittedly, both
these officers, Sahney and Dhaliwal, were
senior to Ahluwalia, but a key circum-
stance, which, in the submission of the
appellants is decisive in their favour de-
serves mention. It is this: Shri Sah-
ney, a senior of Ahluwalia, was holding
an ex-cadre post of Superintendent of
Police, C.B.1. under the Ministry of Home
Affairs between 7-12-1964 and 6-10-1969.
The Joint Select List of the Union Terri-
tories of Delhi and Himachal Pradesh
Police Service, prepared on 29-4-1967,
included the names of Ahluwalia, Sah-
ney and Dhaliwal, the last two being
above Ahluwalia. On January 1, 1968,
the Central Government created single
cadre for all the Union Territories in
India .and, as a follow-up action, prepar-
ed a common Select List for the IPS
Cadre on 13-1-1971. Ahluwalia was in
the Select List of the Union Territories
Cadre so prepared. The story of the
Cadre continued in the ' sense that on
25-1-1971, when Himachal Pradesh ac-
quired  full-fledged Statehood Ahlu-
walia was allocated, along with others,
to that State. The Himachal Pradesh
State came to have its own Cadre of
LP.S. Officers, in which Ahluwalia be-
came a Member. Thereafter, the ques-
tion was mooted before Government as
to what should be the year of allotment
for the 4th respondent (Ahluwalia).

" 5. Two factors having relevancy to
the determination of the issue before us,
were highlighted by Shri R. K. Garg,
appearing for the appellant. He stated

that so long as Shri Sahney was holding
senior_-to

an ex-cadre post and was
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Ahluwalia, the officiation of the latter
was not legal and regular and therefore
had to be ignored for the purposes of con-

tinuity of officiating service. This break .

was material in fixing the year of allot-
ment. Secondly, he urged that the con-
tinuation of a non-cadre officer in a
Cadre post beyond 3 months required
the State concerned to report to the Cen-
tral Government this fact and the Cen-
tral Government in return had to con-
sult and go by the opinion of the Union
Public Service Commission. In the pre-
sent case, Ahluwalia had continued in
the Cadre post of Superintendent of Po-
lice, without this necessary exercise by
the State and the Central Government
and without the approval of the Union
Public Service Commission. Thus, the
two reasons, briefly, stated above, were
lethal to the claims of Ahluwalia and he
was pound to be pushed to the year 1965
and could not claim the earlier year of
allotment of 1961 awarded to him by the
Central Government and the High Court,
If the contentions put forward by Shri
Garg were sound, the conclusion would
be inevitable and the appeal must in-
escapably be allowed. Thus, we are
thrown back to an examination of the
relevant rules. in their application to the
facts present in this case. Of course, be-
fore launching on that essay, we must
also mention that the Central Governe
ment has a residuary power, in cases of
equity and justice, to exempt an officer
from the rigour of any rule or regula-
tion,

6. The Rules may now be reproduced
before scanning the submissions of either
side. It may he treated as common case
that not only was Sahney (now retired)
senior to Ahluwalia but he was holding
an ex-cadre post during the period 1-8-
1068 to 12-10-1969. If this period were
to be excluded from Ahluwalia’s officia=
tion he must fail. It is also beyond dis-
pute that there was no consultation with
the U.P.8.C. for the period of officiation
beyond 6 months of Shri Ahluwalia in
& cadre post. The Union of India had, at
one stage, agreed tentatively with Ahlu-
walia's case but changed its mind and
came to the conclusion that there was a
break in service between 1-8-1988 and
12-10-1969 for Ahluwalia and, therefore,
the benefit of officiation during that
period could not be given in fixing the
year of allotment under Rule 3 (3) (h)
of the Regulation of Seniority Rules,
1654, Again Government veered round to

b

the view that 1961 was the correct year
of allotment.

7. Now the Statutory Provisions:

“7, Select List

(1) The Commission shall consider ths
list prepared by the committee along
with the other documents received from
the State Government and, unless it cus~
siders any change necessary, approve tr.:
list. :

) RO

(3) The list as finally approved by ths

Commission shall form the Select Lt
of the members of the State Police Ser
vice.”
Under this Rule a Select List was pre
pared where Ahluwalia was appoint.d
agamnst a Cadre post with effect fru
11-11-1965. Regulation 8 may also «
read:

“8. Appowntments to Cadre post frus
Select  List— Appointments of mver
bers- of the State Police  Ser~
vice' from the Select List te
posts borne on the State Cadre or tis
joint cadre of a group of States, as it
case may be, shall be made in accord-
ance with the provisions of Rule 9 of
the Cadre Rules. In making such ap-
pointments, the State Government
follow the order in which the names o
such officers appear in the Select List. .
From this, it is clear, Rule 9 of the
Cadre Rules has governing force and s
we must excerpt Rule ¢ also:

* "9, Temporary appointment of non~
cadre officers to cadre posts.—
{1) A cadre post in a State may 1%
filled by a person who is not a cadre offis
cer if the State Government is satisfied,

(a) that the vacancy is not likely
last for more than three months; or

(b) that there is no suitable cadre ofie
cer available for filling the vacancy.

(2) Where in any State, a person othe
than a cadre officer is appointed to 8
cadre post for a period exceeding thres
months the State Government shall
forthwith report the fact to the Central
Government together with the reasons
for making the appoiniment.

{3) On receipt of a report under sube
rule (2) or otherwise, the Central Gov-
ernment may direct that the State Gor
ernment shall terminate the appowntmes
of such person and appoint thereto 3
cadre officer and where any direction
so issued, the State Government
accordingly give affect thereto,
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(4) Where a cadre post is likely to be

flled by _a person _who is not a cadre

cf'icer for a period excevdmg six months,
e Central Government shall report the
11 facts to the Union Public Service
Commssion _with the REASONS for

hroiding “that no suitable officer is avail-
shle for filling the post and may be in the
neht of the advice given by the Union
Public Service Commission give suitable
direct* to the State Government con-
cerned.

Thre critical rule regarding the assign-
ment of year of allotment is Rule 3,
which we may now reproduce.

*3. Assignment of year of allotment:
(" Every officer shall be assigned a
y=ar of allotment in accordance with the
provisions hereinafter contained in this
rule,

@ '

G] seseessensrcne .

(3) The year of allotment of an officer
s rointed to the service after the com-
mencement of these rules, shall be

(£} IOTON

() Where the Officer is appointed to
the Service by Promotion in accordance
vith Rule 9 of the Recruitment Rules,
thg vear of allotment of the juniormost
-t the officers recruited to the ser-
~ien in accordance with Rule 7 of these
2% s who officiated continuously in a
wnipr post from a date earlier than the
date of commencement of such officia-
ton by the former;

F«planation: 1. In respect of an officer
-~rointed to the Service by promotion
= accordance with sub-rule (1) of R. 9
¢! the Recruitment Rules, the period of
t: continuous officiation in a senior post
a’l, for the purpose of determination
o' "1ig seniority, count only from the date
¢! *he inclusion of his name in the Se-
* - List, or from the date of his officiat-

appointment to such senior post
~«chever is later.
*vovided that where the name of a

“+ +o Police Service Officer was included

the Select List in force immediately

+ ‘are the reorganisation of a State and
*» included in the first Select List
nared subsequent to the date of such
weanisation, the name of such officer
" he deemed to have been continu-
+ in the Select List with effect from
d e of inclusion in the first mention-
Setect List.

sserae
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Explanation 4. An officer appointed to
the Service in accordance with sub-rule
(1) of Rule 9 of the Recruitment Rules
shall be treated as having officiated in a
senior post during any period of ap-
pointment to a non-cadre post if the
State Government has certified within
three months of his appointment to the
non-cadre post that he would have so
officiated but for his appointment, for
a period not exceeding one year, and,
with the approval of the Central Gov-
ernment, for a further period not ex-
ceeding two years, to a non-cadre post
under a State Government or the Cen-
tral Government in a time-scale identi-
cal to the time-scale in a senior post.

There is one more Rule which can play
a heroic role in a crisis between equity
and legalism. That is, contained in R. 3
of the All India Services (Conditions of
Service-Residuary Matters) Rules, 1960:

*3. Power to relax rules and reguia-
tions in certain  cases:— Where the Cen-
tral Government is satisfied that the op-
eration of—

(i) any rule made or deemed to have
been made under the All India Services
Act, 1951 (61 of 1951), or

......

(ii) any regulation made under any
such rule,
regulating the conditions of service of

persons appointed to an All India Ser-
vice causes undue hardship in any parti-
cular case, it may, by order, dispense
with or relax the requirements of that
rule or regulation, as the case may be,
to such extent and subject to such ex-
ceptions and conditions as it may con-
sider necessary for dealing with the case
in a just and equitable manner.”

8. In the perspective of the Act and
Rules, we may proceed to analyse the
submissions and assess their worth. We
are not disposed to launch on a prolix
investigation or delve into minute de-
tails because we are impressed with the
justice of the conclusion-.reached by the
High Court and the Central Government
in giving to Ahluwalia 1961 as the year

of his allotment. It is mdubltable thai, as;

a fact, there was contlnuous of‘ﬁcxahon!
by h1m in a cadre post rw,ht down ‘
1971. There was no fault on his part
There was no illegality o far as we canj
gather. There was no outwitting at the
instance of Ahluwalia, of the claims of
any other candidate. The two technical
infirmities powerfully pressed, with
characteristic vigour, by "Shri R. K. Garg
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do‘ not in the least detract from the
effective- officiation as Superintendent of
Police by Shri Ahluwalia.

9. Let us assume for a moment that
the State Government had not reported
to the Central Government and that the
consultation with the Union Public Ser-
vice Commission had not been made by
the Central Government. Let us further
assume that, in a strict view, that was
needed. Even so, the Union Territories of
Himachal Pradesh and Delhi should have
formally told the Home Ministry about
the officiation beyond three months by
Ahluwalia in a cadre post. This was not
done. The real line of distinction be-
iween a State and the Union of India
might well be  blurred a little when it
is a Union Territory. Moreover, there is
the circumstance that the entire service
was in the melting pot for a few years.

because the All India Services were be-

ing switched from Himachal Pradesh and
Delhi into all the Union Territories. Even
more; since uncertainty prevailed while
the question of a part of Punjab being
tacked on to Himachal Pradesh came to
1engage the Administration. Amidst these
fluctuating factors, the solecism com-
mitted by the Union Territory of Hima-
chal Pradesh in not having reported to
the Central Government about continu-
ing Ahluwalia, beyond 3 months, in a
cadre post, was a venial sin for which
the candidate was free from blame. Se-
condly, the argument, based on Sahney,
a senior to Ahluwalia, being in a ex~
cadre post and therefore, Ahluwalia’s
service during that period not being
regular, also cannot be exaggerated out
of proportion. Technically, the CB.IL
posts are ex-cadre posts, but it is a
Central Government Department and no-
thing is suggested that there was some-
thing suspicious in Sahney being kept in
the C.BIl 1o facilitate Ahluwalia’s con-
tinuance in a Cadre post. Everything in
this case is straightforward and, there
fore, if there was any administrative
lapse, Ahluwalia could not be victimized.
Indeed, an unwiiting hardship inflicted
on a member of the Service under such
circumstances can be relieved against by
exercise of the residuary power of Cen-
tral Government under Rule 3 extracted
labove. They passed the Order (Annexure
X) which we reproduce:

“Annexure ‘X’
No. 24/16/71-Pars. II (IPS)
Government of India/Bharat Sarkar
Ministry of Home Affairs/Grih Mantra-
laya '

Amrik Singh v. Union of India

AL

MEMORANDUM

S/Shri P. C. Sahney, K. S. Dhaliwal and
V. K. Ahluwalia were appointed to the
Indian Police Service by Promotion frum
the State Police Service on 30th January,
1971 and allocated to the Himachal Pra-
desh Cadre of Service,

2. 'Prior to their appointment to ths
Indian Police Service, these officers were
holding the following posts.

serers . assese sesese

IPC (Appointment by Promotion) Regu-
lations, 1955 the Select List Officers arg
to be appointed to the Cadre Post in the
order in which their names appear in the
Select List. As such in cases where a ¢
nior select list officer was not holding 2
cadre post, the officiation in a cadre po.t
of a junior officer in the Sclect List was
not approved by the Ceniral Govu i~
ment because the appointment of Jumwr
Select List Officer to a cadre post wad
violative of the provisions of Regulativi
8 of the Promotion Regulations,
Accordingly, it was decided that the rules
may be relaxed to count the period of
officiation against ex-cadre posts so as to
give benefit of the service rendered by
the junior officers in the cadre post for
the purpose of seniority. Applying the
ratio of the case of U. T. Cadre, the Gov-
ernment of India has.come to the con-
clusion that the appoitment of Shri P. G
Sahney in the C.B.I. on deputation bass
from 7-12-1964 to 6-10-1969 was made by
the Central Government in public inter-
est since Shri Sahney belonged to the
U. T. Cadre which was managed by the
Central Government. It can, therefore,
be said that the question of misuse of
provisions of rules and regulations by
the State Government in this case doe¢
not arise. The certificates that but lor
his appointment to ex-cadre post in the
C.B1., Shri Sahney would have continu-
ed against a cadre post, was to be issued
by the Ministry of Home Affairs and the
fault, if any, lies with the Central Gov
ernment and not with any Siate Govern-
ment. It has, therefore, been tentatively
decided to count the ex-cadre officiationy
of Shri P. C. Sahney from 7-12-1964 to
6-10-1969 for the purpose of seniority
in' relaxation of the provisions of the
LP.S. (Regulation of Seniority) Rules,
1954.

----- . pee

In view of the
officiation of Shri

......

counti'x.'n.é“ of ex-cadre
P. C. Sahney for ths
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period 7-12-64 to  6-10-1969,
oficiation of S/Shri K. S. Dhaliwal and

V. K. Ahluwalia prior to 13-10-1969 will
not be violative of the provisions of Re-

the ' cadre

gulation 8 of LP.S. (Appointment by
Promotion) Regulations, 1955. It is, there-
{cre, prepared to count the entire cadre
oficiation of S/Shri K. S. Dhaliwal and
V K. Ahluwalia for the purpose of their
senjority. Accordingly, the erucial date
in rvqpﬁct of S/Shri K. S. Dhaliwal and
v Ahluwalia shall be 28-3-1965 and
11- 1.-1965 respectively.

Sd/- A. Jayaraman

Under Secretary to the
Government of India.”

10. After full and second considera<
ticn, the Central Government passed An-
nexure 'Y’ dated 1-12-1978, whereby
Ahluwalia was given the benefit of 1961
as the year of the allotment. The period
of officiation of Ahluwalia between 1-8-
1058 and 19-10-1969 was approved by the
Central Government after consultation
with the UP.S.C. This retrospectively
cured the infirmity that existed in Ahlu-
wrlia’s officiation, beyond 3 months or
6 months, in a cadre post without con-
su'tation with the U.P.S.C. The contra-

#ﬁntion of Regulation 8 was, thus, reliev-
*/d against.

11. Regulation 7, earlier reproduced,
ha: reference to the Select List, received
frem the State, being approved by the
Cemmission. Ahluwalia was in this 1ist
gnd by virtue of that inclusion in the
Select List, was posted against a Cadre
post with effect from 11-11-1965. Regula-
tion 8§ authorises such appointment of
th« members. of the State Police Service,
Hewever, Rule 9 of the Indian Police
Service (Cadre) Rules 1954 has a crucial
tmnact in regard to temporary appoint-
ments of non-cadre officers to Cadre
pots. We have earlier extracted the
Ri'e, but in: substance, the exercise pre-
«crrbed by the Rule is that, when the
{s're post is vacant and no Cadre Offi-
c.r is available a non-cadre officer may
# the vacancy for a period beyond three
mrnths if the State Government reports
tn +he Central Government the reasons
v refor and it is not ordered to be ter-
rnated. The Central Government may
~ -mit a non-cadre Officer to fill Cadre
r + for a period exceeding six months
- - vided it reports the full facts to the
* *5.C. and acts responsibly in the light
! the advice of the Commission. In the

‘power vested in the Central Government |
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present case, no such report by the State
Government to the Central Government
was sent. no consultation by the Central
Government with the Commission was
done. We are agreed that by-passing the
Public Service  Commission bespeaks
prima facie impropriety, but we are not
inclined. to consider this, grievance as de-
structive of the officiation of Ahluwalia
in the special conspectu$ of facts present
here. For one thing, Ahluwalm has no-
thing to do with the efror, for another,
no senior of Ahluwalia suffered, thirdly,
the Central Government, in exercise of
its power to relax the ‘Rules, in good
faith and, indeed in equity, did relieve
the officer against this , violation. That
poweér to relax exists is admitted, al-
though a feeble challenge to its vires was
‘made in passing. When we consider the
year of allotment what looms large is
Rule 3 (iii) (b). Continugus officiation is
the decisive factor. "Assuming that
what is needed i3 - regular offi-
¢iation and not physical officia-
tion, it is perfectly open for the Cen-

tral Government to relax any irregular-
ity by relaxing any particular rule or
regulatxon We have earlier indicated the
scope of this power andi reproduced the
Rule itself. It is not arbitrary because'
the Rule contains guidelines, Govern-l
ment must be satisfied, - not subwctwely!
but objectively, that any rule or rPgula-l
tion affecting the cqndiﬁons of se_{rvice,
of a member of the All India Services]
causes undue hardship, then the iniquit-l
ous consequence thereof.may be rehevedl
against by relaxation of the concerned)
Rule or Regulation. There must be un-!
(jg_e_hardshlp and, further the relaxation:

must promote the dealing with the case
“in a just and equitable manner”. Thesel
are perfectly sensible guidelines. What
is more, there is implicit in the Rule, the
compliance with natural  jastice so that,
nobody may be adversely affected even,
by administrative action without a hear-
ing. We are unable to see anythine un-
reasonable, capricious or deprivatorv of
the rights of anyone in this re<iduary

Indeed, the present case is an excellent
illustration of the proper exercice of the

- power. We are, therefore, satisfied that

the Central Government was right in in-|
voking its power to relax and regularizel
the spell of officiation, inhich was im-
pugned as irregular or illegal. The con-
sequence inevitably follows that the

PR T e e 7 .
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1454 S.C. Workmen, Jorehaut Tea Co.

officer_Ahluwalia was rightly assigned

1961 as the year of allotment.
12, The appeal fails and is dismissed,
Appeal dismissed,

AIR 1980 SUPREME COURT 1454
= 1980 Lab. 1. C. 742

(From: 1971 Lab IC 1459 (Assam &
Nagaland))

V. R. KRISHNA IYER AND O. CHIN-
NAPPA REDDY, JJ.

Civil Appeals Nos. 1303 of 1972 and
1538 of 1971, D/- 1-5-1980.

Workmen of Sudder Workshop of
Jorehaut Tea Co. Ltd.,, Appellant v. The
Management of Jorehaut Tea Co. Litd,
Respondent and vice versa.

(A) Constitution of India, Art, 136 —
New plea — Plea based on facts neither
pleaded nor proved before tribunal and
also pot permitted to be raised in the
High Court — Tenability of such plea,
held, couid not be decided in special
fcave appeal. (Para 3)

(B) Industrial Disputes Act (1947), Sec-
tion 25G — “Last come first go” — Not
au inflexible rule — Departure from rule
— Valid and justifiable grounds must be
proved by management,

The rule is that the employer shall re-
trench the workman who came last, first,
popularly known as ‘last come first go’.
Of course, it is not inflexible rule and
extraordinary situations may  justify
variations, For instance, a junior recruit
who has a special qualification needed
by the employer may be retained even
though another who is one up is re-
trenched. There must be a valid reason
for this deviation, and, obviously, the
burden is on the Management to substan-
tiate the special ground for departure
from the rule. Absence of mala fides by
itself is no absolution from the rule in
S. 25G. Affirmatively, some valid and
justifiable grounds must be proved by
the Management to be exonerated from
the ‘'last come first go' principle. AIR
1966 SC 1657, Rel. on. (Paras 6)

(C) Industrial Disputes Act (1947), Sec-
tion 25G — Question whether workmen
fali in same category — Determination of
- Relevant circumstances.

8. 25G insists on the rule of “Last
come first go” being applied category-
wise. That is to say, those who fall in the
same category shall suffer retrenchment

EX/GX/C392/80/CWM

v. Its Management = A.LR

only in accordance with the principle of
last come first go. Where the seniority
list of particular workmen is the same,
there is a telling circumstance to show
that they fell in the same category.
Grading for purposes of scales of pay and
like considerations will not create new
categorisation. It is a confusion or un-
warranted circumvention to contend that
within the same category if grades for
scales of pay, based on length of service
etc., are evolved, that process amounts
to creation of separate categories.
(Para 7)
Cases Referred: Chronological Paras
AIR 1966 SC 1657: 1966 Supp SCR 74 6

Mr. M. N. Phadke, Sr. Advocate (Mr,
S. N. Choudhury, Advocate with him),
for Appellant in C. A. No. 1538 of 1971
and for Respondent in C. A. No. 1303 of
1972 Mr. P. R. Mridul, Sr. Advocate
(Mr. K. P. Gupta, Advocate with him),
for Respondent No. 1 in C. A. No. 1538

of 1971 and for Appellant in C. A. No.
1303 of 1972

KRISIINA IYER, Jio— These two ap-
peals, turning on thie validity of the re-
trenchment: of 23 workmen way back ih
1966, are amenable to common disposdl
Mr. Phadke, appearing for the Manage-
ment, argued straight to the point, 0
did Shri Mridul, with the result that we
could get the hang of the case without
much wrestling with time or gefting
paper-logged. Since, in substance, we are
inclined to leave undisturbed the Award
of the Industrial Tribunal, affirmed, as
it were, by the High Court, both these

appeals will be given short shrift with
brief reasons,

2. The facts, to the extent necessary
to appreciate the issues canvassed, are
brief. The Management of a tea planta-
tion by name Jorehaut Tea Co. Ltd., re-
trenched 23 workmen, 16 of whom were
paid retrenchment compensation alleg-
edly in terms of Section 25F of the In-
dustrial Disputes Act (for short, the Act)
and in the order of ‘last come, first go,
while the services of the other seven
were terminated, although on payment of
retrenchment compensation, allegedly in
breach of S. 25G of the Act, i. e. out of
turn. The dispute that was raised was
decided by the Tribunal who upheld the
validity of the retrenchment of the 16
but set aside the termination of the other
7. Consequently it directed their rein-
statement with some back wages. Ths
Award granted the following relief:
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in - N/
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anvarul Hassan $ .+ PEtitioner.

VIS

Union of Indies and others $ ecesRarzongents.

on' ble gir,

The humble epnlication on behrslf of he o7

is as under ; -

1. <|het the enclosed pspers ere very guch mester. al

for the purposes of the adjudicetion of the ccse
which ere under the power nd possession of the p
0.50s.te perty. A list of the péler re iircd by the

government is attached herevithe.

Prayer

It is, therefore, prryed thet the pr..re ohich

are in the custody of the Goveranm=nt be

B o

glllesi. & EO@
che edjudiceation of the case ir the andg of juctico.
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sefore tne centrel pdministretive cribunel

At ailcshebad.

Registration wo.421(y) of 1987.

in
writ petition ro.256 of 1979,

1

ANV arul Hassan 1 s.spPetitioner.

V Ise
Union of 1ndia end others $ «csRespondents.

applicetion for sunroning the
document s

List of pepers recuired from the Government

( Respondenty
l. geniority list of Roiler reker Khalicssis from

194T 1986 to 1937.

2. gendor: ty list of B=iXwx® 30 0s 30iler peker from

1953 to 1937.

3. sentority list of scilled poiler 1,zker from 1960
o 1987. j

%iilcd grede 11 Boiler

4. gseniority list of Hignhly g«ki

.-

vi<pr from 1976 to 1©87.
5. geniority list of yighly _ekilled grede 1 Boiler

MoXer irom 1978 to 1987.
The #bove seniority lists will prove

Bx
vihere tie neme of the jetitigner stands ot presente.

6. chmnnel of promotdon chert of yelephone attendant
-cum-300King clerk sooliceékle in the year 1963.

Tt vill prove how the »0sts of Telephone

o Cluds
ettendint s= cum-BoOKing c~xligvere/ere being
b

fiiled irc.



2\ .
. | ¢ ‘%j?
2.
7. ,he gseniority list of Telgphone ‘attendfmt - CUM=
320King cl:r< Zrom 160 co 1970 . |
Lo i.a prove thet the _etiti mex:‘_ vorkaed in the
seld cetegory more than 3 yeers.
e%nibz_..-

8. seniority list fmateriel cierk grade ks.105-135 and

% «260=-400 from 1970 to 1987.

1t will srove thet the pctitioner wes promoted as
Mmaterial clerk in 1970 ena since then he is working
in the srid category from 1970 to deste continously.
9. since record with leave emount of tne patitioner
shri Anwarul Hassane.

It -ill prove thet he was n»rouwote. s 3.7T.Mm.30iler

e —

mf<er in the year 19 6’0 + ond Telephine sttendant-cum-

- . f— .
3o00king clerk in 19 6’5 end thercefecer rs Junior clerk,
rurther the petitioner promoted cs Materisl clerk in
1970 end since then he is vorking es such continuously
vi thout eny breek. '
10. chemnel of promotion chrrt of Boiﬂler ..t¢e Khallasi

It wviil srove that the petitioner utilized as

|

Junior clerx ( 55-85) andMaterial clerk (110-180 but

not consider for promotion in his channel.

-
Yhmo
P -4
(s.p. SI ¥ HA)
@ UNSEL IOR PETETIOVER.

D steds w
— \\ \”

e ComBoned oufaze 39 T
Aok L) docvmends, @ 3. Qi .
- 51

7 —
CWM/-LJ*;%V {JJ/ZV/’"W
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It will orove that the grade of Fuel Issuer,
Tool Cheker Junior clerks, Telephone attendant-
cum-Rooking clerk reviased from ™, 175-135(AS) to
P 117187 ASY

and lherne”
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Coutmel Trr o tne Petitioner,




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,CIRCUIT BENCH

SITTING AT LUCKNOW.

Civil Misc. Application No. of 1989,

Registration No., 421 of 1987 (T)

( W.P.No. 256 of 1979)

BETWEEN

s o s s e s e SO s s ey Y S D sy
Ee—peeat et~ =} 3

Anwarul Hasan. : ee-.s.APpPlicant.
Versus

Mnion of India. f eseeeesReESpondants.

FIXED FOR: (8:1 89

Objectionfto theapplication for summoning

the documénts file by the applicant.

U T ST e TR S e TR S e L T S e i A ST g S SO e S S s SO M AN e S St VS i ST . S S ST T S S G S
o e i . . s s e P i G . Ty S, e i o s ot T s ey e e  ——— am tm R ITITEmIRImImIEEmIT

I, 3. N-/Sﬁva,g\m,’o. working as
-A%;Aal& FQv%ommeL<>%ﬁmwin the office of Divisional
Railway Managef, Northern Railway, Hajratganj,
Lucknow, do he;eby solomnly affirm and state as

under -

That the official above named is fully conversent
with the facts of the case and has read the

application for sommoning the documents filed by

00002
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applicant, and has been authorised by the

this
respondents to filelthéify objection on their
behalf.

2 That at the very outset it may be stated that
by the aforesaid application the applicant has
sought to summon innumerable,documents,Asome of

which are as o0ld as pertaing to the year 1956,

3. That it may also be stated fhat the present
Writ Petition which was subsuquently transfered
to this Hon'able Tribunal was filed in the year
1979 and after 10 years i.e. in the year 1988,

the applicant has prefered this application,

That in the said application for summoning the

documents the applicant has alSo not shown the

relevency or why they are so suddenly ked necded

for the adjudication of the case,

That most of the documents are very old and

most of them were weeded out as per rules/
circulars.,

Some of the documents are a)so

not
available in the records.

That the documents sought for, which are available

in the records of the answering respondents are

..0..3



as below-

7o

That in respect of item Nos. 1 to 5 of the
application, the seniority list of the years

1984 and 1987 are available but rest of the
seniority list are not available.
8. That in respect of item No. 6 of the application
it is stated that no such documents are maintained

by the respondents hence the production of the

same does not arise.

That in respect of item Nos. 7 and 8 of the

aApplication, the documenté are not available,

10, That the documents mentioh‘in item No., 9 of the

application are available,

11, That in respect of item No 10 of the application

it is stated that no such documents are maintained

by the respondents hence the%production of the

same does not arise,
12,

That in respect of item No, 11

the application

the service records of respondents opposite parties

Nos.3,4,5 and 10 are available. The rest of

documents are not
:.‘ kg\:\ /“\

traceable at this stage.

......4
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13. That #i#® respect of item Nos. 12, 13 3nd 14 of

the application, the documents are not available)
being too old.

14, That the documents mentioned in item No.

15 of
the application is available,

15,

That the service reéords of the applicant is
available . and only which is the most important
and authentic document for the proper adjudica-
tion of the case anﬁ the aforesaid documents

sought by the applicant are not at all necessary

for the same purpose.

Wherefore, it is most respectfully prayed

that unless the applicant specifically shows

the relevency of the documents for proper

adjudication of the caée, the answering respondents

may not be directed to produce the same.
Lucknow:

Dateds €4 €1

Y 5.1 4 1

I, the official above naried do hereby verify
that the contents of para 1 of this objection is

‘ I
true to my personal knowledge and those of paras

.oo’S



2 to 15 are true on basis of records and legal
advice,

Lucknows

Dated:lQ‘7’g7' | ‘



1.

IN THE CSNTRAL ADMINISTRATIVE TRIBUNA

SITTING AT LUCKNOW.

Civil liisc. appllication Wo, of 1989,

Registration Mo. 421 of 1987 (T)

( .20, 256 o7 3079)
ETUREY
:::‘.—:-.zﬂq:::::.::-.:m:zi‘gz
hnwarul Hasan, cescsAnnlicant,
Vorsas
¥nion of India. reeeessRETONETES,

PIX:D FORs (& U K9

Ub jection to theanzligation for summoning

the docuronte £ile by the sp.licant,

RS TR NI IR I T SIS e T

—— o e 2
—mw. SR S e i e v T S et s e o s s

T, S.wL,)Z«V»Qm;a, | working as
Asok Pessommel Offve~x i the office of Divisional
Rallway Manager, Northern Rail&ay, Hajrztganfg,
Luckaow, Co hereby sclomnly afffirm and state as

under 3=

That the oificiel above named is frlly conversent
with the facts of the cace ané has read the

application for sommoning the dncuments filed by

0‘002



=Y
2.
T
3.
4.
~(’
54
6.

oy

. 2.,

applicant, and has been authorised by the
this
regpondents to file!thtir objection on their

behal€f,

That at the very outset it may be stated that
by the aforesaid appiication the applicant has
sought to summon innumerable documents, some of

which are as old as pertalng to the year 1956,

That it may also be stated that the present
Writ Petition which #as subsuquently £rans£ered
to this Hobh'able Tribunal was filed in the year
1979 and after 10 years i.e. in the year 1988,

the applicant has prefered this application..

That in the said applfpation for summoning the
documents the applicant has also not shown tae

relevency or why they ére 80 suddenly hed needad

l

for the adjudication of the case,

That most of the documents are very old and
most of them were weedefl out as per rules/

circulars, Some of thejdocuments are 8l1so0 not

available in the recordé.

That the doculents sought for, which are available

in the records of the answering respondents are
N

.‘.‘.3



8.

v,

10,

11,

7

as below=

That in respact of ltem Nos., 1 to 8 of the
application, the senioz;ty list of the years

1984 and 1987 =re awvallsble but re2st of the

senjority list are not available.

That in resvect of item No. 6 of the application

it is stated thet no such documents are maintained

by the respondents hence the production of the

same does not ~oisc,

Yhat in rospect cf item Ngs. 7 and 8 of the

2vplication, the documents are not available,

That the documents mention‘in item No, 9 of the

application are availablc.

That in respect of item Yo 10 of the\spplication

it is stated that no such documents are maintzined

by the rxespondents heuce the prcdiucticn of the

same does not 2rice,

12, That in reaspect of item Mo. 11 of the application

the sezvice records of respondernts opposite parties

Nog.3,4,5 and 10 are available. The rest of

documents are not &€ traceable at this stage.
N,\/ < “‘

(Sl

‘.‘!."4
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?

AW
13, That @ respect of

item Nos, 12, 12 3nd 14 of

the applicaetion, the documents are not available,
being too old.

14, “hat the docutents mentioned in item No, 15 of
the apglicztion is avaiiahle.
15,

That the service raccxd3 of the

applicant is
available # and only which is thes most important

and authentic dJdccuent for the proper adjudica-

tion o©of the c23c and the‘aforesaid documents

for the

sought by the a9vnlicant are not at all necessary
SUINC DNLDOSE,

hereforz, it is most respectfully prayed

that unl»zs the a.:licant specifically shows

the malevency of the documents for nrower

edjucication of the case, the answ:ering respondents

may aot be directed to rrcduce the same,
Lucknow:

pDeteds (8 4 8T

I, the cfficial ahova naheé do hereby verify
that tie contents of Zara 1 of this objection is

truc to ny personal knowledge =nd those of »aras

000.5



2 to 15 ore true on besiz of records and legal

4
advice. 3
Lucknow: e T 5 S 1]
| I ) ' ‘ . i z:)
Dateds 18- 7 &1 <
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IN IHE HOJ4'BLE EIGH COUKL OF JLJIC@“URE AT ALLAHABAD,
(LUCKnNOW BLNCH), LUCKSOW.

Writ Petition nNo. 258 of 1979.

Ml“]arul Hasarl ® 6 0 69 5 ¢ s et o000 QNS 0O OO e Petitioner

Versus :
|

Lhe Union of Ipndia and othersi.......... Opp-Parties

ANNEXURE No, VII.

OFFICLE OnDbh nOl 48.

In terms of DS/LKO letter ¥o. 941l-E/11 H/70,

dated 8.10,70 the following officiating a%;gngements

have been approved. N _

1. Shri Jagat Narain Sinha cleaner has been promoted £0
officiate as F/I against tﬂe existing vacancy from
9.7.70. |

2. Shri Sahdeo Bux Singh and ghri Anwarul Hasan LR/KH
have been promoted to officiate as i£/C against the
existing vacancy.

3. S/shri Dukh Haran, Pd. and]motl Lall Sharma i /KL have
been put to officiate agai?st the leave vacancy of
junior Clerk against item ﬁo. 2.

4. As a result of change of designation of two F/Kh
against item no. 3 the foliowing empanelled senior most
Sub.C/Labour are put to work as permsnent substitute
against the clear vacancy %ith immediate effect.

1., Shri Jai Kumar Fanel S.MNo. 1 s/o Ram Lall
2. Shri ham Das s/o Hari Lal Panel S.do. 6

5d4/- Loco Foreman MR 2
Lucknow, 10.10,78.
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In THE #7130 HIGE COTHT Qb ""JIL A L LLadnaB ou
(L7CIo ) EGUCH) I7Guio

Civil iisc, ippln, ?oefiél‘)(W) of 1979
| In 2

4 VePe Uin, 2586 of 1979 /

Anvarul Hasan ; Applicant
Vérsus

The Divislonal ﬁailtay Manacar

Northern Railway, Lucknovw 1lv~s?on )

Lucknow and others, | Opp. Parties,

PRLICATION,

The appllcant re@spectiully submits as under;

1, That the asplicent has filed a writ petition
in this Hont'ble High Court on 2,2,1979 which was admitted
and numtered as ., P, Hoﬂ 256 of 1979 by thls Hon' ble Court.

2o That the appliéant nad, by mrcans of the seid
weit petition, chgllsngéd the valadity of an order
pessed by tae Divisional Rallway Manager, the opposite
party No, ’%on 22,12, 78 (copy of which is filed herewith

as annexure Yo, 1) allagedlv transferring the applicant

fvom his presont d-tles of ilaterial clerk to the post of
Boller {aker Khrll-asi, besldes other orders of him
promoting bis Jjunlor co.leagues over and" abtovs

# ME
him without =2ny vg.'d  r3ssons, The  “*apulleant

frivaren 4 #7702
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applicent has =lso filed an ~pplication o, C.M, 701 (W)
of 1979 before the Hon'ble ¥ =h Court praying for a stay

. e
of thes impugned order passed by the opposite party No. 1

dated 22,12,78 ('nnexure No. 1) till the disposal of the
4 ‘

wirit petition on the same date 1.e. 2:.2,79, The impugned

order in fact is in the n&turs of the punishment without

any vallid reason and has heon issued without fellowing

the due process of law; and is discriminative, malafide
and void ab initio,

30 That the Hon!' ble High Court was pleased to grant

an st=y against th= 1mpugnéd order in the following terms

"Admit., Issue notice. In the meantime
operation of the order dated 22.12,78,

a copy of which Has bsen annexed as
annexure-5 to the petition, so far as the
petitioner is concerned. shall remain
stayed for 2 peripd of two weeks, List
this application pn 15th February 79,
In the meantime the pebitioner will
service opposite narties intimating
that the stay applicotion will come up
for order on 15,2,7¢, The petitioner
undertakes to take steps within 24
hours through registared post.®

a true copy of the .same is filed herewith as
annexure No, 2, |

4, That notices were djly rzceived by opposite

‘ i
parties To, 1 and 2 to file fhelr reply to the irerin

‘ /
orde§ of the né& court by 15,2:1979, the fixed for orders
7he 4 w

on
{under said application,

5, That on 15,2,1979, Sri Segir thmad, Railvay
“dvocate, appeared before the court on behalf of the
opposite parties No, 1 and 2 énd prayed for a time of 2

weeks more to file als objsctinns, i{ any. The conrt

vas therelors pleased to fix 1.3,2272 for disuosul nf

the »a.plication =nd the opvunsi 8 prriies were oraered
to file objections bafore that date,
6. Thet no objrelina, whstsoever, w-s filed by the

opnosite prrties till the heariny the application on

1.3,1279, Thereupon the Hon'bie Court was pleased to

&mv‘ (_V, s

ik
hs
-
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confirm its interim order dpted 2,2,1979 ti1ll further
orders in the follovwing terhs H
"No counter affid=vii has been filed.
The interim order dsted 2nd February,
1979 shall, therefore renain in
oper~tion until farther orders.,"
a true copy of the saia order is filed herevith as

annexure No. 3.

7 That the opposite parties paid no heed

to the Hon'ble Court's order and instead from the very
begining was made clesr wqen the applicant reported to

his office 1,8, the Time Cffice of the Loco Shed, Alambagh,
Lucknow, on 18,3,1979 forjduty at 8 A, the time keeper
informed him that his offjce had not received any instruct-
ions from the oppoiste rarty To, :L{/that the operation

of hls impugned order dated ©2,12.,1978 allegedly
transfering the applicant;from his present capacity of
iatetial Clerk to Boiler Kaker Khallasi had been stayed

or that the sppllicant wa# to be continued in his previous
capacity and in the SQmejgrade i.e. of Material clerxk,

as on before pnssing tbefSQid order and as such he
re?ﬁsedfto give Lin duty on als position prior to the
passinz the impugned order of opposite party No, 4

dnted 22,12,1978, Insteha he Insisted that the applicant
should comply with the ihpugned order by joining-

as Boller lMaker Khallasi.

8, That the applicant was also informed by the
Loco 3hed that his name was not included in the salary
bills for the foregoing?months of Janu=zpry and February
1979 and that opponsite party Ho. 4 had ordered that the
appll cant shonld neithéf be glven any salary nor any duty
excep. the one envisaged in the impugned order viz, that

of Boiler iiaker Khallasi.

- .
9 Thet the applicunt filed a representation

through proper channel on ths same date against the

/f}%M&p&/{géibwjj
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™ i deliverate disobedience of #he Hdont' ble High Court's

ordsr d-ted:§;2,79 and 1,3,2979 respectively, requesting
him to glve duty on the position on which the applicant
was working before passing of the impugned order dded
22,12,1978, The application weas rlso accompanied with
the photostate copy of the court's order dated 1,3,1979
and the true copy of order‘dqted_2.2,1979 and a copy of it
was filed with the despatcﬁ section of the Loco 3Shed,
Alambagh, Ludnow, 4 copy;of the same was sent to the
opposit: parties No. 1 and ? and Sri Sagir Ahmad, Northern
- Rallway aidvocate, counsel for the opposite parties in thﬁ
' said writ petition through[his counsel Sri Ashok Nigam,
.dvocate, alongwith a covering letter from the counsel
dated 18,3,79 by ragistered post reminding the opposite
partics their lepal duty to give the applicant his dutyin
terms of the Hon! ble Courﬁ's interin orders and requesting
them to do so immediutely -nd to give him his back
salaries, A copy of this?covering letter alongwith the

RN representations to the opposite parties is enclosed herewitt

- as ennexure No, 4, This was received by them on 20.8.1979.

10, That despite the receipt of the sald application
and the copies of the Hon%ble Court's interim order
direcéﬁy also, the opposite parties 1 snd 2 continued
their cqntempetuous disreg-rd of Hon'ble Court's interim
order by not issulng any instruetlons to the applicantts
office to stay the 1mplem§ntation of the impugmed order
dated 22,12,1978 t111 this date,

It

11, That the applicaht used to report on dyty
daily since 18,3,1979 buﬁ he was informed by the time
office and the asslstant }iechanicul Engineer, Loco

Shed, Lucknow, thxt they‘were unable to give him any

f.
duty other than th- Rolldr Mafer Khallasi =s per impugned

order of the opposite party Vo, 2., They also informed

i i
w y
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him that they have tsan sﬁecinlly instructed by the

opposite party o. 2.not to recleve any application

from the applicant or not to aliow him to report on

duty and not to include his name in the pay bill and
not fo glve him any Salarys

12, That as a rasul£ of the deliberate fallure

of the opposite perties to com,ly with the Hon'ble
Court's interia order and their instructions to harras
thé applicant and not to glve him a humanitarian treatmeht
or even to receive his boining report the applicant

could not join his dutﬂes till today despite his going

to his office dally and sitting over there for the

entire duty period, Fﬁrther the applicant hrs not been
given even a single pié of his salary from 30,12,1978

inspite of rapeated reﬁuestesa

13, That on 1204919799 applicants counsel Sri

Ashok il gam, &dVOcate; sent ~ registered notice to both
the opposite prriies ﬁoo 1 »nd 2 varning them against
their delsterate rnd ﬁqlafiée disobedience of the Hon'ble
HAi ght Court’é 1ntarim;order and requested them to comply
with the same by givihg the applicant his duty on the
position on&vhich he was vorking before passing of the

i apugnedorder of 22°L291978 ( a true copy of it is

filed herewitn as pnﬁexure 0, 5Y, In it he had also

drjﬁn att 'ntion of tbc oy.osite parties towards the
sorrovful pligsht of the applicant who holds a big family
vwi thout anyi%gzggiméans of subsistence hence who was
sufferin, untold migeried due to non-payment of his
salaries since 30,12,1978o The applicant's counsel had
»1so made it clear to the opposite parties that if they
faliled toﬁimplementgthe d-n'tle High Courtt's order any
more, the applicanﬁ wo>uld be compelled to take legal

proceedin.s against op.osite perties for the contempt

of the court, 7This notlce was duly received by bota

IS

IS
#f rare—1 /g“¥“2
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the opposite prrtics on ﬁ6,491979.

14, That on 1294919%9 the spplicant also tried

to give an appllcatio-n‘fto the Divisionsl Hallway Manager
through the Loco Shed 0ffice, .lambazh, Lucknow, but

this application was aléo r@étsed to be received by

#ny of the person concernad in the said office., Unler
the clreumst-nces the gpplicant vas again compelled to
amé send his aQQLLC?tién throgn Regd, A.,D, to the
opposite ?érty o, é?which was also duly received by him
on 16,4.1979,

15, That 1nspite?of the repe-ted requestes and
written communicationg % sho applicant and his counsel
to the opposite p.rties Vo, 1 and 2, both of them havs

deli berately refused to otSy the Hon'ble Court's interim

order of 2,2,1979 and 1,3,1979 respectively, They have

even not replied =y of thees comrinicsticns till this
date, Instesd the apposlic prrty No, 2 has chosen to
frustr-te the HJon'ble Courtts direction by neither giving
the applic nt eny dbiy nor the salaries for the last
seven months, ‘

38, That the éppo$ite prrties have every intenticn
to punish =nd harr?ss th+ applicant for moving to this
Hon!' ble Court endfby refusirg him to give duty 2=2nd sala
for the last 7 months they want to compel the applicant

not to contest hlg petition for want of subsistence mon
'1‘
17, That thé applic~nt 1s very poor persom with
a lerge family deépending on him, He has no other
!
sourcé of income than this service and opposite partie
refusel to pey dim hhis due sal-ry had placed him on

the brink of st%rvetion,

18,  That the opvosite parties' disotedience -nd

contempt of this court's orders is olvinus from the

’ll ‘# Ve 'W'A/(‘ ,}:/



1~

7y

facts narrated abtove nndlthe applicant bvelieves that
even 1f he wins ithe cnseFthe opposite parties will not

gr-nt him his & salary for the intervening period or
give him duty,

VHEATFOK 1t 18 preyed that the opposite party
No. 2 be directed to restore the applicant on his old
post as Materlal Clerk énd glive him duty on that very
same post and to pay h;m the arrears of saleries for the

entire period btetwveen 30.12.,1978 to this and to keep

on paying him his sal-ry which he was receiving before the

passing of the impugned order till final decision in the
cas€, If necessary, ;he stay order of 2nd February, 1979
be sultubly amended s8¢ rs to incorporste this prayer also.

‘ ' i P
Lucknow, Dated; : W Ha 13)8 s
gust /3, 197¢, : Applicant,
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[e7 AFFIDAVIT Y®
63 .- Yso
HIGH COURT

Anvarul H,san Appli cant
Vegsus
The Divisional Railway llanagew,

Worthern Railvay, lucknovw Livision,
Lucknov, and otaners, _ Opp. Partles,

I, Anwarul Hasan, sged about 43 yoars, son of

b Late shrl Shariful Hasanl resident of Rallway Cuarter

Woo, LoD, 59 (1) Terhi Pulia, ‘'lembagh, Lucknow, do

herelty solemhly rffirm ~nd s:-te as uynder:
‘\

1, That the contents of p~ras 1 to 18 are true

to my ovn knowledze,
. | |
2o That I have compared the annexures with thir

originals end they -r» the true cosies,

Lucknov, Dated: | %M .ﬁlﬂ §an__

iagust [, 1979, Deponent, 4/ #/77
ﬁ |2 § ;

VERIZT C..JI0l,
I the doronont nemed 2tove do hereby verify

that the contents of paras 1 'nd 2 arec troe to v onn

- e
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knovledge, Hothing ma terial has tzen doncealed and

o part of it is fzlse, BSo help me God,

Lucknov, Dateds %/mw/ “on

“ugusi:..}j>,:.9'79° DSponent

) > | | o L 7f
= =
I identify the deponent who has

- si gned before ue, F@n@%’, QL,K
' Pygvoce%em?w
- . :: )3+ % Dj
Solemnly aff?rmed before me on this
(3Zk_day of .ugust 1979, atf/sA.M
who is identified by /@fﬁﬁéﬁfﬂﬁz%
3 idvocate, Bigh Court, Tacimnov Bench “
Ludnov, |
I hgv- s-tisfied myslelf by
exaniring tk;e devonent that he
understands i-*{'.hs-: contents of this
affidavit wvhich has been read over

and €xpl-ingd to him,
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IV THE HON'BLE HIGH COTRT 0F JUDICATURD AT
(LUCKNOW E=NCH) LUTCKHOW

: 4

4

LLAHABAEC
> No. of 1979, /
» : 14
» :
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i
‘L
T| }
.. Anvarul Hasan I Applicant
b
' Versus
b ‘
! - Divl, Railway Manager, !
i. Northern Rallway and ‘y
\; another ‘ Opp. Party.
i )
] ) (Copy of order dated ;22 12,1978)
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IN THE HOP'BLS HIGI OCTAT OF JUDICATTRE AT A ABAD
(LUCKNOW EENCH) LUCKNOW,

No. of 1979, y

Anwarul Hasan { , Applicant

Versus

Divl, Rallway Manager, |
Northern Rallway, Lucknow, |
and another, Opp. Parties,

ANNEXUKE Yo, 2.

In the High Court of Judicature at kllahabad, Lucknow
Bench, Lucknov,

CoMo Ano NOo.?Ol “L('?g) (‘f)
in re
WP, No., 256 of 1979
Anwarul Hasan | Applicant
Versus
i
The Union of India and others, Opposite parties

Application for 3tay,
(order passed on Writ Petition)

Lucknovw Dateds 2,2.1979

Hon, U,C, Srivastava,. J ;
Hon, K.N, Goyal, J

Admit, Issue notice,: In the meantime operation
of the order dated 22,12,78, a copy of which has been
annexed as annexure-5 to the petition, so far as the
petitioner is concerned, shalﬂ remain stayed for a period
of two weeks, List this applgcation on 15th February '79,
In the meantime the petitionef will serve oppod te parties
intimating thaﬁ stayapplicatién vill ®me up for orders
on 15.,2,79, The petitoner unéertakes to take steps within
24 hours through registered pdst°

) ; Sd/- U,C, Srivastava,

84/- K, N, Goyal.
' 2,2,1979,

TRUS COPY, !

/éeprmn4[4/¥e¥>;,
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IV THD HCN'LD

L3t &

{1GH COTRT CF  JTI CATTRE

AT ALLAHAB\D
(LUCKNOY ESITCH) I.UCKIIOW

No. £V

\l/

of 197¢

Anwarul Hasan

Applicant
Versus

Sri Prakash Naraln,

Div, Railway Manafier. Northern Rallway,
Lucknow and another. - ‘

Opp., Parties,
ANNEXURR No, 2,

In the Hon'ble Hignh Court of Judicature at Allahabad,
(Lucknovw Bench) Lucknow,

Coiie <, No. 701 (‘:.') of 1979,
Mwarul Hasan Petitioner
Versus

Unicn of India and others OPp. P‘arties.
APPLI C4iTION FOR S14Y,

Lucknow dated: 1,3,1979.

Hon'ble I.S. wisra, J.

No counter affidsvit hag teen filed, The
interim order dated 2nd February 1979, shall, therefore

remain in operation until ferther orders,

Sd/""" TQSQ Misrag
'1,3.1979,

TRUE COPY,
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IN THD HOWYBLL HIGH 20747 OF JUNTCI™RT 1T \LLAHARD
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: Anvaril Hasan u Applicant
Lo Versus
1 Divl, Railway Manager
g Northern Rallway, Lucknow
] v and others, ‘ Opp, Parties.
: ANNEXURE No, 4.
% To
) 1. The Divisional l{anager,
! Northern Railway,
: Lucknow D&vision,
] Lucknov,
i 2, The General Manager,
g Northern Rallway Head Cu vters 0ffice,
i N Baroda House,
; : New Delhi,
<~

References irit Petition No, 256 of 1979 -

versus U0l and others.

‘nvarul Hasan
‘Dear Sir,

Please find enclosed herevith a copy of the
a.plication which w»s proposed to be sent to you through
proper channel by my client on 18,7 1979khnnaxure 1)

the dontble Court

alongwlth a true Photostate copy of the 6rder passed by

Lucknov Bshch, Lucknow

0¥, on
1.3,1979 in the above mentioned czse (ANNSXLEC 2}

intructing you not to give effect to the imngned ord

of the Division Superintendent/Rivisional R-iluay ‘anager
dated 22,12,1978, allegedly 'transferring' my clisnt

L]

from his post of Material Clerk to the post of Boiler
| raker Khallasi.

‘s 3ri Lal Bahadur, the tlme Keeper of
he time office, ioco dunning Shed

Northern Railway,
;ucknow,

where{rom my cllent is to be given duty, pleaded
i -norance of thc High Courtts orders and ass2rts. thet

/}/7%."%9\// ﬂ[‘: t ‘:_*’



nls office has not received any instructions from you //\N
staying the implementation of your above mentioned order
dated 22,12,1978 and as na xnﬁﬁxtﬂ kx gowe he refused to
give my client auty on his o old position%s stipulated
under ths orders of the Hon''ble High Court and so he
refuses even to receive my ciient's application to you
(annexure 1 and 2) so I am giving you this notice along
vith ny client's applicationl(gnnexure 1 and 2) for
being forwarded to you through proper channel, under
the instructions of my clienﬁ‘that he has already
reported for duty on 176301979 and refusal to restore him
back in his position as on bafore 22,12,1978 and instead

asking him to work as Boiler Maaev Khallasil in accordance

£ with your impugned order, 1s not only iillegal but a

clear cut disobedience of the Hon'ble Court's order.
“herefore you are redpested to issue proper
instructions to the Tin}g_Officés Loco Running Shed
Lucknow, restoring my éiient béck to his old working
position, i.e. for Material Clgrk, and to give him
salary and allowances in that very grade for the month of

January and February 1979, as prayed in the accompanying
application, a copy of vwhich has be«n refused by the

Time Offlce, Loco Running Shed for being forwarded to you.

Hovever, 1f you falled to issue proper orders

within the frame work of the Hon!ble High Courtts order

and insist on my client's working as Boiler Msker Khallasi
my client will be at libsrty notito do so and to take

proper legal procerding for 1mplémentation of the

Courtts order, Meanvhile my cliéent considers himself

on duty on the post of Material Clerk in 1ts grade and

will be entitled for all allowanéss and salary of
Material Clerk,

" Yours faithfully,

. 88/~ Ashok Nigam
‘ Advocate,
Bated March 18, 1979, 210s Ganga Pd, Road, LA ckno.

Copy to Sri Saghir Ahmad
111, Golagunj, Lucknow,

necesaavy actione

. -“4/?»""_‘“—- //#4‘,5 f-?__
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.The Divislonal iienager, ! ﬁj
9 /

Aunenwre 1Y (;Csmihi-) _:Z’- 6§ﬁfi/)

(Copy of the application referred to above)

Northern Rallway, ‘
Lucknow Mivision, Lucknow, i

Through J \\>
Proper Channel,

Sir, | ~
I wvant to draw your kind ané urgent attention

towareds the following facts: w
1, That I have bsen working onfthe post of Material
Clerk, Loco Running Shed, Northern Rhilway, Alambagh,
Lucknow, and was getting salary of Rs.284,00 (R.S)

i

per month
2 That I performed my duties as Material clerk till

28,12,78 after which I went to my house in village,
Dilawarnaﬁgar, Pistrict Lucknow, on{DUE REST, Unfortunately
I fell seriously i1l thzem there and therefore I sent an
application for grant of mediecal le%ve alongwith the

Medi cal Certificate of Dr. ..H, Siddiqul, to the Loco

Shed Time Office through my son onlécl,1979°

3. That in the meantime I caﬁe to know that an
order was passed by you on 22,1,1978 allegedly !'transfering!
me from the post of Material clerk to that of Boiler

Maker Khallasi, w

4, That in fact this was not.a transfer but this
order amounted to reduction in ran? and a punishment
without any fault of mine and it was passed without

:

4 following due process of law, |

|

.5, That feeling aggrieved I filed a Writ Petition
agalnst you and the General Managér in the Hon'ble High
Court of Judicature at Allahabed,;Ludknow Bénch, Luckno,
on 2,2,1979 for quashing of the séid order and other
reliefs and also applied for staying the implementation
of your above order,
6 That tne Hon'ble High Co?rt admitted my writ
petition on 2,2,1979 and orderedéstay of implementation
of your above order till 15.2.19'?"9c Jotices were Quly
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served on you and ti€ General Menager and Sri Sagheer
Ahmad, FWorthern Rallwvay :dvocatse, appeaped in the Hon!'Dble
High Court on 15,2,79 on your tehalf and prayed for

a fornightts time to ﬁ;le objections, The Hon'ble Judge
allowed the request aﬁé fixed 1,3,1979 for the disposal
of the objections if any and sxtended the sitay order

till that day,

i
7 Thay on 1,3.1979 the Hon'bls Judge confirmed
the stay of the implementation of your ﬁransfer order
dated 22,12,1978 till further orders, M\ true photastate

|
cospy of which is enclosed herewith as annexure 1.

8, That I am now cured of the illness and have
obtained fitness certificate from the Railway Doctor.
I have already filed the sald ﬂigfﬂ f%?ﬁess certificate
%ﬁmm she fnkXmy Panhoz,

T A3z e

Exhoge 1n the Time Office
of Loco Shed, Alambagh, Lucknow, on 17.3.1979 for 18,3,1979,
I reported on duty to Sri Lal Bahadur, Bime Keeper at
Time Office, Loco Shed on 18,3.1979 at 8 !,}. and reguested
him to give duty bt the time kseper informed him that
the time office of the Kgd Loco Shed has not received
any instructions from the Divl, Manager, Northern Rallvay,
Lucknow, that the operation of his impugned order dated
224121978 allegeély transferring the appilcant from his
presé%f capacity to Boiler Maker Xhallasi has been stayed
or that the applicant should novw be continued in the same
capacity and in theﬁé same grade; i.e. o% iaterlal Clerk
as on before passiné of the said order, W

Therefore, in absence of any sue¢h ovdcr or
instructions from the Divl, Manager, the tinmg eegar
expressed his inability to glve him duty or hle 0ld
position, Instezd he inslst that I can join only as a

Boller Masker Khallasi as per impugned order dated 22,12,78%,
e

9 That this apolication is being glven to you
to rsmind you the sbove mentioned order df the Hon'ble
High Cou:xt instrueting you not to give effect your

1.

//7}5»’ LW'/ /7{’3 f.,,_l |
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impugned tr~nsfor order d-ted 28,12,1978 and allow me tor)
work es Mrterial Clerk 1o the ssme capacity in which I
was working btsfore pas< ngz of your sald impugned order

dated 22.12.1978 till further order of the Kcourt.

10, Thgt I have slso been informed by the Loco
Running Shed that my nare is not included in the Salary
Bill for the months of January and Febraury 1979, So you
are hereby requested to order payment of my salary with
all the ailowances for the montq of January and February
1979 at the same rate as I wes draving till 28,12,1978
and that I should be allowed myésalary at the same rate

in future also, i

11, I may submit that it is only in this way that
the stay order passed by the Hoq'ble High Court would be
implenented and Lf I a= not alloved to work as Material
clerk then it would amount to tﬁé disotedience of the
order of the Hon'ble High Court,

I hope that you will kindly be pleased to
issue fmmedictely necessary instructions to the concerned
authority for implementation of‘khs stay Order passed
by the Hor.'ble High court (Anneere 1),

I may again point out Qhat I have duly reported
to duty at the time offfice and éﬁ prepared to work
according to the instructions of the Department provided
they do not violate the specifiqiorders of the Hon'ble
High Court, As far ss Time Offlke's instructions to work
as Holler Maker Khallasi are concerned I consider it
fllegal and therefors the respon?ibility-of not giving
me duty lies with the Department and not with me.

' Yours falthfully,
1 34/~ Anwarul Hasan
Material Clers, T.No, 675, Loco

Runring 3hed, .lambagh,
Dated iarch 18, 1979, . Lu cknow,

,4;%"“""’ / ’//‘c‘r”:'
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(Cosy »f & 2 shay Nwdcry dated 1,3.79¢ and 2,2,79 QD
referved to #bove as annexure Yo, 1), //
IN THC HON'A.% lGH COUAT Or JULIC.IURE 4l ALLAHA BAD \&D
(LUCKNOw EONCH)  LUCKNQY,
C.H. An. 701 of 1979,
Petitioner

Anwarul Hasan

Versus

Union of India and othe s Opp. Parties;
SPPLICIITON FOR 3T3Y.

Lucknow Dated: 1,3,1979

Hontble T.S. Misra, J.
No counter affidavit has been filed, The

interim order dated 2nd Februgry, 1279, shall, therefore

remain in operation until further orders,
Sd/- T.,8, Misra,

10 36 790

Lucknovw dated 2,2,1979, s Hon, U,C, Srivastava, J
| Hoh., K,N, Goel, J
‘ -

Admit, Issue notice, In the meantime oper=tion

of the order d=zted 22,12.78, a copy of which has been
annexed as annexure-5 to tbé peition; so far as the
petiticner 1is concerned;, shall reuain staYed for a period

of two veeks, List this agplication on ltth Fet, 1979,
In the meantime the petitigner will serve opposite parties

intimating that the stay application will come up for
orders on 15.2.79. THe petitioner undertakes to take
steps witain 24 nours throﬁgh registered post,

s8d/-~ U,C, Srivastava,

5d/-~ K,N, Goyal,
26201979,
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In re ‘
¥W.P» Mo, 256 of 1979

Anwarul Hasan Applicant
Versus

Divl, Railway Manager
Opp. Parties,

and others,

snnegure No, 5.
| RC G STERED A, D,

To

Sri 5,8, Sachdeva, |
General Manager, forthern Railway,

Baroda House,
New Delhi,

Sri Prakash Harain;3

Ditvisional Railway Manager
Northern Rajlway, iucnow bivision,

Lucknov,

Reference; W,P. No, 256 of 1979 -~ .nwarul Hasan, Material
Clerk, Loco Running 3hed Adagdbagh, versus
Union of India and othurs,

Desr Sir, ‘
I had sent you a wegisered notice dated 18,3,79

and'cnpy thereof was sent ﬁo 3rl Sagir \hmad, Northern
Railway Advocste, Lucknow, on btehalf of my client Sri
Anwarul Hasan, Materlal Clerk, Loco Running Shed,
Alambagh, Lucknow, All thb notices were duly recelved

by the address~s soon aftér,
My client has been golng daily to the Loco

Running shed Office, ilembagh, Lucknow, and presenting

applications for being given duty as Material Clerk
as per order of the H-n'ile High Court mentinoned in my

previo:s lettrr, But thé Jespatch and Receipt clerk
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refussd to take his appl;c tions saying that his officers
have asked him not to regeive my application of my client
and vhen he reported the matter to the Time Keeper and
the Head Time Keeper they said that under orders of ///
the Livisional Manager, he can not accept any stich 7/$
application nor they can give me the duty of Material
Clgrk° Being disappointeé there my client returns back
dally after waiting there!during duty hours.

Please also note that my client has not been
pa 1d his salary fof the post of Material Clerk since
30,12,78 tikikinspite of repe-ted requests, Please Lssue
necesssry orders for payment of my client's salary form
from 30,1278 till now because the non—payment of the salsvy
has put my client to g@eat loss and he is undergoing

mi series

untold merkerzk® on acocunt of that.

This notlce; is therefore, belng sent to you to
inform you that inspite of tha fact that all attempts
to persuage you to issue nécassary orders to the
concerned of fice of the Loco Running 3hed, Alambagh,
Lucknov, to give my clientltha duty of Material Clerk
according to the Hon'ble Hlgh Court's o der have falled
and it appears that you are¢ bent upon in not complying
wvith the Hon'ble High O@urtrs orders, i

Under the aforesaid circumstances my client "N\
vould be compelled to taxe propar legal action against
you for dispbeying the ordeis of the Hont'ble High Court
and thus committing contempt of the courtts orders,

Please trest this as last warning,

Yours faithfully,

3d/~ Ashok Nigam, -~
: deocate
Lucknow, Dateds 210, Ganga Pd., Road, Lucknow.
April 12 1979, \

;II'/';“-"" !
/7771N//,//4f’*;
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Before the Central Administrative fribunal Allahabad,

Circuit 3dench, Lucknovs.:

U.A.No.38 of 1988.

Shyam Kumar and others. ~-=w=a=Applicants
Versu#
Union of India and ctherse --Ragpondents

>

Tho applicants most respectfully beg to state i~

1. That the applicants were éuccessful in written

A
(: v test for selection on the postfof naterial Clerk
(zLAV1 on which they had been working;on temporary basis
) sinco 9.2.198l1. Thoy were raqﬂired to appear in
Y viva-voce on 10.8.1982. Tho viva-voce test was

however postponed. ;

2. That thereafter withoutymolding viva=-voce test

number of persons were promoted as .laterial Clerks

on the basis of written test to the laclusion of
applicants. .lany persons sub%equently aprointed as

ilaterial Clerks were also pﬁomoted to the next higher

post to the detriment of thé applicants.

f
3. That the spplicants were subsequently promoted
as ilaterial Clerks during Q%e pendency of the above
i
i
/
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application. They are therefore entitled to all
consequential benefits of seniority; proforma
promotion and zrrears of salary andfallowance on
the basis of their continuous offiéiation since |
9.2+1981 and proforma promotion an# arrears of

salary and allowance from the dateftheir juniors

viere promoted.
!

Vherefore, it is prayed thatfthe applicants
may be allowed to withdraw the abgve application
. and file a fresh application on the basis of their

; subsequent promotion and regularisation as ilaterial

\
- Clerks.
W
Lucknow, dated, ! Advocate.
Counsel for the applicants.

/g.lo.a9
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