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Hon' Mr. Justice K. Nath, V .G , 

Hon' Mr K .J . Reman, A-M«

cayn^*

This is a C^M.Ap.No. 8866/84, for s\)bstitution 

of the widow, sons and daughter of the deceased 

applicant Shri S .D . Nigam.

The show cause notice was issued on 22-9-87 

to Opp.Ps. by registered post. There is no 

reply fron the Opp.Ps .

The s\±>stitution application is all^jje^

A Vakalatnama was filed on behalf of ^ r .

Ashok Mobile, Advocate. Neither appearance 

has been made nor counter affidavit has been 

filed on behalf of the re^ondents as yet.

Notice be issued to Shri Ashok Mohile at 

Allahabad to arrange to file couaiter affidavit 

on behalf of the Opp,Ps. by 31-7-89 and put up 

t.his case for orders on that date.

'm .
A.M. v-c.

(sns) "  A/o tTcc
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CENTSM, ADMlNISrHATIVE IRIBHHAL

CIRCUIT BENCH, LUCKNOW

—j'

-i.

Registration T.A, No. 395-87(T)

S .D , Nigain (dead) through 
Smt, R. Nigam & others 
legal representatives . . . . . .

Vs.

Union of India & others

Petit ioners

Respondents

Hon* Mr Justice Kamleshwar Nath, Vice Chairman 

Hop* Mr K. Pbayya, Administrative Member

(By Hon’ble Mr Justice Kamlesh«ar Nath,V.C.)

The above mentioned writ petition has been 

received on transfer in "this Tribunal under section 

! 29 of the Administrative Tribunals' Act No.XIII of

i 1985, for a direction to the Opposite Parties to -

; decide the deceased applicant's representation 

 ̂ against the order of compulsory retirement# to treat

 ̂him on duty on reinstatement and to pay the entire

iSalary and allowances legally due to the deceased 

petitioner,

2 , The deceased Shri S .D . Nigam was a Clerk 

when he was compulsory retired by an order dated 

9*10-1975 under Rule 56 of the Fundamental Rules.

He preferred a representation against the retirement 

order. By an order dated 2-12-1977 (Annexure-l)/ 

he ^as reinstated. According to the learned counsel 

for the opposite parties, the reinstatement was 

done on the basis of a change in the policy of the 

Government. Be that as it may, the order Annexure-l

purports to have been passed in pursuance of DGP&T
1

order No.201-l/76-STN(Pat) dated 18 .11 .77 . It 

mentions that the applicant was " reinstated in 

service from the date he resumes duty. The intervening 

period from the Sate o£ his retirement t il l  the a a ^

9~
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of his reinstatement shall be regularised by 

granting him leaye as due and acSmissible at 

his credit." i

1

3. The case of the deceased applicant was

-H*f

that he could not ha^fc been deprived of the leave 

which x-̂as at hig credit without giving him an 

opportunity of being heard. The case of the
I
I

respondents is that the reinstatement has been
I

done under the policy of the Government and the 

consequences of the reinstatement were provided

by the Governmeht of India# Ministry of Horae

i
Affairs (D .P .&  A .R .) O.M. No. 25013/14/77-Est.A dated SxiKtS: 

5-1-1978 Para I I I  (4) as printed at page 446 of 

Chaudhari’ s Conipilation of P .R .,S .R . 9th edition

V o l.1 4, Para 111(4)* j.i mentions that the authority
i

ordering reinstatement has to regulate the inter­

vening period (between the date of compulsory 

retirement, 9-10-75, and the date of reinstatement/

2-12-1977) * as duty or as leave or as dies-non, 

as the case may be, taking into account the merits 

of the case '. ^

4, Admittedly no opportunity was given to the
I

deceased petitioner to meet the proposed order 

of treating intermediate period as period of leave 

due.

5 . The learned counsel for the respondents 

says that the entire relevant material for the 

purposes of considering the merits of the case was 

with the Department, and, therefore, the Department 

would have fairly passed an order about the manner 

of regulating the intervening period without giving 

an opportunity to the deceased petitioner.

%



U

We are unable to agree to this proposition,

6 , It would be noticed immediately that the 

Government orders contemplated three alternatives; 

(l) duty, (2) leave or (3) dies-non. li'ifhich of the 

three alternatives should be adopted in a particular

casefes necessarily a bearing upon the rights of 
h -

the employee. On the matter of the merits of the 

case also, the employee is in a position to indicate 

what^in his view^could be the true position.

It is well recognised that deprivation of leave, 

is a deprivation of right to a property, because, 

leave is encashable. We think that since the decision 

of the competent authority, in these matters could 

lead to civil consequences for the employee, it was 

necessary for the opposite parties to give, an 

opportunity to the deceased petitioner.

7. The learned counsel for the respondents 

refers to clause (JJ) of F.R.-56 and says that there 

a similar situation is contemplated. That, however, 

does not make any difference because, neither 

clause (JJ) under P ,R ,-56, nor the Government of 

India's order aforesaid, speaks whether or not,any 

opportunity ought to be given : rule as well as 

order are silent on this point. The ordinary 

law of the land, therefore, should prevail; and 

the law is that, no order can be passed to the 

prejudice to a person affecting his civil rights 

without an opportunity of being heard. We are 

of the opinion, therefore, that the impugned order 

in so far as it directs the intervening period to be 

treated as period on leave due is invalid and must 

be quashed.

8. We thought that perhaps, we could require

____ 4/-
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the Department to re-hear the matter,after 

giving an opportunity to the employee? but# 

it is established that the employee is no 

more alive. The petitioners before us now 

are his legal representatives. They are at 

an obvious handicapped in explaining the merits 

of the case. Since the rules contanplatej^ allu r
the three alternatives/ it would be fair in 

the facts and circumstances of the present case 

that the entire intermediate period may be treated 

to be on duty. The learned counsel for the 

applicants has relied upon a decision of 

Rajasthan High Court, in the case of Desh Rai 

yg. Union of India and others. 1984(1)SLR. 705, 

to shovj that in similar circumstances, the High 

Court held that no order for treating the inter­

vening period as leave due could be made,after 

the reinstatement in service were made in favour 

of the petitioner. The High Court ordered the 

opposite parties to pay the salary and allowances 

admissible to the petitioner from the date of 

order of compulsory retirement 'tilL the date 

he vjas reinstated. It may be mentioned that the 

decision does not deal with the orders of the 

Government of India, which we are considering in 

the present case. Even so, we are of the opinion 

that having regard to the particular facts and 

circumstances of this case and the principles 

set out by the Hon'ble High Court Rajasthan, it 

may be fair to require the opposite parties to 

treat the deceased applicant as on duty, treating 

the period from 9-10-75 to 2-12-77 and pay all the 

benefits of salary and allowances and all other

V
____ 5/-



/ C

consequential benefits to the present applicants.

9* In the result, the direction in the impugned 

order Annexure-1 to the petition dated 2-12-1977 to 

treat the aforesaid intervening period as leave due 

is quashed. Me direct that the said period is to be 

treated as on duty and further direct the opposite 

parties to pay the salary and allowances for that 

period as well as such other concequential pecuniary 

benefits which may follow thereĵ -frora to the present 

applicants. The opposite parties will be at liberty 

to adjust such payments which may had been made to 

the deceased applicant in consequence of the directions 

contained in Annexure-1. The opposite parties will 

comply these directions within four months from the 

date of the receipt of the copy of this order.

Parties shall bear their own costs.

msmb;

(sns)

January 4 , 1989, 

Lucknow,

iMINBBTRATIVE) VICE CHAIRMM
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In the Hon'ble High Court of Judicature at Allahabad, 
Luckuow Bench, Luclcnow,

“  ^ 7 ? o ,

Civil k s c . Writ Petition No; of 1979.

" >

S.D. KIGAM

UNION OF INDIA 
&. 

Others,

Petitioner,

vers IB

. . .  Opposite Parties.

I N D E X ,

L.Nb-Si Particulars. Pages.

1. Iffrit Petitioii 1 - 5

2. Annexure 1
*

3. Annexure 2 - 7

4. Annexure 3

5. Affida^t , ^ \o

6. Power i Z

'■V-

t
Luclcnow,

'it'
Dated; 1979.

• K  • CVoudUcx-1
Counsel for the Petitioner,
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(3) \
resume duties after order of reiisstatemeiat dt. 12*12.1977, 

which was passed on merit, on the represenbatioa of the petitioser,

11. fhat the petitioier has mt bees paid his fiill sal®^ 

for 324 days and hal^sdaiy for Uk2 days. 'Htie G.Ps. are ille­

gally withholding the aforesaid amouat,

12. That the O.Ps. have wrongly treated the period of /f42

>- h-' 
days on half-pay ai]d that of 324 days as leave

^thout p|gr aid failed to pay the amount of that period to the

petitioner,

13. That the petitioner was wrongly retired and, therefore, 

the authorities subsequesbly revoked the order of compulsory re­

tirement and reinstated the petitiofer. The petitioner was always 

ready to discharge his duties efficienbly and honestly and t^ere 

was 10 legal ;justification to keep the petitioier out of job

to Withhold his salary, legally payable to him.

14« That the petitioner did not retire at his‘own will,

nor resigned from service; as such, the period interve^ng his 

retirement and reinstatement should be treated as on duty with 

full pay, except leave doe to the petitioner’s credit.

15, That tte petitioner made a reia-esentation on 19/21,6.78

to the President as won as to the O.Ps. Hos: 1 & 2, a copy of 

whiĉ i is being attached herewith as Annexure 2, The o.P. Bos;

1 &  2 have iiot yet replied to the above representation dt, 19/21. 

6.78, nor paid the amount due legally to the petitioner.

16, That neither under law," iaor under principles of

natural Justice, the O.P.Nosj 1 & 2 are entitled to withhold
1

the aforesaid amount of about Hs.13,500/- of the petitiomr 

and are legally bound to pay the sane to the petitioner.

17, That a sum of Rs. 1740/-, in 12 monthly instalments

of Hs.145/- each, has further been illegally realised from the

P.T.O.

4
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petitioaar as ‘ interest’ , for his inability to refundl the 

amouirfi of the Death-cum- îetiremeBt Gratvdty, paid to the peti- 

tioier before time, i .e . before the age of superanHuation*

IS, That the aforesaid anjouab of Gratuity was sever applied 

for by the petitioiser to be paid to him and, for the irregular 

action ais3 fault of the O.P. Nos j 1 & 2, the petitioMr camiot 

be made liable to suffer. Moreover, the aforesaid amount was 

paid after the compulsory retiremeat by the O.PVNos: 1 & 2, 

without any condition, whatever, as for its refuad.

19. ' That the petitiouer is fully entitled to get refund 

of the aforesaid amount of Rs,1740/-, illegally realised from 

him.

20, That the petitioier sesb a remiader oa 25.4,1979, 

a copy of whS.ch is being attached herewith as Amsexure 3, but 

the petitioBsr has received no reply from the O.Ps,

21, That inaction of the 0,Ps, are causing great prejudice 

and loss to the petitioner and now, petitioiser does not have any 

hope that 0,P,l!Jos; 1 & 2 would give asay relief 'to the petitioner 

or would decide his representation.

22. That non-payment of the aforesaid admitted anount 

,by the O.P,Nos: 1 & 2, as* well as no orders having yet been 

passed on the representation, fully entitled the petitioner

to approach this Hon'ble Court uis3er Article 226 of the Consti­

tution of India, to challenge on one amongst other

g r o u n d s ,

(1) Because the 0.P,No:.1 has no legal justification 

not to pass aEy order on the representation of the petitioner, 

filed in June 1973 and reminder in April 1979, on account of 

which, the petitioner’s right under F.R. 54-A is being pre­

judiced. P.T.O.

(4)
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(2) Because inaction of the O.P.Nos: 1 & 2, in not making' 

paymeabs to the petitioner legally due to liim, is injuring the 

right of the petitioner to get his full salary, as contemplated 

under Fundamental Hule 54-A.

(3) Because the G.P.Hos; 1 & 2 have wrongly treated 442 

days as leave on half-pay and the period of 324 days as leave 

vrithottt pay and failed to pay the amount of that period to the 

petitioaer, which is contrary to the provisions of the F.R, 54-A 

and principles of Hatural Justice.

■ ■ b e l i e f .

It is, therefore, most respectfully prayed that this

i
J  ' Hon’ble Court be pleased to

(i) issue W it , order or direction in the nature of 

•mandamus’ , directing the O.P.Nos; 1 & 2 to decide the

' representations made on 19/21.6.7S and 25,4.79 by the 

petitioaer.

(ii) issue writ, order or direction to direct O.P.Nos:

■f & 2 to treat the petitioner as on duty, during the 

period between compulsoiy retirement and reinstatement 

and pay the entire salary and allowances legally due to 

the petitioner.

(iii) issue writ, order or direction to direct lihe

O.Ps. 1 & 2 to refund the aforesaid amount of interest 

of Rs.1740/-, illegally realised from the petitioner and 

quash the order contained in Annexure 1, as quoted in 

paragraph 4 of the writ petition.

(iv) grant any other relief >flilch this Hon'ble cotff*t 

may deem fit ars3 proper.

/
(v) award cost of the litigation.

S. W\' Vc.* CAaâ

Lucki»w; Counsel for the Petitions.

Dated J979.
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IK THE HOK'BLl HIC3H COlRT OP JUDICATlEE AT ALLAHABAD, 

Luckaow Beichi Lucknow.

Civil M sc. ^ i t  PetitioB Not of ‘79* 

(toJer Arfclcls 226 of thirGoBStitubioa of iBiia)

\
/ ,

S.D. HIGAM . . .  Petitlos»r, 

tersEB 
UHIOM GF INDIA

& Others . . .  Opposite Parties,

A M K E X U R E ^ i  .

0FF1CS OF THE CHIEF SUPBRlNTSKDENr, LUCKHOW T/T DIVISIONi 

G .T.O., LuckaoW-226001,

f®IO NOi E-1ia(PMR)-SDIV'75, Dated at Luckaow 

>.t2,»77.

Subject: ReiBstatment of Shri S.D, Idgain, Clerk (Rtd), C.T.O,
Lucknow,

IB pursuance of D,G‘s P&T New Delhi orders No: 201-1/76- 

STN (Pat) dated 18,11,77, commuoicated under G.H,T,U*P,, Luckrow 

No: Staff/M-14-23-1/76/3 dated 2,12,1977, Shrl S.D, Kigam, retired 

Clerk, C.T.O., Lucknow, is hereby reinstated in s ^ i c e  fTan the 

.date he resumes duty. The iEtervenlBg period fron the date of his 

retiranent till the date of his reinstatement shall be regularised by 

granting him leave as due and admissible at his credit.

i. I • f
The official ik required to refund the Pension, DCRG etc, 

as per D,G>s orders.

The official shall be accommodated against one of the 

existing vacancies in C.T.O, Lucknow,

(Sd) K.L. Vaish,
Chief Superintendent,

C»T.O. Lucknow,
Copies to:-

1, Shri S.D, Nigam, 255/ 45-A, GaThaiya, Kundri, Rakabganj, Luckmw, 

for coBipllaBce,
2, The ACS(G), C ,T ,0,, Lucknow for necessary action,

3, the G,K,T, (Staff) U.P. Circle, Lucknow with reference to his 
letter No: Staff/M-14-23/76/3 D/d 2,12,77.

4 , the Head Clerk (Staff)C,T,0, Lucknow for necessary action,
5, the LSG (Acctts) C,T,0. Lucknow,
6, the Leave Clerk, for necessary action,
7, The Accountant, C,T,G, Lucknow for necessary action.

8, Spare,
(Sd) K.L. Vaish,
Chief Supdt., C.T.O., Lucknow.

True Copy.

5- > '



^  IN THE HOH’BLS HIGH CO®T OF JUDIQATORE AT ALUHABAD,
BEHGH at Lucknow*

r  Civil M sc. ̂ i t  Petition No: of 1979.

(UBder Article 226 of the CSHstitubioa of In3ia)

S.D. KIGAM . . .  Petitioner, 

Versus

IMon of India &
Others, . . .  Opposite Parties*

■ryV̂;0C5^

To
A H N E X  U R E - T T

The

(throu^ peoper channel) 
HON»BLE SIR,

P R E S I D E N T ,  
union of iBdia, 

HEW DELHI.

The petitioner hunbly states :

i• That the petitioner was a clerk in Central Telegraph
Office, Lttckaow, He was preniatiprely retired in October, t975.

In Decariber, 1977, he was re-instated. He is now due to retire 

inm rch, 1979.

2* That the petitioner did not resign or retire at his own

will, but at that of the Deptt, As such, the period intervening 
his retirement and re-instatemenb should be condoned without af­

fecting the leave due at his credit. He is thus entitled to full 
pay and allowances for the entire period in question*

3 , That out of tlie 793 days of his gap in service, the peti­
tions received full pay for 27 days, half-pay for A42 days and

no pay at all for the remaining 324 days, (vide enclosure),

4* That a sum of Rs. 1740/- in 12 manthly instalments of Rs, 
145/- each, is being realised from him, as *lBt«E*est' for his inabi­
lity to refund the amount of DCR Gratuity, psdd to him before 
time. The petitioner’s humble stteission is that if the thing 
was, for au^t, irregular, it was ip ^o  but technically and, above 
all and again, an act of the Deptt, itself, for which the petition­
er cannot be made to suffer, particularly, vftien he never applied 

for it. Besides, there was jao question of its refund, if the 
petitioner had not joined service,

5, Lastly, recovery of the 3 months’ pay received by the peti­
tioner ia lieu of notice, is also unjust, being paid by the Deptt, 
unconditionally and of its own will*

The petitioner, therefore, prays :

1) that the 

ment be condoned witj
ôd intervening his retirement and reiastate- 
ffecting the leave due at his credit ;

11) that arrears of the petitioner’ s pay & allowances, as 
adjusted against the amount of pension draw® during the period, 

be p^d to him ;

ill) that the amount of 3 months’ pay recovered from the 
petitioner be refunded to him j and

iv) that the monthly deductions of interest on the amount of 
DCRG be stopped forthwith and the amount already deducted, refunded 
to the petitioner.

In case of no reply within reasonable time, the petitioner 
shall be compelled to seek justice in a court of law.

r
\



im a cotffi; of law.

Bated, Luckmw: 

19/21.6,7S.

i^)

(Sd) S.D, Nilam,

P e t i t i o a e r ,  

Clerk, G.T.O., 
luckajw.

SiKlosiffe : Copy of leave-^order.

True Copy.

\
t)

COPY OF ISATO-OREER,

P-744. Dated 2.3.197^.

Subject—OraKt of leave.

Shri S,D, Kigam, Clerk, C.T.O., Luckoow,

1. E /l FSF for 11 days

2. Half-pay leave 73 days
3. e/ l  FSP for 15 days

4. Half-pay due 167 days
5. PSP for 1 day
6. Half-pay for ^B2 days

7. E.O.L. for 224 days
8. Half-pay leave for 20 days
9. E.O.L. for 100 days 

OB appllcatloB.

Copy to:-

1. 3,D. Hlgam, C.T.O. Luckmw,

2. Pay Bill.
3 . Pension.

9.10.75 to 19.10.75 

20.10.75 to 31.12.75
1.1.76 to - ^ 5 ^  15,1.76

16.1.76 to 30.6.76 

1.7.76

2.7.76 to 30.12.76

31.12.76 to 16,8.7$
15J. 8.77 to 5.9.77

10.9.77 to 14.12.77.

(Sd) Illegible,

C.S.j C .T.O .,
Lucknow.

c y ^

True Copy.
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IB the Hoa'bl© Hig Gourb of Judicatiare at AHah^ai (LoPknow Beich).
Lucknow,

GivH W.90, W it  Petition No: 

of 1979.
(Iteder Article 226 of the G'oKStittttloa).

S.D. NIGM . . .  PetitiOBsr,

fersus

t)M.on of India 
& Others, ••• Opposite Parties.

To

A M H E X U R E ,^ tV\ 

(four copies)

The P R E S I D E  H T, 

Uoion of India,
N e w D e 1 h 1.

(through proper channel)

HON'BIS SIR, .

^ith reference to hfs petition dated 19/21,6,78, the petitioner 
states as follows :

1, That the petit!oasr has retired on 31.3,79.

/^2, That he has received no reply, vliatever, upto this time.
' M h

^   ̂ '-S ~ 1/

W V v

3, That he has no option now, except to take recourse to law 

and natural justice, the responsibility of the consequences 
of Which Will lie t̂ ith the Union of India.

4, That the instaisb reminder be kindly treated as the peti­
tioner's final decision and necessary action taken accordingly.

Dated, Lucknow: 

25.4.'79.

Si/- S.D. Nigam, 

P e t i t i o n e r .

True Copy,

5 : 5 ).
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In the HoB’ble H i^  Court of Judicstture at Allahabad, 

Lucksow B©BCh, Luclojow,

CiTll ia.sc. Wilt Petition lo; of '79.

3.D. KIGAM . . .  . . .  Petitioeer,

Yersu?

DKIOK OF IIDIA & Others , . . .  Opposite Parties.

( 0̂">5 c'

'  |i« \ ._____

A F F I D A V I T .

I , S.B. HI6AM, aged about 5^ years, s/o Late Sri Jagaj>- 

nath Prasad, R/o 255/45-A, Garhaiya, Kuadri, EaJcabgasj, Luckaow, 

do hereby solmaly affina aai state as aider i-

1 • That the depojaeŝ  is the petitioser im the abo-seaoted 

case asd as such, he i s  fully coaversait with the facts of the 

case.

<g'q j / ■
2. That the coatenbs of paras 1 to^^ 7, of the acccmpaw-

/ A

iiag Writ Petitioa are trt© to siy personal knowledge.

»c(Wxc>.^—
3. That coifcents of paras s^4̂ ,li^j[of the Irit Petition

are based on cyv4>c>)wvx

VegiH c atloB̂ ,

I , the aboveaamed depoi®at do hereby verify that the 

coateiAs of paras 1 to 3 of this affidavit are true to ngr per- 

soEial Icnowledge. Ko part of it is false ard oothifig material 

has beea concealed. So help me God.

Lackaow, Dated: 

1979.

K

_jL. 
" Deposeafc.

■>

I  ideifcify the depoasut has signed before use.

wvc^-A^KAdvocate. V

^
Solemnly affirmed before me o # ^ & d a y  of ----at a,m./^*s^,

by Sri S.D. HIGAM, the depoaenb, t̂ o is ideatifled by S r i^  -^.^.^^ 
eWy\L^9 ,;,i^vi-C^'^Advocate, High Court, Lucknow. U

P.T.O.



Is

/

I have satisfied myself by examiEiiiig the deponent that 
he ucKierstaBds the contents of this affidavit, which has heea 

reasi out a®!d explaimd to hto by me.

m .F ,

High C®art î llaii«.bad, 
Locknww Bench.
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> "

before  the centr al  » iin istr a t iv e  t r ib u n a l ,

CIRCUIT BENCH, LUCKNOW

Counter Affidavit 

In

Registration No. 395 of 1987 (T)

Smt* R. Nigarti & others — PETITIONERS

versus

Union of India & others — -- - RESPONDENTS

AFFIDAVIT of Shri Ganiftga 

Ram jaiswai, aged about 

. , 42 years, son of Shri Hari

Mangal jaiswal, chief 

Supdt. Central Telegraph 

O f f i c e , Liicknov?.

Deponent

I ,  the deponent abovenaraed, do hereby 

Solemnly affirm  and state  on oath  as under :

1. That the deponent is working as chief

Superintendent in Central Telegraph Office,Lucknow 

and has been authorised to file this affidavit 

on behalf of the respondents. He is, as such, 

fully conversant with full facts of the case 

deioosed to below.
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2 , That the contents of paragraph no* 1 of the 

petition call for no ccmments,

3. That in reply to the contents of paragraph 

no» 2 of the petition it  is submitted that the 

representation of the petitioner was considerea

as per procedure laid down in Government of India, 

Department of personnel and A .R «^iinistry of Hone 

Affairs O.M.No. 25013/l4/77~Est,A dated 5.1 .1978 

para m  (7), a copy of which is being filed

u
herewith and marked as Annexure No. QA-1 to this 

affidavit.

4. That the contents of paragraph ro • 3 

of the petition call for no ccmments.

5. That in reply to the contents of paragrap] 

no. 4 of the petition it  is su]Dmitted that the 

intervening period of the petitioner between the 

date of premature retirement and: the date of 

reinstatement was regularised by opposite party 

no. 2 and not opposite party no. 1 in accordance] 

with existing orders on the subject on the merii 

of the case, A copy of the abovementioned order 

is being filed here^vith and marked as Annexure 

CA-2 to this Affidavit.

A '

6. That the contents of paragrcph no. 5 ofl

the petition are wrong hence vehementally denis
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It is submitted that the petitioner V7as reinstated 

by opposite party Mo. 1 in accordance with the 

procedure laid down in order dated 5.1.1973 

{^nnexure n o . Sli-l) .

7 . That.in reply to the contents of

paragraph no. 6 of the petition it  is submitted

that the Contents of the same are denied. The

authority, competent to regularise the period

in,te.rvening between thê  date of prematuie retlre-
re~

me,nt a-nd the date of/in statement regulated the 

aforesaid period in accordance with the procedure 

lead Govjn in para I I I (4) of the Annexure No. CA~i 

to this Counter Affidavit taking into account 

the merits of the case. The intervening period 

could as a rele be regulated as duty or as leave 

or dies-non in accordance with the facts of each 

case and not necessarily as period on duty 

claimed by the petitioner.

8 . That in reply to theeontents of 

paragraph no. 7 of the petition it  is submitted 

that the contents of the same are denied for 

vjant of knowledge regarding the papient of 

salaries, the petitioner is put to strict proof 

thereof.

That in reply to the contents of
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paragraph no. 8 of the petition it  issiibmitted 

that the orcteS was passed in accordance with law 

and government orders on the subject.

10. reply to

That ^he contents of paragraph no. 9

'Tn
of the petitionit is submitted ^hat the same

denied and there is no provision in the ru3e s 

for providing- opportunities before deciding the 

question of regularisation of the intervenin'g 

period between conpulsory retirement and reinstat­

ement. In petitioner's ease orders vjere passed 

after due consideration of the merits of the
I

case.

11. That in reply to the contents of

paragraph no. 10 of the petition it  is submitted 

that the contents of the same are denied in view 

of what has already been stated in the preceding 

paragraphs 7 & 10.

12, That the contents of paragraph nos,

11 & 12 of the petition are denied and it is 

si&»mitted that in accordance with the order on 

the subject contained in ^nnexure No. CA-1 the 

period betvjeen thedate of compulsory retirement

and reinstatement in the case of the petitioner

was treated as period of I '^e  'due to him and the
1
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petitioner was paid leave salary for the said 

period.

13. That in reply  to  the contents of

paragraph no« 13 of the p e t it io n  i t  is  subm itted

that the p e t i t i o n e r 's  case was reviewed by a 

High  power cdiimittee which found him u n f i t  to

be relBlired in service. However, owing to change 

of policy indicated by Annexure no. CA-1'(para-7 ) 

the petitioner's case was reconsidered and he 

was ordered to be reinstated. Hovjeverj the 

procedure for consideration of reipresentation / 

and the orders to be passed thereon are provided 

in para m  of •^^nnexure no. CA-1 and the petition­

er's case was dealth with accordingly.

14. o?hat in reply to the contents of para­

graph no. 14 of the petition it is s\ibmitted that

the reinstatement of the petitioner to service 

and regularisationof his intervening period was 

done in accordance vjith rules as mentioned in 

^nnexure No. CA” l'to this .C(iunter Affidavit. There 

vjas, therefore, nothing irregular in the order 

passed in the case of the petitioner. ■ ,

i

15. That in reply to the contents of para­

graph no. 15 of the petitionit is submitted that 

the petitioner’ s representation dated 19.6.1978
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 ̂ regards 
That/the contents of psragr^h no# 16

addrassed^tr6 the President of India, New Delhi 

ite was decided on 18.1.1980 by the Director 

General, post and Telegraph, New Delhi and the 

same has been rejected.

>^?^s regaras

16.

of the petition it  is submitted that the sarne 

are not'actaitted. it  has already been stated in 

reply to paragraph no. '6 of'•'the petition that the 

intervenirg period between compulsory retirement 

and reinstatement was treated as leave due in 

accordance with rules. The petitioner is not 

entitled tothe ^ou^,.claim ed by him. It is furthei- 

s\ibmitted that XXX petition is not the proper 

-remedy for a cldm for money which should be 

claimed by a regular suit.

17. ’ That'in reply to the contents of

paragraph no. 17 of the petition it  is sutanitted 

that the amounts have been realised in accordance 

with the instructions of Ministry of Finance 

Department of Expenditure vide their office 

Memorandum No. 4(12)-EC (B)/76 dated 24.12 .1976 

received under opposite party letter no. 4-1/77 

Pen dated 28.1.1977 and opposite' party no.- 2 

endorsed the same as No. Pen/ / l /77/10 dated 

14.2.1977. A copy of these orders are made as 

Annexure No. CA-3 to this Counter M fidav it .

r
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18 « That in reply to the contentsof

pEragraph no. 18 of the petition it  is submitted 

that the amount of gratiiity was paid to the 

petitioner ®s a consequence of his praroature 

retirement. The petitioner himself gave under­

taking for refund of the amount of PCRGj GPP 

withdrawal etc. at the time of his retirement.

1 9 , That in reply to thecontens of
I

paragraph no. 19 of the petition it  is submitted 

that in view of the orders received fran the 

Ministry of S’inance, Department of Expenditure 

referred to in para 17 ^o v e , the petitioner 

is not Entitled to any such refund.

20. That in reply to the contents of 

paragraph no. 20 of the petition it  is submitted 

that no such reminder was received in this 

office'*

2l, That the contents of paragraph no .21

of the petition are denied.

22, That the contents of paragraph no.

22 of the petition including grounds 1 to 3 ' 

are denied, it  is submitted that in accordance 

with the existing procedure the contention 

of -i^irectorGeneral Post & Telegraph, New Delhi



6 ?

/ 8 /

r '
/

letter dated 18.1.1980 were cotnmunicated to the^

petitioner^ as the rules do not require the letter 

in original should be sent to him. it  is further 

Submitted that the representation of the 

petitioner was carefully considered by the dg  

P&T New Delhi and rejected* It  is further submitte< 

that the rules do not provide for personal 

hearing at the time of the consideration of 

representation.

23. 'That the actionin question taken

by the opposite party is not contrary to the 

provisions of F .R . 54-A and principle of natural 

justice.

2 4 ,  That ’the contentsof pelief claimed

of the petition are denied and it  is submitted 

that the petitioner is not entitled to any 

relief claimed*

I , the deponent abovenaraed, do hereby 

solemnly affirm and state on oath that the

contents of paragraph nos* \ 2- ------^

of this affidadt are true to roy personal knowled­

ge and those of the contents of paragraph nos>

_____ - of tiie same are based on peru­

sal of records and those of the contents of 

paragraph nos. ------- ---- of the same are
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T '

based on le^^aJ^dvice whi: h all I believe tobe 

true, Tha^othing material has been concealed*

So help me GOD.

Deponent.

“,Yadav, Clerk toShri V ’ K ’

C)'T<UAci'k| Advocate,' Additicnal Standing Counsel

for Union of India, do hereby declare that tte 

person making this affidavit and alleging himself 

to be Shri Ganga Ram jaiswal is the same person 

and is known to me personally*

rx

Solemnly affirmed before me on this 

the th day of August 1989 at  about Am/ pm

. 1. . by the deponent who is identified by the afore-jsoiemnly affif«.ced.befpre me iD c\
.  cler ..

a
.f hisnr.:̂ , ; vv hi: --^  ^ satisfiea myself by examining

the deposent that he understands the full conteni-
•xplained by ni? ivo ci>a

Oaih Co;arriissiotji9’ 
Qomu L^-

' of this affidavit which has been read over, 

translated and explained to him by me.

OATH COFIIISSIONES^
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b e fo r e  t h e  CMTRAL a dm in ISTRM'IVE tr ib u n a l ,

CIRCUIT BESICH, mSS^ LUCKKOW

i^nexure. Nô i CA-1 

Counter Affidavit

In

Registration No;«. 395 of 1987 (T)

Smt,# R Nigam & others " — Petition ei'-s
f

versus

Union of India &. others———^-. Respondents

?;• and when representations are received

from affected employees against the orders of pre-

/
mature retirement relating to the period of emergency 

or on receipt of a fresh representation in swch 

cases, even if an earlier representation against 

the premature retirement had already been considered 

by the appropriate committee and rejected, they 

should be examined Isy the appropriate committee 

and rejected, they should be examined %  the 

appropriate ’Representation Committee* vrtiich shall 

take special step to see that :

(a)

OA

Over rigorous standards were not applied 

at the time of Z'criginal review in the 

matter of judging ineffectiveness

of the employee c m  account of a mistaken 

sence of over jealousness i and
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Premature retirement was not resorted to 

as a means of political or personalK± 

victimisation#
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b en ch .

XXVE

CXRCUl'̂ ^

,/̂ NEKURE HO# Q̂ 2  

In

Counter Affidavit 

in

Registratic:^
395 (T) of 1587

Petitioners
Smt* R# Higam & others -— ^

“versus 

Union o£ Indie 6c others—'—— Respondents

IHDIIOS POSTS Sc TELliGRAPHS DBPABSM2IIT 

Office of the General Manager Telecom# U«P«Circ] 

LucJcnov? - 226 001

Memo No* Sta£f/M^14-23-1/76/3 dated Luc)o:iow the| 

2nd Decemner -1977#

Subject s Reins'tateiraeht'of Shri S.D*Nigam, Cler| 

CTO/Lucknow^.

In pursuance of the orders contained 

in DG's No. 201-1/76-ST (Part) dated 18,^11.1977, 

Shri S*D#Nigara retired clei'k/C^O/l'^ciinow is hei 

ox'dered to be reinstated in service* The interi 

period from the date of his retirement till th«



/ 2 /

d ate of his reinstatement should be reguierlsed 

by granting him leave as due and admissible at bis 

credit* If the officic-.l has been paid pe:ision, 

DCRG etc. he may be asked to refund the same in 

the light of the instructions on the subject#

The official should be accommodated 

against one of the existing vacancies in BIO, 

Luclmow*

Sd/- 

(K. K. Sri vas t a V a)

Asstt. Director Telecom*(Staff) 

GMT UP
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BEFORE THE CENTRAL. ^MINISTRATIVE TRIBUNAL, 

CIRCUIT BENCH, LUCKNOW

MN EKURE HO. <^-3 

In ■ ^

Counter Affidavit 

In

Registration No* 395 (T) of 1987

Smt« R.Nigara & others — ■— - Petitioners

versus

union of India & others-”— —  Respondents

Copy of the B .O .Ko . 135/60/77/SPB-lI dated 21st 

November 1977 from A*K*S.*...l D.G* (F) addressed to 

all PM3s.

Dear Shri.

M  you are aware, the cases of the PStT 

employees v?ho had been retired or orders  to be 

retired from service prematurely under the provisi­

ons of PR 56 pf Rule 48 of CCS(Pension)Rules,1972 

during the period from June 1975 to March 1977 are 

being reviewed fresh by the D*G*Government and 

necessary orders issued as a result thereof*

2# In case of a favourable decisions, one

of the conditions prescribed for reinstatement of 

such persons or that the retirement benefit taken



I

by them, if any are to be refunded to Government

before they are reinstated in service,.* (toother

condition prescribed for reinstatement of persons

who have b e ^  out of employment for more than a

year is that each of them produce a certificate

of fitness for continuance in. government service

from the competent medical authority \ander the 
i,

rules *

/ 2/

T '

3# ' In this connection/ a reference is invited

to the instructions issued in Ministry of Finance 

Department of Expenditure O.M.In[o« 4(12)-BV(B)/76 

d ated 24,«12«1976 a copy of which had been forwerded 

to’ all concerned m th  this office letter no* 4-1-77 

Pen. d ated 28#!• 1977 and another copy of which 

is annexed for ready reference* These instruction 

internally provide that the amount of DCRG/terminal 

gratuity may be recovered in not more then 12 

instalments and interest at adhoc rate of per . 

annum should be charged on the amount of DCRG/ 

terminal gratuity from thedate of actual payment of 

premature retirement of the date on which the final 

instalment or premature retirement or the date on 

v/hich the final instalment onr. premature retirement 

Sit or to the date on x^hich final instalment .is 

paid back or to the date of final retirement, which 

ever is earlier* As regards refund of coffsnuted 

value of pension)^ commutation is a lump sum payment 

lilce DCRG and if the ex official is not in a positi­

on to refund the entire amount in luti^ sura its
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recovery should be effected like DCRG gratuity in 

monthly instalments not exceeding 12 and interest 

at adhoc rate of 6 percent per annum should be 

charged on the above lines*

4* If  any person who had been prematurely

retired and for whom reinstatement orders are 

issued froni the directorate express his inability 

to refund in lump sum the retirement benefits taken 

by him and gives an undefctaking in v?riting to refund 

the same in instalment in themanner prescribed in 

para 3 above, he may be permitted to join duty 

subject to his fulfilling another conditions presc­

ribed in the order of reinstatement.However, the 

conditions of providing certificate of fitness for 

continuance in government service from the competent 

medical authority need not be insisted upon*

5* The mainpoint to be noted is that a person-

who has been order to be reinstated on review shoulc 

not be kept away from 3t joining duty on account of 

recovery of the retiranent benefits.

No*/TC/P6n/Misc/Rlg/455 dated at Lucknow 10*12.*77

Copy of common No• 4-1/77 pen dated 26.1,19^7

■it , ■
from DG P£:T/Nex\» Delhi under Endorsed Pen/Rlg,-i/ 

/  77/10 dated 14*2.«1977 froi^ GMT UP.
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BEFORE THE central  J\DMINISTRATIVE TRIBUNAL CIRCUIT

BENCH, LUCKNOW.

REJOINDER APFimVIT 

. ' IN

Registration no, 395 of 1987.

Srat,R.Nigam and others.

> Versus,

Union Of India"and others. . .  0pp.Parties,

Affidavit of Shri Rajeev 

Nigam,aged about 28 years,son 

of Late Shri S.D,Nigam,R/o

2 Bagh Lalji Near Siddhnath 

temple Nadan Mahal Road#

/

Lucknow, -

I/the deponent abovenamed do hereby solemnly

affirm and state as follows?-
I ■

1. That the deponent is the substituted petitioner 

no.2 , in the above noted case,and as such he-is fully 

conversant with the facts deposed hereunder,

2. That the deponent has read the contents of 

the counter affidavit filed by the opposite party 

no .3 ,the Chief Superintendent C.T.Q.Lucknow and has 

understood the contents thereof.
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3, That the contents of paragraphs 1 and 2

of the counter affidavit needs no reply.

4. That the contents' oof paragraph 3 of the

counter affidavit are not admitted hence denied^ 

and ih its reply the contents of paragraph 2 of the 

petition are reiterated,The annexure C-A.l does not 

apply to the petitioner.

5. That the contents of paragraph4 of the 

counter affidavit needs no reply,

6, That the contents of paragraph 5 of counter 

affidavit are denied and in its reply the contents 

of paragraph 4 of the petition ^  are reiterated.

7. That the contents of paragraphs 6 and 7

of the counter affidavit are incorrect hence denied.

In reply it is submitted that treating the intervening 

period as leave due was illegal invalid and contrary 

to the principle of natural justice.

8. That the contents of paragraphs 8 and 9 of 

the counter affidavit are not admitted#hence denied 

and inrepiy the contents of paragraphs 7 and 8 of the 

petition are reiterated.

That the contents of paragraph 10 of the
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counter affidavit are not admitted and in reply the 

contents of paragraph 9 of the petition are reiterated. 

It is further submitted that no opportunity was given 

as itself evident from the contents of paragraph 10 

of the counter affidavit.

10. That the contents of paragraphs 11 and 12 

of the counter,affidavit are not admitted and in 

reply the contents of paragraphs 10#11,12 of the 

writ petition are reitherated.

11. That the contents of paragraph 13 of the 

petition are not admitted hence denied , and in 

reply it is submitted that the petitioner was 

reinstated after nothing was found against him,and 

it was not justified to treat the intervening 

p-eriod as leave due.

1-

12. That'the contents of paragraph 14 and 15 of 

the counter affidavit are denied and in reply the 

contents of paragraphs 1 4 'and 15 of the petition are 

reiterated.

13. That the contentsof paragraph 16 of the 

counter affidavit are denied and in its reply it 

is submitted that neither under the law nor under 

the principles of natural justice the opposite - 

parties are entitled to withhold the amount.
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14, That the contents, of paragraphs 17 and 18 

of the counter affidavit are not admitted,hence denied 

and in reply the ^contents of paragraphs 17 and 18 of 

the writ petition are reiterated.

r
IB, That the contents of paragraph 19 of the 

counter affidavit are denied and in reply it is 

submitted that the amount has illegally been 

realised from the petitioner.

V

16. That the content:s of paragraphs 20 and 21

of the counter affidavit are denied,and‘in reply the 

contents of paragraphs 20 and 21 of the petition are
-J . '

reiterated, , •*

17 . That the contents of paragraphs 22/23 and 24
♦

of the counter affidavit are not admitted#hence denied 

and in reply it is submitted that the action of 

treating the intervening- period as leave due is

■■ ^^'^contrary to the provision of F .R .54- A  and principle

Ci (
/
V

\ ' i  ■
%

. ' «’̂ 'f natural justice.

//
-J’/V

That upon the facts and circumstances stated 

above ithe v/rit petition of the petitioner deserve

*
to be allowed.
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Lucknow Dated.

/' 1989.

Deponent.

Verification

That the contents of paragraphs \ to 

of the affidavit are true to my personal knowledge;

and those of. paragraphs are based on record;

and those of paragraphs ^ are based on legal

advice; which I believe to be true that n o ^^rt  of it 

is false.So help me God.

I .

-vv

Deponent.

I identify the deponent vjho has signed 

before me.

Solemnly affirmed before me on 

at /«■ a.m./p.^Sr^ by Shri Rajeev Nigam the deponent

is identified by Shri Y. C.Srivastava,Advocate.

• ?ANDEY
Oath Co.nwilssici.ier,

{High f oart, Allahabad. 
L w Bcnc*!

I have satisfied myself by examining the 

deponent that he understands the contents of this 

affidavit. ' ’
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■ \  '■ srat^irt o

In High court of Judicstare at allaliabad,

Luckno\  ̂ Bench 

In

Civil Misc* Writ Petition Ho® ' of 1979,

S.D«Nig-5® . . .  «e ^9 , * .Petitioner •

Versus^

Uniet) of Isdia and others® .<,. «eResp©ndeRte»

Qs,,ke^aL^,9Xjjg^tiQni£j|,

Affidavit of S*D«Hig#i5 @g©d about 58 years, 

son of Sri Lat© Jagnnatii PraSad, 5 / 0  255/45-A, (Garbaiya) 

Kundri j Rakabganj j Luckaows

y

If 'the depon^t abovenamed do hereby 

solemnly affiri® sPd st,at© as ffillows s»

le Hiat th© dep<>nent is -Oi® petitioner of

IJiis ease gad sud"! acquainted ^It^i facts, deposed

1» belox-jo

2 e !0 "iat petitioner in order to subs tan tiat®

§1© alI@gati@DS made io paragraphs II .,gnd 12 of fee 

^^it petiti©i2 and tiiat be was not given his full pay 

and Salary after his reins tat<^ents is filiDg ■Sa©
••HrseX

orlgiisal leave'Order dated 2e3«,197S5 aS pnexur©i^may 

treated as .^nexure l¥ to the w i t  petition#

3 , Bigt it is necessary la '̂ iie interest of
♦ * 

justice that^iis Hon*ble Court be ple^od to alloi*? fee

5-2).
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the petitioner fili! th@ atsove noted documestalse 

th© petltlonfr shall suffer irreparable loss#

S ^  Z.

^.2). W'O

B@poD®n

w/<Z\J2V/Wv
®nt

I depOBeRt abov@oaaied do hereby 

¥erlfy iJiat tti© con tente of paragrapfĉ is 1^2 j 3̂  

of feis gfflds'^it sM  teu@ to my persoaai ksoidedg®^ 

’.#)ich I beliv® ,to be ttm  tJaat no part of it  is fal®@ 

aod DOt^iiDg material b«3e« coaceal@d®so hslpsi©

I- -j fpii h/?,ry

' <'>tnf7!>s.«i-'n.er

I ii!'C> rt, -iirahabsd
Li’ckr.ov, Cen.ch. '

^̂0- (  S i -  \

goto

Liad^now Dgted 

li^ io a '9 7 9 .

S- VvCepAw.

DspooeoE

I identify the depoaent lyho ha? signaS 

before me« S  f ^ f c U l ^  c i _ ( ^

. solemnly affirmed before m© on llelOelSYS-  ̂

at ii^Ku/p'pStt by Sri S^D^Nigamj the depeneBt, who 

is Idefi-tified bjr Sri SJC*Pa^dsyj Clerk to $24 s®M«K® 

Ch®udhary5AdvocatejHigh CJourt) ,4llababad|Luclmov©

I bave satisfied,myself by exE?:uialng the

fei:8a:K mm
deponent that n# unders t»nd«5 th© con tec ts of %-.is affid­

avit, '̂wbicb h^. b©«f) rea«3 out aM  explaioed ts his by me

'VWOjjOWvs^,
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