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In the Hon'ble High Court of Judicature at Allshabed,
(Lucknow Bench),Lucknow

Petition under Article 226 of the Constitution
of India

I'4

kL8 25 1
Writ Petition No. of 1978

l. Kripal Singh, aged about 92 years, son of late
Se Hukum Singh, resident of Hukum Wivas, Bahadur
Khera, Singarnagar, Lucknow=5 ¥

Ze 8. Gurbachan Singh, agel about 52 years, son

of late S. Bhagat Singh, resident of 114/3, Chandra
Negar, Alembegh, Lucknow

3. Ved Prakash Tewari, aged about 51 years,

son of late Dr. Dharam Chand Tewari, resident

of Quarter no. H-2/5.Balda Road Colony, Wishatganj,

Lucknow,

4. Shyanji Verma, aged about 40 years, son of

Sri llangla Prasad Verme, resident of (-45/6, Paper
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\Lucknow Bench) ,Lucknow
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Application for inter

nal 2 af
l--u \,5-'- ]—iil i ‘;',_L_.Lf“l

9 ;\’h/ /f

etition No. of 1978.

Singh sma ckhwes, azed
w../
ate S. Hul

LE SO A - P i o
we OUKUM OLNZN, I 3sident of Hukum W as, bahadur
Wihara Qs

Aners 1

), Singarnagar ,Lucknow-9
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oa o T e kSl b S e SR e
Qe 5. Gurbachan Singh, aged about o4 years, son
of late S :

- :
h Cinoh 4
Se DI 18240 1

ngh, resident of 114/3, Chandra
T I lv T
Nagar, Alambag

J.J U.-JA NOWe

4.

1

B

hyamjl Verana, aged about 4U years, son of
or 1 ent

ent of U-4 J/o, Paper 7
lony ,Lucknow.

Weanmo] Prnaacad Varma .
bi",--»i__i:_)_LS J.l]f(,LU('_T‘U. v;r:l..\. LAL‘:, I‘,._C

l_L.L wo

5. Deo Narain

o

J..J._L) t..l. ag €

ged about 46 year

Sheo Shanker Tripathi, resident of 554/37-G/26,

rs, son
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Mill Colony, Lucknow
5. Deo Narain Tripathi, aged about 46 yeors, son
of Sri Sheo Shanker Tripathi, resident of 53/37-G/<6
Pava 2Puri, Alambagh, Lucknow
Petifioners
Versus "
9}
S 1. The Union of India through the Secretary, liinistry
c Nl _ » B i S
of Defence, Government of India, New Delal =
&+ The Jirecﬁor of llgdical Services, Army Headquarters,
Defence Headquarters post office, New Delhi
VB.’/Th@ Of ficer Incharge Records, Aray ledical
| Corps , Lucknow - 2
! 4, Ghandrapal, eged about 39 years, at present
working as Upper Division Clerk, Record Office,
Army liedical Corps, Lucknow
> Opp-per ties
v
3 This humble petition of the petitioners above-
(8 naned most respectfully showeth:-

9\ P

1. That the petitioners and the opposite-party mo .4
are at present working as Upper Division Clerks

in the Records 0ffice, Ammy Ledical Corps,Lucknow.
‘/

2. That the respective dates of appointzent as

Lower Division Clerk and the date of promotion as
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In the Hon'ble High Court of Judicature at Allahabad,
{Lucknow Bench) ,Lucknow

o
Writ Petition No.
Kripel Singh and others
versus

Union of India and others

el Description of paper

no e

1. Writ petition

2o Affidavit in support of the pet
3. Rules :

4, Ponel dated 381.8.1978

B cfaean o " -

A

of 1978

--Petitioners

--0Opp-parties

Annex., page
no.
1-13
ition 14-18
1 §6*’Q°
% 0 |-
a9
Bhols
(o
(j.\).;""’h \8:.‘0)
Advocate
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S
as Upper Division Clerk of the petitioner as
<
also of opposite-party no.4 are being given
hereunder: -
Petitioner Date of appointnent Date of promo-
no.1~ as_Lower Division tion as Upper
Y Clerk Division Clerk
1 9e12.,1942 0841904
2 20.1.1947 264841964
3 6. 12,1948 204841964
4 2¢0.,1960 1.12.1968
5 7.5.1960 1,12.1969
Opp-party
0 .

3. That the opposite-psarty mw.4 is very much
junior to the petitioners in the cadre of Upp er
Division Clerks and was also junior to them in
the cadre of Lower Division Clerks, seniority in
both the cadres being assigned onthe basis of the

date of appointment/promotion.

4. That in the seniority list of Upper Division
clerks of the Army ledical Corps (Records) ,
Lucknow, the seniority position of the petitioners

and the opposite-perty no.t is as follows;-

Petitioner Seniority position
no. : serial no.
% i
3

3 6

4 19

8 5 16

pp-parsy

o 4 23




4 ez,

%o
k4

Upper Division Clerks above the petitioner m.l
have alresdy besn promoted to the post of Office
Superintendent Grede II which is the next above
post to that of Uhper Division Clerks. One

Sri Satyapal who ranked just above the petitioner
no.l in the seniority list of Upper Division
clerks of the said office has been promoted to
the Said post of Office Superintendent, Grade II
with eff'ect from 26.5.1978.

O« That as indicated in the earlier part of the
Petition the next above post to that of Upper
Division Clerk is that of Office Superintendent,
Gr. II. In exercise of powers conferred by proviso
to Article 309 of the constitution of India the
President of India made rules called the Ministry
of Defence Group 'C' (0Office Superintendent Grade
I and Officg querintandﬁnt Grade IT Posts)
Recruitment Rules, 1977 and the said rules came into
force on 25.6.1977 , the date of their publication
in the Gezette of India. In the said rules the
post of Office Superintendent® Gr. IT has been
classified as Civilians in Defence Services Group
'C' Non-Gezetted Ministerial in the pay scale of
Bs. 485700, Thi'said post has begk oibe b G
selectlon post , selection to which is re-uired to
be made by Group '@ Departmental Pranction
Committes. The rﬁlés do not provide for direct

to the said post.
recrultnent 4 On the contrary, the method of

recruitment indicated in the said rules is by

/
/ "

et s




|

o

promotion. It may be stated that the post of Ubper
Division Clerks in Aramy lledical Corps (Records)

is a post in the '"lower formations'.e In the said
rules relevant far purposes of the present

petition there is provision that Upper Division
Clerks with five years regular service in the

grade would be eligible. A true copy of the relevant
extract of the said géaies is being annexed as
Annexurg ol to this petition.

6. That rule 4 of the said rules provides ikx fmp
that the method of recruitment to the ssid posts,

age limit, qualifications and other matters connected
therewith shell be as specified in columns 5 to

13 of the schedule appended to the rules. It is
relevant to state that in none of the said columns

a quota for reservation is contenplated or provided
for. On the contrary, as stated above, in column 11
thereof it has been laid down that all Upper

Division Clerks with five years regulasr service

in the grade would be elizible.

7. That the petitioners have put in more than five
years of service in the grade of the Upper Division
Clerks and were thus eligible to be considered
for promotion to the next above post of Office

Superintendent, Grede. II..

8¢ Thet due to sudden demise on 30,4.1978 of ohe

A a5/

7
L
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Sri T.R.Bhatia who was working as Office Superin-
tendent Gr. I, one vacancy occurred in the post

of Office Superintendent. Another vacancy is
scheduled to fall vacant on 31.10,1978 due to

the retirenent of Sri R.ll.Takru on attaining the
age of superannustion. It may be relevent to

state that a further vecancy in the said post due
to attainment of age of superannustion would

oceur on 1.11.1983 when one Sri N.D. Razzaq at pre-
sent working as Office Superiniendent would

attain the age of superannustion.

9. Thst the petitioner no.l w'according to the
date of birth recorded.inthe service record would
attain the age of superannuation on 1.7.1984,
petitioner no.Z would attain the age of superannue-
tion on 1.11,1984 and petitioner no.s would attain
the age of superannuation on 1.7.1980.

i
10, That the petitioners on 26.10.1979 gained
knowledge that a panel for promotion to the post
of Office Superintendent Gr. II has been
dreawn up and only two persons were shown as having
been empanelled « At serial no.l of the panel
the nﬁme of one Sri Satyapal has been shown while
at seriel no.8 the name of the opposite-party
no.t has been shown. The said Sri Satyapal,as
Stated in the earlier part of the petition, has

already been promoted as Office Superintendent

Gr. II in the vacancy caused due to the death of
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gri T.R.Bhatia. The intimation about the

panel finds place in a copy of a letter dated
31.8.,1978 addressed to the Officer Incharge,Records
Apny Medicel Corps and issued under the siznatures
of Deputy Director of iledicel Services, Headquer ters

Central Command, Lucknow. A true copy of the said

letter is beinz annexed as Annexure no.2 to this
petition.

11le That the opposite-party no.4 belonzs to the
scheduled caste and his nome has been pleced on

the penel‘%yxgaxkﬁ&i%ggrcsumably on the basis of
reservation quota made in favour of scheduled caste
candidates to the extent of 15 per cent of the

posts.

12, That the provision for reservation in favour
of scheduled caste and scheduled tribe candidates
in promption poC%s includinz C lass IIT posts is
contained in.g;nistry of Home Affairs, Government
of India's variocus ofi'ice memorandums issued

from timé to time. In this context reference is
being made to Ministry of Home Affairs (Office
nemrandums no. &7/2/71-Estt(SCT) dated
07111972, ggéioe llemorandun no. 27/25/68-Estt.
(SCT) dated 25.3.1970 and Office lemorandum no.
1/12/67-Estt (C) dated 11.7.1968 . It may be stated
that reservstion to the extent of 124 per cent of

vacancies was provided for in Office liemorandum

dated 11,7.1968 for scheduled caste candidates




) ~

-

The said percantage was increased to 10 per
cent by Office Wemorandum dated 25.3.1970.
The petitioners respectfully submit that the said
Office llemoranduns are mere executive orders
and have not been issued in exercise of any statutory
power .
0 13, That by Ministry of Home Affairs Office liemo-
y randun no. 1/12/67-Bstt (C) dated 11.7.1968
N two difi@ggnt methods Em¥ have been laid down in
respect of promotion by selection to Glass T and
Uless II posts inthe first place and to Glass ITT
and Glass IV posts in the Second ploce . While
in the matter of promotion by selection to Class I
and Class II posts it has been laid down that
Scheduled Caste candidates who fall within the Zzone
of consideration alone would be considered, in
qS\V° respect of selection to Cless IIfand Class IV
posts it has been laid down that SAcheduled Caste

o they do not fall within the normel zone of

candidates would be adjudged sepsrately even if
congideration.

14. That as indicated above though in the rules
framed in exercise of power under Article 309

J of the Constitution of India the field of eligibility
for the next above post of Office Superintendent
Gr. IT extends to all Upper Division Clerks who have
put in five years of service in the grode, yet |

because of the aforementioned administrative orders

A,V,/Qf/\)\

e
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the f%;bﬂ of eligibility is curteiled and in
fect results in non-consideration of the case
for promotion of all genersl candidates who fall
within the normel zone of consideration. 1In
the instant case , as shown above, in the recruit-
nent yeer 1977-78 two vacancies in the post of
\jf 0Office Superintendent Gr. II have occurred .
\Q’ All the ;gjiféz Upper Division “Ylerks who are
' . senior to opposite-party no.4, besides othar
Y Tpper Division Glerks shown as junior to the oppo-
i ' site-party m.4, would be elizible for- considera-
' tion. Only one post being assigned for the
| general candidates, the case for promotion of
l 21 general camdida es has not been considered.
and L3a case for promotion of opposite-party
| no.t who is very much junior to the said 42
persons including the petitioners has been con-

! e[ sidered.

e dy 15. That no reasonable nexus or differentia is

LM P discernable in providing for two different

| met hods for making selection to promotion posts in
respect of Class I and Cless 1T on the one hand
and Class IIiand Class IV posts onthe other.
The petitioners respectfully submit that if the
criteria provided for in respect of selection to
Class I and Class II posts is adopted in respect

of Class III and Class IV posts, there being no

reasonable dif ferential, the opposite-party no.4's
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case for promotion could not have been considered .

16, Thot the forty point roster required to be
drawn up for purposes of filling up the wacancies
reserved in favour of Scheduled Caste and Schedul ed
Tribe candidates is available with the opposite-
parties nos. 1 to 3 + On the basis of the informe-
tion available with the petitioners they verily
believe that the second vacancy which is scheduled
to occur on 31.10.1978 consequent to the attainment
of the age of superannuation by Sri R.N.Takru is not
a reserved pointlvccaRCy acearding to the said

roster.

17. Thot in the circumstances detailed =bove and
having no other equelly effective and speedy
alternntive remedy the petitioners seek to prefer
this petition to impugn the place of opposite-
party no.4 in the panel for the post of 0ffice
04_AJi.Ce Records Lucknow ¢—
Swerintendent Gr. II/ as intimated by means of
letter doted 31.8.1978 annexure & to the writ
petition and sets forth the following, amonzst,

others E
GROUNDSE

(a) Because the provisions layinz down reservetion
in favour of scheduled caste candidates being
contained in administrative orders cannot legally
supersede or run counter to the provisions in the

rules framed in exercise of power under proviso
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to Article 309 of the Constitution of Indis.

( b)Because all the provisions contained in the
impugned lMinistry of Home Affoirs Office
Memoranduns by which it has been provided toat

in respect of promotion to selections posts in
Class III scheduled caste candidates who do not
fall within the normal zone of consideration
would still be lisble to be considered se@aratély run
counter to the provisions in the statutory rules
laying down the field of elizibility to the extent
of all Upper Division Clerks who have put infive
yeors ol service and in effect restricts the fiseld
of eligibility ana as such, the provisions in

the said administrative orders are ultra vires

the provisions of the said rules.

(¢) Because the adoption of two different methods
with regard to consideration of scheduled caste
candidates as against Class I and Class IT posts
on the one hand e
/and Ulass TIT and Class IV posts onthe other is
clearly discriminatory and there beinz no reason-
able nexus ar differentia with the object to be
achieved, the same are discriminatory and violative
of Articles 14 and 16 of the Constitution of

India.

(d) Because the reservation in favour of schedul ed
caste candidates and scheduled tribe candidates as

mede in the impugned linistry of Home Affairs
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0ffice llemprandun have not taken into consideration
the requirements of Article 338 of the Constitution

of India and as such are liable to be struck down .

(@) Because the vacancy scheduled to occur on
31,10.1978 beinz not a vacancy reserved for
scheduled caste candidates , according to the point
in the roster maintoined for filling up reserved
vacancies, the placing of the opposite-party no.s
inthe panel for purposes of promotion against the

said vacency is wholly illeznl and inoperative.

Wherefore, it is respectiully p ayed thaf
this Hon' ble Court be pla;:ras\ed/to/call won the
opposite-parties 1 to 3 to prodmee the original of
ministry of Home Affairs Office Memorandum nos.
1/12/67-Estt.(C) dated 11.7,1968, No. 27/25/68-Estt.
(SCT) dated 25.3.1970 and no. 27/2/71-gs £t(SCT) dnted
27.11.1972 and quash the sameby & writ of
certiorari or a writ , order or direction in

the nature of certiorari;

(ii) issue a writ of certiarari or a writ , order
or direction in the nature of certiorari to

quash the panel for promotion to the post of
Office Superintendent Grede 1T as intimated by
letter dated 31.8.1978 contained in anhexure no.e

tothe writ petition.

(iii) issue a writ of mandamus or a writ, or order
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or direction in the nature of certiorari comusnding
the opposite-parties nos. 1 to 3 to fill the
vacancies inthe post of Uffice Superintendent Gr. II
inthe lizht of the observations of this Hon'ble

CGourt and in sccordance wita law.

(iv) issue suech other writ, direction or order,
including an order as to costs which in the circums-

tances of the case this Hon'ble Court may deem just

(B.C,82ksena) %
¢ Mvocate .
Gounsel for the petitioner

and proper.

Dated Lucknow
sacl0. 1978 o
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Inthe Hon'bie High Court of Judicature at Allahabad,
(Lucknow Bench)Lucknow

-

Affidavit

i

4 Petition under Article 226 of the Constitution
> of India

irit Petition Wo. of 1978

Kripal Singh and others --Petitionsrs
- i versus
e Union of India-and others -Opp-parties

I, Kripal Singh, sged about 52 years, son
of late ®.Hukum Singh, resident of Hukum Nivas,
Bahadur Khera, Singernagar, Lucknow-5, do hereby

solennly take oath and affirm as under:-

?
o |
l. That the deponent is the petitioner no.l in the
above-noted writ petition and is fully acquainted

with the facts of the case.

&« That the contents of paras 1 to 16 of the
accompanying petition are true to my own knowledge.
3. That annexures 1 and & have been compared and

are certified to be true copies.
LB

A

Dated Lucknow
295.10,1978
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i TR TR TR b W T
.L, tﬁ.’f" a 1) onent named above do .Llé::fe‘by

oD

verify that the contents of paras 1 %o 3
ol the accompanying petition are true to my
own knowledge. No part of it is false

and nothing material hes beenconcesl ad; so 1
help me God.
/i‘“\ !‘j “)":' 4
Deted Lucknow <—beponent

25.10.1978

I identify the deponent who has sizned in

G0 Gadasm

(Clerk to 8ri B.C.Saksena ,Advoeat ej

0y presencg.

- ~ 9 (aind o,
Solemnly affirmnedbefore ne onl\ei‘: =N

AL AL by e m \;eﬂ D Q
the deponent who is identified by gri Q( Q0 5 ut:Lm.
clerk to o,,l PD .C, Q&\Qge

Advocate, High Court, Allahabad. I have satisfied

myself by examining thedsponent that he und ergtands
the contents of the affidavit which has been resd out

andexplained by me.
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In the Hon' ble High Court of Judicature at pllahsbad:
: Lucknow Bench : ILuckngwe

_---ﬂ.‘-

Writ Petition Noe of 1978

Kr’ip&l Singho..o.uu.......o... Oooooooooopetitioﬁbi‘o

Versus

Union of India and cthergecceceesss Opposite-Particge
bnngxurg Noe 1

QE L5 GAZEITE OF INDIA

Uinistry of Defence
New Delhi, the 25 June,1977.

Notification

SeRe0s 235+ In exercise of the powers conferred
by the provision to srticle 309 of the Congtitution,
and in supersession of the linistry of Defence (Class
11T posts) Recruitment Rules, 1969, in go far as they
apply to the post of 0ffice Superintendent in ths
lower formations in the Defencs Services, and the
Military Enginser Ssrvices (Non;IndustriaI flass III
and Class IV post‘s.) Pecruitment Rules, 1971, in so far
ag they apply to the post of 0ffice Superintendent
(Ordinary Grade), the President hereby makes the
following rules for the Group ' posts of 0ffice
Superintendent Grade I and 0f £ice Supsrintendent
Grade II in the lower formetions of the Ministry of
Defence, namely:-;

1o Short title and cammencemgnt :-
(i) These rules may be cslled the Ministry of

Defence Group ' ¢ (office Superintendent

/Q % Nz /</ Grade I and Of fices Superintendent Grade I1I

Post s) Recruitment Rules, 1977.




/ 51 K/(V(
e :

(ii) They shsll come inte force on ths dste of

their publication in the 0fficial Gazettes

2e Application:-

These rules shall apply to the posts specifiad
in Column I of the Schedule annexed heretoe

v 8+ Number of posts, claspificationg end geclee of pay:
) The number of the said poste, their clgssifica-
tion snd the scales of pay attached thereto, shell be

e+ as specified in columns 2 to 4 of the said Schedulse

4o lgthod of Recruitpent, beg limit exd otherx
qualificationg:-

The methed of recruitment to the said posts,
agae limit, qualifications and other matters connscted
therewith shall be as specified in columng 5 to 13 of
the Schedule aforesaide

- 5¢ Digouelifjcetion - No persen,

- W ta) who hae entered into or contracted a marriage
% ( : with & pereon having s spouss living, or
(b) who having a spouse living, has entersd inte

or contracted a marriage with any persen shall
be eligible for appointment te any of the said
poste Provided thst the Gsntral Government
mey, if sati-fied that such marriage is
parmikkad psrmissible under the personsl law
applicable to such person and the other party
to the marriage and that there are other
grounds for so doing, except any person from

the operation of this rulee.
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6 ZIgwer to iz felax:

Where the Gntral Governwent is of opinion that
it is necessary or expedient so to do, it may, by order,
and for reasons to be recorded in writing, relax any of
the provisions of thess rules with respect to ahy class
or category of parsone or postse
7o Savings-

: .
' Nothing in thase rules shall affect reservations
; and other concassions required to be provided for the
A Scheduled Costes, the Scheduled Tribes and other =
' B

special categories of persons in sccordance with the
orders issued by the Gntral Government from time to

time in this rezgerde

irue_ Copy
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In the Hon'ble High Court of Judicature at Alla habad,

\Lucknow Bench) ,Lucknow

Writ Petition Io. of 1978
Kripal 9ingh and others -Petitionars
versus
Union of India and others -Upp-parties

Annexure no. 2

Telephone no. 335 Head quarters
Gentral Gommand
Lucknow

31.8.1978
336401/3/il 3 ( B)

AT D e 1B AT
viv fecords Ak

1. Refer to your letter no. 702213/LA/3 dated

04 Aug 78.

2. The under-mentioned UDCs of your office are at
present ontne panel for promotion to the post

of Office Superintendent:-

(&) Shri Satya Pal Since Promoted

(b) Shri Ghander Pal (SG)

Aurth: Army H Let'er no. 33550/11/DiiS 3(B) dated
24 4ug 78)

od. xxx
(BP Sahay

~

Desuty Director of lledic2i Services
Copy to:

Commandant, AlG Centre and school.

SL - True copy
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH

23~-A, Thornhill Road, Allahabad=- 211001
Kbk

Nb, CAT/Alld/Jdud/ Dated the & \ 1)

T.A.NO, 22U of 1987.(T)

,‘.(" ,";\ { v,:/";"
Ky ’f()tik /,-L-\ "(\’3/(’"\ Z? . "\\‘*S"\&'\jpplicant's

\ \ \/erSL‘Js A b
Usnien ax-Sndda @ oS ogpondent's

2 & ~/l 2 =2 y A g ] » I
an b G Saxa A WAy oca fe /! N
YR “1’1\ ((\i‘\"\:)}" LK \giw - | oY \\‘\}\ \\( {,,\m}

‘ L Mekenp ) -

To

W

~

-

,.\hlhereis the marginally noted cases has been transferred by

\\!"\2,(\7'\ Vo= AL XD -

Tribunal Act ( No, 13of 1985) and registered in this Tribunal as

under the provision of the Administrative

above,

5] ; The T;igyni} has fixed date
Writ Petition No, ) : E of AN il 1988, The
Of 198G, 0
"uygl‘f13€25f\,f il 2 hearing of the matter,
Court of W——‘-“arising out % :
% If no appearance 1is
0 o e e e d (
of Tk datod ol -% made on your behalf by your
il % $ome one duly authorised to
o : to Act and pled on your behalf

the matter will be heard and decided in your absence .

Given undgr my hand seal of the Tribunal this

day of “d“ﬂl 1988 .

A/

DEPUTY REGISTRAR

o
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Pava Puri, Alaanagh, Lucknow
Applicants

Versus

1. The Union of India through the Secretary, liinistry :
of Defence, Government of India, New Delhi

2. The Director of lledicel Services, Army Headquarters
Defence Headquarters Post 0ffice, New Delhi.

3, The Officer Inchsrzes, Records, Army Medical

Corps, Lucknow- 2

4, GChandrapal, aged about 39 years, at present
workinz as Upper Division Clerk, Recard Office,

Army ledical Corps,Lucknow

Opp-parties

This application on behalf of the applicant

above-naned most respectfully showeth:-

Thet on the basis of the facts stated amd grounds
raised in the accompanying writ petition the spplican
pray that this Hon'ble Court be plecsed

(i) to issue an interim order stayinz the operation

f the panel as contained in annexure no.3 for the

©

nost of Office SuperintendentGr. II in so far as it

concerns opposite-party no.4 and restrain opposite-
perties nos. 1 to 8 from acting infurtherance of the
said panel during the pendency of the writ petition.

(ii) to pass such other order as in the circumstances
of the case this Hon'ble Gourt may deem just and

pooper. - s
P o Belabses
Uated Lucknow (B.C.Saksana)
25.10,31978 Counsel for the applicants
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