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3. (a) Is the appeal in time ? MR,

(b) i not, by how many days it is beyond
time ?

(c) Has sufficient case for not making the
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4. Has the{document of authorisation;Vakalat-
nama been filed ?

5. lIs the application accompanied by B. D./Postal- "('g
Order for Rs. 50/-

6. Has the certified copy/copies of -the order (s) v{ s
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the application, been filed ? ‘

(b) Have the documents referred to in (a) s -
above duly attested by a Gazetted Officer &1
and numberd accordingly ?




. | _ORDER. SHLERT,
= ' 674/1/‘0 95—’/,@>

gz.szé’? %Wm[/@m/bw XD

&&/é/é’) ‘oR.




v /o L
AN
. . o R
ORDER SHEET .
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ‘
ADDITIONAL BENCH ALLAHABAD | :
C.c2eno00c¢co0e 'e&ao‘o‘o;olqll.l'o.NDo.oo‘..oaoo‘o.-o.o.ﬁoc Oo.z 198
oooooooooooooooooooo tooo < ..0\13 e.-oooo!ocooocooooo.ooce.aox‘
)
“mrarr ; - t; PP N
liate ! Note of progress of proceedings and routine orders I Date to vhich
\{ : P I case is
- : ! adjourned .
1 T
5 . L | 3
' : . e e > ; _ s
g H ~7 | . | S
2e-jo-gy} DK , et
7;_/( ( g(@t 420197. L)tk
] e - t
) 1

.

f fﬁ hoan % el R
T s

, 1‘4-)L*9) o M’j‘ ' @‘7 % )5 189 922‘2&5(3
¢ Ax. Btk |




v

WAW

[ 4

- P . L5 9)1Ee
| \(/q_

-

95.C- 1808  Hew - Moy Towwt, A
Mo &8s Shasmne, M
! - .
S B e arnA A Yo ergiliconk A,
Puwooemk . A Agw;v.,(\/\o\/dmg A YO e O e Al
rok- Rresend— ST Vv Oneudhomy easte OnedRCL oA~
be)v\t\):g 4 NG weo Qovbe\/d"
| Ci DY R7enses B, orgPMcaent
N A LN Yo v

2 .
| 2@ Q.vv Pree) +tvr hooart %)
Condt'n epdi dlT 2D ven v




. IN THE GENTRAL ADI\LII\hST“bTIVE TRIBUNAL

’ GIECUTT FEMCH AT 1.CrNOL
ki Y ‘
0vA./Txe o _.Lu 9. 198 .
—— p\(vxlw .VO L e Applicant(s)
Versus . _
Vol 2——*0\'& Respondent(s)
Srﬂl)u‘io. Date o ' Orders

: S /”)%J'Ys VAL,
fw/ﬁ[aﬂ' o h;;g;g/: _) S“Aa—/fw 7»7
Mg{« /\Omff ﬁflﬁ;’ agbe W

Vg.e/ | ’
C/);bm Code oA cw(/ﬁwﬂv—/ 7

) ~ ,
tf‘ - - ﬂ}y,

-

- g
(e
- 1ty Hew 40 (. /hw,f‘r’—’( /91‘1
B e ﬂ/if i .(‘/wvrwq Im.
j‘zw Pl Dot o T 7¢,@, b byenit

/QWW &V\ /ﬁ*ﬁ M7tdgf~,%oeelvw/d
S M/lwta—mzf,@v Fre bcerue

- (j M*’f /“‘*‘*{/) el B0 o pode
m %p@dé—*:’wc’//ﬂ[_ 24, *’i 59 .
I

Ng - g;m, | A




> /L’ ‘/&" | /’lah Tedhe e

, k. D 17

///L’;“’: f?n, g //m
—_ X —

A Tl Coti wa/; v’c,"/( ¢ ’U?(, luf MRS
g e pets P
' {-ﬁf ,cﬁh-"f’ O 21- 4 &7 g

W/ %
. o

e
2l .
Hon' Mr. Ajay Johri, A.M.
Hon' Mr. D.K. Agrawal, J.M.
11/4/89 At the request of the learned counsel for

both the parties, We heard at length to Shri

A.K. Dixit, learned counsel for the applicant

—_ and Shri A. Mqhiley, learmed counsel for the
respondents. Judgment reserved.

‘D& 3

(sns)
o, 30F shavme, 717
+\<,1 b Luz/v‘“// s
&W Sm 1";‘2 o M

&

‘{.‘ﬂ




A
i

’ Ih THE CENT~A L OADMINISTR A 1Vt T?LDUNAL

AT ON I R o .
AL LA A DA }J

C/urw\’ (5,%.),\ ﬂ””-)‘“""\“m

=il °

Y . - | 'uA\':vNJn ‘ — ‘ -
| .%E«Tér?: ” ';0/» . 1983

DATE OF DECISION

s | | ' : ’. . '.. ' - . . .

o R sk ﬁﬂm i telitioner v
§i£:>*4' KD ik _Advocate for the Petitioner(s)

S - Vérsus S |

00\ 3. Slhea R
A A M sk Lo7 . ' ‘Adx?cc:afe

CORAM : .~ ~ .
The Hon'ble Mr -4&177 é&ﬂcn

The Hon'hls Mr,. D K%W a/‘v\

1, Whether Reporters of lo- at pape‘rs may be allowed
- to s2e the Jud(J ment 7 ' '
2. To be referred to thg Rerorter or not ?
3. 'Whether their Lordships wich +o see the fair
copy of the: Judmemen% : o
4, ,Whe’*'ler to be cin L‘Ia'te:": o other Benches ?




374

CENTRAL ADMINISTRATIVE TRIBUNAL <§§?i3
Circuit Bench at LUCKNOW

LR N N

Registration No.0.A. No, 459 of 1987

LA N ]

Kashi Prasad cece Applicant
vs.

Union of India and ors .. Respondents

APRILSA X, ¢988

Hon' Mr. Ajay Johri, A.M.
Hon' Mr. D.K. Agrawal,J.M.

(By Hon' Mr. Ajay Johri, A.M. )

This is an application filed under section
19 of the Gemwza® Administrative Tribunal Act. 1985,
The applicant was working as Telephone Operator in the
Telephone Exchange at Sitapur and was compulsoryly
retired from service by azn order issued by the Divisional
Engineer, Telegraphs, Sitapur (Respondent No. 2) on
30-5-~1986. His appeal against the impugned order was
rejected by the Director, Telecam. Luéknow on 4-5-1987.
By this spplication, he is seeking relief that the
impugned order of punishment, as well as th%/gppellate
order, be declared illegal, in operative, null and veid,
and he should be deemed to be in continupus employment
of the respondents and entitled. to all usual service.
benefits. He has also prayed for awarding of the

cost of the application.

v’
2. The applicant who haéwjoined service in the

v @e,&wdmmt'
Posts andATelegraphqﬁas Telephone Operator on 1-3-1963,
was issued a charge sheet on 8-11-1971 while he was
working at Sultanpur, under Rule 14 of the Central
Civil Services (C.C.& A.) Rules, 1965. The allegation

ceel/m
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against him was that while he was working at Allahabad,

' during December, 1967 to June, 1968, he had submitted
8 false medical bills in the office of D.E.T. Allahabad
totalling to an amount of Rs.637/-. The charge against
him was that by this action, he has acted in violation
of Rule 3(i)(£?/é£~Central Civil Services (Conduct Rules),
1964. He denied the allegations on 17=-11-1971. According
to the applicant, before the charges were framed against -
him, the matter was investigated by the Central Bureau of
Investigation, who, recammended 3%% departmental action
against him. During the period from 17-11-1971 to 3-1-1981,
the. case did not progress;;rat all and no inquiry was
initiated, and the applicant continued tgyggrform his
duties nommally. On 3-1-1981 he was adviged of the
appointment of a Presenting Officer in his case. On
€-3-1981 he appeared before an Inquiry Officer at Lucknow,
where he pleaded not guilty to the charge. Thereafter,
the inquiry was held, witnesses were called and ultimately,b
he was served with an order on 31-5-1981, imposing the

punishment of campulsory retirement from service.

3. The applicant has challenged the punishment

and the appellate order on the grounds that the competent
authority, while issuing charge sheet has acted on the
recommendation of the Central Bureau of Investigation,
and the charge sheet has not been issued after the free
application of the mind. The essential ingredients

in imparting misconduct against the individua%,of any
ill-motive)were not present in the allegations; The
impugned punishment had been passed, disregarding the
Principle of Natural Justice, in as much as, he was

denied, the opportunity of production of his evidence, 3~
@/ and help of a representative. The charge only related &

eee3/-
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»allegei submission of false bills and not any

A

irresponsible attitute of the applicant, so as to
make him unworthy of confidence of the employer. There
was no evidence on record to show that the bills

Yy Acere
cgézever submitted in the office, nor there was any
proceeding or containing conduct of the applicant
regarding presentation of the bills, The defence
witnesses cited by him were not called. The disciplinary
proceedings have been un&uly prolonged for more than
15 years and he has already been punished with regard
to his crossing of efficiency bar in the year, 1982
and denial of increments and prﬂmétions, as a result
of the: pendency of this proceeding. The punishment
of compulsory retirement, over looks the provisions of
Fundamental Rules 56(j), because, he has oﬁly completed
23 years of service and cannot be retired under Rule
11 of C.C.S.(C.C.A.) Rules or Fundamental Rules. The
disciplinary gﬁpceedings were, as a result of malafide
and prejudicefl on the part of the Divisional Engineer,
Shri P.N; Srivastava. Shri H.S. Tuteja had been mentioned
as witness and copy of his report was not supplied to
the applicant. Only atested copies of his statements
were supplied lateron. The punishment order is a non
speaking order, The appellate order is also not a
speaking order, because, no reason has been recorded
for not allowing the applicant for producing his defence

witness, handwriting expert of his own choice. The

copies of the inquiry proceedings were not supplied

ggy///to him day by day.
0000004/"
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4.. In their reply to the application, the
respondents have said that the submission of medical
reimbursement claim supported by false cash memos implied
that the applicant had attempted to get money deceitfully
fram the Department. According to the respondents, the
matter was got investigated through the Central Bureau

of Investigation, but they have rejected the contention

of the applicant that the case was recommended for
departmental action by the C,B.I. merely on account of
lack of evidence. 1In regard éif£h§<Exaniner of questioned
document, whose name was not incﬁ;;ed in the list of
witnesses, the respondents statep that the report(epinion) of
the Examiner #ras relied on documents and it was amongst
the list of documents which were relied 2;'fer the issue
of the charge sheet, Subsequently, during the course of
inquiry, the Inquiry Officer had felt it necessary to
record the evidence of Shri H.S. Tuteja, the Examiner

of the questioned documents, but no objection was raised
by the applicant. The applicant had requested for
inspection of the documents on 14-7-82 and had also
submitted a list of documents and witnessés,which he wished
to produce and he was allowed the same on 29.4.83. In March,
1985, the applicant submitted two names of Handwriting

and finéz}e print experts, whom, he wanted to produce,

but his request for producing of his witnesses was not
agreed to. 1In regard to delay in completion  of
disciplinary proceedings, the respondents stand is that
though, there were some administrative delays, there was
also delay on account of the applicant, who had requested
for adjournment on six occasions. On account of the
pendency of the disciplinary proceedings against him,

i%y//;he applicant was also not considered for any promotion.
‘ 0005/-
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The respondents have also said that the applicant

was subsequently asked, whether, he would like to

cross examine any of the witnessés, but, he refused

to examine any of them, &en his request to cross

examine Shri Tuteja was also allowed, but,Ano

specific request was received from him. According

to the respondents, the report of Shri Tuteja was

very clear and was rot at all doubtful and therefore,

there was no need of any second opinion and that

was also one of the grounds that the applicant's

request for producing a second handwriting expert

of his own choice was rejected. It is also their

case that in view of the applicant's statement on

29-1-1986, wherein, he had clearly mentioned that

he did not wish to produce any document or witness

in defence or to cross examine any witness (Annexure-

CA-3 of the reply)j; it was not felt necessary to

summon any other witnesses. It is also the reSpondehts

case thét the charge sheet issued by the disciplinary
¥ oea0

authorities,ﬁafter giving due consideration to the

report submitted by the C.B.I., but the final decision

was arrived at only after the ingquiry was campleted,

and the contention of the applicant‘that the final

decision was influenced by the recommendation of

the C.B.I. is baseless. The allegati;g/made by the

applicant that there have been, illmotive is also

not correct. The fact remains that the applicant

submitted false medical bills totalling to an amount

of k. 637/- with forged prescription and essentiality

certificates and cash memos, which were 32 in number.

According to the respondents, the applicant was given

oeeb/=
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full opportunity and he was allowed assistance

of defence counsel and the charge was proved against
him. The espondents have further maintained that

the order of the appellate authority has been given
after due consideration. It is also the respondents
case that the copies of daily proceedings were supplied
to the applicant either on the same day or in some
cases lateron, but, before the next date of hearing.

According to them, the departmental inguiries are

¥ ;-
@azz:;judicial in nature and the standard of proof

3y

of charges is only on prepon%gégg% of probability of
guilt.. .Adequate opportunity was given to the applicant
and his defence counsel and the type of punishment
awarded, is the decision of the disciplinary authority
which is based on the seriousness of the charge and the
other relevant factors. The appellate authority has
also agreed to the gquantum of this punishment. Therefore,
the applicant is not entitled to any relief.
5. We have heard the learned counsel for the
%9/£m¢£%wﬂ§3%mu%.&md/ito%vdmmwmwg 8 —
partiegé On hehalf of the applicant the contentions
raised before us were that the xtion was taken under
the direction of the C.B.I. omg@, therefore, according
to the learned counsel for the applicant, the entire
inquiry proceedings were influenced by this report.
It was also contended by the learned counsel that
Shri Tutéja was not mentioned as a witness and a copy
of the opinion given by him in regard to the signatures
on the bills was not given to the applicant. He was
also denied the right to examine Shri Tuteja, and
he was denied production of the witnesses which he had
named in regard to the guestion of his signatures,

It was also one of the contentions that the applicant

ceol/~




had been denied access to the records and
W
justice had already suffered becafse of the long

prelongation of the inquiry proceedings, where the

charge sheet was given in 1971 and the proceedings
B
were completed in 1?3?, Bhe QRurned Roanpssl r

‘&
§§§/¥g;“' &as 1Biied on @ unkERr éi'gaaﬂs\in
v sl 5
Etn Sy dich W@, @fevesscd & e LT
)

g@ireen On the other hand the submissions made

by the learned counsel for the respondents, were

that there has been no denial of opportunity to the
applicant and the malafide alleged by the applicant
against Shri Srivastava, the Divisional Engineer,
have not been preved, and that the entire proceedings
are based on evidence which have been adduced during
the course of inquiry and with the help of the.relied
on documents., It was further submitted that the
Tribunal could only go into the illegality of the
proceedingg, but could not apraise evidence which

was producedbefore the Inquiry Officer. According
to the learned counsel for the respondents, no

high degree of proof is required in a departmental
ingquiry and the degree of proof cannot be equated

to the proof required in the criminal case. In view

of the fact that adequate opportunity has been given

to the applicant, there was nothing wrong in the orders.

On behalf of the applicant a request was also made

by the learned counsel, that the punishment impcsed

on the applicant was too excessive, .specially in the
¢ lka) 3y

background&x he has kB2 denied the fact that he ever

submitted the bills and the f act of the submission

of the bill has not been proved by any documentary

evidence;
00008/"



6. Rule 14 of the Central Civil Services (Classifi-
cation, Contcol and Appeal) Rules lays down the procedure
for imposing major penalty. In para 14(3) it is said that
"wher it is proposed to hold an enquiry against a Govern-
ment servant under this rule and xule 15, the disciplinary
authoricy shall draw up or cause to @ drawn up the substance
of thke imputations of misconduct or misobetaviour, a statement
of the imputation of miscnduct or misbehaviour in support
which
of a charge/shall contain a statement of relevant facts
and a list of documents by which, and a list of witnesses
by whom, the articles of charge are proposed to be sustained,
Tre government servant is theceafter requireito suomit
within such time,as may be specified, a written statement
of defence. In this case we do not find that there has been
any violation of thése rules in the issue of tle charge-sheet.
The applicant was also allowed the assistance of his defence
counsel. We also find that he was allowed inspection of the
felled on documents and there is nothing indicated any where
that this cpportunity was denied to him. As far as the list
of witnesses to be examined on behalf of the applicant is
concerned, the applicant's case is that the Finger Print
v
BExpertg,whom he wanted to bring as witnesses, ”e:e not allow=-
ed by the Enguiry Officer to be sumronad, wzh, re is
no povision in the rules by wich the snguiry Officer can
deny the permission to the delinquent in regard to produce-
tion of the witnesses that he may like to be heard on his
e
behalf, In our opinion the advice(smaaﬂﬁmﬂﬁ by the examiner
0f guestioned documents, Sri Tuteja was in tre nature of an
expert advice bscause he belonged to lthe organisation which
- 4
adviges on the subject and such advice cannoé ve subjected
Lo re—agéqgsal by another person belonging to somzygﬁb Fa %

organisation, It is not the applicant's case that, 1nAc=se tifore

Y wed
a opinion kg&given by an expert,what re wanted was a review
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MR

of the opinion by a 1argerAexpertSbu@q. ~he opinion expressed
by one exXpert cannot ® a subject of appeal to pe decided
by another expert. In this background tle rejection of the
recuast ¢f the applicant to summon his witnesses, who were
finger print experts cannot be said to be denial of an
opportunity to the applicant. Thex wuld have been a case

i, bLGJ}‘;/
had fhe requested/for a review of the opinion by a larger

body, but this he hnad evidently noc done.

7. Tre contention raised befcre us by the lsarned
. . %7 . -
counsel for the applicant @& that the enguiry proceedirgs

were influenced by the reporct of CBI, does also)in our
opini on7not sus ainad. In matters in which a Department has
no concrol and in which it cannot summon private wi tn2sses

= s
PR
the investigations whder normally handed over to C3I and

there are two urses open when such investigations are done
by CBI, one is that they may prosecute the delinquent

3~ th oller ¥~
themselves and,A&anmdhw that they may submit the report
to the Department for taking action deprimentally. It has
been seen that generally cases prosecuted in courts take a
longer time for settlement than cases which are dealt with
departmentally and which czn be decided in a dwerter time,
though in the applicant's case it was only after nearly
10 years after the issue of charge-sheet in 1371 that the
enquiry actually started. In the enguiry procesdings witnesses
were exXamined departmentally, thouch the presenting officer
was from CBI and there was nothing wrong in this process.
8. We have also seen in the reply submitted by the

3

respondents as well as in his own admission eixmbmden that
the applicant was allowed to cross examine Sri Tuteja, but

on the day 3ri Tuteja's evidence was taken the aypl;c nt
€ he wag nol precend
was represented by his defence @ uns e76 who did not cross-

examine 3ri Tuteja andlater on when the applicant’'s reg:s;t

was allowed no further spedific request was :eceived,gué‘&t



is evident that the applicant had after raising the issue
of cross-exazmining Sri Tuteia not followed it up to its
ligcal conclusion. As a mat.er ¢of fact on 29.4.1983 the
Enquiry Officer had prmitted the applicant the production
of the additional witnesses and the reguest for inspection
of certain documents listed in his letter of 14.7.19382, The
applicant had also bubmitted his own doauments on 25.7.1385
and & was permitted to submit the remaining defence docu-
ments by 9.8,1985,
9. We have also seen the order dated 30.5.1986
which is the punishment order as well as the findings of
the Enquiry Officer daled 15.4.1986, though there is a
reference to the fact tbat’tﬁi§ case was handed over to C2l
for investigation;:;igqfﬁgggiggmpleted on 31,8.1971 there
is nothing to indicate that there was any influence in
arriving at the findings on account of the report g%mitted
by CBI, In the assessment of evidence?a reliance was placed
on the report submitted by the Assistant Government
Examiner .of questioned documents, Caleutta. The enquiry
officer had also considered the documents submitted by the
applicant and the allegation made by the applicant against
PeMe Srivastava in regard to manipulation of the case,
10, In the appeal filed by the applicant the main
contention raised by him before the appellate authority
T\ ad
were e&im the delay in.holding of tﬁg enquiry)ég/the fact
that he never submittzd the billsé}%% the office as it was
not suppocted by any receipt, registers, e tc. The applicant
had also raised the issue that the date on the bills was
106,6.,1968 while the case was handed over to CBI in April,
' o 2 and ww
1970 afteéyimiam% “a!_;oout: two years wﬁnm;&m payment
against the claimaé By this the applicant &ag tiied to
?g////support his case that the bills were never submitted by
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him. He had also raised the issuev that even then DET, Sri Srivastava,
3 fowes

could not prove how he came to A@MB&S these bills. He had also
raised the issue of AGEQD, Calcutta, Sri Tuteja, and various other
issues which have been now raised before us. The appéal was consider-
ed by the appellate authority and he has given his opinion on the
various aspects raised in the appealv and thereafter he rejected the
appeal. In our opinion it cannot be said that the punishment order
or the appellate order are non-speaking orders as all the questions
raised have been considered by the concerned authorities. In view
of this we feel that the applicant has not been able to establish
a case of denial or resonable opportunities to him in conducting
his case.

11. Reliance has been placed by the learned counsel for

the applicant on the following cases :

(a) Ananda Bazar Patrika (P) Ltd. v. Their

Employees (AIR 1954 SC 339) in regard to the refusal
to examine a witness and its effect. In this case the
Hon'ble Supreme Court had observed that there was
no doubt that at a domestic enquiry it is competent
to the enquiry officer to refuse to examine a witness
if he bona fide comes to the conclusion that the said
witness would be irrelevant or immaterial. But if the
refusal appears to be the result of the desire on the
part of the enquiry officer to deprive the charged person
of an opportunity to establish innocence that of course
would be a serious matter. Ve have already said that
one expert cannot be pitted against another and so

2 anole? 5
the request of the applicant to call # finger pyint
expert was illconceived, This ratio, fherefore, does mnot

help the applicant.

(b) Jagdish Prasad Saxena v. State of Madhya

{y/ Bharat (AIR 1961 SC 1070) in regard to the importance
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of a departmental enquiry. In this case the Hon'ble
Supreme Court have observed that a departmental
enquiry’is not an empty formality. It is a serious proceed-
ing intended to give the officer concerned a cha::e
to meet the charge. How these observations help the
applicant is not ciear tov us ? In his case, there is no
doubt that preliminary investigations were entrusted
to CBl but thereafter a regular independent enquiry
was heldf 'KZ wed ?,q;en QC[—EQ“At Offﬂ”w B 'i%'n‘[//‘y"mﬁdf
12, The learned counsel for the respondents has rglied xa
on a catena of judgments to support his points. ‘They are on the
points whether E.O. can refuse to call a particular Yvitness, reappg(/isal
of evidence by Tribunals, degree of proof required in a depar.tmentai
enquiry, opportunity for examination given or not, powers of
disciplinary authority, allegations of mala fides, etc., non-supply
of copy of documents having no bearing -on charges or which is not -
relied upon by the inquiry officer to support charges (AIR 1988 SC
117, C. Tewari v. Union of India); reasonable bopportunity of showing
cause against dismissal - Enquiry Officer, disciplinary authority, &
appellate authority independently considering the material and holding
a person gﬁilty - No principle of natural justice violated (AIR 1970
SC 1255, State of Assam v. Mahendra Kumar); statement of Presid-
ing Officer to be taken as correct and attempt of delinquent officer
to frustrate‘ enquiry by raising technical objections - documents
summoned during the enquiry but not inspected - no denial of natural
justice (1976 (1) SLR 143, Inspecting Assistant Comnissioner of Income
Tax and others v. Somendra Xumar Gupta); in a domestic enquiry
the strict and sophisticated rules of evidence under the KEvidence
Act may not apply. There is no allergy to hearsay evidence provided
it has reasonable nexus and credibility. The departmental authorities

and administrataive tribunals must be careful in evaluating such

%Vmaterial and should not glibly swallow what is strictly speaking not
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relevant under the Tvidence Act. The sufficiency of evidence in
proof of the finding by a domestic tribunal is beyond scrutiny. {(AIR
1877 87 151Z, State of “aryana ~ another v. Tattan Singh);
The T“nquiry "fficer in a doriestic enquiry can put questions to
the witnesses for clarification wherever necessary and if he allows
the witnesses to be cross-exa.nined thereafter, the enquiry proceeding

o

cannot he impeached as unfair. (AIF 1675 ST 2125, ! Tulchandani

-
D

“Zlectrical and Nadio Incustries Ltd, v. The “orkmen); If t

-

terinination of an industrial en ployee's services "as heen preceded

[N

by a proper -oilestic enquiry which has been held in accordanc

[©]

with the rules of natural justice and the conclusions reached at
the said enquiry are not perverse, the Tribunal is not entitled to
consider the propriety or the correctness of the said conclusions.
(AIR 1074 SC 338, Ananda Tazar Patrika (®) Ltd, v, Their
“inployees). e have considered these ratios and we do feel that
they have relevance in the present case.

12, “laving considered the above, the only question which
now reiiains is in regard to the quentum of punish:ient. This guestion
was not raised by the applicant in his appeal but has Heen raise
before us by the learned counsel for the applicant. There is no
coubt that in the reply filed by the respondents there is no indication
that the applicant was involved in any similar siisconduct at any
stage earlier in his career and that the entire case of the prosecution
is on the basis of the opinion of the finger print expert. “Jovrever,
the applicant has failed to prove that there —as any inala fide
in the punishirent imposed on hii: hy the respondents. In the absence
of any :mela fide, according to the dicta laid dovn "y the ““on"le

Suprente “ourt in “lnion of India v. Pariza “Taad (17°° {19} ATC

3n), this Tribunal cannot interfere with a penalty if the conclusion
p ¥
of the Tnquiry "fficer or the coripetent authority is hased on

evidence even if sorie of it is found to e irrelevant or extraneous
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to the matter. The adequacy of penalty unless it is ala fide is
also, as laid down by the Yon'hle Supreme Court, nct a :iatter
for the Tribunal to concern itself with, 'nder the circu.istances,
this application has to fail,
14, In the result we Cdisiniss this application vrith costs

on parties.

- N
2 (3 /:W
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Nated: June ’3‘0“" ,1989,

el
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IN THE CZUTRAL ADMINISTRATIVE TRIBULIAL, ADDITTOHAL BENCH

AT ALLAHABAD.

BETWEER.

I{asbi Prasad ....'.Q..O.....Q.O...........

and

Qs ree WS4 eg1ad?
‘ . H M nmp.ll’w*!"\‘v'
Central A< ~inistrative &

A4 Anal Benc®

o A AL APUR
ALLAH * 2 cPATNVA, A

Date of Fiti: duue wes soees 20 =2 g
Date of Receipt b ost 213 J

1A

M

/
P, Deputy Fegistr ™

Avplicant.

Union of India, through Secretary to Department of

Post and Telegraphs and Otherseecesesssse...Respondents.

DETAILS OF APPLI ATION.

1.Particulars of apolicants-

(if Name of applicant
(ii)¥ame of Father.

(iii)Age of the
applicant.

(iv)Designation and
particulars of
office(liame and
station) in which
employed or was
last employed
before ceasing to
be in service.

(v) Office address.

(vi)address for

sergice of Notices

Kashi Prasad aged about

44 years son of Sri Puran Das.
44 years ( 16.7.1942)

Telephone Operator,
Telephone Exchange,

Sitapur { UePe.)s

Trunk Telephons Exchange,

Sitapur.

Xashi Prasad, Telephone
Operator, ncar back gate of

Eyc Hospital,

498 Roti codam,Sitapur (L.P.)
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“( 2. Particulars of the

Respondentse.

(i)Name of Respondents.

- A3 per details
(ii) Name of father

given belowe.

(1ii) Age of respondent

(since none of the

(iv) Designation and
Particulars of
office(name and
station) in which
emploved,

Respondents has been
implcaded by name
there is no need to
give fathers' name
(v) Office address

and age )

(vi) address for service

\J\-’\-’Vv\—r'\.’\_}v\f'\.’vvv\J\.J\JV\JVVV\J

Oof notices.

l. Union of India g through Secretary to Department
pe MU C S
of Rasg 1 » Ministry of Communication

New Delhi.

2. Divisional Enginser, Telegraphs, Sitapur.

3« Director, Telecom. Central Area, Lucknowe.

3.Particulars of order against which application

is madec.
L2 GGG .
The application is against the focllowing

order :-

(i) Order wo. Memo no.QF-65/xe/ 203 (wkth

reference to Annesxurc NO.15)
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(ii) pate :

(iii) Passed by :

(iv) Subject in bricf:

30.5.1986 (Received on 31.5.198¢

Divisional'Engineer;Telegraphs,
Sitapur (éespondent No«.2) and
Appellate Order No.aDM(s)/42-
48/86/5 dated 4.5.1987, passed
by Direcotr, Telecom.Lucknow,

Respondent No.3-annexure §o.13.

Applicant has been ordered to
be compulsorily retired from
Government Service with

immediate effect,

4. Jurisdiction of Tribunal.

5. Limitation.

6. FPacts of the Case.

The applicant declares that the
subject matter of the order
against which he wants

redressal is within jurisdiction

of the Tribunal,

The applicant further declares
that the application is within
limitation prescribed in

Section 21 of the administra~

tive Tribunal act, 1985.

That applicant's date of
birth as entered in the High

School Certificate is 1647 .42,

LRl f\df _—
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He joined the services in Post
and Telegraph Department.as
Telephone Cperator at Allahabad
City, Telephone Exchange on 1.3.63
and was coﬁfirmed as such on
1.3.1966. The name of the applican
finds place at serial nuibbr NO.
109 of the gradation List of the
Telephone Operators as corrected
upto 30.6.1969, which was issued
bv the Divisional Enginecr,

Telegrarhs, Allahabad Division,

That on 8.11.1971 while applicant
was pvosted at Sultanpur, Telephone
Exchange, he received a charge-
sheet issued by Divisional
Engineer, Telegraphs, allahabad
Division under Rule 14 to Central
Civil Services (C.C.5& A)Rules
1965 alleging that while posted
at Allahabad during December,
1967 to June 1968 he had
submitted 8 false medical bills
in the office of D.E.T.allahabad
amounting to R5.637-00. The

applicant was accordingly charged

to have acted in violation of
Rule 3(i) (i) to Central civil
Services (Conduct pules),1964.
It is worthwhile to point out

that there was no allegation



(93]

|

()}
P

|

Se

against applicant that he had
drawn any amount on the basis of
the alleged medical bills. No
charge of any bad intention was
levelled in the charge~sheet. The
applicant on 17.11.1971 denied
the allegations framed against
him and submitted written state-

ment of his denial.

That prior to framing of charge-
sheet, the matter was handed over
to the Central Bureau of Inves—
tigation for investigation. The
Central Bureau of Investigation
did not find it a fit case for
criminal prosecution due to lack
of evidence but recommended the
Department to issue charge-sheet
for imposing major penalty against
the applicant. In pursuance of the
recommendeation of the C.3.I. the
chargza-sheet was framed on the
basis of the recommendation of the
CeBel.

A true copy of the charge-sheet
dated 26.10.1971 along with its
Annexures is attached herewith

as ANNEXURE No.l to this petition.

That from 17.11.1971 to 3.1.1981
no development was at all reported

in the case nor any endquiry was
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initigted by the Disciplinary
authority and the apvlicant con-
tinued to performed his duties
with full satisfaction. There

has been notﬁing adverse in the
service records of claimant during
his 23 years of service, except
the alleged affair giving rise to

this claime

That on 3.1.1981 applicant
received an intination that one
Sri s.é.nisra, Assistant sub-
Inspector of Police has been
appointed as Presenting Officer
( it was done so mercly because
chargo-sheet was issued in com-
pliance of orders of C.B«.Ies O

the effectt)/<‘

That on 6.3.1Y81 applicant
appeared before Encuiry orficer
Sri A.K.Gupta at Lucknow and on
hearing charges pleaded not
guilty. Cn the same day, i.e. cn
6.3.1981 Enquiry Officer asked
the claimant to furnish the list
of defence witnesses and documents
if any. For which claimant
recguested to submit it on next
date after inspection of relszvant

athndd —

documants etcCe
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That on 6.4.1981, the date ‘fixed

in Enqguiry the claimant demanded

copies of the documents as men-
tioned in aAnnexures 3 &.4 of charge-
sheet. Enquiry Officer ordered
that copies of the desired documents
are not pe rmissible to be supplied.
However, copies of statements of
witnesses as mentioned in Annexure

4 of charge-sheet were supplied

to the claimant.

That as evident from a perusal of
the cﬁarge~sheet, the name of sri
HeS.Tuteja, Asstt.government
Examiner of Questioned Documents
calcutta was not included in the
list of witnesses of prosecutioﬁ
there arose no occasion to obtain
copy of sSri Tuteja's report/opinion
nor it was supplied to claimant

on 6.4.1981 as name of gri Tuteja
was not proposed till then as pro-
secution witness. Even subsequently
on 27.2.1984 ywhen for the first
time Enquiry Officer dirccted the
Presenting Officer to produce

sri H.S.Tuteja, the copy of his
opinion/ report was not supplied

to claimant nor it has ever becen

supolied to claimant.

A~

That on 15/22.}.1982 one sri

V
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Sri S.C.Awasthi was appointed as Enguixry.
Officer. It is noteworthy that from
17.11.1971 to 6.3.1981( for a period of
about 10 years) no progress in the
Enquiry was made and it waskept in
abeyance on the part of the respéndents
without any sort of latches or

negligence on behalf of applicant.

That after 6.4.1981 Enquiry was held
on 14.7.1982, on that day claimant
submitted list of witnesses and documents
as he wished to produce.in his defence.
Claimant also recuested to inspect these
documents which he mentioned in the Same
application dated 14.7.1982. A reminder

to the same effect was also giver on
= ) htne ane aHeehedd

Renpan th %&nﬁT“ne*“““ s

pelilion - W

That on 29.4.1983 the Enquiry Officer
instead of Passl ng any orders as regards
€0 calling upon the documents mentioned
in Annexure 2, directed the claimant that
he may inspect the receipt/ despatch
registers and correspondence files of
1967-68 vertaining to DET Allahabad &
AE (p) I/ﬁﬁiiiahabad, provided they are

~

made available to him.

True copy of Enquiry Officerts proceedings
dated 29.4.1983 are attached herewith as

ANNEXURE 2B to the petition.




That documents mentioned in avplicantts
applicatisn dated 14.7.1982 wcre neither
Summoned by Enquiry Officer in defence
of claimant, nor any masons ware
recoxded for not summoning these docu-
ments nor these documents were made
available to him even for inspection.

s
Tricer

That on 7.10.1983 Enguiry

o}

recorded the statement of Sri Seiie
Tripathi at Sitapur. In his statement
baefore Enquiry Officer dated 7.10.1983
Sri 3.M.Trivathi affirmed his vrevious
statement dated 16.4.1971 given to czy
SPE Sub-Inspector in which he stated
that there is no mention of these bills
in their registers. He also deposed
before Enquiry Officer that he cannot
havea definite ovinion about making of
signatures by claimant on the bills.
b
That on 17.2.1984 for the first time
the Enquiry Officer on his own accord
directed calling of 5 additional
witnesses ,e.g. Sri HeSe.Tuteja, Li.R.Nigam,
SeL.Richcharia, Dr. s.c.gansal and
Smt. Shirin Rodoney. These witnesses were
not vroposed in the charge-sheet, nor
any additional charge-sheet having
reference of these P rsons nor any list
nor comnies of the statoments or reports

of these persons were ever supplied/
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apprised to the claimant. Wames of these
witnesses were for the first time given Dby
the Enquiry Officer in his proceedings dated

17.2.1984 without any previous refercnce.

That on 11.4.1984 Sri S.Ce.awasthi, Enquiry
Officer recorded the statements of few wit-
nesses and the matter was again kept in cold

storagce.

That on 31.3.1984 atleast five juniors to
applicant namely Sarvasri Iliyas Ali, S.Ce.
Misra, G.S.Shukla, vV.L.Jatav and Jagdeshwar
Prasad werc grant@d grade promotion ignoring
the applicant simply on the ground of

pendency of disciplinary proceedings.

That when inspite of his represcntations
dated 18.8.1984 and 11.9.1984 neither dis-
ciplinary proceedings could be finalised nor
his Efficicncy Bar was crossed from 1982

nor his increments were released simply on

- the pretext of pendency of disciplinary

proceedings, the applicant was forced to
move a %rit Petition NM0.5946 of 1985 bcfore

Lucknow Bench of the Hon'!ble High Court in

which he prayed forx the following reliefs:-

(i) A writ direction or order in the nature of

mandamus commanding the opposite parties
to release the increments and efficiency
Bar of the petitioner with its due date

i.c. 1.3.1982 and to grant him usual

bt
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grade promotion with effect from 3C.11.83
along with full benefits of arrears of

salary, promoticn etce.

A writ, direction or order in the nature
of mandamus be also issucd in favour of
petitioner commanding the opposite-parties
to place thkepetitioner at the proper
place in the gradation list of grade
promotion so as to keep his name above

to his juniorse.

Opposite-parties be also commanded to
terminate the unreasonably prolonged
disciplinary proceedings of the vyear 1971

against the petitionecr.

any other writ, directicon or order as may
be deemed fit in the circumstances of the
case be also issued against oprosite
parties along with the costs of this

petitione.

That on the aforesaid yrit petition the
Hon'ble High Court was pleased to direct
the opposite-varties to finalise the long
vrending disciplinary proceedings within a
period of three months failing which the
vetitioner was to be considered for
promotion and for crossing of gfficiency

Bar as if no Enquiry is pending against

Iddd
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him. The aforesaid yrit petition is still
pending and might have been transferred
to this Hon'ble Tribunal upon enforcement
of Administrative Tribunal act 1985.

A true photo stat copy of the Hon'ble
High Court's interim order dated 10.4.85
is attached herewith as ANNEXURE NO.3 to

this application.

That inspite of several applications,
opposite~parties failed to grant arade
promotion or increments or Efficiency bar
inspite of interim order dated 10.4.1985

passed by the Hon'ble High Court.

That on 7.10.1983 Enquiry Officdr
recorded the statement of gri SeM.Trivathi
at Sitapur. on 11.4.1984 statement of
Sri PeMe.Srivastava, retired DET Allahabad
was recorded by the Enguiry Officer at
tho residonce of sri P.M.Srivastava at
Allahabad, Since applicantt!s defencg
Representative (gri Bishnu sahai,office
Assistant, D.E.Phones Béreilly) could not
not attend enquiry, ther=fore, applicant
movad an application to Enquiry Officer
that his right of cross examination of all
the uvitnesses be kept reserve. Enguiry
Officer has not passed any order on this
application nor the witnesses were ever

re-called for purposes of cross-examination.

oty —
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That in view of D.G.of g.eg*eeéfj'ies

letter N0.153/13/76-DISC dated
30.11.1978, a true copy of which is
attachad herewith as ANNEXURE NO.4
te this application end as well as
with a wiew to have reasonable

opportunity of hearing, the applicant

on 25.3.1985 and 1.4.85 as recuirsd

by the Enduiry offiéer to furnish

list of defence witnesses, submitted

an application that he wants to
oroduce Sri S.PiGupta, onc of the
Hand Writing Expert from his sides
so that he may after examining the
isputed signature may give his
second opinion,if any,on the point

of hand writing of the alleged

signature.

True copies of applicaticns dated
25.3.1985 and 1.4.1985 making requestsé
for examination and production of his
Expert are attached herewith as

ANNEXURES WOS. 5 and 6 to this

That on 25.7.1985, theEnquiry
Officer, without assigning any
recason thereof, passed an order
£o the effect that there is no justi-
fication to call upon another Hand-
writing Ex~ert of his own choice as

defence witness. It may be submitted
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sabmibibed here that thelorder of the
Enquiry Officer for refusal to call the
Handwriting Expert proposed to be vroduced
by the applicant was k;;i passed and no
reasoning was recocrded in the order. NoO
order has at all been made or passed by
the Encuiry Cfficer as to why the documents
and witnosses proposed te be produced by
the apolicant as his defcence are not to be
called upon. Ho reascn for calling or not
calling upon the defence witnesses and
documents have been assigned to the

applicant by the Enquiry Officer.

That on 22.5.1985 Enquiry Cfficer rccorded

stateoment of Sri H.S.Tutcja, Asstt.Govt.

t=d

xaminer of Questionéd documents (Hand
Writing Expert)Calcutta in absence of
applicant as he was confined to bed due to
fracture of his leg. Applicant had slready
submitted an applicetion on 18.5.1985 well
advance in time that on account of his
fractured leg he is unable to attend the
Enquirv. Applicant's Renrescntatiive sri
Bishnu Sal . ai who was presont on 22.5.1985
could not cross-exanine Sri H .3.Tuteja in
absence of lack of instructions and
absence of anplicant. Copy of examination-
in-chief of Sri H.S.Tut2ja was also not
supplicd to the defence peprescntative
of the applicant nor Enquiry Officer

entertained oral request of applicant's
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Representative regarding fixing fresh date
for cross-examination of sri H.S.Tuteja nor
he was called upon again for purpose of
cross—-cexamination in future.

True copy of the Enguiry proceedings dated
22.5.1985 is attached herewith as ANNEXURE

NO.7 to this application.

That a porusal of the Enquiry proceedings
dated 22.5.1985 contained in annexure no.7
would go to prove that even Presenting
Officer was not prosent on the date when
statement of Sri,y. HeSeTutcja was recorded.
Thercfore, Enqguiry Officer on that day also
acted on behalf of the Prescenting Officer

which was an overact on his bochalf.

That as desired by the Enquiry Officer on
25.7.1985, applicant on 5.8.1985 had already
submitted list of his documents to be used
in defence. Thesc documents were not ordered
to be summoned nor were refused to be
summoned.

A true copy of the procecdings of the
Enquiry dated 25.7.1985 in which production
of applicant's Handwriting Expert has boen
refused is attached herewith as ANNEXURE NOe
8 to this petition. It is submitted thét in
Annexure no.8, date of applicant's
application is referred to as 25.7.1985

vihich is actually 25.3.1985 (hnnexure no.6

- Wbty



\_(

16.

to this petiticon). Mention of date as
25.7.1985 in Enquiry proceedings apoears to .
be a clerical error. On the same day
applicant had submitted various documents

in his defence.

That on 29.1.1986 applicant was ordered
to get his statement recorded in avscnce
of his defonce Representative who was

feeling unwell due to heart trouble and
could not attend the proceedings on that

daye Since Sri S.M.Triparthi and 3ri Pebie

cxamine them. A request for production of
his own Handwriting Expert, which was
highly relevant and most meaterial defence
evidence, was already denied by the
Encuiry Officer on 25.7.1985 and bzacause
no orxders refusing or calling upon defence
documents were passed by the Enguiry Officer
the applicant was confident that these
docunients will be naturally called upon,
perused and considered by the Enduiry
Officecr, the applicant stated that he does

not wish to produce any other defence etc.

That Enquiry Officer neither f£ix any date

for summoning of the documents desired to

ct

pe summoned by the applicant as submitted

carlizr. ppplicant submitted his written

I o)~

defonce bricef on 24.2.1986.
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with as ATNEXURE 1H0.9 to this petition.
That aoplicant on 31. 5.1986 was seorved
with an order dated 30.5.1956 Passed by
the Opnosite-party no.2 thereby imposing
uoon him the punishmont of compul sory
retirement from service.

A true copy of the punishment order dated
30.5.1986 zlong with the roport of the
Enquiry Cfficer is attached herewith as
ALLEXURE N0.10 to this petition. It is
subnitted that report of +he Enquiry Officer
was for tha first time supplicd to the
quamtoﬂyvmw'mepmﬁﬁmﬁmonhr
and this report was earlier never supplied

to the annlicant.

That aggrinved from the punisnment order
dated 30.5.1986 contained in anncsuire no.10,
applicant preferred a Claim no.250 of 1986
bz2fore this Hon'ble Tribunzl on 3--e041986
which was heard and rojected on the ground
of existence of altormate remedy ©o which
applicent yas advised to avail and OPnOsita~
parties were directed td\dispose of the
apocal, if so filed by the apnlicant, yithin
a period of six montks without fail.

A true copy of the Hon'ble Tribunal order
dated 346.1986 is attached herewith as

ANNEXURE NO.11 to this application.

Kadfcg™ —
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That applicant accordingly submitted
an appeal on 30.6.1986 to the Dircctor
Telccom, Central Arca, Lucknow
(Appellate Authority) respondent noe3.
Apnlicant also submitted additional
plecas in appeal on 1Y.8.1986.
A true copy of appeal datcd 30.6.1986
along with additional plecas is attached
hercwith as AIEXURE NO.12 to this
petition. anncxurces attached with the

appcal are not enclosed.

That after repcated reminders the
opposito-party noe3d decided the appecal
on 4.5.1987 in rejection, It was
rec2ived by the petitioner on 8.5.1987.
A truc cooy of avpellate Order is
attached herewith as AINEXURE #0.13 to

this petitione

That aggricved from the Punishment
order dated 3U.5.1986(contained in
Anne:mure noe.l) which has merged in
Appellate Order datad 4.5.1987
{annexure no.13) claimant begs to
challenge the legality of the
disciplinary procoedings and both the
orders on and amongst other the
following=-

G round se

kil




(a)
Ran
(bj
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(c)

1. \

G round s.

Because Compctent aputhority while
issuing charge-sheet has acted upon
he recommcndation of the Central
Burcau of Investigation . The charge-
shect has not been issued after a
ree application of mind by the
Competent authoritye. It is human
naturce that such rccommendations may

=

ffect the, final decision that may be &

taken and in this case it has actuelly

ffocted the final decision. such a

proczdurc has resulted in causing

prejudice to the case of the applicant.

Because in the prescnt case there has
b2cn no allegation or proof of ill-
motive which is an esscntial
ingredient in imparting misconduct
acoinst individual. At the most the

Lleaed misconduct may be a mere

03]
l, wal

negligent way of dealing the matter
wiich itsehf cannot be termed as

nisconduct.

Because the impucned punishment

1

order has been passcd in utter dis-

(g

regard of principleos of atural

Justice and in complete violation of
Article 311 of the conditution of
India in as much as the aprnlicant

frogiite

mas baen denied with the opoortunity

TaHusly —
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of production of his material -8efence
cvidence =nd help of his Reprosenta-

tive con respective dates.

Bzcause only charge which was
framed against the applicant related
to allecged submission of false bills
and not the ifresponsible attitude
of the applicant so as to make him
unvworthy or loss of confidence with
the employer. Since there is no
ovidence at all xegard on record
that the bills werc cver submitted
in the office nor there is any
breceding or attending conduct of the
applicant regarding presentation of
the bills, therefore, it is a case of
no evidence on the charges fram=d

as suchae.

Because applicant's applications con-
tained in Annzcxures 6 and 7 have not
at all been considered and no rcason
whatsoever has been assigned for
recfusal to call upon the dafence

documents or witnessese.

Bocause due to unrcasonably prolonged
disciplinary procecdings for more than
15 years, applicant stands al rcady

punished with regard to his due

efficiency bar in the y;i;;jzzzgyz



(g)

(h)

(

i)

21.

increments and denial of promotion
as compared to his juniors. Thercfora,

the order of punishment of compul sory

. retirement amcunts to double punish=

ment offending principles of Equity,

natural justice and fair play .

Because while imposing punishment
of compulsory retiremcnt, the provi-
sions of Fundamental Rules 56 J or L

cannot be overlooked.

Because applicant,having completed
only 23 yoars of service, cannot be
compulsorily retired either in
exercise of powers conferred under
Rule 11 of the Cantral civil services
(C.C.& A) Rules 1965 or Fundasmental

Rule 56.

That while ordering compulsory
retircment in any manncr, the pre-
requisite of Fundamental éulcs 56 J
or L have to be complied withe. In the
instant case neither a»nplicant has
completed 30 years qualifying service
nor given three months pay in lieu
of notice, the ultimate effect of
which will be that his post retire-
ment bencfits may be adversely

affacted. ﬂ/

patpsl——
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Because disciplinary proceedings

are by way of result of malafides
and prejudices of §ri Pe.M.3rivastava
the then DET allahabad.

Such plea having boen takeh by the
applicant in his written defence
brief ( annexure no.9) it was
incumbent upon the Baquiry Officer

to make enguiries on the point.

Because there is no existence of
evidence in tho case so as to make

or establish the charge.

Boccause 8ri H.S.Tuteja was not
mentioned as witness in the charge-
sheet nor copy of his raport or
Statement has been supplied to thé
applicant during the enquiry.
However, it is worthwhile to mention
here that only attested copy of

Sri Tuteja's statement was supplied
to the applicant only along with the
proceedings dated 3.2.1986 which is
not the substantial compliance of

mandatory Rules.

Because statement of sri Tuteja
has been recorded in contravention
of Paras 92 and 93 of p.g T.Manual
Volume IIT and instructions of

DG PT N0.6/66/60 DISC gated 14.4.61

ot



(n)

(o)

(p)

()

(r)

\
23'. J \j\

and letter no.2/26/25-Hike gated

17.9.1966.

Because order of punishing authority

is non speaking once.

Because circumstances of the case
themselves speak about the
falsification of the alleged charge
in as much as these alleged bills
werc kept pending for a period of

about twO ycarse.

Because order of the appellata
Authority is neither proper nor
justified because no explanation
or reason of whatsoever nature has
been recorded by the appellate
authority for not allowing the
applicant for producticn of his
defence witness, i.e. Handwriting

Expert of his own choice.

Because mere roport of Expert without
any corroboration cannot be tecrmed
to be a substantive piecec of

evidonce.

Bocause the material irregularities
and illegalitiecs committed during

the disciplinary proceedings have

Tospold —
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24.

have prejudiced the case of the

applicant.

Because in no caso the intergrity of
the applicant can be challenged as
according to the admitted position of
the case there has been no step or
cffort for payment of the amount of
the alleged bills and actually it is
not the case of any party that the
payment has bcen made against the

aforesaid billse.

Because copics of enquiry proceedings
were not supplied day by day by the
Enquiry Officer to the applicant

during the enguiry.

Because departmental enguiries arc
quasi judicial and as such prepnderence
of probability should not be the
standard of proof of the charge and
the charge must also be proved beyond
any doubt in departmental enguiries
for punishment. As such any punishment
should not be imposed merely on

A

suspicion/ doubt or rosunotlonxwwam

on l}umho:g umevossest Lilimowmy of v

TQ¥ ‘o \whoar YGNMM\Nﬁr oNcXcTnN“UW(&Ye
'h&‘C4wmﬁV A

Because signature or presence of

<
defonce reprosentative on 22.5.§81the
date on which $ri Tuteja was examined)

cannot be substituted to presence of

fe b o

l
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charged official who was confincd to

bed due to fracture of his leg,_
&mawu;mmmmm¢CM@quavm
Aeveve amd Rovoh 3 th any uew ,M/)S\/

Detalls of peomediess exhausted.

The apolicant doclares that he has
availed of all the remedies available
to him under the rclevant Service RrRules
ctc.appellate Order no.2pDM(s)42-48/86-5
dated 4.5.1887 passed by the Director,
Telecom (Ca) Lucknow, which is attached

herewith as Annexure no.i3.

Matter not previously filed or pending

with any other Court.

Applicant filed claim 1j0.25C of 1986
wnich was decided on 3.6.1986 with the
dircction to file departmental appeale.
Order of Hon'ble Tribunal i1s attached
as Annexure no.l1l to this application.
Departmantal appeal has also been
docided now on 4.5.1987 vide annexure

NO. 13 .

Reliefs sought

A declarstion or order in favour of
the applicant against respondents be
issued to the effect that order of the
compulsory retirement dated 30.5.1986
along'with the Encuiry Officerts
revort contained in Annexure no.8
which has merged in Aépcllate order

datned 4.5.1987 passed by the Director

IR af Y-



(ii)

(iii)

10.

1l1.

Telecom( Central area) Lucknow, con-
tained in annexure 13 are illegai;
inoperative, null and void, as a result
of which the applicant shall be

decmed to be in continuocus cmployment
of the respondents and entitled to all
usual service benafits of salary,
efficioncy bar, increments, promotion,
seniority and other asual consequential
benefits, and order of compul sory
retirement shall have no past or

future effect on his service carcer.

Applicah&ﬁn also prays for awarding

costs of this application.

Any other reclief as may be deemcd
fit and proper in the circumstances
of the case may also be granted in
favour of the applicant against

raspondents.

Interim orisz, if sny proyed for.

-—N il --

Application is presented through
couynsel Sri A.K. Dixit, Advocate, by
pPost with a sepprate request by the
counsel that case may be fixed for
admkssion, hearing on 25.5.1987. self

addressed registercd envelop is also

WSAY

enclosed.
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12. Particulars of Bank draft/rostal

order in respect of apolication fee.

(1) Name of Bank of which drawn X

(2) Demand Draft No. X

~y

or

(1) Number of indian Tostal order (5)
- .%i A1R3Y, 38, 39, Uo amd 4]
“ ( 5 Postod awlovs <achqg (h.lo/:)
(2) Name of issuing Post Office
< Heod Pont G&f\@. , nlbepur
(3) pDate of issue of Postal order

\éiﬂua\QBW

2.

(£) Post office at which payable

Mo alruel |

13.List of enclosurecse.

"
(i) Demand draft/postal order ((5)
‘Cm.c\\d& - \o’:

S (ii) Index of documents.

(iii)Paper book having details of
of Annexures as mentiocned in the
Index along with the impugned order

dated 3C.5.1986.
(iv) vakalatnama

(v) Three filc size envelopes having

postage of RsS.8-50 P. cach.

verificatione

I Kashi Prasad son of sri puran Das,

Gsds
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28.

aged 44 years, resident of Rotigodam,
near backgate of the gye Hospital,
Sitapur, do hercby verify that the
contents of Paras 1 to 8 are true to
my personal knowledge and those of
Paras 9 to 13 are believed to be true
on legal advise and that T have not
suppressed any matorial facts.
i

Place ( Xashi prasad )

Dated May |% ,1987. MK\@

;475[:2 ya ﬂ(z!f’mr «5:’2:’:‘

Advocale

i —

To
The Registrar,
Central administrative Tribunal

Additional pench, zllahabad.

i /QO/LVV
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IN

THE CIENTRAL ADMINISTRATIVE TR

UNAL, ADDITICNA

Kashi Prasad esee cece eeee ADPlicant
versus

Union of India & others ev oo esse Ragvondents
ANNEXURE NoO.1

INDIAY POST AND TELEGRAPHS DEPARTHMENT

Office of the D.E.Tebpegraphs, allszhabad Division,

Allahabad.

Memo No.Y-5/X.P/3 Dated at AD

26.10,1971

The undersigned proposes to hold an

ingquiry & T.Ce under Rule

@

14 of tho Contral Civil services ( Classification

Control and Appeal) Rules 1965. The substance of

imputations of misconduct or misbchaviour in
rezspect of thich the inguiry is provosed to be held
is set out in the enclosed statoment of articles

of charge(innex.I). statenent of imputations of

_:£§2;a-1@nmr szruscondvct or misbchaviour in support of each

Advacare

article of charge is enclosed (Amnex.II). A list of
documents by which, and a list of witnesses by whom,

the articles of chargss are provosed to be

osustained are also enclosed (annex. ITT & IV)s

L
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AHested Trun Gopy

g

g[[aya g(umﬂr

%0

2e Annesure 1 continued

2% Shri Kashi Prasad, T.C.id directed
to submit within 1C days (Ten daVS} of the receipt
of this Memorandum a written statement of his
defence and also to stite whether he desired to

be heard in person. ‘

3e He is also informmed that an inguiry
will be held only in respect of those articles

cf charges as are not admitted. He should
therefore specifically admit or deny cach article

of charge.

4. Shri Xashi Prasad is further infomed
that if he does not submit his written statcocment
of defonce on or bzfore the date specified in
Para 2 above, or does not ampear in person bofore
the Inquiryng authority or otlcrwise fails or
rcfused to comply with the provisions of Rule 14
of the C.C.8.( C.C.& A)Rules, 1965, or thz orders/
dircctions issued in persuance of the said Rule

the inquiring authority may held the inquiry against

him ex-parte.

Se attention of ghri Xashi Prasad is
invited to Rule 20 of the Central Civil gervices

(Conduct) Rules, 1964 under vhich no government

(27'7'('1’

servant shall bring or attempt to bring any
political or outside influence to bear upon any
superior authority to further his intercsts in
respect of matters pertaining to his service

under tie Govornment, If any represcentation is

received cn his bechalf from another person in

oA —
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Je annexure 1 continued

u{ respe ¢t of any matter dealt within these procecdings
it will be presumcd that ghiri Kashi Prasad is aware

£

of such a represcntation and that it has boen made
at the instance and action will be taken against
him for violation of rRule 20 cf the C.C. S.(Conduoct)

Rules, 1964,

6. The receipt of h trhis Memorandum may be

4

acknowledgede.

Sde.Illegible
Divisional Enginceer Telegraphs
To Allanhabad.
Shri Kashi Prasad, TeCe,

. Teleohone Exchange,

SITLPUR é g\‘( /
Alectead Tyut G‘M |

Mgl

-Z[Aaya -L/(umar

> :

Eﬂl!;{[;’
Advocy;e
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STATIMINT OF ARTICLES OF CHARGES FRAMED AGAINST
“J< SHRI XaSHI IR ASAD, TELEPHONE OPER-TOR.

*® e 6Oy a0

G
That 8hri Kashi Prasad, while

functioning as Telephone Operator, Allanabad, during
Doczmber, 67 to June, 68 failed to maintain absolute
integrity and committed misconduct in as nmuch as he
submitted in thoe DET office, allahabad 8 false
m2dical reimbursoient claim applications amounting
to Rs.637.00 supnorted with forged prescriovtion,

. essentially certificates and cash memos in respect
of the treatment of himself, fathar and son,
purported to have been issued by Dr.MM.C.cupta
Incharge OPD, SRN Hospital, Allahabad and thereby

contravened Rule 3(1)(i) of thoe Contral civil

Scervices (Conduct) Rules, 1964.

BT T . e L T S P O JOPC R O U T JU IR S M L JUR T
W Al Rv Uk e Ry wElikhksek

Atestet TNu G}ba

g,

A e s

- g)[aya Wamar gz'st';
¥ Advocate
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ANNEXURE =IT

¢( WTIMENT OF IMPUTATICHS OF MISCONDUCT IN SUPPORT
OF THE ARTICLES OF CHARGES FRAME AGATIIST 3ZHRI
XASUIT FRASAD, TELEPHCHE OPERATOR.

Operator at Allshabad,

*® 0 600 08 o000

16

ri Kashi Prasad was postad as Televhone

during the period December

1267 to June, 1968.

He submittzd three medical rceimbursoment

claim applications in respect of his own treatment

23

clain applications in respect of

his father Sri Puran Das for the

1l1.
Mo shealhu Gty

L1 Mg

Abkaya KumarcRaiessenti ality cecrtificatces

AOV( ¢

claim apoplications
his son Sri Satva Deo Pra!

5412.67 to 14
R5.76.00 and 77-12 respc

cashimemos of Uttam & Co,

Mmoo

L

for the period 3.12.67 to 12.12.67, 14

and 79-30 recspectiv

17 02068 for RS-81—5 G,

supported yith caskmenos of Uttanm & Co.,nrescr

«12.67 to

«12.67 and 8.2.683 to 17.2.68 for Rs.78-20, 79-55

ely, supported with cash memos

Co., ali

LGN

proscription and essentiality

purported to have been issued by Dre

He also submitted three medical reimbursement
the treatment of
periods 2-12-~67 to
12.67, 12.12.67 to 21.12.67 and 8.2.68 to

81-33 and 84-00 rospectively,
iptions
purporced to have been

[

Suo d bj Dr. IJOCoGuTJ\..&o

He also submitted two mdical raimbursement

+

in resncet of thoe treatment of
kash for the periods

«12.67 and 8.2.68 to 17.2.68 for
ctively, supnorted with

prescriptions and

ssantiality cortificates puroorted to have baen

oYl —
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2. : anosure IT continued

issued by Dr.i.C.Gupta. No doctor by the name of
Dr. IM.C.Gupta Incharge OPD SRi Hospital Allahabad
was posted at thé SR Hospital, Alleshabad during
the above mentioned period. The prescriptions

and cssgntiality certificatos attached with the
medical reimbursement claim applications Durported

to have been issued by Dr.M.C.Gupta, are falsc.

The above facts show that gShri Xashi Prasad

S
e
v
o
0
¢t

cd in violation of Pule 3 of the Contral

Civil Scrvices (Conduct) Rules, 1964.

“ “.Q s\’q_g& a G?‘J FA R TR T

by’ 4 ;V
d[fa_ya :f{umar Lrrés
AdVOCuxe



AnNEXURE-TIIT

LIST OF DOCUMBNTS DY IICH THS ARTICLES OF CHARGES

/ FR/OGED AG..INST SHRI KASIT RRASAD ..RE PROPQL 2D TO
- BE BUSTAINED.

1. Medical reimburscmont claim applications dated
10.6.68 for Rs.78.20, 79.55 and 79.30 in respect of

Sri Kashi Prasade.

2 Medical reimburscment claim applications dated
10.6.68 for Rs.81-50, 81.33 and 84.C0 in respect of

Do Sri Puran Das.

3. Medical reimbursement claim applications dated
10.6.68 for Rs.76.00 & 77.12 in respcct of sri

Satya D2o Prakash.

4, Handing over momo dated 4.4.70 by Shri P.M.

Srivastava to 3ri HeL.zhuja.

5. OPD Registration register of SRN Hospital

Allahabad for the pariod Hovr. 67 to FCh.68.

6. Opinion No.DXC 340/71 dated 11.6.71 of

GEQUD Calcutta.

7.5pceimen and admitted writings of shri Kashi

Prasad, Dr.ll.C.Gupta.

Alested Trus C"?‘a'

Ve teade e el Glta i fa s L ofe daade
VTV R XTI Rl sea
>

Abhaya g{amar Dizer d
Acv ¢ = .




DS ANKEXURE-IV

LIST OF WITHESSES BY WilICH THE ARTIELES OF CHLRG

9]
=

FRAMED AGAINST SHRI XAHM I PRAGAD ARE PROPGSE
BE SUST.IHED.

]

0

(1) Sri P.M.Srivastava, Retd., DET Allahabad /o

18-Balrampur House, Allahabad.

Stated that the modical roimbursenment claim

h

applications of Shri Kashi Prasad werc brought before
g him for his notice wiich he kept with him and aftor
wards handed over to Sri HeLeAl1ja, DyeS5ePe, CeBeTe,

SeP.E o, LuC]{nOTJ\T.

(2) Sri Surendra mohan Tripathi, Cle rk DET office,

Allahabad.

(3) sri s.x. Chopra, Telephone Opcrator, Allahabads

Identified the signatures and writings of gri

Kashi Prasad on the documants znd gave out the

procadure for reimbursament of modical CXPONSCSe
/ (4) sri B.D.Upadhya, Dv.Supdte. SR Hospital, Allahabad

Stated that no doctor by the name of Dr.M.C.Gupta
incharge OPD SRN Hospital was posted in the hospital.

NW”KL The prescriptions and essontiality certificates

Abhaya Kuma Brdittod by Shri Kashi Prasad in supnort of his claim

Adv.: - '
applications did not bear secal of SR Hospitale.

(5) 8ri Lal Ra, Teolephone attondant of SR Hos»nital,

Allahabad.

(6) Sri Raja RE}.m-.o....o...oGQ-dOo.-...onoooio

Ghadfh §4_-
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(7) sri Rajjab Shah, Tclephone attondant of SRN

Hospital, Allahaiad.

Stated that these prescrintions were not

issued by the SRW Hospital and did not bear the

Hospital seale.

(8) Dr.Mahesh Chandra Tupta s/o Mata Din Gupta

Yo Jalaun,U.P.

gtated that he remained posted as an cntecrnee

at SRN Hosnital Allahabad but the prescriptions

-

and essentiality certificates did not bear his

writingse. /(

A—H.nz sh<t True Cv-ha_
Mg
Abhaga Kamar D=t

Advocai¢




IN THS CENTRAL AD INISTRATIVE TRI BUNAL ADDITTONAL

d SENCH AT ALLAIARAD.
24
Kashi Prasad cee oo ~ Applicant.
) Versus
Union of India & others ceee ~Resopondants
o ANNEXURE 2.
To
Y- Shri S.C.Awasthi E.O.

Si X,

I bag tO submit the list of defonce
witnesses and additional documcnts that I wish to

produce and inspect. This list is inexhaustive and

~ . .

' only cover the stage of the case that exlists today.
Particulars of DW; Addl .Docunents Raolenacy
S/ shri

l.R.S.Sharma, the then Sr.Divl.Account/ O/ ODET alld.

2« J.P.Srivastava the then Clerk n u
}_ Specimen hand writing was
Aﬂfmke.ﬁ'ﬁk&CSP?. taken in their presence.

y _
Yo _&y§%° PiAeceipt & despatch register of E. 3.P.auto
uma :

Abhaye AV I MDRC Tx Alld.maintained by TOC for the

period 1/12/67 to 7/68

Relevancy apparcnt

with charges.
2.Raceipt & despatch register

Of A.E.Phones I/D Alld
1/ 12/67 to 7/68 --do~-~

3. Recoivt & des atch Ragistor
3 a

of DRT Alld. 1/12/67 to 7/68 " "



2. Annexurs 2 continucd.

3« Rec2ivt and Despatch reaister
I ¥ g

of DRT Alld.

1/12/67 to 17/68 Relewancy apparznt

with charges

4. DET Alld files Ko.A-29/
Medical A 29/ CoryHMedical
- A-29/0ty/M2dical A-29 u n
Exp, A29/cot case/Medical
for the period 1/12/67 to
12/70.

5. &.E.P I/D alld.fila No.A~T

for 1/12/67 to 12/70

—~

faithfully,

14.7.82

Alested TMC‘Y‘? 3d.Xashi Prasad
gy

%‘m-(zaf ( Kashi Prasad ) T.0.

Advocaie

Yours

Sitapur.
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IN TH: CENTRAL ADMINISTRATIVE TRIBUNAL ADDITION:

DENCH AT ALLAHABAD.

Kashi Prasad cocs coee applicant
Ve rsus
Union of India & others cese Respondents

Six,

h

I beg to state that in referconce to my
application dated 14.7.82 in which I have domanded
B to inspect and produce some morc additional

docunents which are very neccessary to prove th

submission of tra2 desputed MIR claims.

Thercfore, it is reguestad to you that
hose additional documents(list given in application
dated 14.7.82) may kindly be provided as early as
possible on the néxt date. So that the case may be

expedited early.

Atlested Trus C%%}

Dated 5.11.82 Yours faithfully,
Sd.Xashl Prasad
ol 5.11.82
Lﬁﬁ%ya.ﬂhnmr‘zkﬁ Telephone Exchange
By
Sitapur.

pile
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. gggaya -F(umar 'gt'::c_'k'
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IN THE-HIGH COURT OF JUDICATURE. AT ALLIHABAD
' x.UcKNow NG LU GKNOW

c.m.mxcmon 'No. 3357 () of 1985
In-Re
WRLT PETITION NO, 5946 of 1935.

Kashl Praae,.d. . . Y P ) tltioner

« ~

" Vs

1. Union of Indla throgght Secretury to Depértmnf

of Post and Teleg;raphs, Ministry of Gomminucatlon

New Delhi,

2. General Man ager Telecom oercle u.P. Lucimow.

3. Divislonal Engineer, Telegraphs, Allahahad
division Allshabad. '

4, Divisional engmeer, Teleg;caph, sitapur.

xXrxx ..OPP"Parties. «4

4PPLICATION FOR DISPOSAL OF INTEPIM RELIBR, _

Lucknow dte. 10.4%1985

‘Hoptble K,N, Goyaly, Jo _ |
_In this case the gnquiry has alreauy been

continuing for over 15 gharss This is stocking

to the judiolal consciedoe”, It is accordingly

 ordered that the enquiry shall be finished within |

three months failing which the petitioner ghall
be considsred for promotion and for crossing
of efficiancy bar as i3 no enquiry is pendlng,
against him, @&ach promotio?’z/ﬁill of course

be sﬁfbgect to the final result of the enguiry.

%'RUB aopy ' sd. K, N, Goyal
EIN, 10.4-1985

Sectlon Ofticer =5/ f.
7 o

, Copying !'epartment, v

Jizh Court; ucknow Bench,

\

e anas n e e $ein




. IN THE CENTRAL ADMINISTRATIVE TRISUNAL ADDITIONHAL

Union of India and others

Kindly

official can take the
to defond the case on his behalf and a2 legal
practioncr under certain circumstances. There is no

provisiocn in the CCA Rules for engaging a handw-=<~
he can have a handwriting expert

cross examine any of thg

of the chargese.
-

/ |

ng

ALLAHABAD.

TEN

1=
iy

ZURE~ 4

Lz

P

Copy of DG letter no.l153/13/76-BISC dated

30.11.78 from DG to Sri S.P.Burwvar VD U.P.

rofer to your D.0O. NO.VID/ M-19-27/78/2
dated 22.11.78 regarding defence assitant.delinguent

assitance of a govt.scrvant

, ¢xpert as his second defeonce assitant. &

be examined as a defionce wit

. Advocate
.

coceoa Applicant
sesee rRespondents

£ his choice to
Zss who cannot, hawever,

witness examined in support

P VIR S VO VU PR T TR PR U, SR PR TOE 1 2o ifa o
HRADRERLLDT NN ARk

No.VILY B-1/Ch.T¥/4/Loose dated 4.1.1970
Ahestest True Gopy

4

Hbtaya Humar Dree

Sde

T
seal in Hinhi
{
Adhihshak Dak vibhag

Sitapur Prakhand 260001,

Dabfoile —
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IN THE CENTRaL ADMINISTRATIVE TRIBUNAL ADDITICONAL

BENCH AT ALLAHABAD.

Kashi Prasad coscs svsecs applicant

Ve ' S U Se

Union of India and others seesss Respondents

ANNEXURE E@. 5

To

The Encuiry Officer
A.D.T.{(Conmercial)
*7x /0 GeM.T.U.P.,Circle
Lucinow at Sitapure.

Sir;

I want to submit some documents in my
defonce which are available with me on the next
date and as it relates with dispute of signature
and handwriting as per report of Y witness shri
H.S.Tuteja A.E.G.E.Q Calcutta involved in this
case, I fay kindly be permitted to produce another
Hand writing expert of the following to know the

facts.
4

, 1. Shri Shiv Pratap Trivedi(Hand writing/ Finger
print Expert) 86-3aket Palli Banarsi Bagh, Lucknow
or

2¢Shri N.Y.Khan, (Hand writing /Finger vrint expert)

&“c§kﬂg~Tx“°GP?'l Prayag Narain Road Lucknowe.

ﬂffaya %g—?@" i —

jAwacots Thercfore, it is regunastad to you that T
may kindly be allowed to submit the Y documents
and tor® cell one of the avove experts onmxt

ék date of encuiring a dofeonce witness.

At sit=apur

25. 3-05 N t lel
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id IN THE CENTRaL ADMINISTRL.TIRVE TRIBUNAL ADDITIONAL
BENCH AT ALLAHABAD. ///7
j /D
/ U
4
Kashi Prasad eseecenssssssssseccecscess ADplicant.
vVersus
Union of India and others sescesseseess Respondents
J
ANNEXURE 6
N By Hand on

1.4.85
< To
Shri S.C.aAwasthi
~ A.D.T.{commercial)
Enquiry Cfficer
O/0 GeM.Te,UsP.,Circle,

Lucknowe

Subject: ~Regarding p:rmission for taking photographs

etc.by the Expert.

v 7/ . Sirp

Kindly refer to my avplication dated 25.8.85

through which I named $hri S8.P.Trivedis or shri
pr\* eshe) Tws G .

ﬁ%07g] M.Y Khan expert as my defence witness, On contact
N -

—ﬁ-~-%2£%9th-the5@ exprts expraessed their inability to under-
x
g amar

5zﬂ93“ Advocoake any fresh work for the next three months. In

order tc coperate expediously in the enquiry now I
propose the name of following Hand writing expert
as my defence witness who is ready to examine the

disputed documents and complete his report ypto next




o~ ) 2. annexure 6 continued

,{_ next date of enquiry i.c. on 22.4.85 at Ly after
taking obtaining pvhotographs of disputed signature

ow writings otce.

It is therefore prayed that under-
mentioned gxpert may kindly be permitted to have
the rolevant photogrpphs from the file so that
he may also cross examine the prosecution expert

hri H.S.Tuteja as well as he may prove his own

report early in time.

The date for the purpose may kindly be
fixed and a memo be issued in the name of

following Hand writing and finger print cxpert.

Yours faithfully,

Dated 1.4.85
sd. Kashi Prasad,
Name and address of expert. TeOo
‘ Televhone Exchange,
Sitapure.
Shri S.P.Gupta

+ Hand writing and Finger Print Expert

Civil Court compound, Lucknow.

Aleste X Trus Qfln} .
W,
ﬁifaya ﬂ(amar Deati

Advoaar




D Tht Contind Bolministidi. Frsbund -

L Atd tX ounf tn il 2f Allabd2d
Kafh rasec ot Yo - tnirpo & Fickia Yoltuk
o | R’\‘_{'Q_i o J
N ' h\) v ‘ ih"-‘n"} _;,{,‘a.g; ! /\
My N - Tl
DEPAKTAENT G TELSOMMUNIUATTIONS ’
ofxice of The General Muonager Pelecoms U.Pe Clrdl 04
" " Ll |
‘ Noouone/Kuuhli Prusad/ o datedse 22/5/8% | ?.2

Fnoulry g:ooeedinga againgt Shrl Kashi Yrogad T.06 -
Bltopur wniex us(Coa) Huleo 1965, held on 22/5/85 at 11,00 = -
v hra, in the ofiice of MG CEXKCkMY sXHl Gencral Manage® i

felaceanuntoutiona Uk, Uirol @y JUCKROV o .

The following were presa_nti-

1, Shrl Vishnu Sahol,0/4¢ 0/0 A -
D& Yhonea Baxelllye = Deferpe Counoll

. . Bo shri H.8. Tute A,A.Q.E.Q,D. . s ‘
’ ‘ 7% 0/0 Govte Bxuminer of Qede - Progocution \Wineos!
Caloutia,. _ ’1

* The charged Ofiiciel shri Keshl krased WeCe Sitepur :
has intinatod vide thle lettor dated 18/5/Y5 (liecslved toda,ygo;
that ho has met with an aocildent by iMotoX Gycie he will not !
ablo to move and %o attond the engulrye Shri Sede Hishra,Insp . i
- gotor Celiele/BeFoide = Praenting Gillcer did not twrn Qp. f

Howevex, the gtatenent of Lhri HoS o LutojaoheGolicQede - :

has heen rooorded, , S, : . o ‘

The next date apd. venue for the enquiry im thig casQ L :
 will be intimated shoxrtlyo ‘ L » i

- . . . . ) . Q

o : . ‘ i

. . .. ) : Vv

(5.C, AWLSTID)
. Rnquiry Oificer
0/0 Geile L@le00ie U‘.y. clx‘clﬂ
. luciknove . _ .
. Bopy for information tos
3o B.rd Kashi Pragedele0. SitapuXe _ :
s, ohri Viphnu sahal o 0eA0/0 Velie Phoma.ﬁares.m. Q _
B “hyl Boedle Miahra.Q.}i.I ./3?3,7&&?&1 glshove Hood m@mfg‘s‘a}ﬁ ‘
4Q 35-1’.0.13.1 ./S‘PE'?’NQV&]- Kiﬁhora Jig&d"mczint)"io . X 1
5 Vigllance Ofiicer,0/C GeMede Uee 01rch.mclmow,w.e.ﬂ.‘ ,
- his no. VI /M=10/6841 " osttonsd
© ghrd MeBe ¥ By AU 0/0 Govse Examner of igeotioneq
6 3%%2&5.%‘52%&@@& /9 o G outterT0001 40 ~
T. Direciod welecoi, (CA) Jucinow pehind lecle Gi.nen:a,im;sﬁ:mt
 Gund e buuknove ‘ R
B8, The Hele yelegr . phe gitupur fox nfae
9\9 . PLulkones Bﬂfuilly f()l'n/a I}lo

10 Dyelelts (hdn) /0 GeHo elecods U - uirele,luoame

Aleshedt m {()(j,wé -' . / W

—

i
i
\
1
i

P R

gfaya ’i"\&ma,a o

Advee,,,
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ﬂV? T/’Q W‘"/ MWQM W/zvuﬂa/

AdddBual) Bend. of btibabad

4%

- /<aﬂgﬁ/ﬂ\(w-ﬂ-c/ U - Ut Bu dg Mdi o X o7,

fhnt No

(OFFIOE OF THE DIVISTUKAL BNGINEIR TFLEGRWPHS SIT4PUR.

O3 Oun «/Kashi Prasad/ dated 25.7.85
Enquiry proooedings against Shri Kashi Prasad
P40 Sitapur under ¢CS(CC4) Rulea 1965,held on 25.T.85
at 11400 hrs.in the Office of Divisional Enginoer Telegrapho
Sltapur. o o
The following werxe presenig~’

Yoo Shri §eD.Mishra,CBI/SPge Prosenting 0fficer.
2e. Sbri Eushi Prusad,N0e ~ Charged Official.
: !

N The defence eouncil Shri Viehnu Sahai aid not
turn upe Shri Kushi Prased has submitted the following
defence documentes+ : _

K toe Photo State Copy -Paper Noe1{Copy of Sulta Ro.814/69 LY

allzhabad) o

2¢+ Photo 3tate Jopy-Paper Noe2(Oopy of wuit No.470/70
. . againet Shri Puiedrivastuvoe |

‘ : the then DET Allahabad,
‘3e.Photo gtate =Paper Noe3(Copy of applicilion dte13.1.T0
to Dd) Allahabad)

4..Photo Statecopy-Puper No.4{oopy of ipplication df.’ZS.HQQ‘;
- 1

5.Phote State Gcpy ~Poper No.5(Zupy of F.I Reagainet DBP

4llghabad dated 20,11469) /7

~ 6,Photo State Gopy-Paper No.6(Copy of Application dt.
. 10.12.69 to SSP Allahabad
y : : . . ~ and oopy to £MG LV against Shri

© PM drivastava DET 4llahubade f
1

He has stated in his sppliocation submitied .%o
the U/5 that besides above,he via to submit certain othox
. documents in his defence und has indicated that the same
i1l be submitted soons: -

: directed to submit the remaining defence doocumento(if
-4 to the undersisned poaitively by 9.8.85. He will also intie
mate the names of defenoe witresses if any,by thie date.

4 Vw Shri Kashi Prassd has ijndicated in hie applicativ,

é

|

A~8 reqissbted by Shri Kashi Prasud he is hereby i
any, )i

i

i

dated 25,785 that he wish to produce to Shri 8.P.Gupta,

s e |

R

_ ﬂan@*hy{gﬁﬁggg‘(;eagpgrg in his defence, '’
- As,I,dont feol enough justification for the sand
the request can not be exceeded to.Hovever,he is permitted .
$o0 oross exabvine tue hand writling rxpert Shri HoS.fubedu
whose statement has already been regorded in the proceodinge
held on 2245850 .

It may pleafe be noted by ghri Kaehd Prasad that

} po further date for hearing will be allowed end the noxt

date fixed(to be intimated by the U/S) Lwill be Zinale

LN O

el S

Ariestead Fro Csp‘.} ) (s.c.,&zm'xii’)‘“ -
Z _‘\Q’m@, . © LUIaa OFSICHL
Iz{amzr D ADI(CP) g{OGifT P Cirole ﬁ

T '%gpxé YPateformation tog
¢ Vo Shri Kashi Pras: 2 Te0 oIitapur.
2 Shri Vishnu Sahui ,04.0/0 " Phones Bareill~r,
%o Shri S.Ddishra,l WBoI /5P T,Naval Kishore Road , LY«
4‘ " S.P Qc GB.I Q/SL)E'7 'Nav:{l Kighcra p.C'.‘\d .Iilck.‘iou.
5. Vigilance Ofrice 0/0 uiil UP Gircle Tuacknow veg .50
his No.VID/-1-10/68/ te o
6., shri H.@.luteja,alE <D,0/0 Govt,kxamier of Quectioned
dooumants, 30, sorachand Road,Caloutta=700014.
1 Dizector Telacom(CA) Lucknow.i.Kitond Luckno¥. _
8

gl

i
i

i

"
i
;
3

i

' -
i

@

i

i

The ..B.lelegraphs Sitapur.for n/a ple _
DEP B.reilly for n/a pl. Zq

L J
L ]
9. i - .
10, Dy.GMSndmn.} u/0 GNI CF Gircle Luckrowae ?WM
N ,,_1 e e . /
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"IN THE CENTRAL ADMINISTRATIVE TRIBUMAL ADDITICNAL

BENCH AT ALLAHABAD.

Kashi Prasad cece csee Applicant

VeI s u Se.

Union of India and others esce Respéndents

ANNEXURE o. 9

written defence brief in case no.r.c. 68/70 C.B.T.
Lucknow against Shri Kashi Prasad Telephone Operator,

Sitapur.

Enquiry proceedings against the charged
official, Kashi Prasad T.C.Sitaour werc initiated
against him under Rule 14 of C.C.S ( C.C.A) Rules
1965 by the D.E.T.Allahabzd vide his memo No.¥-5/KP/3
&lated 16.10.71. The following were the articles of
chargé( Annexure-I to the chargesheet)  That Shri

"f Kashi Prasad while functioning as Telephone Onerator
Y Allahabad, during Decomber 1967 to June 1968 feiled

A\'\-es\r-e.& T CL'W\

” 8\ to maintain absolute integrity and conmitted mis-

-

1ggzgg-fj‘”66ﬁ§uct in as much as he submitted in the DET office

wmar Digye

SNam . Bdd@babad 8 false mndical reimbursoment claim
applications amounting to Rs.637-C0 supported with
forged prescriptions, essentiality certificates and
cash memos in respect of the treatment of himseclf,
father and son purported to have been issued by
Dr. M.C.Gupta Incharge OPD SRN Hospital allahahad
d and thereby contravened Rulc 3{(1)(I) of the
Central Civil services (Conduct)Rules, 1964.

A4

Ve
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2. Anncxure 9 continpued

AV

In support cf the above charge seven
documents and eight witnesses were required to
ba produced by the proseccution zs mentioned in
the Annexures III and IV to the charge sheet

under reference.

The prosecuticn totally failed to produce
all the witnesses as mentioned becausc they did
3 not want to produce all the witnesses in view of
three witnesses produced and having failed to prove

what they wanted to.

All the three witnrsses viz.Shri P.HM.
Srivastava, Shri S.M.Tripathi and Shri H.S.Tuteja
totally failed to prove any thing against the
charged official in any respect what so ever,
out of the three witnesses produced two of them
wnen, went back on their original statements
( which was probably taken under pressure or
because of their own involment in the case)a
&“edﬁd&]”“cvyﬂ Herc the chargod official specifically wishes
&qngl- _to state that Shri P.M.Srivastava had a personal
‘Qﬁaya -/(umar 94;(

— _Méﬁwwaﬁxe to grind against the chargced official and
the next was his immediate subordinate,
And out of the third witness, the hand writing
Finger print expert Shri H.S.Tuteja AEG EQD Cal-
cutta, the less said in better. He is no doubt{
expert in his failed but he too is prone to x
commit mistake because he is supposcd to compare

certain characteristics of hand writing by way

cf slants,pressures, distances and other sorﬁzﬁ

K4~
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3. Annesure 9 continued

of the things from thc specimen taken under
fecade of CBI. In other words, if the charged
official is allowed and permitted to state, that
the hand writing expert is also supposed to be
influenced by presenting officer,CBI Lucknow,
because they did not give him ample opportunity
to compare the other hand writings in the bills.
They also did not supply him enough material to
}” prove whether bills were genuinely signed and
written by Dr.M.C.Cupta or not. This fact is
specifically brought out for the fact, that the
charg~d official was denied the facility of
4 producing an epert on the subject who is also
supposed to be technically gualified fadr the
job, scientifically also which would have
strengthened his defence. It has got‘no value
of the expert(Shri H.S.Tuteja) without any
surrounding or eye witne-ss about the signature
of the C.C.

}%H£S¥=¥A-F“*£<kn2' For the rcasons menticned above it was

¥

“ zEQA consideored not proper by the presenting Officer

—— i

ﬂé‘ﬁaya o, \um:r: E//Tzécr

to oduce the remaining witnesses £t does not
Advocate proc rema g v . I

stand to reason that an organisation like CBI
P CANNOT' trace out its own witnesses only b
because of the facts as the case has become
too old.

The articles of charge as‘mantioned in
annexure 1 to the charge sheet states that

the charged official submitted to the DET Allahaba

(ot o~
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£
. ﬂh+e5¥ca&.N“9Qt?

4]

N

4, Annexure 2 continucd

&
£

criptions and essentiality cortificates etc.in
raspect of the treatment of, for himsclf, £father
and son, purported to have been issued by Dr.M.C.
Gupta, Incharge OPD SRN Hospital Allahabad,
thereby contavening Rule 3(1)(1) of the (Conduct)

Rules, 1964.

During the course of enquiry the prescenting
Officer not only £ailed in producing an evidence
of preforing/submitting false claim for payment
but also influenced the enquiry ggainst the

charged official by not producing enough evidnece.

DISCUSSION O EVIDENCE.

1. Statement of Shri S.W.Tripathi Clerk office

of the DET Allahatad dt.16.4.71 and 7.10.1283

was vary to a great extent., Rather Mre.Tripathi
has ga gone back on his statement of verification
by saying that ,*'' I have no definite opinion

whether Shri Kashi Prasad has actually signed

éﬁﬁ&ya K Diese these bills......", Prosccution statoment that
uamayr Xt !

Advocats )i s witness has verificd the signatures of

»

charged official is wronge Shri S.HMe.Tripath

}-J.
h

stated in his statoment, that WThere are no
mention of th:se bills in the registores...."e.
This fact also shows that thesce bills wore new
submitted in the DET office nor these bills we
dealt with.by'Shri S.M.Tripathi o was the

doaling clerk in the office of the DET Allahg



5e annoaryure 9

at that time as Da2r racord available.

2. Statement of Sri P.M.Srivastava Retd.

DE

e

Allahabad while vory well remembering all the
things on 17.4.71, he vory conveniently forgot cvery-

thing in 1984, beczuse it suited him the reasons

4]

have already boan mention-ed above. TO be precise

o)
U

the charged official would like to mention that :-

Shri P.M.Srivastava unlawtully entered the
e house of the charged official {n his abscnce during
Nov.1269 and thercafter his wife made an FPIR against
nim and filed a case against him in the court.

was the cause of cnmity with the charged official

o7

and Shri P.MeSrivastava which documantary evidencs

o

2@ already beon produced in the case. Tt is well
Xnown to thwr Enquixry Officer that after a quite a
nunper of attempss , this witness could not be D Io=-
duced and ultimately the presenting Officer provosed
a date at allahabad, when this witness was contacted

+ through CBI zt his residence. after all theose efrorts
¢H+93¥¢A k“(3P7- by the prosccution, "I do not remcmber nor I can
___ﬁgngl.'\ make any ettempt—~ statament after so many years of
éggﬁaq'm&"m’ibﬁﬁth: case" was the only statoment of this witness

w— . _ Bdvoggie

. " in contravontion of his original statson-nt dated
17.4.1971. Hewever he totally failed +o explain
about the subnission and rac.ipts of the bills,
whiers and from whom he rocoived thz bills he is

totally failed and forgotten. He also failed to

by the chiarged official. There is no any docunentary
proof or evidence is available on record wfmich

-

proves the subaission of the bills by thz charged

o T i



6. Anncsare 9 continued.

/L officiale.
Under the above circumstances it was very

2vident for the charged

[&]
th

ticial that the_cnquiry
being held under the influence of CBI and the
proper opportunity demanded by the charged ofiicial
was denied, simply for the convznience of the
Administration, despite appeals that the defence

counsal &f th2 charged official was suffering from

Heart trouble, th2 enguiries were procecded.

Arcunments
ey st 1 M . S

The mere similarity of signatures of

the charged official on M.R. claims docs not
conclude that the cherged official submitted the
biils through pron:r channcl( So reguired under
the departmental rules and procedures). Hence
the charge is not proved and the prosecution has
totally failed to prove that the charged official
cither submitted the bills for claim or had anything
to do with them. It may have been the manupulation
of ghri P.MeSrivast_ .. ipa. twapn DET Allahabad

when: he entered the house of the charged official

without authorised permission.
Al esheat Twk Cﬂ\?

5

{(Kashi Prasad)

g[ﬂdya Kumar Lrzur = Telephone (Opcrator
Advocate
= - Siteapur

Dated 24.2.1986
( Charged official )
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" respect of treatment of himself,fatner and son purported-

I The Gonlorf Mmé/n/gmm' T, bycones

P Ardona) Bened o fledabag |
Koylh based W - bipu 625”‘0’/‘&%71;;65

’h’\* NG.]O %
DoDACG T OF T8 GO (UHICATICHS . A\
OFFICE I T8 DiVIor HAL ExGlomit TaliGraPds ITaPUR.

Memo No.O0F-6u/<.Ref/R203  dt.at Sitapur the 30.7.35

Shri Kashi Prasad,Telephone Operator presently
working at Telephone Ex&hange Sitapur was served with a
chargesheet under Rule 14 of CCS(CCA) 1965 by Divisional
Engineer Telegrapiis,Allahabad vidc his memo no.Y=6/K.Pef3
dated 26.1.0.71. The charge against Shri Xashi Prasad,TO‘q«
while wgrking,as Teleohone Operator Allahabad was as under:

% That Shri Kashi Prasad,Telephone Opearator
while functioning as TO Allazhabad during December Y3267 to
June 1963 failed to maintain absolute integrity and commie=-
tted misconduct in as much as ne submitted in the D.E.T.
Office Allahabad 8 forms of Medical Reimbursement claim
applications amounting to f5.637,00 supported with forged
prescriptions essentiality certificate and cash memos in

A e A — e ey

k|

to have been issued by Shri M.C.Gupta,Incharge OPD SRN
Hospital Allahabad and thereby contravened Rule 3(1)(1)
of CCs(Conduct Rules)1964.

Shri A.K.Gupta,Accounts Officer 0/0 DET Allahabad.
was appointed as inquiry Officer by D.E.T.Allahabad. Tuere=;
after Shri S.C.awasthi,ADT(OP) 0/0 GMT UP CIrcle Lucknow,
the then S.D.0.(T) Lakhimpur was appointed as inquiry .

Officer by D.E.T.Sitapur. Shri S.C.Awasthi,has. submitted i
his inquiry report,on 15.4.30. | . ;
I,K.K.Rastog&,p.E.T.Sitapur in exercise. of powers!

vested in me,have @e®A Carefully examined the inquiry l
report of the inquiry officer,records of the inguiry,evi- !
nceé

dence adduced during the inquiry and facts and circumsta

of the case together with the defence of the official,Shr
Kashi Prasad,have come to the conclusion that the ctiurge -
against Shri Kasni Prasad,Telephone Operator nas been fully
proved and has been found to have contravened rule 3(1)(i)}
of CCS(Conduct Rules) 1964. I have,therefor.,come to the |
conclusion that Shri Kashi Pragsad,Telephone Jnerator is not
a fit person to be retained in Government service. }

ORDER . B
_ I,K.K.Rastogi,Divisional Engineer Telegraphs,
Sitapur,accordingly hereby order that Shri Kashi Prasad 1

Telephone Operator Sitapur may be compulsorily retircd
from Covernment Service with immediate effect. 4 co.y of

the inquiry report is enclosed herewith. ' _;
. . IRy 7L oy i

' T :3;(\; ;\1""‘3 ’ %

. ‘ (K.K.RASTUGI o
Shri Xashi Prasad, DIVILIONAL ZMGINERR TEILLGR LS }
Telephone Operator, SITAPUR. 2

Telephone Exchange, - :
Sitapur. : ’ AHQM Tm (,r,?

;Z&&gﬁré%g}ELlﬁi‘

LN

, Advecate
Copy_to: . ok
7 ae The GMT UP Circle Lucikaowe !
2ee The Director Telecom(Ca) Luciiow.
s SpOT Sitopur alonzwitn 2 foore cqpieg.’?ne Eo
be delivered to Shri fusuid Copasad and the 0CuEl

for its acknowlegm nt by taz officinl wd A
returning the szme o tals o fice for rec T
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5ri Kashi Prasad as Defence councel. . !
3.0 Article of Charge: The following arti&fe of

Peab T

Eégglaﬁupporh;of the artic. Lf ehnrpe framed apainst shri s
Kashi Prasad was as under. - .
@&’Q.J(umur Lixat . . . \ ) a
shri Kashi Prasad vas posted us T.0eut

. tivatioms by CBI/SPr were completed on 31.5.1971 and

~'Allahubad on 26.10.71.

“%J.D.C.{mstt) 0/0 BHG UP Lucknow was nominated as defence:

Rs.637/- supported with forged prescriptions @ssentitial-
ity certificate and’ cach memos in resaect of tae treatument .
of himself father and son supnorted to have becn iscsued )

Op 7. Couted pdrmenundiati T Eund
poclibbus bentdy af flebabad

1
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;NT OF TELLCOMMUNICATIONS.

DEPARTH:
AL MANAGER L-LoCOM UP CIRCLE LUCKNOW.

OFFICE OF TiE CENE
NO.Con/K .Pd. i Dated at Luckmow 10/15.4.86

suB: - _ _ Depggtmental enquiry against -ri Kashi.
. A Prasad TO Allahabad now workimg

: as T.0. Sitapur under rule 14 of CCS
. ~+ (CCA) Rules 1965.

Fain - -

| REPORT’ - |
: In this case which -was %anded over to Dy.
SP CBI/3PE Lucknow on 4.4.70 by DeT Allahabad,the inves=

official Sri Kashi Prasad T.J.were chargesheeted by DBT
First oiri A.K.Gupta AO 0/0 DET

“gllghgbag_was appointed gnguiry Ofricer. Thereafter vide

SFier no.QF=65/Kashki Pd.dt.15/22.1.82 from JEL .itapur,

U/5 was appointed as Enquiry Officer to enquire into_ the |

chargeg framed against Siuri Jashi Prasad T.0. The case
file alongwith documents wore received by tiae U/S from .
Sri R.R.Trivedi A.J. On 21.5.32 On tihe basis of the
documentary and oral evidences adduced before me, this’
enquiry report has be.on preparced by me. .

2.0 ° o assist the charged official first Shrd 1
J.N.srivastava,Post ma.ter Sitapur then Sri H.s.baxena

counsel and thereafter as requested by gharged official
Sri Vishmu sahai TOA 0/0 Di Phones Bareilly assisted

charge was framed against Sri Kashi Prasad T.0.

opri Kashi Prasad, wnile functioning as T.0. ,
Allahabad during December 1967 to June 1968 failed to main
tain absolute integrity. and comitted misconduct in as 1
such as he submitted:in the DET Office Allahabad 8 false
medical reimbursement claius applications amounting to

by Dreefelert 1t Incnarge OPD LBi Hognitnl Allahabad

o U thereby coutwe voard mde 3(1)(1) of the ccs( conduct) -
3¢ L;.:. - ix 1 ')614- .

3.1 O tete aent of imputations o iscoscuct in -

édv%%ﬁ%h&bad during tne period December 1967 to June. 1968.

He submitted three medicul reimburscatnt clauim appli- 1
cations in respect of his own treetment Ifar t..e neriod :

from 3.12.67 to 12012.67,14.12.67 to 23,12.67 und 8.2.63

to 17.2.63 for [5.73,20,73.55 and 73.30 resodctively
supportad with cash mcios of Uttam and co.Preoscriptions
and essentiality certificates supported to have been
issued by wr.i.C.Gudit. :

\,

e also subnitted tihrece nedices reipbursem nt

claim applicutions in respect of tue treghu.at of nis
father cari Puran’)as oD tnhe nerious 2.12.67 to j1.2.6/
12:,12.67 to 21.12.087:and 302460 to 17.2.0- £OT 5021490,
21.%33 and 34.00 respectively sunsarted wita cioh ¥ MO8
of Uttum and Co.nrescriptions and vesentizlity certi- 7 |
ficate supported to have been zzsusd by JreiilClluptae

_\ - | . &(1\&:1 . 2/- &

[ ———

- * . CONFIDENTIAL RS %
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: 4,0 Case Of Prosccutions \ . A
+ “4 - N . . . . . . . ) ;
s: . .- 1In support of the charge during the course 4

taken on record. o , . o
1,. Me..lcal reinbursemﬁﬁtnoldim applications dated.
Kashi Prasad. - R -
2.. Medical reinbursemtnt'cléim applications dated E
10.6.68 for Rs.81.50,81.33 .and 84,00 in respect of Shri '
Puran Dase B : ‘ ‘
o ! : -
3,. Medical reinbursement claim applications dated 10.6.6§"
Zor 76/- and 77.12 in respect of Sri Satya bDeo Prakash. ]
4.. Handlhg over memos dated L4.4.70 by Sri P.Ji.Srivastava
“to_Sri H.L.Ahja‘Dy.SP CcBI Lucknowe. - . , .
5.. OPD Registration register of SRN Hospital Allahabud i
for the period nov. 67 to. Feb.68(two) . . .
L 6.. Opinion no.DXC~-340/71 dated 11.6.71 of AGE QD
: Calcutta. I _ I : X
7., Specimen and admitted writings of $/sri Kashi Prasad_ | .
and Dr.M.C.Gupta. _ g . T g
(Flagged Q1 to Q-7) :

4.1 The stétemehts of thes following three prose= .
ctition witnesses ( as against a list of 8 Witnesses

- . originally subm;tted) were recorded.
© gpi Surendra lMohan Tripathi,Clerk 0/0 .DET Allahabad=
recorded on 1.10.83 at Sitapur. o
2. Sri p.M.5rivastava retired DET All&habad recorded,l
on 11.4.84 at Allahabad. o L <
‘ 4.2 3. Sri H.5.Tuteja AGE QD:Calcutta'(”récorded on
22°,3.,85 at Lucknow) . RS o
Copies of the statements -are placed at 4afc,74/Cand
97/C repectively. . LT
. gt

5,0 -Case of Defeadent: - The charged official submitied .

! in his drionce 51X docum.nts as indicated below in the

o . procesdingss = : ‘
1,.Copy of Suit no.814/69 in the court of Munsif West
oo Allanabad., - | : K
A o, Copy of Suit mo. 470/ 70===do==" - _ ‘
e jggppliCation to DET Allahabad dt.13+1.70~ Copy .

¥

of enquiry. seven prosecutign documents Q1 to Q7 were y
i

X
I3
i
o
!
H
i

k

1

P
E)

ﬁﬂker¢&Vu>CdPﬂ ﬁibqpy6of applicatidi to Thama Iacharge Cantt.AD dt.

25.1 L] 9 R . .
;Ag%n%\ 5.C0BY of FIR against DET Allahabad 4te29.11.69. e
. — T6.Copy of application to SSP Allahubad with wopy to -
‘%& ﬁ(uma;t@gg&?i‘w‘ ﬂndotl‘lersdated 1001201969. . ’ o "_ i
a ~ " .
v Advocaln These are placed at 101-1/c to 101=-6/Ce . |
T 5.8 those documents have no relevency with this |
‘¢case. The charged.official has only tried to prove with !
the help of thest documents that the disciplinary authow
rity -ri P,M.Srivastava'had a personal axe against hin
_gs: nis wife had lodged an FIR and -filed a case in the
-7 . court against Sri »ML.5rive stavas e
B2 No defence witness were produced by the
_ charged official/defunce counsels The euayggd o?flrial
6 requusteésth;t,nis own statement Dbé recorded. Tne sgme
_was recorded by the undersigned apd is nlaced at 119/c.
In his statement ne has denicd to have submittgd-any"
such medical rainbursenent claim &8 meatio.id i.a the. .

¢

o e ot mnie & e et
.

charge shect. fe dénizd nls ‘ana writings and signatu= !
rog on bnt mcdical ceimbursemsnt pills : : i
_'! A <":“_-‘ ‘.(v“’ - . . ' ’}
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\ , ~Thaly !
eeDes e ' .. \S\?Vmi ]
( questioned documents) shown to him before the eaqulgy.
On enquiry he stated that he mever went to SR Hospital
P Allahabad for treatmeni. of himself or of any of nis*
family member. . -
6.0 . Assessment of cvédencei -

In his statement given before U/5 or 22.5.85  nas
placed at 97/c &ri H.3.Tuteja AGEQD Calcutta has stated R
that om the basis of individual clractezristic features P
of the writings viz. the significant similarities in.
still movement,speed slant,siie,alignment,pen pressure ;
manner of writing of curves joining the letters,making i
’ of loop,pattern of writing habits,he nad compared the: {
signatures on the uestioned doouments Q=1 to Q...C 3
with the specimen ? 99 to $20) and adinitting writings o
b
%

(4=20 to ALE) and found.that all the questioned writings,
N specimen writings and admitted writings bear the signa-
tures/handwritings of S5ri Kazhi -Prasad T.0. He has further
’ stated that cumulative considérations»of many significamt ‘
similarities im the two sets of Writings leads to the 1

.. - conclusion that the questioned signatures and specimen writ-
- S ings. were all written by Sri Kashi Prasad.

6.1 . Ari PM spivastava,Retired DET Allahabad in his

statemént dt.11.4.84,placed at 71/c hasstated that he

was not able to say anything heyond whatever is available
£ on record. He“indentified his signatures on the documents
(handing over memo Gtol.4.70) C ' :

6.2 - 1In his defence, phe charged official/defence
nas neither produced any witness nor any documents relevant
with tnis case. With the help of documents as at 101-1/¢
to 101-6/c produced by him in his defence the charged ! .
official has tried to prove that as Shri PM srivastava, i
thc<Disy.authority was involved in a court case tiled by
his wife,Sri FM grivastava has manipulated the case against
" him as the bills in question were not submitted by him
through proper channel. The charged official/defence has !
stated at 'A' on page 5 of Lis writtun defenrce brieﬂ(ﬂ125/c)
that tiue proper opportunity dendnded by the charged officiali-
was denied as despite apneals that the defence counsel was
suffering from heart trouble the enquiry was proceeded. !
~ This is not correct as the defence was gllowed several ;
dates to present his case. On most of the dates fixed 1
1

A

y - , " for hearing,the defence consel was not present.

“ 7.0 | FINDIGHS

From the gssessment of evidence(parr 6.0 to 6.2)°

. it has been established that Sri «ashi Prasad T.0.51tapuls.
1-C while o8sted and fuactioning as T.0. Allahabad during DecC.

67 to Junc 62 had submitted medical reimbursemert claim.

&Q%1 applications in the 0/0 DET Allahabad sisported with forged p

; prescri, 'tions,cs:.entiality certificat.z and cuasih memos o

Kumar Qizand thus failed to maintain absolute integrity and commi~ '

Stk haya ted misconduct thereby contravencd rule 341) (1) of the v
) i

{
i
i
{
i
i
|

s

9‘““"‘%03 Conduct rules 1964,

w— -
%

fhe charge is proved.
Sd/- [
1).&.86
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1' p ‘ O\‘% ' ADDITIONAL BENC ?i ) b Jin 1986 ;?b ‘
o @5; . 23-A, Thornhill Road, Allahabady, fOOl '
b Y / : , : iy,
! No, GAT j ALLD] Y133 ‘Dated Allahabad, the /4 :’7 L .
{ OFFICE MEMO
" , _ . )
Rogistration No, o} 50  * of 198 4 .
!' .
S »K‘fﬁ.‘(ﬁ. tasod. .. wwrmom y APPLICANT,
T - Versus o
. -.».o......SQ”" vt ...‘(‘Q _g..,nf*.rt sees RESPONDENTS, -
| , -
L .
... A Copv of the Tribunal’s Order daaod,.,%........é..z{ ....,..m the abovenoted
case is forwarded for necessary action,
_ S _ . ,fgroepmy Regajst.é .
: - Enclosure : Copy of order dated 3 £ g( .
i , . o
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IN THI CEWIRAL ADAINISTRATIVE SIRVICES TRIBUNAL

ADDITIONAL BENCH AT F—\_LL?PASAD.

Kashl Prasal <eeeseccscccsssccssacessss. ApPplicant.

V ¢ r s u Se

o

Union of India and OtherSeececeeececessesses Respondents

ANNEXURE =12

To
The Director Telaconm,
(Central Area),
Behind Lieela Cinema,
Lucknow. -
Through

D.E.T.3itapur.

SUBJECT: Appeal against the orders of compulsory

retirement containad in D.E.T.3itapur Memo
NO.QF~63/K.P /293 dated 30.5.86 (Recoived
on 31-5.86).

(R

fﬂ@kwu _nuMAfgaggpoctﬂd Sir,

1‘\"‘

ocaie

The appellant most humbly and reswmectfully
begs to lay as follows ftor favour of your kind

verusal and favourable orders:-

Facts of tho cases~-

1. That the appellant joined the service in the
Department as a Telephone Operator on 1.3.63 at
Allahebad and was -confirmed as such on 1.3.66. On

84 11.71 while e was postea at sultanpur, he 14%1



2

raceived a charge shaet under Rule 34 of C.C.S.
PN (cca) Rules 1965 issued by D.E.T.plahabad vide
B his Memo No.¥Y-5/¥p/3 dated 26.10.71 on the

following allogations: -

* Thet Shri Xashi Prasad, while functioning
as Telephone Operator, Allahabad,sduring
Decomber, 67 to June 68 failed to maintain
absolute integrity and committed miscon-
duct in as much as he submitted in the
DET office,Allahabad 8 false medical
reimbursement claim applications amounting
to RsS.637-00 supported with forged pros-
criptions, essenﬁiality cortificates and
‘J cash memos in respect of the treatment of
himself, father and son, -purported to
have boen issu~d by Dr.rM.C.Gupta, incharge
OPD, SRN Hosvital,Allahabad and thercby
contravened Rule 3(1) (1) of the Central
Civil Services (Conduct)Rules, 1964 .%
*{ (Copy enclos=d as annexure-1i)
7/ A\"\TS\"cA T‘(‘J C"‘\? 2

; i

That the appellant was totally unaware of
" the progress of the disciplinary proceedings upto
g&&z‘ya Kumar Lizzy .

10 years. On 3.1.81 Shri A.X.Gupta, A.C.office

of D.E.T., Lucknow was appointed as an Enquiry
Officer who could not complete the cnquiries dus
to reasons bast known to the administration. There-
after Shri S.C.Awasthi, A.D.T.{0.P.) office of
G.M.T., Lucknow was appointed as an E.0. On
15/22¢1e82+ He finalised the case in four years
and submitted his roport vide his No.Cory KP/ dated

10/18.4.86. The Punishment was imposed by the

Yusfdd—
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Advocate

3. Annexure 12 con

D.E.T.Sitapur vide his Memo No.QF-65/1p/203
datod 30.5.86 making the appellant compulsorily
retired wecef 31.5.86( Copy =nclosed as

Annesure -II).

2. {a) The apnellant begs to preter this
appeal against these arders of the D.E.T.,

Sitapur.

GROUNDS OF APFPZALe

le That the case relates to the pariod
from Dac.1967 to June 1968 (Six months) during
which the a-ppellant was-atieged-to-na worked
as a T.0.Allzhabad. The appellant was alleged
to have submitted 8 false madical reimbursement
bills with forged prescriptions, essentiality

certificates and cash memos, amounting to

Rs.637-00.
2 That the charges levellad against the

appellant are quite far from truth and facts
as is evidence from succending paras. During
the whole endquiry the factual evidence have

becn ignored violating the instructions con-

tained in €Cs (CCA) Rules 1¥65 on the subjecte

3. That the charge is only that the appellant
submitted 8 false M.R.Bills but no record oral

or documentary evidence has been produced to show
that the M.R.Bills were actually submitted by

the appellant. In case any claim is submitted,
the same is received and entered in the receipt

rogisters before final process of the claim.

put only tnis the dsating Ci2 ik has a153%<a)@£ﬁ£
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4, ann exure 12

deposed non receipt of these bills. This clearly
proves that these bills were never submitted by
the appellant in the office of the DeEeT.0,

Allahabad for payment.

4., That the date on application forms of
these bills is mentioned as 10.6.68, but the
case was given to CeB.I. on 4.4.70 after a lapse
of two years without taking any action on the
claims. No evidence has been adduced to account
for bBhe delay of about these two yecars. This
goes to show that these bills were not actually
received by the D.E.T., allahabad cither direct

in his otfice nor through proper channel.

5 That prior to 4.4.70 the date shown on
above referred M.R.Bills is 10.6.68 and
submission of M.R.Bills after 10.9.68 l.e. after
3 months makes it time barred. The non-action

Of D.E.T.,Allzhabad from 10.9.68 to 4.4.70
apparently‘shows that there was no such M.Re.Bill
with him submitted by the appellant and later on
forged bills have been shown in the name of the
appellant to counter-act the court case filed by
the wife of appellant against the then D.E.T.,,
Allahabade These facts clearly prove that these

bills werc not submitted by the appellant,

6. That over all 8 listed and additional
5 others (Total 13 P.Ws) were to be oroduced

in the process of enquirye. 5 P.Ws of these could
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Se Annexure 12 continued.

not be produced stating that they are not available
Out of 8 only 3 witnesses could be oroduced

during the long period of endulry who did not
depose anything which might cause any disfavour

to the appellant.

Te That furthor-mora the 1st.P.y. Shri .M.
Tripathi the then dealing clerk of M.R.bills in
office of D.E.T.,Allanabad has clearlyrdeposed
in his statement that the receipt of these bills
dozs not find place in any ragisters or office
records and he cannot confirm or recognize the

signatures of the appellant on these billse

8e Then the second P.W.Shri P.M.Srivastava
the then D.E.T.,allahabad stated in his statement
on 1le.4.84(which was recorded by the E.Qe.at
Allahabad at his rosidence) that beyond whatever
is available &n records and files he shored his
H“Aq}olTl‘ inability to say anything after so many years of

ADg)

gf[aya Kumar Dizgko prove that the appellant has submitted these

Ldvoocais | \ .
bills and the tren D.E.TeAllchabad shri P.Me

the casce When no such record or file is available

Srivastava refuses to say anything about the
source of recoipt of these bills how did the
Disciplinary Auth:ority concluded that the
subiission of the bills stands proveds This also
proves that these bills were not submitted by

the appellant. In his original statement given

to CeBeI. On 17.4.71, the said Shri P.M.Srivastgva
clearly stated that M.R.Bills a4 of the

appellant were brought to his notice which he

Il gl —
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e annoxare 12 continued

kept with him and afterwards handed over to ghri
H.Leahuja Dy.SePe, C.B;I. nucknow on 4.4.70.
Further he stated that he does not know as to
who had brought these bills tc his notice. This
further proves that actually the bills were not
submitted by the appellant and have not been
processed by the office of D.g.T. Allzhabad but
scmeone brought them to sShri P.M.Srivastava for
implicating the appellant in this false and

fabricated case.

9. That Shri P.M.Srivastazva the then D.EeTe.
Allahabad also could not say any thing about the
circmmstancas in possession of these bills with
him nor he could clearly say that these bills
were submitted by the appellant. It may be
possible that shri P.M.Srivastava the then
D.E.T.2Allahabad got prepared these bills himself

through some onc and gave them to C.B.I} to

.counter act ageinst the apvellant whose wife filec

a suit against Sri P.M.Srivastava D.E.T.in

Courts of law,,and lodged an FeI.R. On 25.11.69
and complained on 10.12.69 (as per list of defence
documents submitted by the appellant in his
defence in the encuiry) (copy enclosed as

Annexure IXI and IV)e.

10, That neither the presenting Officer

nor the C.B.I. cared to prove that these bills

th

are forged. During the course of enquiry they

could not produce Dr.ii.Ce.Gupta Incharge QePe«De.

Widgifd—
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T e Annexure 12 contis cd

S.R.N.Hospital.Allahabad and Chemist to estab-
lish that the prescriptions and essentiality
certificates were not issued or written or

signed by the doctor and cash memos were not
issued from the Chemist's shop. They also failed
Lo produce Hand writing expert's opinion in this
regard. Thus they could not establish by whom

the E.C. and Cash memos were actually written
dowvn. The prosecution has therefore miserably
failed to prove any charge against the appellant,
Sri B.D.Upadhya Dy.Supdt.S.R.N.5Oospital,allahabad
S.K.Chopra T.0.Allahabad did not appear in the
enquiry. I.O0.(Investigating Inspector) of the case
was also not produced to »stablish the facts

of the case. Thus neither subnission of these
bills by the appellant could be proved nor any
cvidancé was adduced to prove it to be forged

ones bayond any doubt.

11- ].&E‘lt the third Po’W’o Shri HQSOTU.tha

A.G-E. Q.D. Calcutta(Hand yriting Export) has

Mbhay. Humur Dizg 9iven his ovinion on the signatures of the claim
Advocato

forms but it does not contain that these bills
appear to be in the handwriting of the appellant,
It is simply an opiniocn and as such it cannot be
taken as the final proof to prove the ciarges
againstthe appellant. Secondly the apoellant

hias been denied the opprortunity by the E.C.to
produce anz other e:xpert in rebuttal of this

oninion as defonce witness inshite of his

application dated 25.3.85 and 1.4.85 in utter

wdhafld



£

x

4
3. Annexure 12 cotinued

violation of instructions contained in D.G-Pe.
& T dew Delhi 10.153/13/76 DISC dated 3G.11.78
(Copy enclosed as Annexure V). Thirdly the

tatorient of Mr.Tuteja was recorded by the E.Ce.

6]

on 22.5.85 in the abscence of the appellant
(accusa2d officer; and P.C.inspite cf his appli-
cation dated 18.5.85 i.e. well in adguvance toO
thae offect that he cannot attend the enquiry

s on 22.5.85 due to his leg fracturc in an

accident by Motor cyclee Therefore the statoment

of this P.1J. should not be tzken into account

as his statement went without cross esxaminatione.

No other date was given to the apoellant to
cross examine this witrness which was sheer
denial of rcasonable opportunity of which the
appellant was entitloed. The statcment of Mre.
Tuteja is not authenticated as it dozs not

bear the appellant's signature as required in
A H‘?St‘w\ 1. C
1N

—_— 2 44.2.1961 and ziso in Rule 92 of P & T Menual
Abbayu w\wiees wiiu
s Bdvocets

: . In this way the solitary cvidence on upon the

D.C. P & T Wew Delhi No0.6/66/60 Disc.dated
vol.IIT (Copy enclosed as Annexure VI 7 VIL)e

learned E.O. reliced on is of Mre.Tuteja's Hand
writing Expert's cpinion but in the light of
chove facts it is totally null and void in the

situation mentionod abovee.

W T K.Z.Rastogi, D.E.T.Sitapur in

nunrcise of powers vesta:d in me, have carafully

(s
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9. Annoxure 12 continued

0

oxarmined the inguiry roport of the inguiry officnr
racords of the inquiry, ovidenez adduced during the

inguiry and facts «nd circunstances of thoe case

together with the defaice of the official, ghri Kashi Prasad,,ave

AH€%¥EQ&T(;
/ Mg

x '

&b faya Kumar Dizii

Advocate

i’

come to the conclusion that the charge against shri
Kesrl Prasad,Telephone Operator has been fully
proved -and has baon found to have contraavoned
Rule 3(1)(I) of ¢cCcs ( Conduct rRules}1964 I have ,
therefore, come to tho conclusion that ghri Kashi
Prasad, Telephone Operator is not a £it oerson to

be rotainzsd in govorrnment scrvicoet.

In these orders no roasons avse oeen
recorded as to how the discivlinary authority cane
to a conclusion that the chargr stands fully proved.
In the casc Re.Abdul Wahab vs. Union of India (1976)
2MLJ 92 it has beoen held by their Lordship that
racording of reasons in supnort of a decision is
obligatory as it 2nsurcs that the decision is
reached according to law and is not a roesult of
eaprice, wnim & Ifancy or rcachied on ground of pdlic
or cxpediency. The order given by the D.EsT.Sitapur
is therefore not a speaking orders as it does not
contain the grounds on which tiic DeE.Te3itapur
arrived at the conclusion that the charges stand
proved and ends of justice were mot byawarding
such a dire punishmeont of compulsorv retiroment
from sorvice ignoring weightage to other scrvice
situations and is thorcfore liabkble to be set

agide.

13. That during the courss of snquiry the Z.0.

B INe(W)]
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10, Annesxure 12 continu-ed

and also the Discinlinary authority while
determining judgment did not cars to f£ind out to

whom these bills were Droesanted, who was

bills further processed i.c. vhethor it was

Mk =L1.c

/ ‘MS’L

"

gﬁﬁaya .'J(umar {Jz':c'{g
Ddvocate

entered in any register ana if not wrat Drocess
did the bills nass and since it non recaipt
how did it find place in the Almirah of the then
DeEeTeAllahabad ghri P.M.Srivastava. No evidence
has Dbzen adduced to prove that the appellant

filled in the M.R.foms and signed ovar it.Tts

-

ubnmission in office alsc could not bo nroved

0]

in abscnce of any ontry in receipt register as

i
&

also in

9]

bsence of deposition of any Govt.sarvant

o

to have ra2ceived. The whole ovidonce of submission

bills and its

-y

o being forged is based on the
opinion of P.W. 3-ri H.3.Tuteja (Hrnd writing
Expert) to vhom the appcllant was nct allowed o
Cross exgnine. Opinion is always an opinion and
unless it is corroboratad and proved by oral or
Ldocumentary eviden€e, it cannot be taken as a
final ecvidence of any fact to be oroved on the
basis of which it hangs the fate of any nersone

-
[

©

=

king an other

]

The appellant had appli=d

1}

opinion and named the other hand writing e:pert
on winom the appellant had full faith that ho
will not esxtend favour to any body but that
reuest was turned downby E.Oe On the fear that
che alone evidence on the basis of which the

appellant may got punisiment will be die away

prove to »n a farco. Tt appears that the p.o.,
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g““.ya Kemar Dezt;
Advocaie
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11. Annexure 12 continued

n

UN

E.O. D.A. wers all.bent upon obliging ghri

P.M.Srivastava, under wnat consideration the

appallant cannot say and aprellant was destined
to get punishment from the hands of the revercned

authorities whether the appellant had committed

any crime or not or whethar charge against him
were proved or not but while doing so they have
torgotten,

that higher efricers are sitting on

the higher chairs for rodressal of justice

denied and can recall the unjustitfied orders

8f which the appellant has presently been a
victim,.
14, That the appeliant in his deicnce

statement during th2 course of enduiry wes

cross exanined by the P.0. while as a matter o
rules do not permit to cross cxanincm the
the Pe0e

accused py It was done in utter dis-

the rulose. For this apnellant vas

nrassurised by the E.0e. and P.0. in lonliness
making him puzzelled and confused mentally.
He has always deniced the charges levelled
against hime.

That the nellant had nominated a

detonce assistant and on some dates the

O
O
s
3
O
‘._.I
l..J
}. Je
o}
Q
mr
[
o
0
}
(-,l_
5%
(]
H
o
O
(@
o2
H
(J
e
Q
(9]
[43]
1]
[6)]
e
0
g-
e

about his non-availability

on valid grounds will in tim2 as for examnl

D.E. Phones Dareilly vide his lotter Ho.2-8/

(At
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donpn

gJ‘dya g{umar gzzzi

Advocate

23

12 annexure 12 coztip‘ﬁd
1
Genaral/110 dated 30.10.35 and 24.1.86 informed

1

tha E.O. that he was sufifering from hcoart trouble

but inspite of that thce E.O. proceaded with the

.-

the enquiries £ka in absence of th ftence

9]
2
€

.

counsel and finalised the casc 1n his own wWaYVe
Thus the E.O. did not offer the appellant
reasonable opportunity. Further inspite of

application in de cfending himsolf made by the
appellant on 11.24484 for cross examination of
the Pe.Ws by his defence assistant the E.O. did
not give any opportunity of cross examnination

and all the P.Ws went out without cross

£ encuiry.

P

swamination during the coursce ©

16. That the learned E.C. also did not
wanon trhe defonce witnesses and defence
documznts of the appcllant-inspitc of his
applications dated 1447482, 5511.82 and 5.8.85.
Tt is also in utter violation of mandatory

nrovisions of Rulecs 14 (12) of ccs {ccA) Rules

1965
17. That the apvellant has already
receivad unimpeach:d punishment due to the long

time trial of mora than 15 yecars being a victinm
of sutterage of manifold ohy rsical and mental
tortures & monitary/precariousness duc to the
pendency of this cases He has also bzen suffered

a 1ot of financial loss as his EeB. was not

allowed to be crossed since 1982. all the

increments duc after EB were not given, time




-
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13. anncxare 12 co_g%ﬁucd

H

/L‘ bound up graded promotion due on 3U.11.83 was also

not given to the appecllant due to vendency of this

o4

case for 15 y~ars. The scivlinary authority
without having gone through person w2lly into the
facts and circumstances of the case on the basis
of the records and evidence adduced imposed a

.

narsh penalty of compulsory rotircment

2

severe and

to th

(&

appellant cn his faulu without considering
-+ his age and service period and records. The
punishment of compulsory retiremen t is, therefore,

toc harsh to meet the onds of any Justicee.

18. That inspite of all instructions and
dircctions from the Government that unduly delayed
cases and prolonged nature disciplinary proceedings
of major penalty, under Rule 14 of cCcs (cca) rules
1965, may be converted into minor penalties under
Rule 18 of ccs {cc a) Rules 1965 in respect of
ﬂﬂw;kokTi— cases ponding for more than 6 years. But in this
T;Jgﬁ”n' case it has not been done although the procecdings

ﬁ‘[aya J(umar J:xrt

Adwmaé‘maln“d pending for more than 15 years, with no

fault of the appellant.

19, That the daughters of the appellant are

at marriageable ages and grown up cenoughe They
require more monstary help from their f ather and heac
of family, but the fathar (eppellant/ has been
brought in such a helpless position by the
authorities of the department for no fault of his,
that he has to see before him his children dying

of hunger and remaining shelterless.

A 89
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14. annexure 12 continued

W

. Praver.

In view of the facts and circumstances as
mentioned above, the appellant most respectfully
prays that his apneal may kindly be allowed and
the orders of nunishment for compulsory rotiroment
from service passed by the DeE.T., sitasur may very
kindly be set aside and appellant be allowed all

service bennifts accured to him according to the

length of his service.

hanking you.

Yours faithfully,

Dated 30th.Junc 1986 Sd. Xashi Presad
EnclsL. as above (1C) Appellant
Te«Ce(Retd.)
Trunk Telephone Excha%ga
Sitapur

R/ 0 498 Rroti Godam, gitapure.
Cooy £6 DeE«TeSitapur for necessary action.

Sde ¥ashi Prasad-

Appellant.

01—

Advogy ¢
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IN THS CIHTRsL ADMINISTRATIJE TRIBUNAL ADDITICHAL

BENCH AT ALLAMABAD.

Z{as}li Prasad ® 2 0 0 6 00 O ¢ SO NI N O L0 0 e B Cg e Appcllant

V € S U Se

Union of India and otherSeecscsessccsesseee Respondents

Part of Ahncxure— 12

To

The Dircctor Telecom.
(Central Area)
Behind Lieclza Cinema

Subjcct & Reference:s Appeal of ghri Kashi Prasad T«0e
sitapur dated 30.5.86 against the crders &
compulsory rectirement contained in the :
D.E.T.Sitapur Memo HO.R.F.—65/K.P./203

Dated 30.5.86 (Received on 31.5.868

Respected Sirx,

It is most respectfully submitted that =&
applicant was tried departmentally the disciplinary
proceedings vhich were concluded after a lapse of 1f
vears on 31.5.86 imposing a punishment of compulso
retiroment against which the applicant preterred
appeal to your honour on dated-30.6.86 which is
pending with your honour for consideration and
favourable orders and yet the same has not been

disposed of finallye.

Qﬂ%ﬁi:ﬁ&%{% é?7<ﬂj%§LAYg
% R Gy ST ,

is
Advocu s

-




! : 2. Partc of ann.l1?2

In his_.apoeal though he has taken the
grounds that the learned snguiry ofticer based
his findings and judgment solely on the basis of
! hand writing expert( shri He3eTuteja, Ae«GeEes QeDe
Calcutta) evidence ( which stands oven without
Cross examination with him and also without
substantial corroboration by anv other witness
1L Oor cvidence). In this conncction the humnble
applicant recucsts your honour pleasure that
b the following case law may kindly be considered
at the time of disposal and final orders on his

aprcal. ’

1977 supreme Court cases (Criminal) at
page 313 (Para 7 Criminal aopeal No.22 of 1976
decided on Feel5,19877 by Hon'ble Shri P.Ne
Bhragwati and Hon'ble ghri Murtaza Fazal ali (77)
in the bench of Hon'ble Supreme Court of Tndia

¥ in the case of ghri Magen Behari Lal versus

rv ‘ the State of Punjab.
L

Mpesl~ T i ple ordshins ples
%%ﬂ%? I, this case Hon'ble Lordships pleased

Y

—_— to hold. " Experts

pinion must always be recoived

194

nd perhaps non so with more

)]

b4 o Dizlfith great caution
. i aavocato A
e caution than the opinicon of a handwriting expert,
There is profusion to precedential authority
which holds that it is unsafe to base a convicticn
solely on the basis of expert's opinion without its
supstantial corrcboration. This has been unversally
acted upon and it has almost become a rule of law.

This type of evidence being opinion evidence in

its very nature weak and infirm and cannot of

IaSford
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3. Part of ann.12

itself form the basis for a conviction® (para 7).

Further the applicant also wants to draw
your honour's attention towards an othercase of
Shri ayodhya Prasad Mishra versus state of @rissa,
reported in 1985 in Criminal Laew Journal at Page
14 01, decided by Hon'ble Lcrrdship (J3) of the
Hon'ble Suprome court of India, I this case the

"

above noted contention also finds suprzert. It was
held again by their Hon'ble Lordship (JJ) of

) Hon'ble Supreme Court of india, " Conviction on
the basis of hand writing experts opinion is
unsgffe until supported by other items of internal
and external evidence. The conclusion based upon
more compariscn of hand writing must atleast

be indessive and yield to the pesitive evidence.

It cannot take place of substantial eviaenCe

and as such grave failure of justice cccurst.

In this way in the light of above mentioned

g Rulings and case law the evidence of shri H.S.
AHE»COK(C Tuteja AGE QD Calcutta, Hand writing esperts
ﬁ£%uﬂ* *Z—-—o0opinion in the apnllcapt's case being an opinion
£?Z47~ Lumar Dodithout its substantlél corroboration and also

Advocato
having without cross examination with the expert,

it nas got ao value, thererore, it auy Ainily be

Trectel s fuszt ana void.

Further it is worth mention to draw your
Rind attention towards the case roported in
1985(1) crime ( M.P) at page 227 in the case of

Shri Kamar Oberai versus The State of Madhiya

Xdhusy!
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A, N Part of ann.1?2

In this casec the Hon'ble Lordship (JJ) of Hontble
Supreme Court of India held, " Cpportunity to cross
examination the witness is not provided by
producing the witness who prepares the documents
brought on record.®tIn the applicant's case during
the course of Enquiry the Medical gffi€er and the
Chomist concorned and shri S.X«.Chopra, Te0O.

+ Allahabad who are alleged to prepare the documents
have not b2en produced nor any reason have boen
assigned for their non production nor any report
regarding thekr hand writings and signatures is
given by Shri H.S.Tuteja, the Hand writing cxparﬁ
examined in this case at the time of his evidence.
Though specimen signatures and Hand writings of
above noted persons werz sent to him for comparison
and his opinion. Inspite of those facté the
documents prepared by them were used as substanticl
evidence against the applicant without g@bserving

F5Q1'C— the proper procedure to prove them and providing

ﬁQ@QgL, opportunity the truth fullness of such evidence

Ja I?{cyond any snadow of doubte.
ﬂ %/)ay’-‘ “Mriiur L4

Advesato

e

In this way it is a case of no evidence
T and the whole enquiry report and its findings svee
prepared by the E.0. are based on the grounés of
presumptions and under the influence of C.B.I. and
P.C. The applicant in his appeal dated 30.6.86 it
is clearly mentioned that he has never submktted
any such M.R.Bills for payment nor any attempt

was made by him to get the payment of these bills.

Even then it is mentioned again that it is a case

Wil d




5. rPart of ann.12

A of 1968 and it was brought ir the light in 1970
after a p lapse of two vears without takingany
action in the office and also without making any
entry in the office records of controlling
authority, During the period of these two years
no reminder was issucd by the- applicant for its
payment nor any explanation, clarification,
objection or any correspondesnce was mde by the

-+ - D.E.T.0fficepllahabad. As per departmental Rules
and for procedure for submitting the M.R.bills
and general practice adopted in the department
these bills have got no dffice dated stamp/ seal
to show the name of office and the date on which
they were submitted nor they have got any entry
in any register of rececipt and despatch section
or in dealing clerks receipt register. These bills
have got no remark or any entry on them of the
D.E.T/A.0/J.A.0 (Accountant)Head Clerk/Dealing

Clerk or Receint and Despatch Clerk nor they

H“ SLdy\TC have been dealt with in any file or register of
ﬁQOQgL Lfhe D.E.T.office aAllahabad. They have ulSO not
s, s DiggPoen supported with eny forwarding memo or
Advocato

covering letter of a.E.Phones I/D aAllahabad or

.( E.S.P auto II) W.D.F.Exchange allahabad

the casem of through paper channel. There is

no such oral or documentary évidance is available
on record of thz enquiry proceedings to prove
the submission of these bills by the pvlicant
neither direct in D.E.T.cffice nor through
proper channel. The bills in cuestion, when,

where to whom and by wiaom and how they were

Yaady
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Oe Part of ann.1?2

submitted is not proved. It may be a manipu-
lation of ghri P.M.Srivastava the thren DeE.Te.
Allahabad and 3hri S.X.Chopra T.0.allchabad
to toke revenge and to harass the applicant
due to the cnmity the reasons menticned in his
@ppeal. The devartmental procedure tor
submission of the M.p.bills have not bean
followed as discovered from a plain reading

the evidence and material on record. The

=t

necessary entries in thw departmental records
docs not find any place nor vrosecution led
any ovidence to this effect that how these
bills ceme to thnir hands and any action for
payment of these bills and how they were kept
with authorities for two vears without'any
action or exolanaticn. It proves that thg bills
were not submitted by the applicent for payment.
Whercfore it is respoctfully prayed
your honour that this application may kindly
be treated as a part of applicant's appeal
dated 30.6.86 in addition and continuation for
considering as grounds of appeal. It is a}so
prayad that your honour may kindly be pleased
to decide the same at the earliest possl ble
in the favour of the applicant by setting

aside the punishment order of compulsory

retirement passed by the D.E.T.Sitapur on

dated 30.5 0860

Dated 19.8.1986 Yours faithfully,
Sd.Xashi Prasad, T.0.
Sitapur Rotd
Copy to D.E.T.Sitapur tor inromeation and [.p.,4v8 Rotigodam
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DEI ARTM:NT OF TELECOMMUNICATIONS
OFFICE OF TH: DIRZCTOR T=LECOMMUNICATIONS (CA) LUCKNOW.

MEMO. NO. ADM(S)/42-48/86/5 Dated at LW the,l -§-67

8ri Kashi Prasad, erstwhile T.0. Sultanpur was
chargesheeted under Rule-14 of ces(cca) Rﬁles vide
D.E.T. Allahabad memo, no. Y-6/KP/3 dated 26.10,71 for
alleged submission of eight (8) false medical reimbursement
~$- claims amounting to Rs. 637,00 supported -with forged
prescriptions, essentizlity certificates and.Cash memos 1in
the office of D.Z.T. Allahabad.

The enquiry in this case was conducted by Sri JuCo
Awasthi, A.D.T.(OP) Office of G.M.T. U.P, Circle Lucknow
who submitted his report to D.E.T. Sitapur vide his lotter
no. CON/K.Pd., dated 10/15-4-86,

‘The Inquiry Officer in his report raeferred to above
gave his findings as unders-~

-, ® From the assessment of evidence it has been estabe
lished that Sri Kashi Rrasad, T.0. Sitapur while working { -
asg T O. Allahabad during December_67 to,June'68 had
submitted medical reimbursement claimg applications in ‘the
0/0 D.E.T. Allahabad supported with forged prescriptions,
essentiality certiticates & cash memos and thus failed to

& maintain absolute integrity and committed misconduct thereby

contravened Rule-3(1) (1) of C. s(Conduct) Rules 1964. The
Charge is proved." '

The .Inquiry Report was examined b§ the D.Z.T, §itapur
‘(bisciplinary Authority) alongwith the relevant records.
‘The D. EoTs Sitapur held that the charge against 8ri Kashi
Prasad, T.0. was fully proved and he was ‘found to have
contravenad Rule-3(1) (1) of CCb(Conduct) 'Rules 1964.

The D.E.T. sSitapur further concihuded that he said
sri Kashi Prasad, T.0. was not a fit person to be retained
in Govt. service and ordered that Sri Kashi Prasad, T.O.
sitapur be compulsorily retired from Govt. service with
immediate effect vide his memo. no. QF-65/K.P,/203 dt.
30.5.86. ‘

3ri Kaﬂﬁi Prasad, Retired T.0, sitapur subritted an
appeal datea 30.6.86 to the undersigned against the
punibhment of Compulsory Retirement from .:urvice as imposed
upon him vida D.£.T. Sitapur memo. no. QF-65/K.P./203
L dt. 30.5.86

Aﬂeﬁﬂ~=&'ﬁm» Contdeese2/—

’
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His appeal as mentidned above was recsived in this
o .fice with D.£.T. Sitapur latter no. QF-65/X.»./210
dt. 31,7.86, a;ongwitﬁ rsarawise comments of di;éiplinary
authority and the relevant original records.

shri Kashi Prasad, K2tired T.0. Sitapur further
submitted another application dated 19.8.86 dirsctly <o
the undersigned giving soma additional pleas in continua-
tion of his appeal data2d 30.6.86, |

I have gone through the antire case including pfré—.
wisa comments of the Disc. authority, original Disc. case
file, Inquiry Report, record of enquiry proceedings,
record of preliminary enquiry conducted by C.B.I. (UPE)
Lucknow and the original documents as listad in Annexureill
to the chargesheet dated 26.10.71,

I have very carefully considersd the appeal dated
30.6.86 of Sri Kashi bPrasad, Retired 7.0, Jitapur as well et
his subsequent application dated 19,8,86 in the light
of records as mentioned 1in the preceding para and have
come o the following ccnclusionss
(1) The contention of tha appellant that ths factual

evidences hav been ignored is not correct.

(i4) The appellant is making dis ute over submission of
. 8 M,R. claim applications by him in the office of
D.2.T. Allahabad or the ground that the source/
mode of receipt of these bills could not be
confirmed. His denial about submission of the M.R,
claims in gquestion is immaterial when it is
established that the M.R. claim applications ané
. their enclosures ha¢ been signed by the appellant
as per report of A.G.Z,Q.D. Calcutta.

(144) In paras-4, S5, 6, 7 & 8 of his a neal on woges
3 to 5 =he appellsnt nas oot bazao eble to .t forth

anyplaacibles rzasen nos oF CLAV. LT slza tO
sub-tant oar toant Tz Y. bllis dn g ..on ware
ac;va’l; ot amitl d/0t R AT AL R
(1) WMt aver n-s 3 te L o e .- Lant Lo navesn
L0 magaly otz UM IL30 12 Pas 28 Y0 rTit om0
y N i B -
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(vi)

iy

/gk/sta cement of Sri Tuxeja ac. 22
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The contention of the aposllant as expressed in Para-10
of his appeal is not correct as it is the orefogative
of the presenting officer to produce only those
witnesses by which the cﬁarge can be provaed and there
is no compulsioa to produce all the witnesses listed

in the chargesheet. From the rsport of Handwriting
Expert dated 11.6.71 and his statement xecorded during
the course of enquiry it is established beyond shedow
of any doubt that M.R. claim applications in gquestion

_and thair enclosures had bzen signed by the appellant

and that no evidence was found by him suggzsting that
the questioned writings and signatures ware produced

by somebody 2lse by copying the writing habits of the
appellant. Thus I feel that there is ne room for doubt
about signatures of the appellant on the documents in
question.

Ac mentionad by the aupellant in Para-il, the claim
forms are no doubt not in the handﬁriting of the appe=
llant, but when he has signed on thesé claime as well
as on the duplicate copies of the Cash Memos in the
cppacity of claiment, his plea that the claims did not
belong to him or were not submitted by him stands no- '
whaeree.

The contention of tne appellant is not correct
because the opinion of asstt. Gcst. “xaminer of
Questioned Documents, Calcutta has got ample weighte

Although'ihe Inquiry Officer has not agreod for
the examination of Questioned Documen.s by another

'handwriting expert of the choice of thae accused for

pecond _opinion, The decision of the Inquiry Officer in
this regard is correct, However he was perritted to
cross-examine Sri H.S. Tuteja, A.G.E.Q.D. Calcuttz on
25.7.85 by the I.0. vide his letter No. CON/“ashi Prasad/
dated 25.7.85. Thus the statemcnt of the appellant

tha. he was not allowed tec cross examine this prosecution
Wwitness is quite incorrect. Further it is not gorract

on the part of the appellant %o cha'lenge the wvalidity

of the statement of >ri ‘uteja recordzd on 1%.5.853,
because his Defence Asstt. was very well present on

that day as confirmed from ni: sfgrat.res of the

W
ut

M%M;&; Gy contiim ?M_f/
% Heucsar Dieti

DdAvooate. ..
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.Hls request that tnis solitary evidenca ,
{statement of Sri Tuteja dt. 22.5.85) égéggi not be
taken into account is not acceptable in view of the
fact_that it was recorded in presence of his Defence
Asstt, and fhaﬁ the appellant who was permitted to
crosg-examine Sri Tuteja failed to évail of the
opportunity affocded to him by the 1.0.

(vit) The contentionbf thse appellant in rara-12 of the
appeal 1s not correct, because a copy of the Inquiry
Report was also given to him zlongwith the Punishment. -
order dated, 30.5.86, therefore the Disc, Authority
414 not fzel it appropriate to reiterate each and
every detail in the #unishment order too.

(vitl) Tha contention as expressed in Para-13 is not
accpptable in view of the findings recorded in Paras
(V) & (vi) abova.

(1ix) It is not possible to consider it ds thia‘stage.
The appellant. wes free to refrain from giving any
. statement and to report the matter to the Disc. autho-
riey‘which was not done by him,

{x) Whatever has been stated by the appellant in Para-
15 & 16 has got no significance, because finally on
29.1,86 wh=n he was asked by the I.0. whether he further
wished to produce any document or witness or to Ccross-
examine any witness, the appellant stated that he d4id
not wish to do so &nd would only file his 'Written
Brief! through his Defepce Counsel!',

(xi) The appellant could not bs allowed to cross the
E.,B, as mentioned by him in Para-17 due to pendency
of disciplirnery case against him as per rules on the
$ubject. '

(xii) The cortention fof the appellant as expressad in
Para-18 is neither correct nor acceptable,

Aftzr going through the whole case and considering
the points raised by the appellant in his appeal dt, 30.6.
86 I find that the appellant had signed on M.R. claim
applicatibns and duplicate copies of Cash Memos which is
very large i.e., thirty two in number, as confirmed by tha
A.G.E.Q.D. Calcutte vide his report dt. 11.6.71 wherein
these documents signed by the appellant have been termad
as Ql, QlA, G6, Q7, BE Q11, Q12, @17, Q1i8, Q21, Q22. Q27,

‘028, Q31, 032, 036, Q37, Q40, Q41, Q46, Q47, Q50 Q51, 55,

.

ns56, Q59, Q60, C64, 065, (68, &9, 074 ani Q7S. x

.‘.S/-

Fapa Kemar Gsr.
Vgt Oddvocaie
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AN .
The report of A.G.i.Q.D. Calcufta and his statement
dt. 22,5.85 are very clear and specific because he has
given his report with due ‘care after comparison of the
questioned signatures of the appellant with his admitted
specimen signatures & writings and did not express the
least doubt about even a single signature out of the
questioned thirty two signatures.

From the record of investlgations made by. the
Aen C.B.X. it is also establishzd ¢q¥ond doubt that there wasg
no. post ‘of Incharges 0,P.D. in the said Hospital and ne
seal (rubberstamp) of "Incharge, O.P.D., S.R.N, Hospital,. - °
" Allahabad® was in use in that Hospital., It therefotre
umply proves that the signatures of tha doctor and seals
of Incharge, C.P.D. S,R.N. Hospital, Allahabad on the
Essentiality Certificates and Cash Memos were forged,

The main issue raised by the appellant in his
oppeal dt, 30.6.86 and subsequent application &t, 19.8.86
is that the prosecution could not estaﬁlish ag to how did
* < the M.R, claims in question reach D.Z.T. Allahabad or were.
" received in his office. This point is of no material
significance when it is established beyond doubt that hit
the claims and duplicate Cash Memos (not one or two but
thirty two in number) bear the signatures of the appellant.
As the signatures are on the M.R. claim applications and
-~ on the reverse side of duplicate copies of the Cash Memos.
‘ it is also out of question tuo think that his signatures
vere deceitfully obtained by somebody for their misuse,
Thus when the M.R. claims bear his signatures the question
of their submiséi&p;by anybody else does not arise and
the appellant cah not scvere his connection with them
" merely by denying their submission. '

The court's verdicts quo*ed by the appellant in
his application dated 19.8, 86, relate to cr:minal/)udicial
proceedings where it is essantial to assess the evidenge

oo pe. norms laid down in Evidence Act whereas in the
departmental disciplinary »roceedings the standard of
roof required is that of preponderance og probabilitys.

A

/ ‘ Afleab=X 1c

Contd. s e 6/.

Fbfaya Kumar <.
LAvecate

b e
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f therefore agree with the decision of the Disciplinary
Authority that the appeliant is guilty of the charge in
contravention of Rule-3(1) (1) of CCS(Conduct) Rules and dons
not deserve to be retained in Govt. setvicé. I feel that
duo consideration has beensgiﬁen by thes Disciplinary authority
while determining the quantum of punishment which is quite
adequate and deserves to be maintained. »

ORDER

I, o.P. Kalsi, Director Telecom. (CA) Lucknow hereby"
reject the appeal dt, 30.6.86 of ori Kashi Frasad T.0s Sitapur
including nhis application Jt. 19.8.86(which forms a part
of the appeal dt. 30.6.86) and confirm the punishment of
sCompul sory Retirement from service" as imposed by the
D.E.T. Sitapur vide his memO, NOe QF—65/K;P./203 dt, 30.5,86,

.

////él/iijbﬁw. |

g

e I .
- (S.P. KALSI) ‘9[57f '
DIRZCTOR TELECOM. (CENTRAL AREA)
LUCKNOW,

Copy toi _

1. srii K.X, Rastogi, Telecom. pirl. Engineer, 3itapur
for information and necessary action w/r to his lotter
no. QF/65/K2/210 dt. 31.7.86.

L:f/// sri Kashi Prasad, Retired T.O., H. NO. 498, RotlGodam

Sitapur (Through D.Z.T. sitapur)
(To be delivered undar receipt and the receipt should
be sant to this office for record) «

34, S/Book & personal file of Sri Kashi prasad, Retired
7.0, Sitapur.

S. Disc. Case file of Sri Kashi prasad, Reti-ed, O
sitapur.

6. spare.

ﬁ‘r\e%»k Tc

%éaya Numar Dizls

i . [dvecate
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
'ADDITIONAL BENCH
" ALLAHABAD

COUNTER AFFIDAVIT
IN

REGISTRATION NO, 459 OF 1987

Kaghi Prasad ., oo oo oo Applicant

v r s u s

l. Union of India,
through the Secretary,
Mir&ess Department of Tele-Communication,
Ministry of Communication,
New Delhi,

2. The Divisional Engineer,

Telegraph,
Sitapur,
DN
W%, Tele.Com,, Central Arca,
BN L
Fat¥ ‘
.o V' tucknow
~. oe oo oo oo Regondentsa
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aged akout % S %ears,
S

son of

B MMM eg’\

2 Mﬂﬂ_u&wi’mun
__Es.a:n.,__ﬂ._&mm J/uwywmﬁ [

= 3 DEPONENT 3 =

I, the deponent named above, do

< hereby solemnly affirm and state as follows s

That the deponent is working as

‘E- P\?%‘o(nu’ru} @W @,6_6_{@ é—{;f‘l«u Gzerivod
W@?‘)’ f&&&”#?’?’r%{qu Cu:b-())’f VA P M (’,Qi;ﬂl’-ﬁ%’

and has been authorised to look after the
case and to file the present counter afficdavit
on behalf of the regpondents in the above

mentioned case , He is, as such, fully

ks
. "\\‘e.‘ .. acquainted with the facts of the case
'\_;ﬁdeposed to below ¢
A
N o
\%D

ARDDO
\\J 20 _ That the deponen}t has read
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the contents of the acove noted application
filed by the applicant before this Hn'ble
Tribunal and has fully understood their

contents

3. That the contents of
paragraph ]} to § of the application require
no reply by means of this affidavit as the

same are matters of record .

4, That inreply to the
contents of paragfaphé (1) of the application
«( it is submitted that the same are matters

of record and require no reply by means of

this affidavit

&5, That the contents of
o ,-\paragraph 6 (2) of the applicauon are
e SR e
e “‘? acmitted except that the contention

the applicant that no charge of any bad
\,
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false nedical reimbursement claim applications
supported with forged prescriptions, essentia =
lity certificates and case memos in contravens
tion of Rule 3 (1) (i) of C,C.s, ( Conduct )
Rules, 1964 whiéh'req'xires that every |
Government servant shall maintain absolute

integrity at all timesg,,.

It is stated that the
submission of medical reimbursement claim
applications supported by false cash memos
‘ etc, itself implied that he had attenpted
”( to get the money deceitfully from the

department

6o | | That in reply to the
contents of paragraph 6 ( 1ii ) of the
application it is statee that'it is ﬁme that
the matter was got invéstigaged by t he
Central Bureau of Investigation but the

e _contentibn of the spplicant that the cage

- 2O

" - wagrecommended for departmental action

‘e,

A
by the Central Bureau of Investigation
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presumnp tion, not supported by facts and

are not admitted ,

7o That the contents of
paragraph 6 (iv) of the application are not
admitted, It is stated that the applicant

wasg is.sued a chargesheet vide D,E,T, Allah2lmd
re mo No, Y=6/K.P,/3 dated 26th of October, 1971
and the Inquiry Officer was appointed, but

not much progress could take place ,

8. That the contents of paragraa h
6 (v) of the application are not admitted,
It is stated that the contention of the
applicant that Sri s,D,Misra, Assistant
Sub-Ingpector of Police was appointed as
Presenting Officer merely b ecause the
chargesgheet was issued in compliance with
the orders of C,B,I, is not correct, As the
case wag invegtigated by the C B, I, the

senting Officer was from C,B,I, who

N That the contents of
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pParagraph 6 (vi ) of the application are

matters of record and as such a re not admitted,

10. That the contents of
paragraph 6 ( vii ) of the application e
matters of record and as such require no

rep ly by means of this affidavit ,

11, That in reply to the
contents of paragraph 6 ( viii ) of the

application it is submitted that no doubly

~ the name of sri H,S,Tuteja, Assistant

Government Examiner of Quesi;.ion,ed Document,
Calcutta was not included in the witnesses
named in Annexure IV to the chargesheet

- but his report ( opinion ) aated 11th of
June, 1981 was included in the list of
documents ( Annexire *III ) onthe basis

of which the'charges were prOposed to be




olo

necessary by the Inquiry Officer for corro-
boraiion of hig report dated ]1lth of June,

1971 vwhich is a material e¥idence in support
of charges, Inclusion of Sri Tuteja' s name
along with others was requested vide Presgenting
Officer's application dated 29th of 2pril,

1983 and the same was allowed by the Inquiry
Officer and no objection was raised by the

applicant ,

12, That in reply to the
contentg of paragraph 6 ( 1x ) of the
@pplication it is submitted that the
contentiong raised by the applicant are
not correct, He was issued @ chRrgesheet
on the 26th of Octobesr, 1971 and the
Inquiry Officer was appointed k& Cppaznn
but due to various reasons no much
progress could take place in the case,

The department itself is not to be balmed jglone,

That in reply to the




Annexurea=],
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contents of paragraph 6 ( x ) of the
application it is submitted that it is
correct that on the 14th of July, 1982 the
applicant requested for ingpection of the
documents and submitted the list of documents
and witnegses which he wished to produce in
defence, the same was allowed by the Inguiry
Officer on the 20th of April, 1983 in the
proceedings dated 29th of &pril, 1983, a
true copy of which is being filed herewith
and is marked as Annexure C.A, =1 to this

counter affidavit,

140 That in rq:iy to the
contents of pamgraphs 6 (xi ) & (xii )

of the application it is submitted that the
reguest of the applicant for inspection of
additional documents was allowed by the
Inquiry Officer as indicatzad in reply to the
contents of paragraph 6 ( x ) in the

precoeding paragraphs of thié affiavic,

He wag further directed to

intimate the list of defence witnesgses

7 ?/( B e N
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etc, vide Inquiry Officer' s letter dated 22nd
of February, 1985, In response to this

the -applicant vide his application dated

25th of February, 1985 expressed his
inability to produce the evidence in support
of his defence at this stage, He also
exporessed his inability to produce certain
documents in his déf.ence as they will take

some time to procure from the Court,

Aggin the applicant vide
his letter dated 25th of March, 1985 wanted
to produce some documents ( details of
the documents not given ) in his defence
and submitted two names of handwriting .
finger print experts to know the facts,
The applicant vide his application dated
25th of July, 1985 produced photostat
copies of six documents stating that

further documents will be submitted by him

¥ LJ'/S" ‘ That in reply to the
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contents of paragraph 6 ( xiv ) of the
spplication it is submitted that the

reagonsg for recording the statement of

sri H,s,Tuteja, Assistant emeh- Government
E)ﬁminex%uestioned Document, Calcutta have
already been mentioned in reply to the
contents of paragraph 6 ( viii ) of the

app lication ,

~ §/shri L,R,Nigam, S,L,Richharia,
Pbr., S.C.,Kangal and sintosnirin Rodoney were
’summoned' as additional proceution witnesses
as recuested by the Presenting Officer!s

application on the 20th of April, 1983

16. That the contents of
paragraph 6 ( xv ) of the application

are not admii:ted. It is stated that the
available witnesses were examined and next

te of )8th e and ]19th of May, 1984 was

X .

That in reply to the

guEEE—y
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application it is stated that the departmental
rules do not pemit the promotion of a
Government servant during the pendency of

any disciplinary case against him,

18. That in reply to the
contents of paragraph 6 ( xvii ) of the
application it is gsubmitted that it is true
that the disciplinary proceedings were
prolonged but the case was also delayed because
the gpplicant himgelf requesgted for adjourne
ment of dates fixed by the Inquiry Officer
on :rht six occasions , Rests of the
avermentsg made in the paragrap h under

reply are not admitted , They are

matters of record and reguire no reply

by means of this affidavit,

19, That the contents

of paragraph 6 ( xviii ) of the application
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contents of paragraph 6 ( xix ) of the
application it is stated that the
dpplicant ocould not be given promotion or
allowed to/choza the efficiency bar due to
pendency of disciplinary proceedings against
him,

21. That the contents of
paragraph 6 ( xx ) of the application are

not admitted, It is stated that as late

as on 29th of Jénuary, 1986 when the applicant
was @ecificaliya sked by the Inquiry Officer
whather he wished to cross examine any of the
witnesses he told that he neither wighed to
Cross examine any witnegs nor he wanted

to produce any document or witness in his

defence,

220 That the contentsg of

pPardgraphs 6 ( xxd ) and 6 ( xxdii ) of the
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for taking the photographs of disputed
documentg by the handwriting expert of gppli-
cant! s cholce as well as the cross-examina=-
tion of the prosecution exert sri H,S,
Tuteja by the handwriting expert of
applicant' s choice vide application dated
1c401985 ( Auanexure =6 ) wére not |
permissible ag per rulesg in accordance
with the Director General, Post and
Telegraph, New Delhi letter No, 153/13/76-
Disc, dated 30th of November, 1978

enclosed by the applicant as Annexure '4f,

The applicant himgelf
was of course pemitted to cross-exzmine
sri H,s,Tuteja, A.G,E.Q.D, Calcutta
by t he Inquiry Officer on the 25th of July,
1985,

. 230 That it is further
£ OO
‘:m g‘&._submitted that the report of sri H,sS.
. e
Ly SRR\ .
’ <~ ‘", Tuteja was very clear and was not at

s

".:,,L
,811 doubtful and as such there was no

P

%_L; - néed for second opinion of any handwriting

L f@;*"eypert, which was the sole purpose of the

D KAZ/{/M N—n

<
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applicant of producing a second handwriting

expert of his own choice ,

24, That the contents

of paragraph 6 ( xxkki ) of the application
are not admitted, It is submitted that

on the 25th of July, 1985 the applicant
was permitted to cross-examine Sri H, s,
Tuteja, A,G,E,0,D, Cdlcutta but the
applicant himself failed to avail of the

opportunity given to him,

250 That in reply to

the contents of paragraph 6 ( xxiv ) of

the applicamttton it is stated that it is

true that the Presenting Officer was not

present on the 22nd of May, 1985 whereas the

handwriting expert i,e, Sri H,s.Tuteja,

Assistant Gogrnment E:aminor%:;\stioned
’?‘f\\Document Calcutta a ttended the hearing

N ‘%iter a nymber of adjournments in the

D
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Annexure-2
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past and as such his statement which ig

in the form of opinion of a handwriting
expert was taken, The Defence aAssistant
of the gpplicant was preseht who preferred
not to cross-e omamine Sri Tuteja, The
contention of the applicant is not correct
that the Inquiry Officer has worked asg

the Pregenting Officer ,

20, That the contents

of paragraph 6 ( xxv ) of the.application
are not admitted’. It is statedi“f.;ne
presumption of the applicant in the
paragreph under reply is quite incorreet,
The date of application has be#n correctly
mentioned as 25th of July, 1985 in 7
Annexure-8, A true copy of the application’
dated 25th of July, 1985 is being filed
herewith and is marked as annexure C,a, -2

to this counter affidkvit,

That in reply to the
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contents of paragraph 6 ( xxvi ) of the
application it is submitted that the
contention and presunption of the applicant
as e;préssed in the paragraph under reply
gre not correct because he catcgorically
stated that he did not want any document
and vwitnesses for production in his
defendant when specifically asked for by
- | the Inquiry Officer and gpecially when hs
apprehended that the required documents
had not been called for by the Inquiry
Officer ag mentioned by him in the

« preceeding paragraphs of thig affidavit,

B That the contents
of pazagreph 6 ( xxvii ) of the application
are not admitted, It .:i.s submitted that
it was not felt necessary by t he Inquiry

- .Officer inview ofl the applicants statement
dated 29th of January, 1986 whomx wherein

the applicant' s had clearly mentioned

Jpat he did not wigh to produce any
‘a"?ument or witness in defence or to
L

Ve v crjss-examine any witness ., A true

\,,
\\\\\ \% Y. \'\;J{ : y)'/v/\
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copy of the game isg being filed herewith -
and is marked as Annexure C,a, -3 to this

ocounter affidvit,

29, That in reply to

the contents of paragraph 6 ( xxviii )

of the application it is stated that ag

per rules on the subject the copy of

Inquiry Officer's report should be furnished
to the of ficial along with the final orders ,
of the disciplinary authority and no
provisions for supplying the copy of the
Inquiry Report earlier exists in the

CeCeSe ( C.C.A, )Rules , 1966 and as

such itv wag not éupplied earlier ,

30, That the contents

of paragraph 6 ( Scza‘.x) of che application
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31. » That the contents
of paragraph 6 ( xxx ) of the application
4 are matters of record and as such are

admitted,

32. That in reply

to the contents of paragraph 6 ( xxxi )
of the application it is stated that the
appeal dated 30th of June, 1986 of the
applicant ( including his application
dated 19th of August, 1986 ) was

rejected vide Memo No, ADM(S)/42-43/

A
86/5 dated 4th of May, 1987
33, That the contents
of paragraph 6 ( xxxii ) and the
groundsg mentioned therein are not
tenable,

kL 90r

(1) That in reply

to ground no.,"A' it is stated that

: N ) the presunption of the applicant is
. ) .
35
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totally incorrect, The chargesheet has
been issued by the Disciplinary autiority
after giving due consideration to the
investigation report of the C,B, I,

The final decision in the case was taken
after conducting the departmental enquiry
and as such the contention of the
applicant that the final decision taken
by t he Disciplinary Aﬁthority was affected
by the recommendations of the C,B,I, is

baseless ,

35 ol That in reply to

the contenté of Ground 'B' of the
application it is submitted that

the contention of the epplication that
there hisbeen no allegation or proof of
ill motive is totally incorrect , The
submission of forged claimg for
defzauding the Gowernment definitely

G

%’«" . '(\fr“v‘
TTTNI"Ndndicates the 111 motive of the applicant
R ~

.
3//9 \
A~
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“\. of production of his material defence

020,

By doing so0 the épplicant. failed to
maintain absoclute integrity and committed
misconduct, Eight false medical bills
claiming an amount of Rs,637,00 with.
forged prescriptions, essentiality

certific tes and cash memos in all 32

in numberg duly signed by the gpplicant cannot
A
be treated a mere negligenﬁﬂ action of

the applicant ,

36. That in reply to the
contents of Ground 'C! of the application
it is submitted that in the preceeding
paragraphs the applicant has not bzen
able to indicate as to where the
principles of 1B tural justige has not
been followed violating Article 311

of the Constitution of Indie .

It is incorrect to say

that he has been denied oppor tunity

evidence or his Defence Assistant
h3s not begen allowed to a ssisgt the

applicant , It would be more correct

[t -
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to say that the applicant had no evidence

to produce in his defence ,

37. A That in reply to the
contents Oof Ground 'D' of the application
it is submitted that‘it is totally incorrect

to say that the charge framed against the

dpplicant was of submission of false bills,

The gtatement of articles of charge

framed against Sri Kaghi Pragad, Telephone
Operagor which is a part of the chargegheet
issued vide Divigional Engineer, Telephone,
Allahabad memo No, Y-6/KP/3 dated 24th

of Octoker, 1971 clearly indicates that the
@pplicant failed to maintain absolute
integrity and committed misconduct by

submitting the false medical bills,

It is submitted that

.. Xmmgin through these false medical bills

-
’\T v

" the applicant attempted to defraud the

" department and thereby he failed to maintain
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absolute integtity and contravened Rule

3 (1) (1) of the C,C.S. ( Conduct ) Rules,
1964, It is submitted that all the
medical- reimbursement claims and duplicate
&t cash memos bear the applicant!s
siggatures and as such the question of
their submission by anybody else does

not nx arige and th? applicant can not
severe his connection with this act sinply

by denying their submission ,

3B, That in reply to the
contents of Ground 'E! of the application
it is stated that it is incorrect to

say that the applicant! s request dated 1st
of April, 1985 for allowing his nomina ted
handwriting expert for second cpinion and
als0 for cross-examination of sri H, S, Tuteja
A, G,E,Q.D, Calcutta by another handwriting

expert s not congidered

The same wasg considered

) ot @llowed by the Inquiry Officer

?
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Annexure 4
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vide his memo No, Con/KPrasad dated 25th
of July, 1985, 1In this connection the
submissions given in reply to the contents
of paragraph 6 and 2] of the application
is;reiterated. A true copy of the

letter No, CON/K.Prasad dated g5th of July,
1985 onthis subj‘ect is being filed herewith
énd is marked as annexure C,A, 4 to this

counter affidavit,

3% That in reply to the
contents of Ground 'E‘ of the application

it is submitted that undue prelongation

Oof disciplinary proceedings was due to
certain administrative reasons and a

number of adjournments due to non appearance
of & witnesses and also due to applicant's
request for postponements due to one of

or the other reasons ( i,e. frequent

'“

change of defencd assistant and applicantt g

5 F It is stated that the

iefit of increments, Efficiency Bar

R
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and promotion etc, could not be given
due to pendency of disciplinary proceedings

y @s per departmental rules,

40, That in reply to
the contents of Ground '%‘ Of the application
it is submitted that thebapplicant hag
been compulsorily retired from Goverrnment
service as a punishment ( which is one of
the m3jor penalities as specified in
Rule-1l of the C,C,s. ( C.C.A, ) Rules, 1965
A after holding the disciplinary proceedings
N \ under Rule 14 of the said rules,

The question of applicagtion
of F,R,=56 (1) or (1) does not arise as
these are not applicéble in the present

context .

41, That in reply to the
. . G A T_
el contents of Ground 'H’I of the application

e T . - -y

:\i%\.jit-is stated that the contention of the
\(‘J

: s
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e :
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dpplicant is totally incorrect, There

is no bar that if a Government servant hag
completed only 23 years or even less
service, he cannot be given any of the

ma jor penalties as provided in the

CeC.S. ( C.C.A. )Rules, 1966

42, That in reply to the
contents of Grounds 'J' & 'K!' of the
@pplication it is stated that the
apprehension of the applicant is not
correct, The preparation and submission
of false medical reimbursement bills
duly signed by the applicant at thitty
two places is in nov way be the

result of mala-fide and prejudice of
sri P.M.SrivastavaLthe then Divisional

Telegrahhs
Engineer, eizpiome, Allahabad ,

As such this plea taken
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has not keen accepted by t he Inquiry
Officer,

43, That in reply to the
contents of Ground 'L' of the application
it is submitted that it is correct that the
name of Sri H,s,Tuteja, A,G,E,Q,D, Calcutta
Was not mentioned as a witnegs in the
chargesheet but his report wag listed at
serial no, 6 of Annexure '3' ( list of
documents by which the charges were
Proposed to be sustained ) later onwhen

the statement of sri H, S, Tuteja was
recorded in the presénce of the Defence
Assistant &f the applicant on the 22nd of
May, 1985, A duly attested copy &f the

same was given to the applicant on the

3rd of February, 1986 before filing

of his written defence brief as required urder

the mandatory rules ,

That in reply o the
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contents of Ground '*M* of the application
it is submitted that it is correct o

say that the applicant was not present on
25.5.85 when the statemen‘t of sri H,s,Tuteja
was recorded but the Defence Assistant of
the ¥pplicant was present and the statement
was signed by the witness wio gave

the statement as well as by the Inquiry

Officer and the Defence Assistant,

V7

Thus the contention of
the applicant regarding wviolation of
Rule 92 of the P & T Manual Vol, III
does not arise, The question of visation
of Rule 93 of P & T, Manual Vol, 3 also docs
not drise because no request was made

by the applicant to this effect

45, That in reply to the

contents of groimd tN'* of the application
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in this case has stated that the Inquiry
Report was carefully examined by him
along with the record of eaquiry and
evidence adduced during the enquiry
and thereafter he came to the conclusion

that the charges have keen proved ,

46, That in reply to the

contentsof gzound '0!' of the application

it is submitted that no doubt the bills remained
pending with the D,E,T.,, Allah2bad for

about two years but this does not change

the fzker factual position of the claims in

any way,

47, That in reply
to the contents of Ground 'Ptof the
@pplication it is stated that the

appellate authority in paragreph 6

_
of his decision § Memo No,ADM(S)/42-48
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‘ é}%p{rejudicing of his case does not arise ,

ENaE
1

0%0

was correct in not accepting the second
handwriting expert of applicant's cloice
8s ruquested vide his application dated
lst of April, 1985 for getting second
opinion and doing cross-examintion of

Sri H,s,Tuteja, A,G,E,Q.D., Calcutta ,

48, That in reply to

the contents of Ground 'pt of the application
it is stated that the report of Sri H,s.Tuteja,
A.G,Q.D, Calcutta was conclusive and asg

such it was accepted as a subsﬁantial

piece of evidence,

49, That in reply to the
contents of Ground 'R' of the application

it is stated that the applicant has not beeén
able to indicate any irregularity and or
irregularities committed during the course

of disciplinary proceedings and as such the

“

50, ‘That in reply to
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.ad%ate ground which may deserve any

030,

the contents of Ground 'st of the
application it is stated that the question

of payment was not considered as the bills

were sugpected by the then D,E, T., Allahabad

and that is why he made over the billsg

to C.B,I, for preliminary enquiry .

It is submitted that
the contention of the applicant that
his integrity was not chdllanged is

¥otally incorrect and untenable,

S1l. That in reply to the
contents of Ground !'Tt! of the application
it is stated that the copies of dgaily
proceedings were used to be supp lied to
the applicant either on the same day

or in some-cases later on ut before

the nextdate of hearing,

_ However, this is not an

consideration .

Al Q‘_/ . @(/(/‘NB/('\
B e
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52. That in reply to

the contents of Ground 'Ut of the application
it is stated that the departmental enquiries
being of quasgi-judicial nature and that

is muy why the standard of proof of charge

is only of preponderance of probability of
quilt and not the proof beyond r eagonable
doubt, As far as uncrossed statement

of Sri H,S.Tuteja is concerned the
Bepstmns: emerss xS %, Zukeiel
applicant as well as his Defence Asgistant
were given suf ficient chance to crossg-
examine sri H,s,Tuteja even as late ag
during the recording of applicant's
statement but he his not availed the
Opportunity and gpecifically smeﬁa'T
stated that he did not want to crosse
examine or to produce any witness/evidence
probably because he md nothing in

his favour,

53, That in reply to the

| contents of Ground 'V' of the application

it is stated that the Defence Assistant

v Wz;
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Igﬁilpplicant is guilty of charge and is

0326

is primarily provided to defend the
applicant, Here in this case the Defence
Assistant, who was present on the date
when sri Tuteja gave his statement,

. Aevoss
did not jezwpss examine Sri H,s.Tuteja,
f,ater onthe applicant algo expressed that

he does not want to cross examine any

witness as per his statement dated

290 1086 ©

54, That in reply to the

contents of Groundl W it is stated that
the type of punishment tobs awarded

is the pmrpmx prerogative of the
Disciplinary authority which is decided
giving due weightage to the charge
vis-a-vis the service of Govemnment
servant etc, The appellate Authority
has also agreed with the guantum

of punishment which ig his opinion .w'\

quite adequate after finding that the

G,
o %,
6~‘§fit tobe retained in Govt, service ,
%
t -

S
B a
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55, That the contents
of paragraphs 7 & 8 of the application are
matters of record and as such require no

reply by means of this affidvit,

56, That in reply to the
contents of paragraph 9 of the application
under the heading 'Relief sought' and
particularly reliefs 1 to 13, it is submitted
that the applicant is not entitled to any
relief and the order of compulsory retirement
h2s been passed in public interest , 'Ihs
public interest Vequired that an officer

who is of doubtful integrity should be
conpulsorily retired and the Government

is well within its act to congider the
overall performance of the petitioner

by abusing the order of retirement ,

It is submitted that the

order of compulsory retirement of the

AN , )
LY . l_j.;;\\petitn.oner in public intercst canmot be

Y AEOAR
3}‘ é!{ zs ";%\}éaid to be illegal,
5 oL
W el ) .




L I8

034,

.
57, : That the contents

of paragraphs 11 to 13 of the application
1 are matters of record and as such require

no reply by means of this affidé vit,

8. That in view of the
facts and circumstances disclosed in
d the preceeding paragraphs of this
affidovit, it is submitted that no
case for mtenggc: by this Hon'ble
Tribunal under Sec, 19 of the Central
A Administrative Tribunal Act is made
5 out and the present application is

liable to be rejected ,

- I, the deponent named
above do hereby solemnly a ££irm and

swear that the contents of paragrephs

T R B S M

6™0o~0~0~"0"0%000 O0=0™
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of this affidavit are true to my personal

knowledge, that the contents of paragraphs

2 bhra & : 3

[ Rl Bl B Bl B BN A e B o el

ﬂo‘o-o-owrﬂ;o'e'o-o-o~o-o-o-‘-o‘v‘1-o‘((\

of this affidavit are based on perusal

of the relevant records 3 and that the

contents of paﬁagraphs‘k~i-g;.-o-o-o-\\

-k—o-ﬁ‘o-o—'-.-ﬁ-.-.—.-.-.-.-.-Q—Q-&

of this affidavit are based on legal a dvice
which all I belleve tobe true ; that
nothing material has been concealed and no

part of it is false,

DEPONENT,

AR eYe-fous el s, 45

I,LAsh:k Mohiley, Advocate,
High Court, Allahabad declare that the

person making this affidavit and alleging

- . -\\ himself to be Sri @‘m M —————"\

is the same person and is personally knowm

(/ ! ©0 me
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0360
A SOLEMNLY affirmed before me on
4— <
this ,9 th day of August, 1987 at/./ﬁ'ﬁ.—M. /P.M,
( by the deponent who has been identified
{
- as above,
I have satisfied mysdlf
by ex mining the deponent that he has
fully understood the contentsg of this
\
T affia vit ,
A OATH COMMISSI ONER,

h
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BEFORE THE CENTRAL AOMINSTRATIVE TRIBINAL

RDDITIONAL BENCH.
ALLLAHABAD,

ANNEXURE C.A.2

IN

REGISTRATION NO. 4,5,9 OF 1987

Kashi Prasad . e .s oe .o AppliCant.

Union of India and others .. ««Respondent,

. To,
Shri S5.C.Auasthi
E.O
A.0.T.(Comercial)
U/OGQMCT.UOPQ CirCle, Lucknow
e at Sitapur,
o | :
Subjectis List of D/uitnesses in addtion and

?
\_> .

;7L5745 j produetion of D/Docoments iv wny
A
- sff;/ defence. ;E;EEi//,ﬁz:/"—d;>}r~’//K4

=




ﬁ*ﬁ’ 2.

Sir,

v{\ Kindly refer to my application dated
‘ 1.4.85 wherein I requested your goodself to send
f the disputed documents to Sri s.P.Gupta,
Handwriting Ex¥pert, Ciyil Courts Compound Lucknow
for his opinion, I again request you to ‘
kindly do the needful for the same,

Regarding submission of ”E/documents,
I beg to produce the following documents which xe
available with me Zaogﬁ D/Documents in my defence,
Other some D/Documents'a;:e available in Civil
- Courtp and High Courts of Allahabad willbe
sumitted soon when thyare'(' certified copies )

available from there if you permit¥2 me.

In this regard my application
N dated 14.7.82 may kinély be also referred for

some D/Documents £rom DET AD.

. (1) Plotostat copy paper No,1 Copy of suit 814/69

L M,¥, Allamabad,

(,2)/ " Paper No,9 Copy of .Sut N0o,470/70 against
o B L. M. Srivas kggo- e er. D.EIT. AV
‘\__//(.\
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3. Paper No, 3 @opy of application dated
13/1/70 to DET alld,

4, " Paper No,4 Copy of Applicationdt, 25/11/69

5, " Paper No,5 Copy & FIR against DET Allg,
Dt,19/1/69

6o " Paper NO,6 Copy of Application dated
10.12.69 to sSsPAlld, and copy
to PMG,Lucknaw against sri
P.M,S8rivastava DET Allahakad,
Thus mowy
Theepofozo, it is clear that thege
documents shows the enmity of Sri P,M,Srivastava,
the then DET,Allahabad who had falsely tried
to take révenge with my services with the
prejudiced of mind by means of this forged

Case, Kindly a ccept these documentsin

my defence,

Dt/- ’ Yours faithfully,
(kashi Pd,) TO

Telep hone 3xc‘rénge,

N\
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BEFIRE THE CENTRAL ADMINISTRATIVE TRIBINAL
ADOCITIONAL BENCH

ALLAHABAD,

ANNEXURE Cl.A.4

IN

REGISTRATION NO. 4,5,9,0F 1987

Kashi Prasad .. .e e .e .e Applicant

Union of India and others .4 .. ..Respondents.

——————

DEPARTMENT OF TELECOMMUNICATIONS

GFFICE OF THE DIVISIONAL ENGINEER TELEGRAPHS
SIT AP UR.

NO; Con/ Kashi Prasad/ dated 25.7.85

Enguiry proceedings against
Shri Kashi Prasad T.0. Sitapur under CCS

(CCA) Rules 1965, held on 25.7.85 at 11.00 hrs.

K %Efyheygffice of Divisional Engineer Telegraihs
' zf ‘

I
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2 The following were presenti-

1e Shri S.0.Mishra, CBI/SPE- Presenting
Officer.
2. Shri Kashi Prasad, TO. Charged
- Official.

The defence council Shri Vishnu
Sahai did not turn up, Shri Kashi Prasad had

submitted the following defence documentsi-

1e Photo State Copy- Paper No.i{Copy

of Suitg No. 814/69 M.W.Allahabad).

2, Photo State Copy -Paper No. 2(Copy
of Suit No. 470/70 against Shri P.M.Srivastzva)

the then BET Allahzbsade

P

“'s  Photo State Paper No. 3(Copy of

A?Agpi/ééilon dt. 13.1.70 to DET Allahabad)
s

29 W
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.3.

4, Photo Sgate Copy- Paper No. 4

{Copy of Application dt. 25.11.69

S Photo State Copy Paper No. 5(Copy

of F.I+R. against DET Allahabad dated 29.11.69)

6o Phot State Copy -Paper No.6(Copy of
Applicztion dte. 10.12.69 to SSP Allahabad
and copy to PMG LYW against Shri PM Srivastsva

DET Allahabad,

He has stéted in his applicatisn
submittecd to the U/S that besides above, he
wish to submit csrtain other documents in his
defence and has.indicatéd that the same will

be submitted soon.

A-S reqguested by Shri Kashi Prasad

he is hereby directed to submit the remaining

. Lﬁ?;;nca dacuments ( if any) to the undersigned

//"

sitively by 9.8.85 . He uwill also intimate

ke <i;;;2,,/1: —l“’/)ﬁ\ T
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the name of defence witnesses if any, by this

dat@o

Shri Kashi Prasad has indicated
in his application dated 25.7.85 that he
wish to produce to Shri S5.P.Gupta, Hand

Writting Expert in his defence,.

As, I, dont feel enough justification
for the same the request can not bs exceeded
to. However, he is permitted to cross examine
the hand writting Expert Shri H.S5. Tuteja
whose statemenc has already been regeoorded

in the proceedings held on 22.5.85.

I

It may plese be noted by Shri Kashi

Prassd that no further date for hearing will

Xfi‘;;be allow=d and the next dste fixed (to be %
Q

%
Yﬁh

B
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intimated by the U/S) will be final.

Sd/-I1ligable

( S.C. Auszsthi )
ENQUIRY OFFICER
ADT(OP)} 0/G GMT WP Circle
LUCKNOW.

Copy for information to:

1e Shri Kashi Prasad ,T.0. Sitapur
2, Shri Vishnu Sahai, 0A G/0 De Phones Bareilly
4; 3. xSxRxQxaxixﬁﬁ&&;x?x&anakx&ishuxaxﬁaad,

3 Shri S.D.mishra, C.BOI.7’ Naval

Kishore Road, LU,

S.Q.C.B.I./SPE,7,NaVa1 Kishore Re=zd,
Lucknouw.

fn Court, Analgwwlullgnce Office C/0 GMT UP Circle

: ﬁ"’ © 6;7\’ 55 LJiknau W.E.fe his No. UID/II ~-10/68/ 1
;3?%;%%352W~‘" ‘ m

. ri H.S.Tute, AGE GO/0 Govt. Examiner of

ity v“ﬁf("’-‘

~v,  Quectionecd documents, 30, Gorachand

' Road, Calcutta- 700014.

Qgg’ 7. Director Telecom (CA) Lucknow. N.K.Road

\§\ ) “”{5%7/:: \3 L ucknou .
R

he D.E.Telegrephs Sitgzpur .for n/a pi.

9. DEP Bareilly for n/a pl.

10. Dy. GM(Admn.)} C/0 GMT U Dircle Lucknow.
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL ADDITIONAL

" BENCH AT ALLAHABAD.

Claim Registration no.459 of 1987

ooooooooooooooo

Fixed for 20.10.1987

IR S S A A A Al Al
G "

]l-&sz(‘ /-‘KaShi Prasad Ceoecscenoscscscoscsesssscs ADPlicant,
i GH COURT
\ Ag_AHABAD

-

A%%QAI
58
E

Versause

Union of India opoooooo.tcoooooooooooooo Oppeparties.

Rejoinder affidavit on behalf of
claimant in response to the counter—-
affidavit of sri Ram Lal filed on

behalf of all the opposite-parties.

I, Kashi Prasad aged about: 45 years son of
Sri Pooran Das, resideat of 498 Rotigodam{sitapurfdo

hereby solemnly affirm and state on oath as unders-

éﬁigyﬁ\ 1. That deporent being claimant in the aforesaid

claim petition is fully conmersant with the facts of

the case. He has read and understood oo

the counter-affidavit filed by sri Ram Lal on behalf

of all the opposite-parties.

20 . That the conten of paras 1 and 2 to the
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counter affidavit need no replye.

=

3. . That the conteats of para 3 to the counter
affidavit need no reply.

4. That contents of para 4 to the counter-
affidavit need no replyﬁ however, it is submitted
that since all the dates hage besa giver in the
@euntes claim petition which are not disputedﬁthere-
fore; it is not proper to assert op behalf of the
opposite- parties that the same are matters of

records.

5. That contents of ?ara 5 to the counter-
affidavit are not admitted. fhe charges must be clear
specific and unambigious. It is submitted that neither
the gervice rules nor the principles of natural jus=-
tice provide that there can be amything as vimpliedn
in the charge-sheet. Non-mention of bad intention

in the charge-shect leads to vagueness of the charges
and even if such an objection * regarding vagueness of
of charges is not raised by the delinquent during
the degiplinary proceedlngs. the department is not
exXenorated from establishing charges beyond vagueness.
Mentioning of bad motive in the charge-sheet is mustp
in absence of which the delinquent cannot have an
opportunity to meet the charges and the real motive
which is prevailing in the mind of the disciplinary
authority. In this comnection reference may be made to

1985 LeT.Co 729 SeC., 1986 LeI+C.855 g.C. and 198§
LeI.C. 1961.
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6o That contents of para 6 to the counter-

affidavit are not admitted as written. fhe facts

as stated in the claim petition are reiterated to

be correct. The conteats of Annexures 10 and 13 at

pages 56,83 and 86 of the P Paper-book of the

claim petition strongly prove that the charge-sheet
has bezen issued after considering the report of

the C.B«I. which fact has also Ebeen admitted by

the opposite-parties in para 33(1) page 19 éf the
gpunter-affidavit. It is necessary to point out

at this stage that this‘report of the C.3.T.was
basis‘of framing charges against the deponent and
admittedly it was never supplied to the deponent.
This report of CeB.To was never made available to |
the deponent vhile on the other hand the authoritics
right from the disciplinary authority to appellate
authority{ all of them gave undue weightage to this
report which was never made available or even
disclosed'to the deponent. In view of the entirety
Of the circumstamces it is almost admitted that

the authorities acted on the recommendation of the
Inteliigence/C.B.TI« The Judgment and decision of

the authorities have been affected by the
recommendation of the C.B.I. who recommended for
imposing punishment upon the deponent as he was

told by the Enquiry officer as well as by the
Appellate authority during the course of disciplinary
proceedings and perdency of the appeal. It is the
human nature that such recommendations affect the
final decision and recommendations of c.B.I.havé

actually affected the decision o the parttes
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authorities. in the present case. This proceduré

has prejudiced the case of the delinquent. In this
conrection reference may be made to 1981 L.I.é.1546v
and 1985 L.I.C. 45 N.O.C. Since report of the C.B.T.
recommenrding for action has been admitted to have
weighed the minds of the auﬁhoritiesf the same may
be ordered to be produced before this Hon'ble Tribunal
by the opposite-parties which is highly relevant for
the disposal of the present claim for which deponent

has also hoved separate application.

7. That contents of para 7 to the counter
affidavit are not admnitted. The opposite~parties arc
morally bound to place the circumstances before this
Hon'ble Tribumal to show what they have done from ’
17.11.1971 to 3.1.1981 and during this period what
progress has been done by the opposite-parties; In
this connection it is also auhnitted that the opposite-
parties have also violated specific instructions of
the General Managerf Telecom. as contained in his
letter no.vIinyMisc-1-86/1 dated 16.4.1986. In the
aforesaid direction, five months time have been allowed
for holding enquiries, for taking ofi decision e on
Eaquiry report and for taking £inal decision. Tt is
sagd to point out that inspite of orders dated
10.4.1985 passed by the Hon'ble High court in

Annexure 3 of the application; the opposite-parties
have not even cared to comsider and give due respect

to the observations of the Hcmible High Court. puring

this period of 10 years there was not even appdintment
of Enquiry Officer.
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8o That contents of para 8 to the counter—
affidavit are denied. sri s.b.Misra was a stranger
to the department. actually it was the pressure of
the C.B.I. report that an Inspector of C.B.I. was
appointed Presenting Officer. To elucidate this
point; it is further necessary to call for the
report of the C.B.I. over which everything has been
relied upor but it is denied by the opposite-parties
that this report has not influenced the Enquiry.

9. That contents of para 9 to the counter
affidavit are vague. In absence of specific reply

to contents of para 6.6 of the claim apﬁlication, the
Same ars to be deened as correct. The respondents
were duty bound to furmishspecific reply rather to
avoid their respomsibility by saying that these are

matters of records, as such are not admitted,

10, That contents of para 10 ﬁo the counter-
affidavit are ux vague. In absenrce of specific reply
to contents of Para 6.7 to the claim, the same are

deemed to fhe correct. Responrdents should have

‘submitted specific reply after perusal of the record#g

rather to say that these are mtters of records arpd

as such require no reply.

11. That cortemts of para 11 to thescounter
affidavit are not admitted. A copy of the report
was specifically asked for on 9301981 as well as
on 6.4.1981. By these two applicatioms deponrent
specifically asked for copy of report of sri H.S.

Tute ja but the same was refused on 6.4.19 81;/{i////
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L3, True copies of deponemﬁ's application
dated 9.2.1981 im which he specifically demanded
copies of sri Tuteja's report amd other documents

and their refusal om 6.4.1981 are attached here~

with as ANNEXURES RAl amd Ra2 to the affidavit.

It is specifically denied that Presenting
Officer moved any application on 29.4.1983 for the
inclusion of sri Tutejé's name along with others.
There is no such application moved by ﬁresenting
Officer to the nmotice of the depoment. since no
application to the notice of the deporent was
movedf thereforé} there arose no occasion for the
deponert to raise any objection. Even'gnquiry.
proceedings dated 29.4.1983 contained in amrnexure
CA I there is no such mention of any application
to have been moved by the presenting Officer on
29.4.1983. If the intention of the respondents to
the effect that inclusion of sri futeja's name
along with others was requested vide Presenting
Officer's application dated 29.4.1983; them there
was no reason as to why this fact was not méntioned
in the emnquiry proceedings dated 29.4.1983 and as
to why its copy was not supplied to the deponent
and in the circumstances when deponent was

present in person on 29.4.1983) the date fixed for

the hearing of the enrquiry.

12. ‘ That contents of Para 12 to the counter
affidavit are denied in view of the réply al ready
submitted in Para 7 of this affidavit. go far as

the question of abnommal delay in the disciplinary

y
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proceedings, the Hon'ble High Court has already
observed that it is stocking'to the judicial
conscience. Respondents cannot be permittéd to say
anything after the observation of the‘an'ble ngh
Court dated 10.4.1985 contasimed in ARnexure no.3
at page 42 of the pPaper boock of claim petition.

13. That contents of para 13 to the counter
affidavit are denied. It is specificaliy stated
that annexures 2 and 2 A of the claim petiticn
remainéd undisposed till 29.4.1983. Mere empty
fromality of granting the permissi on to inspect
the records in the office which is Rot controlled
by the Enquiry officer is mot sufficiemt. Tt is
specifically submitted that no requisition memo as
mandatory under Rule 14(12)(13) of the ceat}al
Civil services (cca) Rrules was issued by the
Enquiry Officer to the D.E.g;_allahabad. Even the
copy of proceedings dated 29.4.1983 were not sent
to the D.E.T.aAllahabad. Deponent was mot allowed
access to the records by the b.EQT. ard Enquiry
Officer faildéd to issue.any requisition slip or
notice to the D«E«.Tepllahabad for the purpose.

In this way the deponent was denied with the
reasonable opportunity of his defence which 1ncludes
an opportunity of inspection or access to the
records which are proposed to be used against him

or which delinquent wants to use in his defence.

14. That contents of Para 14 to the counter é:
affidavit are Specifically denied.




,
The inspection of documents was not allowed in
accordance with mandatory procedure laid down
in Rule 14 (11);(12) and (13) c.C.a.rules.'1965-
The cop? of sri Tutéjé‘s report was not suppliecd
to the deponent insptle of his specific demand.

It is not only Recessary but interesting to point ¢
out that though the report of sri Tutejafgand
Writing Expert was proposed to be relied upon to
prove the charges; yet it was not supplied to the

deponent rather specifically refused on 6.4.1981

by me ans of Annexure RA 2. Sri Tutaja's statement

was recorded on 22.5.1985, even on that date
neither the report nor the copy of the statement
was supplied to the depoment. when evidence was

\sgrixv closed, the copy of Sri Tuteja's statement was
- supplied on 10.2.1986which are proceedings of

29.1.1986. The entire CaSﬁ%}S based on the report
baeen

A o§b§ri Tuteja which has not/ever today supplied

to ﬁgg'deponent;

So far as Enquiry officef's letter dated
220241985 is cbncerned it is submitted that there
was no occasion for the Enquiry offiper to say
that dgorent should produce list of deferce
witnesses becaws-e by 22.2.1985 proseuction evidence
was not closed. Therefore} there was no question
to give details of deferce witpesses. Proceedings
dated 22.2.1985 will indicate that the proseation
evidence was not over, therefore,’ on 27 25.2.1985
the deponent moved an application that he is
unable to produce evidence in support of his defence

2

at this stage.
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True copy of deponent'rs letter dated
25.2.1985 is attached herewith as Annexure RA3

to this affidavit. g

Under Rule 14(16) & (17%f(§j.c.g}nules
1965 defence evidence is to be called upon and
produced only when evidence of disciplinary
~ authority is closed and over. There is no provision
in the Rules which permit the Enquiry Officer to
> call upon the evidence of both the sides. such a
procedure and practice amounts to flagrant dis=-
,a//" o regards of Rules. SO to presume that depoment vide
| \\ his application dated 25.2.1985 will not produce his

evidence, is totally perverse and imagimary on the

. @ part of the respondents.
N Cone .Qj,_/ '

- ' It is also submitted that .in Annex_uIEIS_to
the claim petition which is page 44 of the paper-

\/\‘ - book in the last line after the word ‘?,.Enqt:iry " As®
o has been omitted to be typed, therefore, the last
line of Ammexure 5 whichis page 44 of the paper-
bock may be read "as a ¢&5E de_fence witnesst .

Deponent is attaching herewith the ture

true copy of his application dated 25.7.85 as ANNEXURE
RA4 to this affidaivt.

It is submitted that application dated.
1.4.1985 contained in Amnexure 6 to the claim petition
is to be read along with the application dated 25.7.85
which is annexure RA 4 to the rejounder affiglavit.

Since contents of Para 6.13 to the claim_

petition have not been replied by the respondents;‘
therefore, it is to be presumed that respondents have

J—
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nothing to say with regard to Para 6.13 of the

10,

Claim petition which stands unrebutted and are

~

therefore{ conclusive.

15, That in view of the facts stated in para
14 above with regard to the report of sri puteja
contents of para 15 to the counter~affidavit are

denied.

16. That with regards to contents of para 16
to the counter-affidavit, it is submitted that
there should have been earlier and expeditious

disposal of the disciplinary proceedings.

17. That in view of settled legal positiom
reported in 1982 L.I.C.21 and 1982 L.T.C.1920

as well as in view of the order dated 10.4.1885
mere pendenéy of disciplinary proceedings cannot
be the ground withholding the promotion and
efficiency Bar of an employee. It is clear that

- at this stage the respodents have again expressed
no respect to even towards the Interim order dated
10..4.1985 passed by the Hom'ble High court amd
Rules in this regard though not cited by the
respondents or notrelevant to be taken into

consideration at alle.

Copitrasect fageoaflze])
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18. - That contents of Para 18 to counter
affiﬁavit are denied and those stated in the
claim are reitrated to be correct, It is again
repeated that from 26.10.71 the date of issue
of Charge Sheet and its denial by deponent
on 17.11.71_ for a petty long period of 10 years
i.e. upto 3.1.81 respondents have done nothing
in the disciplinary proceedings for which they
have no explanations to submit before this

Hon'ble Coudt.Filing of Yrit Petition No.5946

of 1985 and interim orders passed therein

can not be denied. Depoment for the first time

applied for adjournment on %;;Efﬂkunary %f
il

proceedings on 5,11,82 only{under the extre‘h“ﬁ@
compelling circumstances,uhen he has remained
bed ridden due to fracture in his left knee
which prolonged for a period of about 6 months
and the respondents have been so discurtious

and unhuman that they conducted the disciplinary

proceedings .

19. _ That contents of Para 19 to counter

affidavit need no reply.

20. That in support of contents of
Para 21 to counter affidavit it is submitted
that the respondents uegeibound_to obey the
interim orders dated 10,4.85 passed in
Writ Petition No.5946 of 1985 which they

knouing/%%d and intentionally flouted to

e

harass and victimise the deponent,
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214 ‘That contents of para 21 to the

counter affidavit are not admitted . Deponent

had already

‘moved an_application dated 11.4.84

that since his defence representative has not

come, therefore his_right of cross examination

may be kept

reserved; No order of any nature

was passed on this application,True copy of

application

g
dated 11.4.86) is attached herewith
RA=5 to this éffidavit. So far as

as ANNEXURE

deponent's statement dated 29.1.86 to the

effect that
any witness
document in
on that day
him in view

the Enquiry

he neither wished to cross-examiné
nor he wanted to produce any
his_defence, it is submitted that
Oeponent had left nothing with

of the earlier orders passed by

0fficer. As submitted earlier

deponent was denied to have the copies of the

statements

proposed to be relied on in support

of charges on 6.4,81 as is evident from perusal

ot.“nnexure

RA=2 ko this affidavit. On 14.7.82

dopdnent again submitted khuk a list of

documentq and defancé,uitnessesvby.means of

AnNnexure=2

to claim petition at Page 38 of

the paper book of the claim, This application

was again reminded on 5.11,82 by means of

Annexure 2-A to the Claim Petition . No orders

were passed

on this application upto 29-4-83

on which date it was orderod that if documents

are made available by B.,E.T.Allahabad, then
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the same may be inspected.butwng_raguisition
slip as is mendatory. is to be issued under.
Central Civil Services(C.C.A.)Rules 1965,Rule
14(11),(12) and (13).There was no necessity -
to cross examine Sri §,.M.Tripathi and Sri P.M.
Srivastava who have nok deposed not even a
single word against deponent. Similarily the
statements of Lala”Ram,Rajjan Shah,Smt,
S.Radnoy were not at all required to be cross
examined because their statements have not
- even been referred by the Enquiry Officer
in support of the charge. On 18,5.85 uwhen
doponent was suffering with f:apéyre and was
bed ridden, and he applied for aﬁjournment
of date 22.5.85 by means ofha,regigtered.ietter
despatched under Postal Receipt No,3086 , the
statement of Hand Writing Expert was recorded

by the Enquiry Officer, Bven in the absence
V,

ofvgresenting,officer, Thus at this stage
again Enquiry QOfficer acted on behalf of
Presenting Qfficer in violation Rule 14(14)
to C.C.S,(*.C.A)Rules 1965.Apart from the fact
that copy of Sri Tuteja's report and opinion
with regard to alleged signatures was never
supplied to the deponent, even the copy of
his statement dated, 22.5.85 was supplied to
the deponent on 10,2,86 when every thing
was done as covident from perusal of Annexure _
_RA=6 to this affidavit. In these compelling,

biased and peculier circumstances when on
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29.1.86 neither the report of Sri Tuteja nor
his copy of statement dated 22,5.86 was with
him, hou he could have taken decision to
cross examine him,Deponent's request for
production of expert of his own choice uwas

< already refused on 25.7.85 by means of

Annexure 8 to,thefclaim petition at page
48 of the paper book of claim, Thus prior
to 29,1.86 when request for supply of d
documents including alleged report of Hand
writing Expert Sri Tuteja ,even the statement
of Sri Tuteja dated 22,5.85 was not supplied
. to him nor to his defence representative
and his request for production of experts
of his choice as?g;ﬁu,n,us.uas already refused
refexrod what was left there to whom deponent
could have cross examined., Therefore under

these compelling and exceptional circumstance

deponent refused to this empty formality

of cross examination and defence, When every
thing was refused _in_advance uwhat was left
there except the empy formality which
respondents were observing on paper. Hand
Writing Expert was never called for cross
examination for _uwhich opportunity should
have been given;Thére can not be any

justification for refusal of production of

/

Experts as proposed by deponent.
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22, . That contents of Para 22 to the

150

Counter Affidavit are denied. Perusal of

Annexure 4 to claim petition itself goes

to show that Hand Writing Expert of his
choice may be examined by”the.charéed

official as deponent made a proposal by means

of Annexure 5 & 6 to the claim petition

to which Enquiry Officer refused by means
of an arbitraty and_unreasoned and

non-speaking order contained in Annexure
8 to the claim petition.Even on 25.7.85 at
the defence stage deponent requested to
produce the expert of his oun choice e.g.

Sri 5,P.Gupta for whom also the request was

refused by means of Annexure B to claim
petition. | |

23, That contents of Para 23 to the
counter affidavit are denied. The Enquiry
Officer has no authordty to treat_the repoft
of Sri Tuteja at the cost of refusal of
opportunity of its rebuttal to the Deponent.
Deponent's :eqqesﬁ for production of expert

of his choice amounts to denial of opportunity

of defence.

24, The contents of Para 24 to the
counter affidavit a;e.denied”,=00 25,7685
Sri Tuteja was not at all present, Neither
copy of his report or earlier statement dated

22.5.85 was with the deponent on this day.

/
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Therefore, it is only to misguide the.Hon’blve

A arhy

opportunity to cross examine to Sri Tuteja.

25, - . That contents of Para 25 to the
counter affidavit are denied as written. Sri

Tuteja for the first,last and only one time

T appeared before Engquiry Dﬁficer,onv22.5.85 .
| On this date his statement was recorded in
/7 such a haste that Enquiry Officer choosed. o
to voilate Rule 14 (14) C.C.S5., (C.C.A)Rules,1965
% P The gtétgment of Sri,Tuteja_qan_notibe:treated

by way of simple opinion begéuse_entire

proceedings are based on it. Statement of
Sri Tuteja has been given in such a é&§§§i
weight that Enquiry Officer was afraid to

give an opportunity to the deponent even to.

rebut it. In these circumstances the evidencce
. of Tgteja'can,not‘be deemed to be the legal .
| evidence and in view of Principal of lauw
laid douwn by various.courts followed by shes.
Hon'ble Tribunal in 1987 L.B,., and E.C.41 & 74,
Such type of evidonce as is on éxistence
in this case can not be docemed to be a logal
| evidenco so as to gupport the charge and
entire action based on ‘such ghort of evidenceun

is nulty and not sustainablo,

26. ~ .The contents of Para 26 _to the
counter affidavit are not admitted. However
thae fact that documents mentioned in

our
Annoxuro PA-2 were not at all orderod to bo

I/
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N summoned nor were specifically refused to be
summoned .True copy of application dated 25,7.85
is attached hereuwith as Annexure RA=4 to this

affidavit.Annexure CA~2 are identical ,
applications except that in CA=2 date, mentioned
as 5,7.85 is incorrect.The correct date which

is 25,7.85 has been mentioned in Annexure RA=4,

. <
L 27, .~ That in view of the submission mado
'f: in para 21 of the Rejoinder Affidavit, contents
' of Para 27 of ‘the counter affidavit are denied
X

" and those stated in Paras 21 and 24 to this

affidavit are reterated in this connection.

28, That in.viocuw of the submission made
in para 21 of the Rejoinder Affidavit,contents
of Para 28 of the counter affidavitvare denied

and those stated in Paras 21 and 24 to this

affidavit are reterated in this connection.

L ow

29, . That contents of para 29 to Counter
Affidavit need no replykt:gt the copzﬂ__ﬂ
Enquiry Officer's report should have_ﬁeen suppllcc
earlier so that deponent would alse have been

in a position to have his say in this matter,

30, That contents of para 30 to Counter
Affidavit neod no reply,

31. That contents of para 31 to Counter

W

Affidavit need nof reply.
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32, . That in reply to para 32 of Counter
Affidavit it is submitted that inspite of clear
orders passed by this Hon'ble Tribunal, respondent:
shown their disrespect by flouting it in

persuance of their arbitrariness and malafidies.

33. _ That contents of para 33 arse not
admitted to be correct. Reply of each and every
ground as tendered by respondents in para 33 (1),
35(as there is no mention of para 34 in counter

in claim petition are re~itrated to'be correct,
Grounds raised in the claim petition are matterss
of arguments. Houever;_it‘is_again"aubmittad that
from §he‘contantions_raised in claim petition ,
counter affidavit and in this rejoinder affidavit
is much is quite clear that (i)enquiry
proceedings were abnormally delayed for a period
of more than 10 years , (ii) enquiry is based

and initiated after considering the recommendation
of investigation report of C.B.I. and not on
account of free exercise of mind by the
disciplinary authority, (iii) there has been
complete denial of opportunity of defence to tho
deponent in as much as he has not been allowed

(a) access to records thgh is further evidonced

by perusal of Annexure RA-] on which no orders

of whatsoever nature have been passed,(b) donial
of ‘adjournment when deponent was unable to move

BAx
due to fracture in his leg and even is absence

/
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of his dofenco represontativo as also evident

from perusal of Annexure RA-&-§(c) Non supply of

copy of report of Hand Writing Ekpert (d) non suppl
of copy of statement of Hand Writing Experttill
the final stage of proceedings and (e) rofusal to
produce defence witnesses i,e. Hand Uriting
< Export of his own choice. Apart from it there
has beenlflabrent‘dis:egard\of‘com?lianca of
be ' mgndatory prodedural,ru;asicausing”material
prejudice to the deponent, The Qumgﬂative effect
of all these illegaltica, non compliance of
statutérf rules and principles of natural justice
and fair play has resulted in passing of impugne d

illegal order déhich is based on no evidence and

particularly there is lack of legal evidence.

34, That contents of para 57 to counter
¢,
v N affidavit need no reply.
35. .. . That contents of para 58 to counter

affidavit are not admitted. Beponent is entitled

to the relief prayed for in the claim petition .

b PDN
‘ Y

Dated October 10 ,1987 (KASH PRASAD)
VERIFICATION.

1, deponent named above do hereby solemnl)
affirm and swear that the contents of paras 1 to
32 of this affidavit are true to my personal

knowledge and those of paras 33 to 35 are

Continued..seeee
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beliceved to be true by me. Nothing material
has been concealed and no part of it is false,
so help me God.

f

. |

e

LAy
_ . %

Dated OctoberECi,1987. (KASHI PRASAD)

-

1,A.K.Dixit, Advocate High Court, Lucknou
Bench,Lucknow declare that person making the
affidavit and alleging himself to be Sri Kashi

Prasad is the same person and is known to me,

dong_
iT)

ADVOCATE,
HIGH COURT ,LUCKNOY.
day of Bctober,1987 at JRJIN...a./P.m. by the
deponent Sri Kashi Prasad uwho hashboeq identified
by Sri A.K,Dixit,advpcata,_as above.,
‘I have satisfied myself by examining the

\

deponent that he fully understands the contents

and explained by me to him.

»

OATH CO Is§¥¢%ig?



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ADDITIONAL

Kashi Prasad

~

e
1

From

BENCH AT ALLAHABAD.

Claim petition nro.459 of 1987.

Ceosdedee

Versause

sssccosseses ., ,00essADpPlicant

7

Union or India and others cocoocassssesenocoR@SPORdents,

ANNEXURE NOe RA 1

Kashi Prasad Te.0Qe

Sitapure.

Registered A.De

Shri 'A.K.Gupta EeDo

Accounts officer

Office of the D.E.Tepegrahs

LUucknowe JePo

Kindly refer to procedings dated 6.3.81 at

your office at Lucknow regarding rule 14 case against

Meo

My defence nominee will be shri J.N.grivastava

Post Master gitapur. His comsent is given and he has

orly ome case as defence nominee. In this regpect kindly

intimate the next date of hearing i.e. 6+4.81 to my

defence nominee and arrange his reliefvtiziigg/the
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ABDITIGNAL
BENCH AT ALLAHABAD,

Claim petition N0.459 of 1987.

...........................

R T T

. Union of India and Others.ooooo.ooooooooooResandéntS.

ANNEXURE NO, RA= 2.

ENQUIRY PROCEEDINGS AGAINST SHRI KASHI PRASAD,T.O.
SITAPUR UNDER CCS(CCA)RULES,1965,

—— reapnms e

Bated Lucknow the 6=4-1981,
Enquiry proceegings"againsé the above official
was held today the 6th.April,1981 at 12.00 hre. in
the office of the D.E.T.Lucknou.‘The following were

present:=
1,'Shri A.K.Gupta ceee Enqu_iry 0fficer.,
2, Shri S.D.Misra esee Presenting Officer.

3. Shri Kashi Prasad .... Charged official.

The defence counsel Shri J.N.Srivastava,

‘Post Maater ,Sitapur did not turn up due to sickness

and some unavolfdable circumstances as mentioned by

Shri Kashi Prasad, T.0. charged official in his

application dated 6.4.81 . Due to these reasons the

inspection of documents could not be done by the

S

charged official,



7N

(2)

Annexure~ RA=2,

The presehting_qfficeﬁ was asked to éupply
the copies of the statemgnts_ﬁf‘the,uitnesses
mentioned in the Annexure 4:of_the chargeshéet.
The copies were made over tqhthE.cﬁargeonfficial
under proper receipt. The presenting officer also
presented the documents to the Enquiry 8fficer as

per Annexure 3 of the chargesheet alonguith other

 documents as per list attached.

The charged official demanded copies of
the documents uhich,iq,noﬁ permissble under the
rules., Charged official was asked to inspect the
listed documénts_ and may take_the gitracts
thereof, if desired.The charged official was again
requested to supply the list of uwitnesses he .
proposes to examine on his behalf. He informed that
the list of witnesses shall be furnished after
the inspection of documents with the help of

defence counsel,

~ Next date of enquiry is fixed for 6th,May,
1981 in the office of the D.E,T.Sitapur at 11.00
hours.
T ‘ Sd/A K.Gupta. /4 /g9
sd/S.D.Misra., (A.K.Gupta)-

644,81 7 ENQUIRY OFFICER.
Accounts 0Officer

Charged 0fficial.

v 7\Present1ng Dffiocer. ... ., . ;
' <§§§d/Kashi Prasad Telegraph Engineering Division,

- *

Copy to D.E.T, Sitapur for information,

e,

Lucknouw 226001 Phone=47195
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BENCH AT ALLAHABAD, ég

Claim Petition No.459 of 1987,

- e T T T L

KaShi Prasad ..;....-..........;.-..-..Applicant.

ERS Se

~ — L A, Sl

Union of India and OtherScseseesees.RESPONdEnts,

ANNEXURE NO.RA=3.

Reqd.
To
shri S.C.Awasthi,
(Enquiry Officer)
A.D.T.(Commercial)
§ % pffice of the G.M.T, ,
£ U.P,Circle, Lucknou,
Sir,

In response to the enquiry proceedings

on date 22,2.85 1 beg to state that prosecution

witnesses on behalf ot bhe Desceplinary authority
Ckflﬁ‘ve not veen examined upto the date. Therefore
jam unable to produce the evidence in support of
my defence at this stage. I will do so after all
the prosecution witnesses on behalf of the
desciplinary authority have been examined and the

evidence from prosecution side will be closed

s

totally.
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ANNEXURE RA=3,

Further I have to say that the documents
which are to be produced in my defence, some of them
are available in the Civil Court and High Court of
Allahabad and it will take some time to bring the
certified copies of the same fnom there I will p
produce all the documents as soon as I am able to
collect them alonguwith with the list of defence

witnesses if necessary.

Yqurg_faithfu;ly,
sd/ Kashi Prasad, T.0.

Telephone Exchange,

Dated 25,2,.85, _ Sitapur,
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ADDITIONAL

BENCH AT ALLAHABAD,

KaShi prasad .Q'....Q.O...0'.".....Applicant.

s

VERSUSS

................

Union of India and others...........Respondents,

ANNEXURE RA=4.,

To
shri S.C,Awvasthi,
.. J(Ea0l)
A.D.T,(Commercial)
0/0 G.M.T.U.P.Circle, Lucknou.
at Sitapur,
Subject:= List of B/uithesses in addition and

production of B/Documents in my defence.

Sir,
Kindly refer to my application dated

1.4.85 whereas I requested your goodself to send
the disputed documents to Shri S.P.Gupta,Hand
writing Expert, Civil_Cqurts compount,Lucknow for
his opinion. I again request you to kindly do the
needful for the same, ‘

Regarding submission of 0/Documents I beg
40 produce following documents which aré available
with me as D/Documents in my defence .Other some
D/Documentsare available in Civil Courts and

High Court of Allahabad will be submitted soon

e
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ANNEXURE RA= 4.

when they are (certified copies) are available
from there if ybu permit me , ‘

In this regard my applicatjon dated 14.7.82
may kindly be also referred for some D/Documents
from D.E.T. A.D. , )
1.(Photo state)copy paper No.1 Copy of Suit No.814/6
2. " " paper No.2 Copy of suit No.470

of 70 against Sri P.M.Srivastava
the then D,E.T,Allahabad,
3. " "  Paper No,3 Copy of application
dated 13,1.70, tp D.E.T.Alld,
4, n " paper No.4 Copy of application
dated 25,11.69,
5. " " Paper No.5 Copy of F.I.R.
against B.E.T. Alld.dated
29,11.69, |
6. " " paper No, 6, Copy of application
dated 10.12.69 to S.S.P.Alld .
and copy to p,M,§.luckbou
agajnst Sri P.M.Srivastava,
D.E.T,Alld,
. Thus noy it is clquthat'these docomen shoy
‘ Ko faul “5
enemity of Sri P.M.Srivastava the then D.E, Tﬁ?{
my services with the pre judiced of mind by mean
of this forged cass. Kindly accept these documents

in my defence,
Yours faithfully,

<Q;\ Dated at STP Sd/ Kashi Prasad; -
25,7.85, o - T.0.
Telephone Exchange,

Sitapur,

s
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ADDITIONAL
BENCH AT ALLAHABAD.

Claim Petition No.459 of 1987.

Kashi Prasad ooooooocootoicoo.coococacooocoApplicant

VERSUS,

R T

Union of India and others...<.......Respondents,

ANNEXURE RA-RA S

By hand at Allahabad,

To

.The Enquiry Officer,
(5.0.0.T. Lmp.Kheri at Allahabad, )

Sir,

Due to sickness of his wife my defence
counsel Shri Vishnu Sahai 8/A of A.E.TyKiBareilly
has not come_to atteng the dnquiry date on 11.4.84
at Allahabad.

Therefore, it is requested to you that my

right of cross_ examination to P.Ws. may kindly
be kept reserved and another date may kindly be
fixed to cross examination P.Ws. in the presence

of my defence counsel as I am unable to cross
them in his absence,

Yours faithfully,
Sd/ Kashi Prasad.

Dated, Telephone Exchange,

11.4.84, Sitapur.

St
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ADDITIONA L

BENCH AT ALLAHABAD.
Claim Petition No.459 of 1987.

Kashi Prasad ooco"o- . -ooo.ocov.o veon uApplicant.

VERSUS.

Union of India and others.........Respondents.

ANNEXURE RA-G,

* DEPARTMENT OF TELECOMMUNICATIONS |

OFFICE OF THE GENERAL MANAGER TEBECOM,U,.P.CIRCLE
.. Luckeow.

No.Con/Kash1 Prasad/ Dated Feb.3,1986.

-Enquiry proceedings against. Shri Kashi
Praoad T.0.Sitapur under CCS(CCS)Rules 1965 held
on 29.1.86 af 11,00 h¥d. in the office of Divisional
Engineer Telegraphs Sitapur, -
.The following uere”presenfz- N
1, Sri S.D.Misra, CBI/SPE Presfiing Officer.
2, Sri Kaéhi_Prasad,I.O.charged official,
- The defence counsel Sri Vishnu Sahai
did bot turb up .
‘.@“1$hs enqu1ry‘by,the,undersigned_Sri Kashi
Prasad informed that he does bot wish tq_sub@it
any defence documents other than those already
submitted by him during proceedings held on

/ﬁijb 25th.July,1985, He also expressed that he will

‘not produce any uxtness in his defence. He
i

indicated that he gished to give a statement and
requested that the;same be recorded.

The s;atehent given by the chérged
official Sri Kaghi‘Prasad was recorded by the
undersigned in presence of the presenting Officer

[ Y : F
who cross examined Sri Kashi Prasad . A Copy.o

L4

—

; ) i Wi dad.,
the same was handed over to Sri Kashi Pra2
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ANNEXURE RA= 6.

and to Sri S.D.Misra, Inspector C.8.I1.(Presenting

Officer).

As no further defence witnesdes are to be
produced by the charged offlcial .the enquiry

proceedings in the case gre hereby closed,

Copies of the statement by Sri H,S;Tuteja
AGE QDB Calcutta dated 22.,5.85 are being sent to the
presending officer and to the charged official

alonguwith this memo as requested by them.

The presenting oggiuntofficer will o 1ad”
submit his written brief latest by 14th, Feb.86 to
the undersigned,Thereafter submit his written brief

by 25th. Feb?86.

*

sd/ SvC.Awasthi. |
ADT (OF) % GMT U.P.Circle,
~_ Lucknou,
Copy forwarded for information tos-

1: Sri Kashi Prasad,T.0.Sitapur,"

2, Sri Vishnu Sahai-GA % DEPhones Bareilly .

3. Sri S.0; Misra, G.M. T-/GPE 7 Nawal Kishore Road,
Lucknow, = _ :

88X S,P.C.B.I., 7. Naual Kishore Road,Lucknouw,.

., Vigilance Officer % GMT U. P. Circle,Luckhou,
w.r.to his file No.VID/M 10/68/1
Director Telecom (AA) Luckbow.N.K.Road,;Lucknou,

DY .G.M.(adnn) % GMT,U. P Circle,Luckbou,
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IN THE CENTRAL ADMINISTRATI®E TRIBUNAL, ADDITIONAL
BENCH AT ALLAHABAD.

Claim petition no.459 of 1987

Kashi Prasadeccssocessevseseacscccececs applicant

Versus

Union of IndiaoooooooQQOOooooocoooo_o Respondents

annexure No. £-B ]

shri S.C.awathi,
(Enquiry officer)

AeDo T.q/P(Commercia%)
0/ 0 GeMeTeUsP.Circle,
Lucknowes

subject: Reg. Submission of defence witmesses or

documents etce.

Ref. Zgqniry proceedings and my application dated
25.7.850

Respected Sir?

Wwith reference to above I beg to state
that the following documents which are available
in the Civil Court Allashabad in Suit n0.814/1969
(decided in the court of Munsif west allahabad
in 1977); may kindly be ordered to be requisitioned
to help my defence. These dpcuments are very much

essentaial and relevant in this case.

S
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No further defemce witness/defence docu~
v
ment will be produced or asked afl per list to be
submitted to you except the following documents.

l. Exhibit no.29 to Ex.34 six medical bills
submitted by the D.E.T.allahabad in 1970 in

the court » in rebuttal period of the bills
Dec+.67 to Feb.68 of Dr.M.Ce.Gupta Incharge, O.P.D.
SeR.N. Hospital,allahabad

2. Hand wiring experts opinion ’_(Govt.expert SeP.
C.I.D.Scientific Brmach, Lucknow) om the above
disputed bills in the court.

3. Copy of judgment of the above case(Court held
it to be = forged amd did not bear my signatures
and hand writing the matter ae;l‘h/ dropped.

Yours faithfully,

sd. Kashi prasad
Dated 5.8.85. :

TeQo :n'.
Telephone Exchange,

Sitapur.
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BENCH AT ALLAHABAD

Cl im Petitlon No.459 of 1987.

..........................

Kashi Prasad .........-.,............Applicant.

Versus,
N cegiettpivn e

Union of India and others...........Respondents.

ANNEXURE RA- 8.

*

INDIAN P. & T, DEPARTMENT,
Dffice of tho Mandliya AbhiYanta._
Bareilly Phones Abhiyantrik Mandal,
Rampur Bagh, Bareilly,
To

Sri S.C.Awasthi,
Enquiry Officer

(ADT 0.P.)
0/0-G.M. T.U.P.Lucknow.,
Regd. Uated at 24.1.86

No.E.8/GEN/110 . :
Subs~ Enquiry under rule 14 C.C.S.(ccA)Rules,1965

against Sri Kashi -Prasad T.0.STP

Ref. Your no.Conf/K.Prasad dated 16.1.86.

- > 4 - -~ ne o e -

.Sri Vishnu Sahai, #?.0.A of this office ha g
intimated that he is unable to procéed due to
illness. Some other date may be fixed ét Bareilly

as he has not been advised travelling by his doctor,

Sd/ Mandliya Abhiyanta.

Bareilly Phones Abhiyantric

Mandal .
Rampur Bagh Bareilly,

Copy to Sri Kashi Prasad T.0.Sitapur,
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BENCH AT ALLAHABAD.

Claim Petition No.459 of 1987,

L T

Kashi Prasad................................Applicant.

VERSUS,

S

~ =< Union of India and others;,ceccsese.« Respondents .

"~

*},\ ANNEXURE RA=~ Q.

4

Regd.
To

Shri S.C.Auasthi,

. . (Enquiry Officer)
A.D.T.(Commgrcia;)

0/0 G.M.T. U.P.Circle,

2: ) Hazaratganj, Lucknou,

Sir,
_With reference.to your letter No.Con/K.pd.
dated 16-04-85 due to an accident by motor cycle
I have got leg fractured again and am unable to mov e
and to attend enquiry date fixed on 22,05-85 at your
office at‘Luckngu.
Therefore, it ies requested to you that very

indly postpone the dategénquiry and other date may

kindly be fixed at Sitapur to enable me to attend

the sccelome.
. I shall be greatful to you.
Yours faithfully,

-

Sd/ Kashi Prasad
Dated 18.5.85. ,

______ A 18,5.85
) , - T.0.
qL) Yelephone Exchange,

9(? S , Sitgpur.
.
i£>%////copy to D.E.T.Sitapur for information and n/a Pi{



/Jl .

-« “~
/

In The Central Administrative Qribunal, Additional Bench,
at '
ALl shabads

Claim Noe 459 of 1987

Fixed on 2441241987

Kashi Prasgdee

Vse ) ~
Union of Indig and otherses seOUppePartiese

Suppl ementary aA@fidavit on behalf of

Claimént in sypport of ¢laim petltlo?‘

— —— — — — oy -—
=3 ‘;—"—-—-—.--—-—-—- —— T I, — T i e

I, Kashi Prgsad aged about 45 years s/o

Sri Puran Das resident of 498, Roti Godam, Sitapur °
do héreby solemly affim and state on oath as urders -

L oy

1o That deponent being claimant in the
afo resald claim petition is fully conversant with

the facts of the casse

2o hat contention o f opposite parties to
the effect that statement oka-%»- Tuleg a, 4sstte Govte
Exgniner of questioned documen sy C2lcuttg Was recorded

on 2251985 is not cofrect as stated by oprosite parti ese

B That correct & actual poéj.tiion is that

Sri Tuteja submitted his written statement in his ovn
hand writing on 22051985 in the chamber of ST Sele

AWasthi enquiry officer. The 1l event portion evidenciug

such foct, as given in attegteg copy of Sri Tute;;a'

82 WIAD I
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Statement (as supplied to the deponent vige dnquiry
7 . : : :
Offioerﬁ;sa etter Dte 3¢2¢86, is rep mduced belowsnitrliti.,. -

"This gtatement in 5 pages was reco rded

in my o¥n hand writing on 2251985+ '

sS4/~
( HeSe Tuteja)

Asstte Govte EXamz?_ner of
Qde Dbcuments, Calcuttaen
Wabove statement (Written) was submitteg
to the U/S by Shri Hege Tutej 8y AeGoe e QeDe
Calcutta on 22585 in my chamber in the ...
0/0 GedeTeUePe Gircle LucknoWe 77
) 8d/-
(S¢Ce Masthi )
.
"000 )
e -
‘) ‘ 4o That this fact was 1eft to be brouyght to
the notice of Hontblé Tribund at egh ier stage.
Se That in case opposite parties refuse to
accept contents ofparas 3 of this affidavit, deponent
” shall poduce the attested copy of Sri Tuteja's Statement *
~,)\i .
| D . Dte 22454 i th tb i
| \% 5¢1985 (as supplied to thyg deponen_‘my Hm?&r}}hl .S
(. N%) 0fficer vide his letter Dbe 3.2.86) % the Row b
- %E ohdle Limme of Fimed Heayimg of fu st
0 e
o '.1\_, Deponent,

Dece }'«( 41987« | (Kashi Prasady,
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Verification

[ —. Y

I, sbove named deponeént do hereby verify that
the contents of paragreph 1 to & of this affidavit are trye
to my ovwn kmpwledge, and these of para 5 are believed
to be true by me, that no part of it is fal se, and that

nothing material has been concsgled; So help me Gode

\,/(

b/
| Decs ) 51987 k‘g&ﬁf_’_
o ( Kashi p rasad
I kno¥ and identify the deponent who hasg

signed on this affidavit in my presencee.

T g

( e Ke mt) ’
Advo cate,
High Court, Lucknowo

81?ﬁolemnly affimed tefore me on __):_L_I_b_day
of Dece 19 atl

m./mg'ﬁy Sri Kashi Prasad th
," deponent who is identified by Sri AeK. Dixit Advocate Bigh
Court LucknoW¥e.

I have satisfied my sel f by exarnining the
deponent that he understands the contents of this gffidavit

which have been read cut & explained by me to hiwwm.

i ath
U0 oat Commlssloner,
S FO.
W 7 oy,
- 7 ()‘
~v 3 - ,\vk.'-‘
{ y Sl ‘gi
~C
Ay
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- SHASHI Kmmn V. Sunonn:f[' MAR ( Wanchoo J.

1964

Govmnmu»t servant wig punished on any jground
- persdnil 16 tho’/’%uvml, concerned,  Tlfis deci-
sion wotrd i have relevance only if a Government
scrv'}? was dealt with in a legally pe‘rmlssxbl
wafier by the Government  without any refe-
xcnu‘ to his miscqnduct, Indeed, on tho facts
of that case the IJgh Court procccded on the
basis that refixation of scniority was logally per-
missible, - The decisions referred (o m/that judg=

ment were also related to valid orders mad@ by

the Govermnent dchors misconduct of the Gov-
crnment servants concerned. In all those deci-
- sions no punishment was i ' upon the
Covernment  servant, for “not s'ltisfy
cither of the two tests lnid.  down/in' Parshotam
Lal Dhingra’s case, 1958 SCR 828,: (AIR 1958
SC 36). But, in the present case I have held
that the Government has no power to “de-con-
Airm” the respondents who weré¢  lawfully ap-
pointed as permanent Tahsildars. - .If that be
, 50, their reduction in rank was [punishment in-
“licled on them. They were punished though
thcy were not guilty of any miisconduct, The
" said judgment and the  decisfons  referred to
“therein have, therefore, no  application to tho
- present case.

(24) 1, thcxefore, hold that the respondents

)lmd a right to occupy a subsfantive rank in the

posts of Tahsildars and theig reduction as offi-

ciating Tahsildars was - cert u]y reduction in
rank as punishment.

(25) In this view, it i
express my view whether, if the reduction in
rauk of the respondents  whs not punishment,
the High Court could have interfered under Art.
226.0f the Constitution on the ground that the
Government acted in derogation of the statutory
rules,

(26) 1n the result, the

. dismissed with costs.

OBDER

not necessary to

'pcnls _fﬂil and are

' ("7) Tu view of lhe opinion, of the majority,
tho appeals.are allowed, - Costs \throughout will
be borne as incurred. :
AH/V.BB., = Apheals allowed.

[

Court 520 (V 51 C 67)
AIR 1958 Cal 264)

13th Sepwmbcr, 1963
v B GAJENDRAGADKAR, K. SUBBA RAO,
- Ko N, WANCHOO, N. RAJAGOPALA AYYAN-
-"GAR AND ]. R, MUDHOLKAR, JJ.

Shashi Kumar B'mcnee and others, Appel-

‘/AIR 1964 _Supreme
(From Calcutta :

Tants v. Subodh Kumar: Banoyjeo sinco deceased

and after him his. logal .
others, Respondents,

Civil Appeal No. 295 of 1960.

, (a) - Suocession Act (1925), Ss. 03 and 289
= Will — Mode. of proof ~—

1064 8; C. D.F,/84,

representatives and

Onus — PnncxpleS'

[Pns. 28.27] Supreme Oourt o2€) ‘

mdicatcd ~ When court would z,uml plobulc

'AIR 1958 Cal 204, Reversed,

The mode of proving a will does not Oldl-
tiarily differ from that of proving any other!
document except as Lo the spoecial requirement
of attestation prescribed iu the case of a will by
S. 63, Succession Act. The onus of proving the
will is on the propounder and in the absence of
suspicious circumstancesg surrounding the exccu-
tion of the will, proof of testumeutary cupacily’
and the signature of the testator as required by
law is sufficient - to discharge the onus.
Where however there arc suspicious  cir-
cumstances,. the onus is on the pmpoundu to
explain them to the satisfaction of the court be-
fure the court accepts the will as. genuine.
Where the caveator alleges undue influence,
fraud and cocrcion, the onus is on him to prove
the same.  Even where there are no such plcqs
but the circumstances give rise to doubts, it is
for the plopoundu to satisfy the conscience of
the court. The suspicious circumstances may he
us to the genuineness of the  signature ol the
testator, the condition of the testalor's wmind, tho
dnsposmons made i the will being unn.xluml
improbable or unfair in the light of relevant cir-
cumstances or there might be other indications
in the will to show that the testator’'s mind was
not free. In such a case the court would natu-
rally expect that all legitimate suspicion should
be completely removed before the document is
accepted ag the last will of the testator. If the
propounder himself takes part in the exccution
of the will which confers.a substantial benelit -
on him, that is also a circumstance to be taken
into account, and the propounder is required to
remove the doubts by clear and sutisfactory evi-
dence. I the propounder succeeds in remuving
the suspicious circumstunces  the court would
grant probate, even il the will might be unnatu-
ral and might cut off wholly or in part near re-
lotions.- AIR 1959 SC 443 and AIR 1962 SC
507, Foll, {(Pura 1)

The fact that the will in dispute is a holo-
graph will and admittedly in the hand of the
testator and in the last paragraph of the will the
testator had stated that he had gigned the will
in the presence of the witnesscs and the witnes-
ses had signed it in his presence and in the pre-
sence of each other raise strong presumption of
its regularity and of its being duly excented and
ntlested. I there is hardly any suspicious ctr-
cumstance "attached to the will it will require
very little ‘evidence to prove duc exccution and
attestation of the will. (Para 5)

Icld on a roview of the entirg evidence in
the case that duc execution and attestation of
the will in dispute had been proved as alleged

* by the propounders and they were entitlgd to the

grint. of probate. The High Court was not
right in first considering the evidence of the ex-
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" 680 Supreme Court [Pns, 1.‘2] _SnAsm Kuaar v. Sunovit Kuman { Wanchoo J'.). 5‘% /A LR

, pert and holding on its basis that the will could
not have been signed in 1948, when there were
practically no suspicious circumstances and all
the circumstances pointed to the duc execution
and attestation of the will. The High Court
\Pas also not right in discarding the testimony of
he attesting witnesses as false when all the
probabilities of the casc were against the ex-
pert’s opinion and the direet testimony of the
attesting witnesses was wholly inconsistent with
it. "AIR 1958 Cal 264, Reversed. e ’
: . , (Paras 15, 21, 24)
‘/ (h) Evidence Act (187
denco  of
value,

The cxpert’s evidence as to handwriting is
opinion evidence and it can rarely, if cver, take
the place of substantive evidence. Before dct-
ing on such cvidence it is usual to see if it is
. corroborated cither by clear direct evidence or
. by circumstantial evidence. - .
' Where the question is - whether - the will

was ‘executed on the date on which it purports

to have been exccuted and there are no suspi--

" _afcious circumstances’ attached to the will, -the

_mere opinjon of the handwriting expert that it
was. executed much later cannot  -override the
positive evidence of the attesting witnesses espe-

- cially when he has not applied any chemical
tests which according to his own opinion dia
- essential. - (Para 23) j

M’}i

(c) Evidence Act (1872), S. 3 — Apprecia-
“tion of cvidence — Evidence of attesting wit-
nesses to a will — Slight discrepancy as to time
of execution,

Where the evidence of both the attesling
witnesses to the will is that the will was execu-
ted in the after-noon on the datec on” which it
- purported to have been exccuted, a slight dis-

- - crepancy in the evidence of these witnesses as

to the timo when the will was exccuted is not
- so scrious as lo destroy tho value of their evi-

dence especially when the witnesses .were giv-
" ing evidence after 8 or 9 years after the execu-
“. tion of the will. . (Para 17)
(d) Evidence Act (1872), S.-3 — Appre-
. ciation of evidence — Chance witness.

- The mere fact that the attesting witnesscs -
to a Wil hdappen to be chance witnesses is no
ground for disbelieving their evidence: It may

" be that it iy more usual {or witnesses to be call-
ed when a person is intending to execute a will;
-éven so there is nothing impossible in advah-
- tage bejng taken of the aceidental prescnee of
witnesses in this conncction. . (Para 16)

+ .+ Cases Referred : Courtwise Chronological Paras.

- (59) AIR 1959 SC 443 (V 46): 1959 Supp
< "(1) SCR 426, H. Venkatachala Iyengar v.
© B. N. Thimmajamma - * - . .7 -

2), S, 45 —~ Evi-™
Ilandwriting  expert — Kvidential |

© - (Para 21) )

.

(62) AIR 1962 SC 567 (V 49): (1962) 3
"SCR 195, Rani Purnima Devi v. '
. Khagendra Narayan Dev 4

Mr. N. C. Chatterjee, Senior Advocate, (Mr..

D. N. Mukherjee, Advocate, with him), for Ap-
pellants; Mr. H. N. Sanyal, Solicifor-Géeral ok
India, (Mr. P. K. Chatterjee, Advocate, with
him), for Respondents Nos. 1. 2 (i) to (viii) and
3to8 - -

The following Judgment of the Court was
delivered by

WANCII0O0, J. :

+ This is an appeal on a certificale granted
by the "Calcutta ‘High Cowt. The appellants
are the sons of Ramtaran Banerjec dcccased
(hereinafter referred to as tho testator). They
had been appointed exceutors under a will pur-
ported to have been executed by the testator
on August 29, 1943, -Tho testalor was about 97,
years old when he died on April 1, 1947. The
appellants applied for probate of the will in the’
court of the District Judge in June 1947. Their
case was . that the will in dispute was the lust
will and testament of the testator and had been™
duly exccuted. The petition-was opposed by |
Subodh Kumar Banerjee and Sukumar Bancrjce
who are also sons of the testator as well as by
the decendants of Sushil Komar Bancrjce and

Sanat Kumar Banerjee, two other.sons of the

testator who had predeceased him. The main
ground of opposition was that the will hiad not
been properly executed and attested, though it
was also contended that it was not genuine, and
“the testator did not have testamentary capacity
at the time of signing the alleged will and that
the execution of the will had been obtained by
undue inlluence, fraudulent misrepresentation
aud coercion, '

(2) Four main issues arose on these plead-
ings, namely,— '

(1) Is the wili ponning?

(2) Has the will
and attested?

(3) Iad the testator testamentary  capa-
city nt the time of the signing  of the alleged
will ? o

(4) Was the execution of the will obtained
by undue influence, fraudulent representation
and cocrcion, as alleged ? -

The District Judge held on the evidence that
though the testator- might have becn enfeebled
in body, he retained a sound and disposing mind
almost upto the Iast moment of his life, and ono
of the last documents executed by the testator
which was attested by one of the caveators him-
self, was dated March 8, 1947. The issuc as
to undue influence, fraudulent wmisreprefinta-
tion and coercion was abandoned and was thus

been properly exccuted

4 answered in favour of the appellants. The Dis-
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trict_Judge also held that due execution and
at{estation of the will had been proved and that
the will wie gonadug,  In cotsequence o gran
ted probate withsa-copy of the will attached to
the appellants, '

(3) The present respondents then went in
appeal to the High Court, and the only issue
that was urged before the High Court was wilh
respect to the due execution and attestation of
the will,
was that though the will appeared to be dated
Angust 29, 1948, the signature of the testatlor
appearing at the bottom of the will could not
have been made in 1943, and reliance in this
connection was placed on the évidence of a
'h handwriting expert. The High Court first examin-

ed the evidence of the handwriting expert as to
the date on which the signature appearing at
the bottom of the will could have been
made. The High Court differed from the
trial court which had also considered the evi-
dence of the espert and had refused to rely upon
it in preferenceggto the evidence of the attesting
witnesses and came to the conclusion, relying
on the evidence of the expert, that the signature
could not have been put at the foot of the will
in the year 1943 and similarly the names on the
plan attached to the will could not have been
written in' 1943. Therefore having come to this
conclusion, the High Court held that that was
the end of the case of the propounders and the
attesting witnesses must also be held to have
deposed falsely. Having reached this conclu~
sion, the High Court then went on to consider
the evidence of the attesting witnesses and said
that independently however of the view express-
ed by it as to the evideuce of the expert it
whs not possible to rely on the evidence of the

lwo attesting witnesses and consequently found

that due execution and attestation of the will
«1ad not beecn proved. On this finding, the
High Court reversed the judgment of the Dis-

~grict Judge and rejected the petition for probate.
As the High Court’s judgincut was one of rever-
sal and. the amount involved was over rupces
twenty thousand, the Iligh Court granted a cer-
tificate of fitness to enable the appellants to ap-
peal ‘to this Court; and that is how the matter
has. come up before us.

(4) The principles which govern the prov-
ing of a will are well settled; (see H. Venkata-
chala Iyengar v. B. N. Thimmajamma, 1939
Supp (1) SCR 426 : (AIR 1959 SC 443) and
Rani Purnima  Devi v. Khagendra  Narayan,
Dev, (1962) 3 SCR 195 : (AIR 1962 SC 567).
The mode of proving a will does not ordinarily
differ from that of proving any other document
except as to the special requirement of attesta-
tion prescribed in the case of. a will by S. 63

of the Indian Succession Act. The onus of pro-

ving the will is on the propounder and in the

The main contention in that behalf

Suasur Kuyar v, Susons Kuvar (Wanchoo J.) [Prs. 2.5]. Sufpi‘exﬁé Court 5[

absence of suspicious circumstances surrounding
the exccution of the will, proof of testamentary
capacity wid the signatare of the testator g e
quired by law is sufficient to discharge the onus.
Where Lowever there are suspicious circumstan-
ces, the onus is on the propounder to explain
them to the satisfaction of the court before the
comt accepts the will as genuine.  Where the
cavealor alleges undue influence, frand and
cocrcion, the onus is on him to prove the same.
Even where there are no such pleas but the
circumstances give rise to doubts, it is for the
popounder to satisfy the conscience  of (ho
court. The suspicious circumstances may be ag
to the genuineness- of the signature of the testa-
tor, the condition of the testator’s mind, the dis-
positions made in the will being unnatural im-
probable or unfair in the light of rclevant cir-
cumslances or there might be other indications
in the will to show that the testator'’s mind was
not free. In such a case the court would natu-

. rally expect that all legitimate suspicion should

be completely removed before. the document is
accepted as the last will of the testator. If the
propounder himself takes part in the execution
of the will which confers a substantial benefit
on him, that is also a circumstance to be taken
into account, and the propounder is required to
remove the doubts by clear and satisfactory evi-
dence. If the propounder succeeds in remov-
ing the suspicious circumstances the court would
grant probate, even if the will might be unnatu-
ral and might cut off wholly or in part near,
rclations. It is in the light of these settled prin-
ciples that we have to consider, whether the ap-
pellants have succeeded in establishing that the
will was duly executed and attested.

" .

(5) Before we consider the evidence as to
atlestation, there are certain prelin.inary facts
which are not in dispute and which may be sct
out. The testator -was a man of great wealth
and a well known lawyer of Calcutta. Though
he retired from the Bar in 1935, he continued
to be the clected President of the Alipore Bar
Association till the end of 1946. He died at
the very advanced age of 97 and was about 93
years old when the will in dispute is said to
have been executed. He was the head of a
large family, having seven sons, five daughters
and numerous grand-children. ; His wife died
on July 2, 1945, Two of his-sons, Sushil and
Sanat had predeceased him. .Before his death
the testator had already made provision for his
heirs by exeeuting 8 number of documents, T
scheme he used was to granta perpetual lease
of the property in favour of the person whom he
wanted to benefit; ultimately * the’ reversionary
interest in the leased property which the testa-
tor had was also conveyed to'the same child.
In this manner he had disposed of property
worth about rupees sixty lacs,"half to the pro-
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the appellants) and half to
\nmnciv the respondents). The
refers to the remaining property
which is said to be valued at rupees three lacs
Lozl It isygitmessed by two persons, namely,
\L“mathaxy Mookerjee  and: S.mbhum.u
i. The entire will is in the handwriting
1e testator and has been corrected in various

‘Piaces and the corrections have been initialled

bv the testator. It is mot in dispute that the
body of the will was written out by the testator
between January and Murch 1943, leaving some
blanks hcre and there, particularly in relation
o the numbers of immovable ploperties dispos-
ed of and also in soms cases the name of the
g_)a_rmulnv lecatee to whom the properties wers
o go. It also appears that the testator suffered
fiom a severe illness in July 1943 and at one
time his life was despaired of. It was after re-
covery from this serious illness that the will in
dispute is alleged to have been signed by him
cn August 29, 1943, It is also not in dispute
that the signature at the bottom of the will is
the signature of the testaor. Further though
at oue e there was dispute whether the date
under the sicnature was written by the testator,
the rcqpondentq have failed to prove that the
date "29-8-1943% is not in the handwriting of
the testator. The dispositions in the will are
in favour of the various sons and grandsons of
the testator and also of his wife, and wher-
ever the testator had deprived any of his des-
cendants of benefit under the will he has given
reasons for the same. Further the will recites
at the end that the testator had signed it in
the presence of the attesting witnesses and that

the attesting witnesses had seen the testa-
tor signing it and that the attesting wit-
nesses had attested it in the presence
of the testator and of each other. In

view ¢f these facts the High Court had also to
recommize that the will could by no means be
said to be an unnatural document. There is no
evidence to show that the propounders (namely,
the appellants} had t'xLen any part in the execu-
ticn of the will. We shall later refer to the
evidence of the attesting witnesses which shows
that the testator had cautioned them not to
speak of the wi¥ and to keep the fact of their
having attested it secret. The issue as to undue
influsnce, fraudulent misrepresentation and co-
ercien was, according to the District Judge,
“clearly, categorically and unconditionally aban-
doered” by the respondenis. There can zlso be
no doubt that on the evidence, the testator was
in a sound and disposing state of mind and had
full testamentary capacity not only on-August
29, 1943 when the will purports to have been
=xecuted but even almost upto.the last day of

his life, for he had executed many documents

in 1934, 1945 and 1946 and the last of such

.~ documents was executed on March 3, 1947 to

Saasnr Kuyar v. Susops Kovuak { Wanchoo J.)
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which one of the caveators was en attesting
witness. In the High Coust no argument ap-
pears to have been addressed against the finding
of the District Judze that the testatsr had iull
testamentary cap’*cxty almost upto the last day
of L5 death. Further the fact that the will is

a holograph will and admittedly in the hand of:

the testator and in the last paragraph of the
will the testator had stated that he had signed
the will in the presence of the witnesses and'
the witnesses had signed it in his presence and’
in the presence of each other raise strong pre-:
sumption of its regularity and of its being duly
evecuted and attested. On these facts there. lsf
hardly any suspicious circumstance attached to!
this will and it will in our opinion require very |
litile evidence to prove due execution and attes-
tation of the will. There is no doubt about the
genuineness of the signature of the testator, for
it is admitted that the signature at the foot cf
the will is his. The condition of the testator’s
mind is also not in doubt and he apparently
had full testamentary capacity right Upto March
1947, €ven though he was an oldman of about

positions made in the will are by no means un-
natural and where the testator has deprived any
of his descendants of any share of his remain-
ing property he has given reasons for it. Be-
sides he had already disposed of the large bulk
of his property worth about rupees sixty lacs
and the will only deals with a small residue
worth about rupees three lacs. There is noth-
ing to show that the dispositions were not
the result of the free will and mind of the tes-
tator. Further, the propounders (namely, the

appellants) had nothing to do with the execufion .

of the will and thus there are really no suspici-
ous circumstances at all in this case. All that
was required was to formally prove it, though
the signature of the testator was admitted and_
it was also admitted that the whole will was in
his handwriting. It is in the background of
these circumstances that we have to consider
the evidence of the two attesting witnesses and
of the handwriting expert on whose opinion
alone practically the High Court has held that
the will was not duly executed and attested.

(6) Before we come to the evidence of
these three witnesses mentioned above
should like to refer to one other circumstance,
which appears in this case. The evidence is
that some time after the will had been executed
it was handed over by the testator to his son
Soshi. The will was in a closed envelope and
on the top of that the testator had written
“Soshi preserve this my will” and had signed
that. It is not in dispute that the writing and

the signature on this envelope are dlso in the

hand of the testator. Soshi kept this envelope
with him and after the death of the testator, he

we -
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and his bréﬁer Sunil went with it to Birendra
Nath Lahiri, an advecate. When the advocate
saw the envelope it was closed. He did not
open it. He advised them to give nolice to
all the heirs of testator and fix a date and
place for the opening of the envelope. They
therefore asked him to issue the notice and gave
him the names of all the heirs. He then issued
2 notice to all the heirs including the caveztors-
respondents telling them that the last will and
testament of the testator had been handed over
to him, that he would open it on May 8, 1947
between 7 p.m. and 7-30 p.m. and requested
them to be present at his place either in person
or through some agent in order to witness the
opening of the envelope. In reply to this
notice, two of - the heirs, namely, Sukumar
Banerjee and Provat Kumar sent replies; but
they did not attend at the time and place fixed
by Lahiri. The only persons to attend were
the three' appellants and one Kartick Mukher-
jee, who.is'a son-in-law of the testator and
husband of one of the daughters named Nihar
Bala. Ther&j{\er the cnvelope was opened and
it is no one’s case that at that time the will was
not in the same condition in which it was when
it was filed in court along with the ‘probate ap-
plication. Therefore when the will was opened
on May 8, 1947, it bore the signature of thz
testator as well as the attestation of the attes-
ting witnesses. - This again is a very important
citcumstance in favour of the genuineness and

~ due execution and attestation .of the will and is

perhaps the reason why the respondents did
not come forward with a positive case as to the
will having been attested after the death of the
testator,

3
' : .

(7) - This brings us to the main question
which has been debated before us, namely, the
due execution and attestation of the will. Thg
respondents’ case in this connection appears to
be that the date which appears on the will as
the date of execution thereof is not the date on
which the will was executed by the testator but
that it was executed at a much later date and
was thus not duly executed and attested. We
have therefore to exgmine the evidence of the
attesting witnesses in this connection and what
the learned counsel for the appellants calls in-
trinsic evidence in!the will itself to show that
it must have been executed and attested on
August 29, 1943 as it purports to be, tor the
fact that the will is in the handwriting of the
testator and bears his signature is not in dispute.
The respondents mainly relied on the evidence
of the handwriting expert and their case as
based on that evidence was that in 1943, 1944
and 1945 there was no tremor in the handwrit-

"ing of the testator and that tremor appéared in

his handwriting from 1946 and went on increa-
sing till his death in 1947. The expert’s evi-

dence further is that the writing in the body of
the will is without tremor while the signaturs
at the bottom of it and initials in the margin
on the correcticns showed tremor and therefors
the will must have been sizned after 19453 and
not in August 1943, as it purports to be. \We
shail deal with the evidence of the expert later;
but it is pertinent to point out here :lat we
cannot understand when the testator admitted-
lv signed the wiil even according to the respon-
dents, though sometime in 1946 why he should
have antedated it to August 1943, It is in this
connection that the finding of the District Judge
that the testator was possessed of full testamen-
tary capacity almost upto the moment of his
death, certainly upto March 1947, which does
not appear to have been challenged before the
High Court, assumes great importance. If the
testator had not signed this will in 1943 as it
purports te be and if he wag possessed of full
testamentary capacity in 1946 as he must in our
opinion be held to be and was in fact signing
this will in 1946, we fail to see why he should
Lot put on it the date in 1946 on which accord-
ing to the respondents he actually signed ths
will and get it attested on that date. The whole
argument therefore based on the theory of tre-
mor pnt forward by the handwriting expert ap-
pears to us {o be of no help to the respondents;
for the testator having retained full mental
capacity and power of judgment till almost the
last moment of his life, it does not stand to
reason that he would antedate the will if he
really signed it late in 1946. Once therefore
it is admitted tunat the signature on the will is
that of the testator, the theory that it is ante-
dated by him can be accepted only if the ex-
pert’s evidence is so convincing that the extreme
improbability attaching to the said theory can
be safely rejected. '

(8) Turning now to the intrinsic evidence
in the will itself, to which reference has been
made on Lehalf of the appellants, we find that
there are as manyv as six circumstances which
2o to show that the date on which the will pur-
ports to have been exccuted, namely, August 29,
1943, must be the correct date and that a will
containing the provisions which this will con-
tains could not have been executed late in 1946.
The first circumstance to which reference may
be made is that it makes provision for the wile
of the testator and provides f{or consultation
with her in case there is any dispute between
the three cxecutors. Now itfis not in dispute
that the wife of the testator died in 1945; as
such it would certainly be strange—if not im-
possible~~to find a provision in the will for the
wife and also a provision to the effect that the
wife should be consulted whenever there was a
dispute between the executors appointed under
the will.
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v+ (8) The next circumstance is that while
providing for a monthly allowance for his
daughter Sushila, the testator says that she was
living with sons in her house. It is admit-
ted that Sushila came to live with her father in
1945, shortly before the death of her mother
and stayed on till the testalor died. In such
circumstances it is extremely unlikely that the
testalor who had made corrections in the will
before he signed it would rot correct this part
of it.

{10) The third circumstance which is re-
fied on is with respect to Nihar Bala, a daughter
of the testator, to whom a bsquest was made in
the will and who is the wife of Kartick Mukher-
jee. The testator said in the will that her
husband was a Senior Stock Varifier on a month-
ly pay of Rs. 300/-. Now it is in evidence that
Kartick retired early in 1946 and his wife Nihar
Bala asked in January 1947 for a monthl; al-
lowance which the testator provided for her.
It is said that if this will was signed by the tes-
tator late_in 1946 he would ot say therein that
his son-idtlaw was getting' Rs. 300/- per men-
sem when in fact he had retired.

(11) The fourth circumstance which is re-
lied on is that the will savs that Shivendra, a
son of another daughter Rani Devi alias Renuke
is preparing for his B.A. examination. Now it
is not disputed that Shivesdra had passed his
B.A. Examination in 1944. Therefore it is said
that if this will was signed in 1946 it could not
hLave contained this recital about Shivendra and
in conscquence it must have been signed in
19.43, which it purports to be.

(12) The Bfth circumstance which is re-
lied on is that the will mentions that Sukumar's
wife was alive for the testator when depriving
Sukumar of any share in the property has said
that he and his wife have no children and Su-
kumar's income is more than sufficient to main-
tain him and his wife in ease and comfort. Now
there is no dispute that Sukumar’s wife died in
October 1943. 1t is thersfore said that if this
will was being signed in 1946, the testator couid
not have used words in it to indicate that Suku-
m ' wife wi-alive; this could only happen if
‘he will was really signed in August 1943.

(13) Lastly, the will devised premises No.

~ Hazara Road in faveur of Sashi, but on

Jarnoary 26, 1948, the testator had given away

this oroperty tc Bimal. Consequently it is said

that if the will was really signed in late 1946,

such a bequest could not possibly appear there-
in.

(14) These circumstances afford in our
opinion intrinsic evidence of the fact that the
will must hive heen signed in August 1843, Oa
that basis all these recitals in the will would be
correct and appropriate. Ia reply however it is

urged on behalf of the respondents that most of

A

these circumstances do not go to the Toot of the
matter inasmuch as they do not affect the dis-
positions made by the will. It is said that the
will was undoubtedly written out between Janu-
ary and March 1943 at which time these reci-
tals would be correct and that it may be that
the testator. did not worry to make any correc-
tion therein when he actually signed the will
late in 1946. These explanations though tech-
nically possible are hardly satisfactory. We are
of opinion that it is most unlikely that the tes-
tator would not correct these recitals in the wilkt
if he was really signing it in 1946 as he did
make some corrections and the probabilities
therefore indicate that the will was signed in
1948 as it purports to be. Further it was ad-
mitted in the High Court that it was not possi-
ble for the respondents to explain how all these
recitals came to be in the will; if that is soand
if the respondents are unable to explain how
all these recitals came to be in the will, they
in our opinion clearly support the case of the
appellants that the will was written out bet-
ween January to March 1943 and signed in
August 1943. In any case though some of the
recitals are of a minor nature, there are two
matters which in our opinion could not have
appcared in a will signed late in 1946. These
two malters are, namely, (1) provision for the
wife when she undoubtedly died in 1915, and
(2) the disposition of property No. 76 Iazara
Road. We cannot accept the argument that
these maiters might have cscaped the attention
of the testator when he signed the will late in
1946 for there was nothing wrong with him
till Jate 1948 which would allow. such defects
to creep into this will. We therefore agree with
the contention on behalf of the appellants that
these circumstances tend to show that the will
must have been signed in  August 1943 as it
purports to be.

(15) ‘This brings us to the oral evidence of
two attesting witnesses and the handwriting
expert. We must, with respect, say that the
High Court was not right in frst considering
the evidence of the expert and holding\oa its
basis that the will could not have been sizned
in 1943, in a case of this kind where there were
practicallv ro. suspicious circumstances and
where all the circumstances point to ths due
execution and attestation of the will. It is true
that after having considered the evidence of the
cxpert and having said that there was an end
of the case of the propounders and the attesting
witnesses must also be held to  be untruthful
once the evidence of the expert was beleved,
the Ifigh Court has gone on to consider the
evidcnce of the attesting wiinesses and has said
that it was doing so indepenczatly of the view
expressed by it as to the evidence of the expert.
We propose therefore to take the evidence of
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the two athesting witnesses first to see whether

“in the circumstances of this case when we are

dealfng with a holograph will and when there
are practically no suspicious circumstances and
the intrinsic évidence in the will itself points
to its executionwhen it purports to have been
executed we can rely. on that evidence. The
two attesting witnesses  are Manmathanath
Mookerjee and Sambhunath Munshi. Manma-
thanath Mookerjee is the father-in-law of Sunil,
one of the propounders and to that extent he is
certainly interested in supporting the propoun-
It may also be conceded that in
certain respects he has not been as straight for-
ward as he should have been, particularly with
respect to his dealings with his son-in-law. But
he is a respectable man and his son-in-law was

not in any way concerned with the execution of

" this will and did not get any great advantage

out of it except that one of the sons Sukumar
was disinherited By this will and this had in-
creased his share a little; but that was also the
case with the shares of the other descendants
of the testator. Manmathanath Mookerjee was
examined on.gommission and was cross-examin-
ed at inordinate length, sometimes on matters
which were not very relevant to the point on
which he was giving evidence, namely, the at-
testation of the will in dispute. But in spite of
the interest he has in his son-in-law, Sunil and
in spite of his unsatisfactory replies with res-
pect to his dealings with Sunil, it seems to us
that there is really no sufficient reason to dis-
believe him when he savs that he attested this
will at the instance and in the presence of the
testator and that the testator signed it in his
presence and that of Sambhunath Munshi and

that they signed it in his presence and in each
~other’s ‘presence.

s (16) Let us therefore_ examine the reasons .

which led the High Court to place no reliance
on the eviderce of Manmathanath Mookerjee
Manmathanath’s
statement . is . that he happened to go that day
¢o inspect a house belonging to his father's de-
tutter estate at Rustomjee Street which is near
where the testator used to live. Therefore he
went to see the testator because his usual prac-
tice was that whengver he was in the locality
in which the testator ived and he had time at
his dispesal he always went round to see him.

Similarly the evidence of Shambhunath Munshi -

was that ..e went to see the testator in order to
hand over Glucose and Horlicks which he was
asked to procure for the testator as in those
days Glucose and Horlicks were difficult to get.
Thus it was by chance that the two attesting
witnesses happened to be there when the testa-
¢or asked them to attest the will. The
argument on behalf of the respondents is
¢hat if the testator vanted to execute the wiil
he would have sent for these witnesses and it is
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too much to believe that they happened to be
there and the testator took advantage of their
presence. It may be that it is more usual fo
witnesses to be called when a person is intend-
ing to execute a will; even so there is nothing
impossible in advantage being taken of the ac-
cidental presence of witnesses in this connec-
tion. Further if these two wiinesses were not
witnesses of truth they could easily have stated
that they were called by the testator and in the
circumstances of this case nobody would have
been able to disprove that statement. It seems
to us clear therefore that the testator took ad-
vantage of the accidental presence of these two
witnesses whom he knew well from before and
asked them to attest the will. Nor do we think
there was any such relationship between Sham-
bunath Munshi and Manmathanath Mookerjee
or between Shambhunath Munshi and Sunil and
Sashi as to impel Shambunath to give false evi-
dence as an attesting witness.

(17) Stress however has been laid on a
slight discrepancy in the evidence of the two
attesting witnesses as to the time of the execu-
tion of the will. According to Sambhunath the
will is said to have been executed at about 3-0
p.m. and it took about 45 minutes for the tes-
tator to complete the will by filling wup the
Llank spaces therein and correcting it here and
there. Sambhunath's statement also is that he
arrived about noon at the house of the testator
and shortly thereafter Manmathanath Mocker-
jee arrived. On the other hand, the evidence
of Manmathanath is that he arrived at about
3-30 p.m. and therealter the testator brought
the will, filled up the blanks and made correc”’
tions in it and then the execution and attesta-
tion took place. So according to this statement
the will must have been executed and attested
at about 4-30 p. m. Further, according to Sam-
bhunath Munshi, ke stayed at the place for 2%
hours and Manmathanath Mookerjee came only
a short time after he arrived. There is no doubt
that there are these discrepancies - as to time.
But we are of opinion that the discrepancies are
not so serious as to make us distrust the evi-
dence of the two attesting wimesses. That evi-
dence in substance shows that the will was exe-
cuted and attested sometime “in the afternoon
of August 29, 1943 Sambhunath would place
it somewhere between 1 p.m. and 3-30 p.m.
while Manmatharath places it somewhere bet-
ween S pam. and 5 pm. Considering that these
witnesses were giving evidence almost S or 9
years after the execution of the will, this discre~
pancy in time is not so serious as to destroy
the value of their evidence. In substence, it
shows that the execution of the will tock place
in the aft :rnoon-according to poth the wiinesses;
this is not a case where one witness savs that
execution took place in the morning while the
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other ways that it took place in the evening,
which of course may introduce some infirmity in

’ -the evidence.

(18) It was also urged that it was most un-
likely that Manmathanath Mockerjee would go
to insgect his house in Rustonzjee Street on an
after;%o; in the month of August, as it would
be a most inconvenient time tG¥ a person of his
status. But if the time would De inconvenien:
to a person of status, we fail to see why we
should not believe such a person when he says
that he actually did go for a particular purpose
to a particular place at a particular time. Some
criticism - was also made about Manmathanath's
statement that he did not know in which room
his daughter used to live.in the testator’s house.
We fail to see how, this statement affects the

- credibility of the witness, for it is not disputed

that the witness being the fathrer-in-law of the
testator’s son used to go to the testator’s house
as and when occasions arose. Some criticism
was also made as to whether Manmathanath
wrote the word “witness” on the plan attached
to the will. When asked abwout it he stated
, that he did not remember, which seems to us to
ba\r{:erfectly understandable answer in con-
nection with a- matter about which evidence was
being given after 8 or 9 vears. Stress was also
laid on some discrepancies. between the evi-
dence of Manmathanath and Sambhunath Mun-
shi as to whethier some children had come dur-
ing the lime they were there and if so when.
These are however matters of such minor detail
that they cannot affect the main evidence of
these two witnesses. : '

T {19} Further so far as Sambhunath Munshi
is concerned, he was obvisusly on good terms
with the testator whom he bad known for some
years. All that has been ' said against him is

. that he was.a tenant of Manmathanath, But

he was a tax collector of the Calcutta Corpora-
tion and as such we do not think that he would
be under the thumb of Manmathanath or his
son-in-law simply because he was a tenant in
Manmathanath’s house. .. Otherwise there is no
reason except for the discrepancies to which we

have already referred and which I our opinjon .

do not detract from the substantial truth of his
statement, why his evidence should be disregar-
ded. Takim:&herefore a broad view of the cvi-
denice of these two witnesszs in tlze circumstan-
ces of this case to which we have already refer-
red, we are of opinion that the evidence is reli-
able and does prove execudion and attestation
of the will in dispute.

{20) This brings us to the evidence of the
handwriting expert. In his report, the expert
said that the testator’s pen centrol iz spite of his
advanced years was well maintained in 1943
and the specimens of the festator’s writing in
that year showed strength and ease znd perfect

control over the pen which was scarcely seen in
the hand of an oldman of abcut 92 years. Fur-
ther the report said that the change in the testa-
tor’s pen control between the vears 1943 and
1945 was so slight as to be scarcely noticeable.
But in 1946 all of a sudden the pen control
gave way and the hand shook and this resulted
in deviations in the natural path of the strokes.
The report further said that the main body of
the will which is said to have been written in
1943 showed strength in pen control and pres-
sure ivhich is found in the specimens of 1843 but
the additions and the signature at the bottom
of the will as well as in the margin showed that
they must have been written late in 1946 after
the testator had lost pen conirol. In his evi-
dence the expert made some changes in his
opinion. He said that deterioration in the sig-
nature of the testator began from March 1946
and this he said because he had to admit that
many signatures of January 1946 did not dis-
close any tren-ur. Further though in the report
he had said that tremors began suddenly in
1946, in his evidence he admitted that in old-
age tremors appeared gradually and increased
with passage of time.  Further he was cross-
examined with respect to certain signatures of
the testator of the period before 1946 which
showed tremors and also with respect to cer-
tain signatures after 1946 which did not show
tremors.  He had to admit that some sf these
signatures shown to him did not conform to the
pattern, namely, that there was pen control
upto March 1946 and thereafter pen control
was lost. He however explained these devia-
tions {rom the pattern by reference to what he
called “pen pressure” and “angularities” which
according to him were different from loss of
pen control.  There is however no doubt that
there are some signalures of the period upto.
March 1946 which show tremors and there are
sume signatures of the period after March 1946
which do not show much tremor. e may in
this connection refer to Ex. E-36 and Ex. 23/1
of 1943, Ex. C/21 and Ex. E.33 of 1944 and
Ex.E-75 of 1945 which clearly show tremors.
Further Ex.C-38 of January 50, 1946 also clear-
iv shows tremor and these are all before March
1946 from which time according to the expert
tremor started.  On the other hand Ex.E-100 of
June 1946 is admiitted by the espert himself as
showing not much tremor. We must not also
forget that the testator was an ¢ldman of about
2 even in 1943 and therefore if sometimes Lis
sicnatures were not as set as usual, that mav he
explained partly by his extreme oldage.
acrec with the District Judge that no two sig-
natures written by a person in the ordinary
course of writing are precisely alke and diffe-
rences may arise from various factors such as
diversity in the makes of the the level of
the signatures the  space it cccudles cle. and
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therefore it is difficult to generalise and it will -
. indeed b .dangerous to base a decision upon -

such inconclusive data. All that can be said
after a review of all the signatures from 1943 is
that as the testator’s age increased his writing
became more‘?éh—aky, though as we have said
before, there /are examples of shaky signatures
before 1946 and also examples of not so shaky
signatures\yfyr 1945, :

(21) ¥YThis  conclusion is in our opinion
borne out by the various signatures on the will
and the various writings therein which were
made to fill in the blanks after the main body
of the will had been written in January to
March 1943. The full signature at the foot of
the will does show some tremor but there are
a number of signatures on the margin of the
will which are not full and some of them do
not show much tremor though some do. Fur-
ther according to the evidence of the attesting
witnesses, the plan attached to the will was also
signed at the same time as the will and the
expert admitted in his evidence that the signa-
ture of the testator on the plan showed superior
control and‘qés not like the signature at the
bottom of the will which according to the ex-
pert showed failing pen control. If both these
signatures were made on the same day-—and
there is no reason why they should not have
been, whether in 1943 or late in 1946—, it is
remarkable that the one on the will, according
to the cxpert, shows failing pen control while
the onc on the plan does not disclose any tre-
mor. The evidence of the expert therefore in
these circumstances is not conclusive and can-
not prove that the signature at the bottom of

~ " the will could not possibly have been made on

August 29, 1943 on which date it purports to
have ‘been made. Besides it must not be for-
gotten: that:-the will ‘was - executed in August
1943 soon after the testator had recovered from
a serious illness and if there is some tremor here._
and there in his writing on that day, his illness
may partly explain it. In this connection how-

-ever oursattention was .drawn to some signa-

tures made on September 1, 1943 only three
days later which do not show much tremor: (see
Ex. C/15). As we see the signature of Septem-
ber 1, 1943, we find fhat it is not quite so firm
as some other sigﬁé&res made later in the
month of September. On the whole therefore
we are not prepared to accept that the signa-
ture at the bottom of the will could not possibly
Lave been made in August 1943 and must have
been made late in 1946. We do not consider
in the circumstances of this case that the evi-
dence of the expert is conclusive and can falsify
the evidence of the attesting wit~esses and also
the circumstances which go to .how that this
will must bave been signed in 1943 as it pur-
ports to be. Besides it is necessarv to observe
that expert’s evidence as to hfmd% opi-

SR
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nion evidence and it can rarely, if ever, take
the place of substantive evi lence,

roborated either by cléar di €vidence or by
circumstantial - evidence. In e resent case

all the probabilifies are against the expert’s opi-|

nion and the direct testimony of the two at-

elcre act- ||
ing on stch evidence It is usual to see if it 15 Cor- |

testing witnesses which we accept is wholly jre
consistent with it

(22) Again it is not in dispute that the en-
velope containing the will bears the signature
of the testator and the endorsement on it to the
effect “Soshi, preserve this my will.” Accord-
ing to Soshi, this closed envelope was given to.
him towards the end of December 1945 or
beginning of January 1946. It would be safe
e presume that both the signature and the en-
dorsement on it were made at the same time.
But if one looks at the endorsement one finds
some tremor or deviation in the words “Soshi”
and “preserve” while there is very little tremor
or deviation in the signature of the testator.
This shows that somectime even in the writing
written at the same time tremor appeared in
some words, even though other words did not
bave tremor. It may be that towards the latter
part of 1945 and in 1947 the tremor became
rather pronounced and wus usually present all

the time -
\% Finally we may point out that the

expert admitted in his evidence that it was only
by a chemical test that it could be defnitely
stated whether a particular writing was of a
particular year or period. He also  admitted
that he applied no chemical tests in this case.
So his opinion cannot on his own showing have
that value which it might have had if he had
opplied a chemical test. Besides we may add
that Osborn on - “Questioned Documents” at
P. 464 says even with respect to chemical tests
that “the chemical tests to determine age also,
as a rule, are a mere excuse ‘o make a guess

and fumnish no reliable data upon which a defi-|-
_nite opinion can be based”. - In these circum-|-
stances the mere opinion of the expert cannotj

override the positive evidence of the attesting
witnesses in a case like this where there are no
suspicious circumstances.

(24} On the whole thereore it cee
us that it has not been established by th evi-|
dence of the expert that the signature gt the
tottom of the will could not be made on August |
29, 1943 as deposed to by the attesting wit-'
nesses. In the circumstances of this case, the:
view taken by the District Judge of the evi-
dence of the expert. namely, “it would ba ip- !
deed dangerous to base a decision upon such .
inconclusive data” anpears to us to be correct. |
We hold therefore on a review of the entire
evidence that due execution apd attestatisa of

“the will in dispute has been proved as allezed

\

)
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. awards are enforceable

By the propounders and so the appellants are
ctitled to probnla with w gupy of the will s
tuched. We therelore allow the appeal, set
aside the v of the High Court and restore
that of the District Judge. - The appellants will
get their costs throughout. | .

AH/K.S.B.
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" (From Bombay : AIR 1959
10th May, 1963

K. SUBBA RAO, RAGHUBAR DAYAL AND
: J. R. MUDHOLKAR, fJ]. -

Badat and Co., Bombay, Appellant v. East
India Trading Co., Respoudent.

Civil Appecal No. 39 of 1961.

(a) Conflict of Laws — Fofeign judgments
— Enforcement of forcign awards or foreign
judgment based upon those ajvards — Princi-
ples — Doctrine of merger of joriginal cause of
action =R Applicability to forefgn judgments —
Arbitration agreement entered| into in Bombay
— Award made in New York fand confirmed by
New York Supreme Court <4 Suit to.enforce
award or judgment in Bombay High Court —
Held not maintainable — Civil P. C. (1908),
S. 18 — Letters Patent (Bomp), Cl, 12 — AIR
1959 Bom 414, Reversed.
Per Majority :

Apart from the provisi of the Arbitra-
tion, Protocol and Conventioh Act, 1937, foreign
awards and foreign judgments based upon thoso
in | India on the same
circumstances
in  which they are efforccable in Eng-
Jand under the common | law on grounds of
justice, equity and good donscience, Further,
by virtue of Cl. 19 of the Letters Patent (Bom-
bay) read with Cl. 41 of|the Charter of the
Bombay High Court, in dases arising on the
original side of the Iigh| Court of Bombay,
LEnglish common law is applicable “as nearly as
the circumstances of the place and the inhabi-
tants admit.” (Para 28)

There is acunlict of pinion on a number
-of points concerning the enforcement of foreign
awards or judgments, based{upon foreign awards.
However, certain  propositions appear to be
<lear. One is that where the award is followed
by a judgmecut in a  procgeding  which is not
anercly formal but which permits of objections
‘being taken to the validity] of the award by the
party against whom judgment is sought, the
judgment will be enforcégble in England. Even
in that case, however, the plaintiff will have
the right to sue on the oniginal cause of action.
The second principle is jthat _even a foreign
award will be enforced i ,Er@and provided it

n

grounds and in the

Appe;.al allowed.
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_ that it has become fingl.

- dity of such’ an awdrd on

salisfies mutatis mutandi§ /the” tests applicable
for the endoreomnnt of fordfen futlguionts on iho
grouud that it creates a g¢ontractual obligation
arising out of submission o arbitration. Thus
the {oreign arbitration tribynal must have acted
upon a valid submission )vithin
jurisdiction conferred by tle submission and the
award must be valid and ffnal.  Ou two matters
connected with this theref is difference of opi-
nion. One is whether anf award which is {oll-
owed by a judgment cah be enforced as an
awurd in Eugland .or  whether the judgient
alone can be enforced. The other is ‘whether an
award which is not enfordeable in the country in
which it was made withput obtaining an enfor-
cement order or a judgngent can be enforced in
England or whether iy such a case the ouly
remedy is to sue on theforiginal cause of action.
The third principle is that a foreign judgment
or a foreign award mal be sued upon in Eng-
land as giving good dause of action provided
certain conditions are [{ulfilled one of which is
(Paras 29, 31)

\When a suit is brbught by a plaintiff on the
basis of an award it i5 not necessary for him to
prove that the amoupt cluimed was actually
payable to him in refpect of the dispute nor it
is open to the defendants to challenge the vali-
grounds like those
India under S. 30 of the
Arbitration’ Act. A {very limited challenge to
the claim based on ghe award is permissible to
the defendants and fthat is one of the reasons
why it is important{to ascertain whether the
award hag in {act attpined finality in the comntry
in which it was madg. ; (Para 39)

The judgment ¢f a foreign. sovereign is a
command of that “soverecign which has to be
obeyed within the ferritorial limits of that so-
vereign's  jurisdictioh.
comity of nations it] is, therefore, accorded in-
ternational recognition provided it fulfils cer-
tain basic requirements. A foreign award, on
the other hand, whi¢h is founded on a coatract
cannot claim ‘the same international stetus. But
even though it is so the award could be enforced
in another countryfif it possesses an essential
ent, viz., finality : (1959) 2

. (Para 42)

which are available

Per Subba Rao, J.
A foreign jud
contract debt only

ent constitutes a simple
and does mot occasion a
merger of original ¢ause of action, Ilence, by
parity of reasouning, fwhen a foreign judgment is
obtained on the basis of a foreign arbitration
award the award candnot merge in the judgment
and a suit can be bropght on the award provided
it is completed in theé manner prescribed by the
law of that countryd ' (Para 7)

For the purpos¢ of enforcing an award
there can be no disﬁi/ncﬁon between an award

the lLimits of

On the principles of -
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meaning which it. has comq to acquire
in that Court-over a numbdgr of years.
No >uch technical meaning has been
acquired by that word in tjis Court. It

is therefore clear that the Bombay deci- -
eld confinedfto cases aris-:

ing in thav Court and ha§ no applica-
tion to the present case. ¥ am therefore
sati-ticd that the order gelied upon by
the petitioner only contajns a ‘solemn
promise’ to'vacate the prefnises in ques-

tion within five months and does not -

contain any undertakingfby him to that
eflect to the Court, Thg resulty there.
fore, is that this petitfon fails and is
dismissed and the noticf issued to oppo-
site-party No. 1 is disclfarged, but in all.
the circumstances of tile case I make no
order as to costs. ctition dismissed.

K/JC

(SUPREME COURT)
V. RAMASWAMI, V. BHARGAVA
AND RAGHUBAR DAYAL, f].
Criminal JAppeal No. 43 of '1964.
Decided on September 2, 19686,
THE STATE OF GUJARAT

(App.ellaﬁt’)

Voo
VINAYA CHANDRA CHHOTA LAL
PATHI (Respondent)
\.G) EVIDENCE ACT, 1872, S. 45—

Expert opinion abolt handwriting
of a particulir_person is relevant
in view. of S 45 _buf 15 ot
conclusive—Evidence ' of complain-
‘wntabout handwriting of accused
sufficient 1o establish offence—Ex-

‘amination of handwriting expert .in

support of complainant’s evidence

not necessary, .

A Court is cowmpetent to compare
the disputed writing of a person with
others which ars admitted or proved to
be his writings. It may not be safe for
a Clourt to record a finding about a per-
son’s writing in a certain document
merely on the D&Zs of comparison, but
a Court can iuelf
in order to appreciate properly the
other evidence - produced before 1t in
that regard. The opinion of a hand-
writing expert is also relevant in view
of S. 15 uf the Evidence Act, but that
too is not conclusive, The sole evidence
of an handwritinig  expert is not nor-
mally sufficient for recording a . definite

finding "about the writing being of a-
certain person or not. It follows that.
it is.not essential that the handwriting .

tompare the writings

~expert must bé examined in‘a case't

prove'or disprove the disputed writing.\
It is not necessary to’examine handX/,
~ writing .expert in support’ of! complaifi-

ant’s evidence where the complainant’s’

evidence about handwriting of accused -
is sufficient to establish offerice against

~ (Pdra 10)+

accused. . b soo 0
- A, S. R. CHhari; Senior Advocate,
(M. V. Goswami and B. R. G. K. Achar,
Advocates, with - him,, for Appellant.
V. 8. Nayyar and H. M. Chenoy, Advo-
cates, for Respondent, e
RAGHUBAR DAYAL, J.—This ap-
peal, by special leave, .is by the State
of Gujarat against the order of the Gu-
jarat High Court acquitting the réspon-
dent of the offence u/S. 408 IPC.
2. The respondent was an employee

—_ of Nalinkant, P\ 1, the sole proprietor
1980 AW 12 ‘(’;"@Of Arora Trading Company, .in 1959,

Hewas in service from 1954. It was
his duty to withdraw moneys from the
Union Bank of India Ltd., with which
Nalinkant had an account. Nalinkant
u-ed to leave hischeque book with a few
blank signed cheques with the réspon-
dent when he- had to go out of Ahme-
dabad, the place of business. The pro-
secution case is that the respondent took
advantage of such blank cheques; filled
them up and cashed them from the
Bank and wmisappropriated’ the amounts
so received. He made no entries about
such -receipts in. the
maintained by the firm. ,
- 3. Nalinkant was the only witness
to prove that the relevant entries in the

cheques and the signatures at the back

ot ‘the cheques in :oken of having re-
ceived the amounts from the Bank were
of the respondent. Corroboration of
his statement was sought from four do-
cuments two of which were documents

said to .have “beén handed over to Na-
linkant by the respondent when the res- -

pondent’s conduct of committing breach
of trust with respect to certain items was
found out on 14—12--1959. The other

two documents were “the “respondent’s -

statement as an.accused in a criminal
case’ and an application given by the
respondent in another criminal case. -

4. ‘'Lhe respondent admitted bis. -

being the employee of ‘Nalinkant and-

his duty to withdraw motevs. from ‘the ..
relevant- al-
legations to the effect that it was he who -
filled in the chéques, withdréw? the ‘mo- -

N 4

Bank, but.denied the other

neys frow the.bank and: misappropriat:

petty cash book -
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ed the-amounts 0 received: i
5. The trial Court accepted the tes-

]

. timony. of Nalin?j and convicted the

respondent of theoffence u/S. 408 IPC
for committing
respect to the amounts withdrawn in
" respect of three cheques. - On- appeal,
~ the High Court acquitted the respon-

dent. The learned Judge considered it~
unsafe to rely on the evidence of the -

complainant alone and held the vari-
_ous documents_to be- inadmissible in
evidence. I

"~ 6. Before dealing with the conten-
“tions for the parties in this Court, we
may mention that the State of Gujarat
has instituted five other criminal appeals
'Nos. 44 to 48 of 1964 against this very
respondent against his acquittal by the
High Court in five other cases in regard
to his committing breach of trust with
respect to vasdous other amounts with-
drawn by him from the Bank by filling
in blank cheques which had been left
duly signed with him by Nalinkant.
The High Court’s order of acquittal in
those cases is based on the same gro-
unds on which the order of acquittal
under appeal is ibased. Consequently,

. learned counsel for the State and the .

respondent made their submissions with

reference to the judgment of the High
~Court in this appeal. - -~ .
7. Mr. Charj, for the State, has . ar-
. zued. that the High Court was in error

"in holding the four documents to be in-.
. admissible in evidence and in expressing -

- the view that it was for the prosecution

" to rely upon. the evidence of an hand-

*writing expert on the. question of the

. hand-writing of a’ person, as the hand

. writing of 2 person could be proved by
- .other means. .

. 8. In the present case it was prov-

" .éd by the complainant that the various

.. _entries in the cheglies and the signa-
- - tures on the reverse of the various che--
. . ques- were .in the hand-writing of the

" . respondent. The complainant was com-
= petent- to speak about them as the res-
.*" pondent had been his employvee for a
*.-” number of years. ;The complainant had
_many an occassion to see him write and
sign. . '
. 9. No reason has been given by the
learned  Judge for differing with the
wview. "of the trial .Court that the com-

i

breach of trust with -

. his statement. . B
This is sufficient to set aside the .

plainant was. a. reliable . witness.. The.
meré ‘expression “it is ‘not.safe torely
“-upon the g\ridexlce of . the "q_p,mp'lainant}

alone in a case like this” jsnota sufficient \»
ground for differing from the -trial Co- -
urt in its opinion, about_the credibi- .

lity of the witness Who,hadv_.dépqscd‘:i be-
fore it. s R

"+ 10., This statement 1s ‘not- factually
- correct also as the _t_rial Gourt had. itself
- compared these writings and signatures .

with- certain other writings which had
been proved to be of the respondent.
A Court is competent tocompare the
disputed writing of a person with others

which are admitted or proved to be his.
writings. It may not be safe for a Go- -

urt to record a finding.about a person’s
writing in a certain document merely
on.the basis of comparison, but a Court.
can itself compare the writings in or-
der to appreciate properly the other evi-

dence produced before it in that regard.

he opinion of a handwriting expert

Fvidence Act, but that too is not_con-

clisive, Tt tias also been held thai_tlle

$ole evidence of an handwriting expert
E:ﬁzt_normallﬁﬁfﬁéie_ 1
a_definite finding about
being_of a_certain person or not. It
follows that it is not essential that the

_bhandwriting expert must be examined |

in a case to prove or disprove the dis-
puted “writing. It was therefore not

* right for thelearned Judge 1o consider
it unsafe to rely upon the evidence of | -

isalso relevant in view of S. 45 of the

nt for recording
the writing

“the complainant in a case like this, ie, ¥

in a case in which mo. handwriting ex-
pert had been examined in support of

iL

" order of the High Court acquitting the ™ -

_respondent, as the evidence of the” com-

plainant, when believed, is sufficient to

establish the offence against the respon-
However, we shall discuss the N
"admissibility of the four documents-as
we understand that it is really fora de- .
cision on that point that the State pre- -

dent.

ferred this appeal.
12,

One of the documents i$ a .ship’ .~ ..

-on_which, according to the complain-_

_ ant, the respondent noted down'the vari-: -
ous amounts which. he, had misappro-"-

priated,. after: he had perused the coun-. |

terfoils of the cheques. The respondent

- plainant, on checking accounts” with
 the. statement .of account received from

‘the- Bank, found that, the. two did not:
 tally,.and, when, ~on- questioning," the

-respondent admitted having misappr

" did this on 14 —12—1959, when the com- A
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priated some amounts, This slip -of

_ paper mentions a nuaiber of cheques
besides certain amounts received from
certzin persons, With respect to the
cheques, their number, - the date of
the cheque or of withdrawal and the
amounts, prgsumably the amounts with-
drawn, are’ noted.” The three cheques
in the present case are mentioned in
this list. - It may be mentioned that
most of the other cheques were the sub-
ject matter of the proceedings in the
Sther cases which have given rise to the
other five appeals. :

13. The learned Judge rejected this
document as inadmissible as, accord-
ing to him, it did not convey anv
meaning and the document could
not be read along with the explana-
tion given by the complainant. In
this, we are of opinion thatthe learn-

“ed Judge was in error. A statement of °

the complainantabout the circumstances
in which this document was written
and what it purported to indicate, is
admissible. What is relevant for the case
is what is ultimately proved and what
is provedtwould depend on the state-
ment of the complainant. His statement,
if believed, establishes that the parti.
culars noted on this slip relate to sums
which were admitted by the respondent
0 have been misappropriated by him.
The verv fact that th: details of the
three cheques, the amounts drawn on
which are said to have been misappro-
priated in this case, find a place in this
list, bears out the statement of the com-
plainant. The entries in this list, toce-
ther with the statement of the complain-
ant, make out a confession of the res-

poudent to the effect that he had with-

drawn the amounts of the cheques

mentioned in the list and that he misap-

propriated them. This document there-

fore was admissible in evidence. In fact,

the learned Judge himself, after observ.

ing that the document could not be

admitted in evidence even if it be in the

handwriting of the respondent,observ ed:

. «that docunient can however be ad-

. mitted as part of the extra-judicial con-
fession said to havé been made to the

‘complainant ™. S

~

‘14. The other document consi.sts of

a statemént written by the respondent

on December .14, 1959, subsequent to

his writing dut tbe first document, viz., -

#

‘the list of the  various items

priated. The complainant h
that the respondent wrote it on g
asked by the complainant te give him a
statement in writing so that he may be -
able to present the same before the in-
come-tax authorities. He has further de-

‘posed that it was'a voluntary statement

of the respondent and that no threat
or promise had. been held out to him
for making that writing. The learned
Judge observed, with Trespect to this do-.
cument, that there was nothing in that
statement to show that it amounted to
an admission, that there was no refer-
ence 1o the cheques which were the
subject matter of the charge in the case
and that a general statement that he
had committed breach of trust by with-
drawing the amount of the cheques did
not amount to an admission. Curiously

. enough, the learned Judge observed a

little later:

«Further, it amounts to an extra judi-
cial confession, and in a case like this
it is not safe to base a conviction on
extra judicial confession.”

It is true that there is no specification
of the cheques which were cashed by
the respondent and the amounts receiv-
ed and misappropriated. This vauge-
ness of a sort is explained by the state-
ment of the complainant and by the
proot of the first document which gave
the various amounts misappropriated.
Apart from this, the statement makes re-
ference to certain other facts which had
a hearing on the quesion in issue in
the present case, In this statement the
réipondent admits being entrusted from
time to time with blank cheques bear-
ing the complainant’s signatures, his
committing breach of trust by withdra-
wing big amounts from the bank by
exchanging those cheques, especially
during the ten months prior to Decem-
bre 14, 1959 and his not crediting the
amounts of those cheques, presumably,
in the accounts. It further mentions
that the respondent had passed the writ-
ing out of his own sweet will and not
on account of any improper pressure-
brought upon him. He further states

“that he had. given this writing will-
-ingly on his being suspected and on oné -
“or two such cheques baving been found
out. In our: opirion "this dochiment is .-
“¢learly an admission of the circumst- =




nces. which have a bearing on the ac-
usation brought against the respondent
nd is thus admissible in evidence. In
act, the admission in the document
gether with the statement of the com-
dlainant can also be tgegted as a confes-
Aion of the respondént’s cashing the
ree cheques, the subject matter of the
harge in this case.,

|- 15. The learned Judge is not right
2 observing that it was not safe to base
f conviction on an extra-judicial con-
Yssion, The conviction in this case was
ot based merely on the extra-judicial

nfession. There was the evidence of the
Jbmplainant against the respondent.
(he extra-judicial confessicn strongly
brroborated that statement. This docu-
ment too, therefore, was admissible in
vidence and had been wrongly ignored
¥ the learned Judge.

16. The other two documents were
onsidered irrelevant and therefore in-
dmnissiole in evidence. One of them is
e statement of the respondent made
nder S. 342 CrPC%n September 3,
960, in a criminal case against him,
he statements atout the respondent’s
leing a clerk of the complainant and
he admissions of the respondent in this
ratement about the complainant’s giv-
ng him cheques signed by him so that
ie couid, whenever necessary, draw the
mounts and about his maintaining
he pettv cash book and the circumst
aces in which tne defaications were
pund out and about the respondent’s
living the writing dated December 14,
359 admitting the defalcations, are ad-
pizsions for the purposes of the present
ase and as such this document was
Himissible in evidence to prove the res-
ndent’s admissions with respect to
ese facts,

17. The fourth document was an
plication given by the respondent on
ftober 27, 1960 in another criminal
Ke against him, The document, as a
tole, is not of much use to the pro-
ution, but at the same time it cannot
held to be iradmissible as i consists
certainstatements which could be
d as admissions in his case-even tho-
the respondent had given such ex-
fnations with respect to his admis-

dary value, ~ . T
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ns as might have reduced their evide
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18. We are of opinion that the docu-
ments handed overby the respondent to
the complainant on December 14, 1959
and the statement of the respondent
dated September 3, 1960 provide strong
corroboration to the statement of the
complainant,

19. The result is that this appeal
must succeed. We accordingly allow the
appeal, set aside the order of the High
Court & restore that of the trial Court.
K/JGc ' Appeal allowed.

B. R. JAMES] J.

Cr. Misc. No.J 214 of 1956,

Distt, Aligarp.

Decided on Jdly 27, 1936.

STATE (Applicant)

v,

JIwA RAM (Opp. party)

O CRIMINAL TRIAL—Bail—Accused
committing\ non-bailable offence—
Enlarged on bail—\Vhile on bail he
commits angther non-bailable off-

ence—Abuses privilege of bail and

does not desgrve to remain on bail
any longer—QrPC, 1898, S. 497.
(Para 1)
ORDER—Thi} application by the
State seeks the chncellation of bail gr-
anted to one Jiwa Ram who had been
arrested on a chargt u/S. 457 IPC. No.
tice of the applicatibn has been served
on Jiwa Ram but\he has not entered
appearance, The affidavit fled in sup-
port of the appiication shows that prior
to the S. 457 case Jikva Ram had been
arrested in a case u/SY4534 IPC and en-
larged on bail, and {drther that he was
on bail for the first offdnce when he al-
legedly committed thd second offence.
This fact was apparenii} not brought 1o
the notice of the learned Sessions Judge
who granted him bail \in the S, 457
case. An accused person who has ab-

used the privilege of bail \does not de.

sérve to remain on bail anv longer.
Jiwa Ram’s bail is theref¢re cancelled
and he is directed to be takkn into cus-
tody forthwith. He shall\remain .in

is trial.
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It would thus be seca that the scheme framed by the Railways has nowfthe stamp
of approval of the Hon'ble  Supreme Court and the Railways have to {mplement
it in accordance W)’&h{hc directions given by the Supreme Court. W¢ therefore
see no rcason why the casc of the petitioners will not be covered by the scheme
and they will get the benefit as envisaged in the scheme. ‘

14. In view of the observations made above, we find no fbrce in these

petitions and they are not accordingly dismissed. DParties shall behr their own
costs,

Petltion dismissed,

" (1987 UPLBEC (Tri) 41]
S. ZAHEER 11ASAN (V. C.) AND AJAY JOHRI (A.M.)
Regn. No. 13 of 1985, decided on July 14, 1986.
Ram Chandra Sharma Applicant
Versus

Director of Postal Services and another Respondents

Service—Removal from post of postman—Charge against applicant (post-
men) that he las<given wrong address of his residence—In discipiinery proceedings
several infirmitics and violating of natural justice found —Removal quashed.

In disciplinary proceedings a high degree of proof is not required as in
criminal prosecution. The tribunal cannot re-examlne and reassess the evidence
produced in a departmental -inquiry. A disciplinary proceeding does not stand
on the same footing as criminal prosscution in which a high degree of proof is
- required.  The departmeatal authorities arc the sole judge of fact and if there be

some legal evidence on which their finding is based, the adequacy of that evidence
.should not be permitted to be canvassed. It may be that in departmental proceed-
ings technicalitics of criminal law cannot be evoked and the strict mode of proof
prescribed by the Fvidence Act may not be applicd with cqual rigour, but even in
desciplinary proceedings the charge framed against the public servant must be
held to be proved before any punishment can be imposed and for proving a charge
there should be legal cvidence. In S. D. Bhardwaj v. Union of India and others,
1982 (LI} All India Service Law Journal Page 515, it was held that statements of
witoesses recorded quring the preliminary inquiry at the back of the appellant
could not be read by the Inquiry Olficer. It was further observed that certain
witnesses examined  were not in a position to give direct evidence as they had no
pessonal knowledge and their statements were based on - information gathered in
the course of preliminary iuquity. So, the court held that  there was no evidence
before the inquiry Oflicer on which he could come to the conclusion that the
charge was proved. The statement of Robett Peters who is said to be residing in
the adjoining quarlers purports to have been recorded on 23-6-1980 during pre-
liminary inquiry behind the back of the applicant. #Robert Peters was never
produccd during the prefiminary inquiry.  So, his statement recorded during the
inquiry behind the back of the applicant could not be read in evidence by the
inquiry oflicer, and in this way, the inquiry was vitiated by the violation of rules
of natural justice. After ignoring the statement of Robert. Peters, are left with
the stalcmeats of Mahadev Prasad. T. P. Pathak and K. C. Srivastava. Mahaday
Prasad has not stated anything to show that the applicant was not residing in the
aforesaid house. Similarly the statement of T. P. Pathak also does 1.0t suggest
that the applicant was not residing in the aforesaid house during the relevant

UPLBEC (Tri.)~~6
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period. Sri K. C. Srivastava belongs to Lucknow and he had come to A[lahabad
for holding inquiry. He had no personal knowledge. He made inquiries from
certain persons. Ble-has given two contradictory statements. However, he has
no direct knowledge and with the help of his statement it cannot be legally proved
that the applicant was not residing in the aforesaid house. There was no legal
evidence on the file to prove that the applicant was not residing in that

house. [Para 3]
In this view of the matter, the order of removal of the applicant from
service is quashed. ‘ [Para 4]

Case-law.—(1982) II All India Service Law Journel 515 —Relied on.
Counsel—G. S. Bhatt for applicant.

JUDGMENT

S. Zaheer Hasan, V. C.—This is an application under Section 19 of the
Administrative Tribunals Act, 1985 for quashing the order of removal from
service. .

2. The applicant was postman as Post Man. He was Organising Secretary
of the Union and used to highlight various irregularities thus incurring displeasure
of the officers concerned. While he was posted as Postman at Kutchery Post
Office at Allamb@d, in a suit filed against Sri R. C. Misra, Dak Pal, he gave
evidence against him. He highlighted certain irregularities of 'Sri R. K. Rai (the
“then respondent No. VI). The applicant was residing in House No. 41¢, Hanuman
Nagar, Naini, Allahabad since 1-8-1978. He informed the Seunior Superintendent
of Post Offices, Allahabad on 21-8-1978 about the aforesaid facts (vide Annexure-
‘1" to the application,) during June, 1979 the applicant submittad following three
medical biils for payment.

(i) MR. Bill relating to-Sheo Babu aged about 3 years, 2-6-79 amounting
to Rs. 286.70.

(iiy MR. Bill relating to Malti aged about 6 years 13.6.79 to 24.6.79
amounting to Rs. 277.80.

(i) MR. Bill relasing to Km. Veena Devi aged about 12 years, 2-6-79 to
15-6-79 amounting to Rs. 333.40.

In all these bills the applicant had shown kis residence at 410, Hanumﬁn Nagar,
Naini, Alishabad. After due verification of the address and checking of the bills
puyments were made to the applicant. On 14-7-1979 the appticant informed the
Senior Superiniendent of Post Oftices that he had left his aforesaid residence since
25-6-1979 {vide Annexure-2’ to the application). Sri Raghav Lal, Vigilance
Officer madz inquiry and reported that the address givea by the applicant in those
bil's was incorrect. Later on an inquiry was set up by the Senior Superintendent
of Post Ofiices, Allahabad against the applicant. The Inquiry Officer started
departmental inquiry. The charge against the applicant was that he wrongly
mentionec that he was residing at 410, Hanuman Nagar, Maini, Allahabad and
ke took undue advam’:aﬁé:\by making false assertion in those bilis, Mahadev Prasad,
T. P. Pathak and K. C. Srivastava were examined to prove this fact, and reliance
was placed on the statement in. writing alleged to have been given by Robert
Peterson 23-6-1980 during preliminary inquiry behind the back of the applicant.
The applicant denied the charge and examined himself as a witness. He pro-
duced R. P. Singh and Gaya Prased in his defence. It was held that the charge
was proved and the applicant was ordered to be removed from service on
29-12-1984. Aggrieved by that order he preferred an appeal which was dismissed
by respondent No. 1 on 29-10-19$3. Now the applicant has challengad the order
of removal before this Tribunal : »
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- The Rule is made absolute. Ugpder the

In the result the petition is Allowed.

circumstances there will be no oyder as to
Costs.

Petitigh allowed.
\%—\
1981 LAB. I. C. 1546
(GUIARAT HIGH COURT)*
N.H. BHATT, J.

A. K. Roy Choudhury, Petitioner v. The
Union of India, New Delhi and others,
Respondents.

Special Civil Appln. No. 128 of 1979, D/-
21-1-1981.

“Constitution of India, Art.311(2) —
Compulsory retirement of Central Govt.
employee by way of penalty — Comments
and opinion of Central Vigilance Commission
taken into account by disciplinary authority
~ Delinquent not given benefit of what was
stated by Chief Vigilance Commissioner to
disciplinary'authority — Retirement order is
invalid.

Where a Govt. servant was compulsorily
retired from service by way of penalty for
various charges alleged against him the order
of retirement could be said to be bad at lgw
when in the enquiry held, the comments ahd
opinion of the Central Vigilance Commission
which as per the Govt. practice was required
to tender confidential comments and
recommendations for the purpose of giving
impartial, independent and technical advice
to the disciplinary authority in disciplinary
cases relating to gazetted work and for
advising that penalty should be imposed were
taken into account by the disciplinary
authority passing the retirement order,
without affording an opportunity to the
delinquent employee to have the benefit of

- what the Chief Vigilance Commissioner

stated to the disciplinary authority. (Para 5)
SRRy

In judicial or ql}%‘;judicial enquiries, there
is nothing that can besaid to be confidential.
Any material that is employed against a
delinquent to his prejudice has to be brought
to his notice so that he may have his own say
in that regard. It would not do for the
department to say that as the comments and

*Only portions approved for reporting by
High Court are reported here.

IY/1Y/D998/81/SMA/SNV

hury v. Union of India - ;™ -

opinion and recommendatiopg, ...
confidential in character, they are noy té't“':
brought to the notice of the delinq’ub"_’
concerned. It is well-nigh possible thy ﬁ
Central Vigilance Commission might gWe
own reasons and express strong Opini:i' .
against the delinquent employee. Itis equmf .
well-nigh possible that some other reany |
also might have been made availabje to the
Central Vigilance Commission in the formot
earlier confidential records of the employes
concerned. The opinion of an august beygs, -
like the Central Vigilance Commission wy ¥
obviously carry great weight with the
disciplinary authority in reaching a fipy-
conclusion. At any rate, the p ss'biﬁqj' o
such an influence cannot be red, "
s

J. D. Ajmera, for Petitioner; A. Ra\aﬁn
for Respondent No. 3. o

ORDER :—

5. From what has been quoted above;
is clear that the comments and opinica of tht:
Central Vigilance Commission were takes §.
into account by the disciplinary authority, It 1
cannot do for the department to say that &}
these comments and opinion . angi}
recommendations are confidential, i
character, they are not to be brought to'th
notice of the delinquent concerned,' ey
judicial or quasi-judicial enquiries; tbc;g}? ;
nothing that can be said to be confidentiZhgi:
Any material that is employed against 2{%
delinquentto his prejudice has to be bf_(_“’gu ot
to his notice so that he may have his 0“'115)‘*%
in that regard. It is well-nigh possml'ertha;;fk‘
Central Vigilance Commission might. &
given its own reasons and expressed.sironk
opinion against the petitioner. It is eqU b _
well-nigh possible that some other T&#g)
also might have been made avgrlable Wiy
Central Vigilance Commission in the folr’i‘i;’:;1
earlier confidential records of the empics f
concerned. The opinion of an august %71
like the Central Vigilance Commlss"ff‘tgﬂ_ fﬁ:?é 3
obviously carry great weight “,‘a e
disciplinary authority in reachl"’g.b‘!h
conclusion. At any rate, the posS!”
such an influence cannot be negat¥e:

1tod x x x %
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{scrutinise. In s

1 before the autho

. Majumdar ‘cannot
be upi td becauseif thefBoard had come to a
firm finding that this copduct and.acts on the
part of the petitioner was a misconduct, the
Board under any circfimstances would not
have extended the sefvice of the petitioner
from time_to time till/September 30, 1975. I
am unabl& in consideration of the facts and
circumstances of thfis case to accept the
-argument advanced| by Mr."Majumdar on
behalf of the petitioger on this score. On the
other hand, Mr. §ir
the records relatin
that there are mat

to this case and I find
ials which were before
the Board and the Board on a consideration
of those material§ passed the impugned
resolution. WhetHer those materials are
sufficient or not i¢ is not for the court to

_ Ixch a case where a
discretionary ordef passed by an authority-is

| challénged on the pround that it is arbitrary.

the oniy questiop which requires to be
considered is whether there are materials
ty concerned in reaching
its deciiig’n or in making the impugned order.
If there s some mhterials germane the court’

...| total non-application’

will at once uphold the order. It is not for the
;conrt to decide whether those materials are
ssufficient or not. Mr. Majumdar strenuously
.tried to contend that the averments made in
jpara § of the affidavit-in-opposition cast a
1stigma on the serviice career of the petitioner.
i This argument is pot available in this case for
| the simple reason that this is not a disciplinary
iproceeding and gecondly the petitioner had
faiready attained [the age of superannuation .
and as such he fhas no right to remain in

considering the mpaterials germane finds him
otherwise suitablq for extension of his service.
Itis needless to erter into a discussion on the
decision cited Mr. Majumdar in this
connection. Of dourse where an order is
'subject to challenpe in appeal or in revision
junder Art. 227 of ¢he Constitution, the order
ought to be a spdaking order giving some
reasons in its support as observed in AIR
1971 8 C 862, Xrayancore Rayons v. Union
of India. The ex
authority in the filness of things ought to
have recorded reagons in making the order.
But non-recording of reasons does not vitiate
the order. as I havg already held, the order
was made on coigsideration of relevant
materials on record

7. On a considekation of the ‘facts and
circumstances of the {ase, I do not find that
the order has been p

ind or there has’,

—_ . [ T

o (-._i":{w__.!{ -
- 0.P. 'G‘ti;pta §' Union

r has placed before me |

ed arbitrarily prona .-
g _GY/GY/D}97/8I/LQC

Sflndiat. .
.been any non-observagce of Regy
of the Regulations in ppssing the sajd
have already held thag the allegatiog

attained 65 years of agesome time in J5%

1979.

8. Fof all these
hereinbefore, I do not fid anv subs

discharged. N

"9, There will be no or

1981 LAB. L. C. 1202
(DELHI HIGH COURT)
S.B. WAD. J. / |

0. P. Gupta. Petitioner v. Union of I

and another, Respondents. /

Civil Writ No. 638 of 1972 D/- >1-198}

{A) Central Civil Sen’ice; {Classifi
Control and Appeal) Rules {1965),

Fundamental Rules, R. 36 (j) — Compu it
retirement - — No adverse re¢

communicated to the delinquent i

date he was reinstated till he retired

General confidential report:s of this
two vears immediately preceding ret

. ol .
also not showing anything blamewort

service unless dnd until the Board aﬁer\y\against delinquent — Order of compils
d. 1980 Lab}5s

retirement cannot be sustaine
1184(S C) Foll. (Constitution of

Art. 311). ‘
(B) Fundamental Rules,

Suspension — Suspension!period_S prov
due to Government’s ineptnesSi.z

dilatoriness — Governm'('ant caonot
suspension orders found unjust!
Delinquent not delayed the proceed

utive or administrative _ He would be entitled to full pay 8ﬂ°

.and increments for the sqspension pe
Suspension periods to be trea
spent on duty.

" There is no justification either in 12

equity to deny the petitioner his dues

long period of 13 years:'. Under B
Government issupposed to act.b.or'\
within a reasonable'tim;e. Inactiv

v

————

this writ petition. The Rule is' accorgis

ted as P

o ot o
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55Y the Government for such an
e -period amounts o breach of
gatzsie . (- (Paras9, 10, 11)
mﬁ-ﬂf)ivﬂ Services (Classification,
Appeal) Rules (1965) Rr. 14, 16

; em%pgoceedings — Cannot be
compulsory retirement of

5 2

1=

Central Civil Services (Pesnion)
{572), R 9 (2)).

1'97. -

J” ‘to continue tne departmental
acainst -an  erstwhile
ervant who is retired or has
{Para 12)

fe a person is dismissed or removed
sGovernment service it can affect his
siployment or retizal benefits suchas
i byt where 2 person has been
rily.retired, it does not amount to
t. and no such consequences
T (Para 13)

SRR

wisorily retired on
| E‘?{%\Eea'zs for removing the ‘dead wood’
sblic interest. The object is not (0 punish

&b
3 &ﬁg{e;m’mem servant but to see that the
Fservice is protected from the servants
inot positively contribute to it. In the
ature- of things, therefore. two
ctory actions cannot be pursued by
mment; (i) where no punishment is
and (i) where punishment is the
I bject. The Government has purported
Witinue the disciplinary proceedings
U the delinquent for major penalties.
: (Para i%)

3N of compulsory retirement was taken
ﬁ_‘e'departmental proceadings wers
pending for i3 vears and had not
Afaled. Perhaps the Govermment wanied
;ﬁ%%‘,‘z_ghapt@y this action. So iong as
I {B,m_;nt does not cance':l.the order
| S&BISorly retiring the petitioner the
alion of the disciplinary proceedings
{Para 13)

bt
-

75

#¥:

N

:gpx}clusion. of the disciplinary
;2.?: both in the interest of the
g ;é.n_land a Government servant. A
e ;. servant who 1s charged of
{ B é}fr wHons should be gotrid off from the
- T ERICe 3s early as possible. If it is
r the exchequer

Boor ey .
*‘%ﬁ Sbe sustained in law.
& E. )

*on.fory
g gears togethe
REIEELL D

.’f_P.‘Guiiia v. Union o
" is burdened with st

;- {Constituticn of India,

ovision in the Kules gither to

£ydsient of his work throughout his period interest.

-of the service benefits suchas

T W ey

f India

servant. A Government servant|should also
get a chance to establish his innocence as
carly as possible so as toremove a dark cloud
on his career. Number of service benefits and
promotions are denied or delayed when heis
under a cloud. He is deprived of half of his
salary for the period of suspension. Ever/
otherwise departmental f)roceedinPs
continued for more than twenty years '-?
not yield any results. The origindl documen
may not be available. Witnesses might hdye

been transferred. retized or have died. In any A

case to expect that’the witnesses would™

remember the events that hadltaken'place

more than twenty vears ago is most N

unrealistic. The continuation of the

departmental proceedings 'is, therefore, a

futile exercise. . {Para 16)
Power to continue or tostart a disciplinary
proceeding after retirement mayI be necessary
in certain cases. By itself the power is not
arbitrary. It has a rational basis. But the power

must be exercised within a reasonable period |
and consistent with justice|and public
' : i.(Paras 17-18)

In case of an event more than four years
old on the date of retirement, a departmental
proceedings cannot be continued after
retirement under R.9(2) offthe Pension
Rules. 1972, It is well settled that requirement
of natural 1ustice can be read in{a Rule evenif
the Rules s silent about it, particularly. in a
Rule concarning quasi judicial -proceeding.
Therefore the departmental proceeding. if
anv. pending against the petitioner after 30-3-
1973, the normal date of retirement, is bad in

jaw. (Paras 17-18)

Cases Referred : Chroﬁological Paras

1980 Lab I C 1184 : AIR 1981 fs ci0 5
1980 Lab 1 C 89 : (19801 | ServiL R 324(Guj)
' {

1373 Lgh 1C 1545 @ (1973) 1 Serv LR
326 (Cri) 9
1972 Serv L R 382 (Dethi) B 11

G. D.. Gupta with Miss Anita, for

 Petitioner: S. N. Sapra, for Re;s’pondents.

ORDER :— In this writ petition the
petitioner has prayed for quashing the order
of his compulsory retirement passed on 25th
April, 1972. He claims that [he should be

‘treated as if he had retired on March 30, 1975

which was his normal date of retirement. He-
has further claimed the consequential reliefs -

PR A

Lt ipant

'n'l_«, B ! S K
spension allowance which ¥,
_is required to be paid to a. Government

seaats s Lo
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pay, allowances, = ..
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“and increments up to his normal date of - petitioner’s appeala

retirement. He has then claimed that his

period of suspension should be directed to be’

treated as period spent on duty and full pay,

allowances and increments due during the -

said period of suspension be given to him
under g.R. 34. He has also praved that the
departmental proceeding pending against

_ him should be ordered to be quashed.

2, Petitioner holds a diploma in civil
engineering. In 1942 he was appointed as an
overseer;section officer/junior engineer in
Central Public Works Departmeni. An
adverse remark about his work was
communicated to him in 1951 but thereafter
on 17th December, 1931 he was confirmed as
an overseer with effect from 23th May, 1931.
On 30th June. 1936 he was promoted as an
assistant engineer. On 2nd February. 1939 he
was declared as quasi-permanent in the post
of junior engineer. On 3rd September, 1939
he was suspended under R. 12 (1) of the
C. C. S.«CCA) Rules. 1937, pending a
departmental action against him. During the
pzrioff of suspension adverse remarks were
communicated to him regarding his work.
They were for the period between 1-4-1937
to 31-8-1957. Another adverse remark for the
period between 1-4-1938 and 31-3-1959 was
communicated to him on 16-12-1939,
Although the petitioner was suspended in

- anticipation of a departmental proceeding,

no charge-sheet was served on the petitioner
for 2 years. The petitioner. therefore, filed
a writ petition in this Court being 94-D/1962
for quashing his suspension order. The
petition was filed on 3-3-1962 and was
admitted by this court on 6-3-1962. Thereafter
on 12-3-62 a charge-shest was issued to the
petitioner. The charges were attempting to
give pecuniary advantage to a contractor by
falsification of records and disobedience. The
petitioner asked for the inspection of the files
and documents relied upon by the
department. He was not furnished with any
copies. On 12-3-1964 the charges were held

1o be proved and the petitioner was dismissed' -

from serviceA\On 11-6-1964 the petitioner

preferred an appeal to the President of India

against his order of dismissal. As the writ

etition filed in this Court against the order
of suspension had become infructuous the
said petition was withdrawn. On the appeal
made to the President of India no decision
was taken for about eighteen months. The
petitioner, therefore, filed the second writ
petition in this Court against the order of
dismissal. That petition was admitted by this

. Court on 15-12-1965. Ten months thereafter
- the President of India accepted ~the

‘petition as being infructuous. In the said

ot /. -

) rder of digp
set aside. This order was passed op 4101
Although the President set aside the ;
order, he directed that the Petitionery
deemed to be continuing under g
with effect from' 12-3-1964, that iS, thet
his dismissal. A fresh enquiry y,
ordered. In the fresh enquiry no fregp iy
sheet was issued. Only list of docymerias
list of witnesses were supplied:
petitioner. Th'le ~enquiry  offjegidis
presenting office,r were also 2pPOointed ¥s
petmon'er raised t!he objection allegmg@& )
was oniy chief engineer (the appoipisy
auihority) that could appoint an epeadss
officer and a presenting officer. Tin:
representation wa‘ls made by him on 8§ g
Three vears thereafter. that is, on g5 3%

the suspension order passed againsi@,g
petitioner was revoked unconditionally 5
the departmental proceeding was kept 2%
The petitioner on|reinstatement joined
duties on 25-3-1970. On 1-6-1970, 3143
and 12-1-1970 (sic) the petitioner repressgi s
to thz department|to pass an order ysas
F.R. 34 for payment of full pay".
aliowances for the period of suspension,;
is. period between|27-8-1939 10 23543
The representation|for pay and allowss

for the period of suspension was turned dsg=
by the department. 'lon the vround tha
deparimental enquiry was still pen
against the petitioner. The second’
petition filed against the order of disms&
became infructuous |because the- distig
order itself was set|aside. On 2%
therefore, - this court dismissed th

o

1]

petition the petitioner had moved®
application for a direction for payment9:&
arrears of pay and allowances et¢. for
period of suspension but this court dis
that application as it did not directly ans
of the writ petition. On 26~-1972 pelf
made another representation 10
department for payment of arrears.
F. R. 34, Although the departmeft
asserting that the disciplinary proc¢%;
were pending against the petition€ls & ;
for his comulsory retirement Was ?hxs
25-4-1972. The petitioner received ! L
on 29~4-1972. The petitioner challcigs
order of compulsory retirement ‘u.--
. ' &
representation to the department. B
second representation against his ‘30’?
retirement on 23-5-1972 urging that =
being compulsorily retired as a s oin
the disciplinary proceedings. He P%.»
in the said representation that :nl -
made a statement in the Parlid%eg
premature retirement should not 2
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2at for avoiding disciplinary ~ produced. There was nothing - in [l}e
o ~’§g5;~ The representations were confidential reports which would show that
X on 37-1972. He again made a the petitioner’s performance or conduct was, |
-»;ﬁjon for pavment of arrears of the  blameworthy. ln'fact. there are some positive
1o i period in July. 1972 The -good remarks. about lhgpeuuoner'.'lt)p()-;l»
M’r aeain cigmplaincd about the adv_e{se remarks were pa»ssed.a‘gmmt l' e
gone “the appointment of enquiry ~ petiioner when he was working as an
A ©  overseer but within 2 few months thereafter

b

~2.d the presenting officer in July. ! ne _
c -l-af‘“’(h'é department, it is alleged. he was confirmad as an overseer. Six mpnths
;s :ﬂ“ﬁ'ith the proceeding and he was thereafter he was promoted as an assistant
Fadgmtill., - < . SN A W : i
£ ot he wotld be proceeded aguinst ~ €Ngincar. HL _was also .de‘clred quasi
) permanent in the post of junior engineer.

%5 <2 The petitioner filed his reply io the
%”"%»‘on 11-6-1973. The proceedings
"%éz{guéd further for another four vears. On

The conduct of the department shows that
the departmen: did not really treat adverse
remarks as of znyv value because in spite of
the remarks he was confirmead as an overseer
and was. in fac. promoted to higher post.
The next adverse remark communicated 1o
the petitioner wes on 22-9-1939 when he was
Trsorder was passed by the President under  under suspension. Thi{ was for the pcnod
B9 (o of the C.CS. iC.CA) Rules,  between 1-4-1857 to 31-81957. It is not
£53, Again two vears passed without any  explained why :he adverse remarks were
stonand in July. 1979, new enquiry officer  communicated two years late. The
£ presenting offiger were appointed. On administrative  directions  on the
s 31y August, 19797\the petitioner informed  communicatior of adverse remarks clearly
e epquiry officer that hie had since retired jpgicate that the adverse remarks are meant
2 wd the enquiry being neid against him was for the cuidance of the officer and for his
Eissuaty to rules particularly the pension improv&ncnl n future. The remarks
vt The counsel for the peutioner communicated 1o him are as follows
©-ptended at the time of the hearing that no “He did one important work during this
Ay was teceived by him from the enquiry  perjod viz. “Construction of 20 R.W.
B sixerqt from the depariment: Norany order  Transmission Station at Cuttack™ which was
g5 Kirndfie conclusion of the departmental o satisfactory. He should devote more time
¢dings was communicated to him. The ;14 energy in his work.” :
?E:f%éhe “"hSPO“d‘m.[S also cogllld E‘j‘_ The second adverse report  wus
éc;u ;on the question as to Whether  communicated 1o the petitioner on 16-12-
> partmental proceedings were finally 1959 that was for a period between 1~4-1938
*Qed. or not and what final order was 1o 31-3-1959. There are two confidential
dinthe said departmental proceeding. reports of the executive engineer under
X2 The first questi e v"om he was working for the said period.
S rst question for consideration is  One report is positively in good terms. The
mdy%g:n‘;‘;dfg of compulsory T_el“fe.mg‘)r}l other rep rt is rather neutral. _Tﬁxe adverse
‘%E;’;Ak‘gal € petitioner on” April 23, remaik communicated to him is “he should
Bt o or not. The petitioner submits  devote more energy to work to improve
o

§§9ﬂ the President of India accepted the
Liponer’scontentions raised by him in July,
E1 ey grdered fresh encuiry on the original
¢ edated 12-3-1962 with a direction to
- it new enquiry & presenting officers.

C f o)
’~§9r<_1er_is contrary to F. R. 56 (j), the  control and efficiency.” On reading these
Srative instructions in thisregard and ~ two adverse remarks it is difficult to
< ions of High Cgurt and Supreme understand whether any one of ther: has any
'&9 department ‘ﬁéﬁ_\ﬁ the action of  serious import so as to cut short the career of
: the petitioner. The second report is also
communicated late. Although nothing can
be said positively about the petitioner’s
=<, 28 COmpulsorily retired was based on  charge thatthey were motivated as they were
: %’auaSSessmem'of petitioner's service communicated after his suspension. the fact
;éd? counter-affidavit further states lf;a[t k;he dela_\'1 in t}éeir comtml;miclalion If]ms
ve . n een explained cunnot be altogether
‘rirrslei9{5092?2nijoln;r;%u\:g?&dke[f: ignored. The counsel for the department
deration in. asscssin:'. the overall could not show any other material used
of the petitioner g __ against the petitioner by the authorities when
s . K they took the decision to retire the petitioner
-réf.‘.“me__ of the hearing the compulsorily. The decision to retire the -
abonts of the petitioner were  petitioner was taken in 1972. The material

--v}«sr?l)_’reuremem and has submitted in

oo tounte:
=

-affidavit that “the conclusion of
jgbg?.‘.c"! authority that the petitioner
2Ny

e Tl T



S

F
QIR R ‘.aﬁfﬁ"p

T

AT ecrs

e

g5t 3 gors- gt coyuduipeng

ARRLA: 2y Calng

old. The staleness of the material stinks. On

23rd June, 1969 the Ministry of Home Affairs, -

Government of India has issued elaborate
instructions to Government departments in
arriving at a decision under F.R. 36 (j). In
the sald circular the background of
F.R.36(j) has been described. The
background is the Paper on “Measures for
strengthening of Administration” placed on
the table of both the Houses of Parliament ir:
1961. The said circular states that the
procedures and guidelines were being laid
down in that circular “in order to ensure that
the powers vested in the appropriate
authority are exercised fairly anc
impartially.” The circuiar directs that the
cases of Ciass I and Class II employees
should be revicwed six months before they
attain the age of 50 years and for Class 111
employees six months before they complete
30 vears of service. The petitioner completed
his 50th year.30 years of service on 1-4-1970.
Admittedly. no review as required by the said
circulay was done pricr to his attaining the
age of(50 years. He was aliowed to continue
for two vears thereaiter. Nzturally the
presumption is that the department did not
think his performance as bad enoughi to retire
the petitioner before his normai date of
superannuation. Almost at the time when the
petitioner had completzd 50 vears the
suspension order agzinst hirrwas revoxed

- and he was allowed to join o1 25-3-1970. Wiy

the department did not take the decision of
his compulsory retirement before he was
permitted to join his duty? This is not
explained in the counter-affidavit. 8o also
whyv the review was made two years late is
also not expiained by the department. The
petitioner submits that because cof the two
writ petitiens filed by him his origiral
dismissal order was set aside and he was
allowed to be reinstated. ‘He allcges that the
setting aside of the dismissal order and his
successive applications for payment of
arrears of pay and allowances for the period
of suspens}g{resulted in his compulsory
retirement on29-4-1972. One need not go
into the motive of the department. However,
the fact remains that by that time the

‘petitioner had already made four or five
representations for the payment of arrears.

On 25th August, 1971 the Department of
Personnel, Cabinet Secretariat issued further
instructions regarding compulsory
retirement. The instructions clearly pointed
out that F. R. 56 (j) should not be used “to

‘retire a Government servant on grounds of

specific acts of misconduct, as a short cut to

1206 ©. . ... - 0OPGu ta v. Union of India .
used against him is 13 years old and 22 years

" instruciions.

.Court. The

initiating formaldisciplinary progez¥ae

on the ground that the Govemmen. ¥

may not be suitable to contin'i]?
officiating. pcst or for promotion tg
posts for which he might be eligibja:
attaining the age of 30/53 years or copy:
3C years service as the case may R
second circular issued on October 23
Department of Personnel modified p "
earlier Memorandum of 1969, The medets
instructions are as follows : ;

O,

: iy
“In locating others who are ineffectiyex:
wha should be retired at that stage thy
consideration shou:id be
fitness ‘competence of ths Cmpl(;y'
continue in the post which he is hoiding. i
is not found fit to continue in his offig
post. his fitness/compstence to continge
the lower post which he may be I
substantively should also be considered*:5:
The departmental proceedings were sl
against the petitioner in 1939. Althoughfis?
dismissal order was set asic2.in 1966, i
procesdings _were storiec against
petitioner. The facts and circumstang:
narrated above gives an impression tha
decision to retire the petitioner comf)'u
was tzken as 2 short cut to the conclusiy
the ¢ -narimental proceedings started agist,
the p=:itioner. This was clearly in breack:
the s2:d administrative instructions.
reviewing the petitioner’s performance sl
age ¢f 30 was contrary to those instructag¥
Admittedly the department did not conskerigs
whether if the petitioner was not fit .28
continued as an assistant engineer. B¢ g
continue as a junior engineer. This ¥
in violation of the said admioSiels

£, The iaw on the point is laid 00%%
several decisians of this court and SUPEE
Test decision of the SUPERES
Court cn this point is in Baldev Ra) Ch?-d%’f :
Union of India (Civil Appeal NO-.&%’
1978) decided on 18-8-1980 : (1980 232
1184). In that case appellant was COMPEZS
retired on August 27, 1975. The GO¥ER
relied upon the confidential repgé%a
appellant for the year 196162, 19015
1969-70. The Supreme Court quast
order of compulsory retirement Th
observed : “One wonders 10¥ a“" ¢
whose continuous service i0f 'lﬁ‘ég'
crossing the efficiency bar and feac.»wa}f' i g
maximum salary in the scalé ﬂdﬁ‘ '
adverse entries at least for ==
immediately  before the

retirement, could be cashiered %
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directed against some other Government ser-
* yants in connection with the commission of
© wrtain offence, In fact, the result of that
. equiry was that the appellant was absolved
fom any complicity, in- the commission of
the offence. Later;”he'.was removed from
service on the strength of the alleged admis-
sions without holding a formal enquiry as
‘required by the Service Rules:

Held that, as the statements made by

the appellant did not amount to a clear or
‘wambiguous admission of "his guilt, failure
-} tohold a formal enquiry constituted a serious
" jofirmity in the order of dismissal passed
~ *against him, as the appellant had no op-
- portunity at all of showing cause against the
. ¢harge framed against him and so the require-
{ment of Art. 311(2) was not satisfied.
: {Para 11)
Y FEven if the appellant had mgde some
" statements which amounted to admission, it
, was open fo doubt whether he could be re-

movcf from service on the strength of the
, said_alleged admissions” without holding a
_formal enquiry as yequired by the rules.

{ ' (Para 11)
, It is of the utmost: importance that in
‘I taking disciplinary action against a public
servant a proper departmental enquiry must
be held :#zainst him after -supplying him
with a chargesheet, and he must be allowed
areasonable opportunity to meet the allega-
tons eontained in the charge-sheet.
e (Para 13

e ———

+ e ——

e

~,

enpty_formality; it is _a_scrious proceeding
ifendcd to_pive the ollicer—concerned a
thance_to_mect the charge and to prove his
jmocence. In_the absénce of @iy such en-
| quiry_it would not_be_ fair to strain facts
* azainst the appellant and to held that in
. wéw of the admissions “made By Him the
giquiry would have served no useful pur-
mse. That is a matter of speculation which
iwholly out of place in dealing with cases
-t of orders passed against public !servants
"t Yeminating their services. ATR 1957 Madh.
" 1 B.15, Reversed. . (Para 13)
. M/s. S. N. Andley, J. B. Dadachanji and

"2 L. Vohra, Advocate~of M/s. Rajinder

" Narain and Co., for  Appellant; Mr. H. L.
. ‘Khaskalam, Govt, Advocate, for the State of
\ Madhya Pradesh, (M/s. B, K. B, Naidu and
i I N. Shroff, Advocates, with him), for Res-

H
Lo
P

. - pondent. ) ;

#* The Judgment of the Court was delive-
red by Lo ¥

' GAJENDRAGADKAR, J.: -

" This appecal by special Jeave arises out

" of a petition filed by the appellant Jagdish

‘Prasad Saxcna against the rcspondent, the

& W e e

bty p——

The departmental  enquiry is not any

State-of Madhya Pradesh, in the High Court - /f
of Madhya Bharat, in which he prayed that,
a writ of certiorari or mandamus or any other
appropriate writ or dircction should be issu
ed against the respondent quashing the order
passed by it on December 3, 1953, terminat-
ing the services of the appellant as from.
October 2, 1951, when he had been suspend-
ed. A chargeshect in regard to the proceed-
ings taken against the appellant was furnish-
ed to him on ‘October 17, 1951; but it is.
common ground that no fresh enquiry had
been subsequently held before the impugned
order was passed against him. The High
Court has, however, held that in the enquiry
which had been held before the appellant
was furnished ivith the chargesheet he had
substantially admitted the material facts on
which the chargesheet was framed, and so-
failure to hold a formal enquiry after giving
him the chargesheet had not caused any
prejudice to him; that is why the High Court
refused 1o issuc a writ as claimed by the ap-
pellant and dismissed his petition. In his.
present appeal by special leave the appel-
lant challenges the correctness and proprie-
ty of the said decision.

(2) The appellant was permancntly em-'
ployed in the department of Customs and
Excise by the respondent as a distillery in-
spector, and at the material .time he was
posted at Barwaha in the district of Khargone:
It is admitted that he was governed hy the
rules and regulations of the State Civil Ser-
vice. At Barwaha thére is a distillery as
well as a warehouse in a separate building
within the same premiscs.  Kethulckar was.
a warchouse clerk in charge of the warchouse™
and Narona was the distiller. On July 12,
1951, at about 5 P. M., when the appellant
was about to leave the distillery Narona
asked for the key of the recciver for taking
flow readings, and the appellant gave the
key with instructions to Kethulekar to super-
vise the distillation. It appears that Kethule-
kar, who was then on duty, issued liquor to-.
Nathu, Contractor of Piplia, to whom a per-
mit had been issued in respect of one gallon-
of Narangi (of strength 25 U. P.), 20 gallons:
of Rasi (of strength 60 U. P.) and two gallons.
of Dubara (of strength 25 U. P.) for which-
the contractor had deposited in the freasury
Rs, 180-6-0. At the time of the said issue of
liquor, however, the contractor was“given one
gallon of Narangi and 32 gallons of Dubara,
that is to say, an excess quantity of 30 gallons
of Dubara was illegally given to him thereby
causing a loss of Rs. 805-10-0 to the govern-
ment. According fo the appellant, Kethule-
kar acting in concert with Narona fransferred
some liquor from the receiver fo the ware-
house Vat in order fo make up the deficiency

. /} "
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consequent upon the illegal issue of liquor
to the coutractor. Some informer reported
this matter to the Superintendent of Customs
and Lxcise who immediately rushed to the
place and seized the cutire stock of liquor
from Nathu contractor.

/ (3) On July 13, 1951, the Superintendent
along with thg appellant held a preliminary
enquiry in te case; at this enquiry all the
three persons admitted their guilt, and the
Superintendent ieventually recovered Rs.
305-6-0 from Kethulekar to compensate the

".department for the loss caused by the illegal

delivery of 30 gallons of Dubara, and he was
suspended from July 17, 1951.

(4) As directed by the Superintendent
the appellant submitted his detailed report
about this incident. Five days thereafter the
Deputy Commissioner of Customs and Ex-
cise held a second enquiry along with the
Superintendent. ~ At this enquiry Kethulekar
and Narona implicated the appellant for
complicity in the illegal transaction, The
appellant” also made a statement in this en-
quiry though no chargesheet had been given
fo him. As a result of this enquiry the Su-
perintendent submitted his report on the
same day,<that is to say, July 21, 1951 On
the same day the Deputy Commissioner also
made his report, and by his finding he ab-
solved the appellant from the charge that he
had any complicity in the offence, He, how-
ever, held that the appellant was guilty of
slackness of supervision and control and re-
commended his transfer to some other place
and the withholding of his grade increment
for six months; accordingly the appellant

was transferred to Indore on September 6,
1951.

(5) On October 1, 1951, the Deputy
Commissioner suspended the appellant with
elfect from October 2, 1951, under instruc-
‘tions from the Secretary, Finance, Depart-
ment of Excise and Customs; and he was

also required to be present at Barwaha on
Qctober 8, 1951. :

(6) On October 8/9. 1951, the Deputy
Commissioner reopened the enquiry -against
the appellant because three complaints had
been made against him by Kethulckar. In
1his cn\r%g}xy the appellant filed his written
statemei on QBetober 16, 1951, though he
had 16t been furnished copies of the reports
.made under the previous two enquiries. On
October 17, 1951, the Deputy Commissioner
gave the appellant the chargesheet in regard
to his alleged complicity in the illegal issue
-of liquor. On October 21, 1951, the Deputy
Commissioner submitted his report. and
-again absolved the appellant from having

_ed, and .on December 3, 1953, an order was" .~

: dismissal.“"and contended that since no en-

" tractor, and that there was in fact a conspi-

- -

¥ M. B. (Gajendragadiar J.) B L J

had any hand in the commission of the jofes:
fence, , o .
(7) After more than a year had elapset
the appellant  reccived on November 25,
1952, a notice calling upon him to show
cause within fiftcen days as to why he should
not be removed from service as penalty for -
the offence committed by him in allowing * 7
the transfer of illegal liquor to the contractor .
in his presence. On December 8, 1952, the
appellant requested that he should be allow-
ed an inspection of the record to enable him
to make a proper and adequate reply to the -
notice, but his application was ignored. On
December 11, 1952, the appellant gave a
reply to the show-cause notice and asked for .
a personal hearing. This request was reject-

: .
PR 5 X . . L.
Sl £ -4 - s )

assed terminating his services as from Octo- -
Eer 2, 1951, when he had been suspended. -
It is on these facts that the appellant chal-
lenged the validity of the impugned order of

e ey ——r g s o
ettt -

quiry was held against him he has not had
a reasonable opportunity to meet the charge
in question. As we have already indicated -
the High Court has rejected this argument, -
and so the short question which arises for/
our decision is: Was the High Court right.
in holding that in substance the appellan ;.
has had a reasonable opportunity to meet the £,
charge levelled against him under Art, 311(2)", :
of the Constitution P *i‘;‘
(8) In order to decide the merits of this; }.

controversy it is necessary to refer to some .
more material facts, The chargesheet sup-
plied to the appellant on October 17, 1951,
sets out elaborately several facts againsg hime .
It is specifically averred in the charge-sheet
that the appellant was present at the time
when liquor was illegally given to the con-

racy between the appellant and Kethulekar.
"Thus his presence at the time when the of-
fence was committed and his conspiracy-
with Kethulekar constitute the first charge
against him. It is also alleged that subser
quent to the commission of the offence the
appellant fraudulently made interpolations in
the relevant note books which were required
to be kept by him in the discharge of his
official duties. The details of these interpo-
lations have been set :forth in the charge

sheet. The third allegation against the ap
pellant is that after.liquor had been seized 4
from the contractor-his co-conspirators wenf ;"
to see the appellant at 7 A. M. on Tuly 15 %
1951, for seeking advice from him. There aro s
some other details~. also set forth in the

charge-sheet but it is unnecessary to referfo -

.them. After this charge-sheet was served ooy

s - ”‘1‘!\*‘* T T S e A
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the appellant he was required to submit his
-explanation that very day.

(9) On November 25, 1952, the Under
Secretary to the respondent issued a notice
against the appellant calling upon him to
show cause f\jvixy he should not be removed
from service as penalty for the offence which
‘he had committed. This notice recited that
“the issuing of liquer aguinst the cntries in
the puass to the contractor Nathu and the
making up of stock by transferring liquor
illegally from the distillery had been fully
established”. Since the appellant was in
«charge of the distillery, and the transfer of
distillery liquor had taken place in his pre-
sence he was guilty of a serious offence. It
would thus be seen that the only charge on
which this notice was issued was that the
appellant was present at the time when the
illegal transfer of liquor took place. This
notice called upon the appellant to furnish
his reply within fifteen days.

(10) On December 8, 1952, the appel-

4+ lant wrote to the Under Secretary that since

*~! the case ha

become more than a year old

revise, modify or amend its decision of No-*
vember 25, 1953; thut is how the impugued
order came to be passed.

. (11) 1t is truc that the appellant specifi-
cally admitted during the course ot the pre-
vious enquiry that illegal liquor had been
delivered to the contractor, and that he had
given the key of the receiver to Narona. It
is un the strength of those admissions that
the Iigh Court took the view that the appel-
lant had substantially admitted his guilt and
so there was really no need for holding a
formal enquiry against him after the charge-
sheet was supplied to him. In this connec-
tion it is necessary to remember that the pre-
vious enquiry was not directed against the
appellant as such, and he was certainly not
in the position of an accused in the said en-
quiry. In fact, as we have already indicated,
the result of the said enquiry was that the
appellant was absolved from any complicity
in the commission of the offence, and the
only criticism made against him was that he-
was slack in his supervision, that is why he
was transferred. In such a case, even if the
appellant had made some statements which

it was difficult for him to file a reply unless oo, SUHC S
7 ! _ amounted to admission it is open to
. he was allowed to inspect the file containing whether he could be rersl0vedpfrom sgr(:/l;}:)é
: the papers of all the relevant enquiries held Ty €0 7= PO 0 “erioned from service
o ¢ b i on the strength ot the said alleged admissions
E ltnkt 1at maltgr;' ut z’q:parneél 4 I:ﬁ action l;vai without holding a formal enquiry as required |
. faken on tlus request, and so the appellan by the rules. But apart from this considera-
trusted his memory and proceeded to file an LA . _
) - laborate reply on Decoimber 11 1990 Ty tion, if the statements made by the appellant
Cﬂthlb repy o ¢ cee b ) Ao92. i do not amount to a clear or unambiguous
< ﬁear ya )]/c_“xr ttll(;rea t‘:: notomggleemstg mﬁ):/_e admission of his guilt, failure to hold a for-
S {Lg%)elne( m 1;15 ’E‘ er. I\fll ! i)ve{n 63 > mal enquiry would certainly constitute a seri-
. 23, 10“’8"]013 1€ nan(iel mister to \\.mrg ous infirmity in the order of dismissal passed
) the papers had presumably been submitte against him.  Under Art, 311(2) he was en-
i for orders held that the appellant had a hand titled to have a reasénable opportunit of|
2 in the commission of the offence and that as meeting the ch&rge}rnﬁed '1ga£gst him y'md
ot a punishment for the same he should be re- 5 he present case, before the show-cause
1¢ ‘moved fron? service from the date of his sus- notice was served on him he has had no op-
n- - pension.  The Ord.CF pa§sed by the Minister portunity at all to meet the cllmrge'. After
ji- ~ shows that he relied oni three facts against the chargesheet was supplied to him he did|
. ¢ the appellant, (1) that he had given the key ¢ get  an opportunity to cross-examine
of- . of the distillery to the distiller Narona, (2) Kethulekar and others. "He was not given a
oy .- that after the scizure of the liquor from the copy of the report made by the ene o
ge /.:;%; contractor Kethulekar and the contractor had cers in the said enquirie); He 201]% noli;
513‘ o ‘c’%\f}e to (ise_e the appellant next morning for (e i explanation as to any of the points
he taking advice, and (3) that the entries in the made against him; and it appears that from
no relevant books had, been tam};ered with. The 4, evidence recorded in the previous enqui-|
ed . Minister thought that the explanation offered ries as a result of which Kethulokar X
his - by the appellant in his written statement on mded inf 1 oo Was sus-
o- | all these matters was not satisfactory pur- Pencie an inference was drawn against the
D L ¢ maticrs was, saustactory. appellant and show-cause notice was.served
ge- -7 suant to this order the Under Secretary com- on him. In our opinion. ' the appeflant is
ap; municated to the appellant on December 3. justified in contending that in the eircumstan-
zed 1953, the decision of the respondent to re- : ; ~ 1
oy 923, ‘Cl: > TCS] i ces of this case he has had no_opportanity of
en: move the appellant from service as from the howine ] e :
18 , . ) showing cause at all, and so the requirement
3., 4 date of his suspension. The appellant then of Art ‘311(9) is not satisBed
are 1 moved the respondent for a review of the ’ A TR o .
the said order but on Decomber 1, 1954, his ap- (12) The two facts admitted by the
v to plication for review was  dismissed on the  appellant do  not necessarily  or inevitably
L on ‘ground that the respondent saw no reason to lead to the ‘COHC]”SIQH that he was guilty of

19615, C. DF./63.
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o . .
e offence with which he was charged; be-

* sides, it tus statcments are used against him

all his statements must be considered as a
whole; and thus considered ~there is no ad-
nuission ol guilt at all. Tho essential part of
the finding against him is that he was present
at the time when liquor was transferred to
the contractor; and his presence cannot be
rcasonably inferred from the facts admitted
by him. Lven fé_u} the delivery of the key
to Narona no rule has been produced in this
case which positively prohibited the delivery
of such a key even in an emergency. Indeed
the report made by the Superintendent on
July 13, 1951, shows that as a prudent man
the appellant should not have given the key
to Narona. The appellant was told that in
future “the key should be given only to re-
liable persons in case of need”, This admo-
nition would show that in case of need it was
open to the appellant to give the key to a
reliable person, and that must necessarily
mmean that there was no rule which absolutely
prohibited the delivery of the key to any per-
son even in case of need. Therefore, the ad-
mission' made by the appellant that he gave
the key to Narona cannot necessarily lead to
the conclusion that he was in league with
Narona or Kcthlekar.

. "'(TS) The order passed by the Minister
shows that he took into account the alleged
interpolations in the books kept by the appel-
lant as well as the fact that Kethulekar and
the contractor saw the appellant the next
morning. Now it isiclear that so far as these
two facts are concerned the appellant was
iven no opportunity to cross-examine Kethu-
ekar and the contractor and to show that
their story was untrue; nor was he given an
oEportunity to substantiate his explanation
about the alleged interpolations in the books.
The Minister may have thought that the facts
to which his attention was invited indicated
that the appellant must have been present at
the warchouse when the offence took place;
but it is of the utmost importance that in
taking disciplinary action against a public
servant a proper departmental enquiry must
be held against him after supplying him with
a chargesheet, and he must be allowed a
reasonable opportunity to meet the allega-
tions contained in the chargesheet. In'the
present case preliminary enquiries of a gene-
ral type werc held and they endedina find-
- ing against Kethulekar. The reports did not
show that the appellant was guilty of the
offence for which he was ultimately dismiss-
ed from service. The delay made in giving
the appellant the chargesheet as well as in
communicating to him the final order of dis-
missal shows that the authorifies did not

~The departmental enquiry

ALE

think that time was the esscuce of the maot
ter, and so there was bardly any justiliceti
for not holding a formal] and proper
after the appellant was  given a chargs
on October 17, 1951, In our opinion, i1
fore, the High Court was in error in coutt
1o the conclusion that no prejudice had i
caused to the appellant as a result of the rex;
Fondent's failure to hold an enquiry agaiuvsi?
1

im after supplying him with a chargesheet é

IS not an emyg
formality; it is a serious proceeding intended:
to give the officer concerned a chance t
meet the charge and to prove his innocenca.
In the absence of any such enquiry it would
not be fair to strain facts against the appel-i
lant and to hold that in view of the admis-
sions made by him the enquiry would have
served no useful purpose. That is a matter
of speculation which is wholly out of place
in dealing with cases of orders passed against
public servants terminating their services.

(14) The result is the appeal is allowed,
the decision of the IHigh Court is™sct aside
and the order of dismissal passcd against the

. §>

appellant is quashed. The appellant will be '

entitled to his costs in this Court.
EE/B Appeal allowed.

AIR 1961 Supreme Court 1074 (V 48 C 181
(From Allahabad :(S) AIR 1955 All 186)
20th Febronary, 1941 .
P. B. GAJENDRAGADKAR AND
K. C. DAS GUPTA,{]].
Sarda Prasad and others, | Appcllants v,
Lala Jumna Prasad and ‘others
Civil Appeal No. 276 of 1P56.
(2) Limitation Act (1908)
charge” refers also to decrce
of property and is not confined to monctuy
The provisions of S. 7 ar¢ not limited to
suits or decrees on monetary claims only.
Nor is there any reason to |think that the
word “discharge” can refer | only to debis.

Respondests. -

S. 7 — “Dis- © -

for posscssion

L

Discharge means to free from liability. The _ .

liability may be in respect
claims, like debts; it may
pessession of property; it mpay be in respect
of taking some order as regards property; it
may be in respect of many other matters.
Except in the case of declaratory decrees or
decrees of a similar natur¢, the decree in

of monectary

¢ in respect of " -

-

favour of one person againgt another requires + .

the person against whom the decree is mace -
liable .to do something of to refrain from
doing something. This ligbility is in a sens&
a debt which the party i§ in Jaw bound to -
discharge.

e (ParasB.Te



witract or was a composite

_dspute on the footing set up
s But the taxing authorities could not

ot be svithin their

Cmicstion as to tho Hability of itk
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to pay sales

(19 In my view, the learned Chief
‘wtice was__right in so ‘ap roaching the
mestion.  The.'sales tax - au}horities have

<af, the petitioners-wic lia

azde no assessment; they ‘mdrely issued a

zotice purporting to do so under S. 13(5) of

~the Act and required the app¢llants to pro-

luice their books of accoun
for ascertaining_whether the
any part thereof was in the
o goods. The sales tax..a
jurisdiction to do so and by m
i the terms of. the- written

sithont any investigation “as
mtire of the transaction the

and records

horities had
crely looking
pontract and
to the true
High Court

~ could not decide”whether the ‘tontract per-

formed was a pure works or| construction

contract. It

as urged that in the petition [filed by the

 appeliants before - the igh ' Cq urt, an affi-

avit in rejoinder challenging [the correct-
aess of the averment made - in the petition
that it was a pure works contract was not
fled by the taxing authorities 4nd therefore
the High, Court was bound tb decide the
: By the appel-

e expected without 1'nvestigat§nn to asscrt
¢ state of facts which was not and could

knowledge, and their
satutorv - authority could not, [lbecause of
their failire to so assert, be nullified.

(20) As I have already - ob erved, the

-westigation of facts on the question of the
. dability to pay tax has to be made by the

fuing authorities in whom that jurisdiction
i vested.  Before’ the facts on which the
fbility 1o tax depends are ziscgrlaincd, the
Jigh Court could+not be asked to assume
wat the transaction was in the ature of a
sre works contract  and tor decide the

appellants
i that footing,  There is no ! ground for
weming that the . taxing au orities  will
st give cffect to the decision pf this court

- 7 Canmon Dunkerley’s case, 1959 SCR 379 :

AIR 1958 SC 560) after the trlic nature of
ke transaction is ascertained: :

(21) In my xiew, the High Court was
gt in declining to issue the \yrit prayed

an
ORDER _
By the .Court: In
wie opinion of the majority
s are allowed and it is dir dtod that
Sopriate wrils as prayed be issted. The
“ids are also entitled  to their costs

(22)

[ pwnh

azhout,

Ap'r;&l'i's : liowed.
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AIR 1961 Sufreshe Courg 1623 (V-
- (From Nagpur)®
1st ‘Noveniber, 1960

P. B. GAJENDRAGADKAR, A. KCH_é?‘(-
KAR, K, SUBBA-RAO, K. N."WAN 0,

. AND J. R. MUDHOLKA,R II. .
'*/State of Madhya Pradesh, Appellant v.
Chintaman Sadashiva Waishampayan, Res-
pondent,

Civil Appeal No. 630 of 1957,

Constitution of Ind'a, Auts, 311(2), 226
-*"Reasonable opportunity to defend at
the stage of departmental en(uiry — Pirin-
ciples_of nafural justicec — Violation of —
Denia}l of. opportunity to public_seivant to
Cross-examine witnesses who give cvidence
against him — Copjes of documents  for
which public ~ servant- was  entitled  not’
supplied — Enquiry nof in accordance with
principlés of natural justice and "Art._811(2)
violated — 3igh Cowrt if can consider
under Art. 226 propricly or validity of deci-
sion of enquiry officer,

Under Art. 311(2),
entitled to have
o meet the
him. A proper

8)

a public servant is
a reasonable opportunity
charges framed against
opportunity  must  be
afforded to him at the stage of the cnquiry
after the charge s supplied to him as
well as at the second stage when punish-
ment is about to be imposed on him. 1f
the first enquiry was materinlly  delcetive
and denied the public servant an oppor-
tunity to prove his case it is impossible to
hold that a reasonable opportunitv guaran-,
teed to a public servant by Art. 811(2) had
béen afforded to him, (Para 9)
Vhen an order of dismissal passed
against a public servant ig challenged by
bim by a petition filed in the High Court
under Art, 226 it is for the Iigh Court to
consider,_ whether the constitutional require-
ments of Art. 311(2) have been satisfied or
not. In such a case it cannot be contended
that the infirmitics on which the public
officer relies flow from the excrcise of is-
cretion vested in the enquiry officer. The
enquiry officer may have acted boma fide
but that does not mean that the dJiscre-
tionary orders passed by him are final and
conclusive.  Whenever it is urged  hefore-
the High Court that ag a result  of such
orders the public offcer has been deprived
of a reasonable opportunity it would be
open to the igh  Court to cxamine  the
matter and decide  whethey the  reqnire-
menty of Art. 311(2) have been satisfied or
not. In such matters it js difficult and in-
°(Misc. Petn, No. 785 of 1053, Dy/-
8-3-1955—Nag.) - '

1




expedient 1p lay down auny seneral rules;
whether or not the officer jn question has
had a reasonable opportunity must always
depend on the facts in cach case. The only
general statement that can be safely made
in thés councction is that the departinental
cnquiries should observe  rules of natural
justice, and that if they are fairly and pro-
perly conducted  tp=decisions reached by
the enquiry olliceds oy the merits are not
open to be challenged on the ground that
the procedure followed was not exactly in
accordance with that which is observed in
Courts of Law. i {Para 10)

v“’S{ating it broadly and without intend-#
ing it to be exhaustive iy may be observed1

that rules of natural justice require that a |

party should has ” iity of ad-
ducing all relevant evidence on which ~he
relies, that the cvillence_of the. opponent:
should be taken_in* his presence, and that he’l }
should be given the opporfunity of cross-
cxamining_ the witnesses examined by that
narty, and that no materiuls should be re-
lied on against him without his being given

an _opportunity of explaining them. - Thz|
Iright to _cross-examine the witnesses who

give cvidence against him. is_a_verv valu-

hle right, =30 _appears. that clfective

xercise 6f this right has_been prevented b

the enquiry officer by _not giving to TE)GL
L Dy _not giving

officer velevant documenis to which™ he is

-
PO . —
. 1624 E'upzpﬁ']a Court [?u. 1] Srargor M. L. v, Coinsamax (Qajendragadkar Ji)!

gutitled, that inevitably would mean that
the enquiry had not” been lield in accord-
ance with rules of natural justice. (S) AIR[:
© 1957 SC 882 (885) & AIR_1958  SG 3800\l
(307), Foll; AIR 1960 Pat 116, Disting.,
{(Para 10
Cases Referred ;  Courtwise Clronological Paras
(57) (S) AIR 1957 SC 882 (V 44), 1938
SCR 499, Unionof-ndia v. T. R,
¢ gf)arxAri:t .
S R 1958 SC 3007V 43): 1938
SCR 1080, Khem Chand v.)Union
of Indin | Tt :
(55} AIR 1935 Nag 160 (V 42). 1L.R
(1955) Nag 93: 1955 Cri LY 974,
Jageram Malik v. State of Madhya

Pradesh 3, 4
('60) AIR 1980 Pat 118 (V 47), Dr.
Tribhuwan Nath v. $tate of Bihar 10

Mr, II. I.. Khaskalam, Govt. Advacate,
for State of Madhya Ppadesh (M/s. B, K. B.
Naidu and I. N. Shioff. Advocates ith
him), for Appellant; Mr. R. V. S. Mani,
Advocate, for Respondent.

The Judgment of the Court
livered by
GAJENDRAGADXAR, J.:

: This appeal bv special leave is direct-
ed against the order passed by the High

N

was de-

T

R, i' g"
Court of Judicature %t~ Nagpur quashing:
the order of dismissal passed. by the ¢
lant, the Stute of Madhya Pradesh, ag e
the respondent Waishampayan on June. fO
1932, The respondent was appointed g7
a Sub-luspector of Police, by the Iuspector-
General of Police, Central Provinces apd
Berar on January 1, 1943, Subsequently in
January 1945, he -was confirmed  in that
post, In September 1948, he was scnt on
deputation to Hyderabad State where he
served as a Sub-Inspector of Police ai
Adilabad, Nirmal, .Bhainsa and Nanded,
e was working at Adilabad from Septem-
ber, 1948 till June, 1950. On‘May 13, 1851,

Jie was served with an order of suspension

issued on May 3, 1631, by the Deputy Ins-
pector-General  of Police, Eastern Range, -
Hyderabad Division, ‘This order of suspen-
sion was issucd because  complaints had
been received against lim-  and a depart-
meuar] enquiry was proposed to be held in
that behalf,  Accordingly on May 21, 1951,
a chargesheet was framed against him and
the same was delivered to him on June
13, 1951. This chargesheet .included eight
charges.  In the enquiry which followed
six witnesses were examined  before Mr,
Shamuldas, Sub-Divisional Officer (Police).
On November 7, 1951, the District Super-
intendent of Police. himself tock up the en-
quiry under the orders of the Inspecter
General of Police. He framed fresh charges
because he thought that the charges pre-”
viously framed were not clear. On this
occasion five charges were framed against

—;’i/ythe respondent; however, charges four and
P five out of these were dropped, and the en-

quiry was confined to only threc. Wit
nesses were examined during the course of”
this enquiry and -were cross-examined by
the respondent. On November 9, 1951, the
respondent requested by an application
that certain documents may be supplied to
him to enable him to make his defencs.
His request was granted in respect of some
documents but not with regard to 2l
After evidence had been led against the res-
pondent he "was -directed to produce his .
witnesses on November 13, 1951, and he
was warned that Jif he did, not lead evi-
denee on that date the enquiry would be
closed. Meanwhile, on November 11, 195

" the respondent submitted an. application

the Deputy Inspector-General of Police,
through the District Superintendent,
peating his request for the documents whick
he wanted to inspect befo‘l.'e leading, evi-
dence in defence and giving his own skefe .~
ment: that application was however rejeci-
cd. On November 28, 1951, the Distdct

e

\
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Superintendent of Police made his report to all principles of natura] lustice, and g
v in which he found that the respondent was € said enquiry the respondent  had no|
- guilty of ull the three .charges mentioned €en given® reasonable Opportunity tg
in the chargesheet, ang he recommendeq meet the charges framed agaiust him, N
that hic should be dismissed from service, (3) It appears that g brevious decision
On reedint of this report, the Deputy Ing-  of the va}stgu B(:lf(.‘h of Elhc High Court in
Ny bector-General of Police made his own en- Iﬂgefi}ﬂ?;}’fﬂh? V. §f&fe Of Mft\d}p’a 7Prades,h,
" in dorsement on it ang supported the recom. LR (1955) Nag 93: (AIR 1955 Nag 169),
o . mendation for the dismissa] of the respon-  has held that police officey deputed o,
dent. Tl Inspcctor-Ccnex‘ul of Police, duly at Iiydcrubud. was soverned by  the
Hyderabud, then forwarded the papers ty P‘C“CC Act, the 11,)01100 hU.'-Z“lill_lQ“S and the
the 1,,5,),&0{01‘@0“@1.;11 of Police, Madhy,  Ceneral Book C,n'cuIaps Drevailing ip Nag-
Pradesh.  Onp January 8, 1952, 4 Notice was  pur, and thay an-enguiry must -be hdld by
issued to the respondent by the Inspector- an ]OHICC‘}‘ Cxeresin ¢ }ill‘lsdlqt‘()li under' the
General of Police, Madhya Pradesh, to show  said Pelice Act ang .“,‘C Police Regulations,
cause why he shoyld not be dismissed. The  According to the said dCC‘SIOH' the proper
respondent duly submitted hjs reply . on thn}g to do in holding an enquiry against g
February 10, 1959, Thereafter on June 14, police officer deputed 1o Hyderabad wag
1952 the Inspector—Ccncral of Police pass.  to retransfer him o Madhyy Pradesh  ang
ed an order dismissing the respondent from  then hold ERGquIry - as required by the
service which the respondent received o Madhya Pradesh Polie Act and Regula.
June 17, 19359, ‘¢ respondent they, pre- fIOI_Ag In hcﬁ case of _Iag§1~;}:'n Malik, ILR
s h ferred an appeal against the said  order (1955) Nag 93: (AIR 1855 Nag 160), the
oar but his appeal failed  and way dismissed.  Court “]“m“td}’ held that . l?le:ez}quzxjy
- It is under these ‘circumstanccs that the ;es.  made by an ‘o[ﬁcer Exereising jurisdiction in
‘i pondent filed his petition in the High Court Hyderabag State could not form the basis
_ under Art, 926 of the onstitution and chal-  of any action on - the part of the Inspector-
Sl Hdenged the validity of the order of dismissal  General of Po]'zcc,' Madhyy Pradesh, ang 50
Cy o several grounds, This petition was  the order of d:sn?zssul based on such an en-
o wsisted by the appellant;” byt by the majo. auiry - wag set aside. It wag op the strength
B fity decision of the Spzcial Bench of the of this demsmq that the respondeny  chyl-
. High Court which heard this petition the lenged the validity of (he, Impugned order
pleas raised by the respondent were upheld -~ passed agamst him, O this question there

md {he impugned order of dismisga] has
beclr sof aside.  The anpellant applied for
i certifieate but its application Wag rejected
ov the High Court. and 50 it moved this
Conrt and obtained special leave: that i
hovy this appeal hag come. to this Court ¢
"e instance of the appellant,

{(2) Broadly stateq the respondent chal-
canged the validity of the impugned order
. three grounds.” e urged that the sajq
sder vag invalid ag it Was passed on the
Lasis of an enquiry made by the police offi-
of the Hyderabad State who were not
ordinate to the Inspector-General of
“ice, Madhyg Pradesh, according to him
. W&s ‘essentigl tL@\t an enquiry shoyld have
o held againg: him under the Police Act
" Regulationg of Madhya Pradesh after the
"vcanse notice was seryed on him; an(
X Ny such enquiry was held the whole
~eeeedings are void and the impugned
St s ultra vires, He also trged that the
i ance with Re-

- Gder was not in accord

“sn No, 273 of Police Regulations  of
v Pradesh, and .the contravention of
“1 Regulation ‘made the order invalid,
Y was argued, that the enquiry held
-2 Tlyderahad authoritieg was contrary

ey -
5 -

was a difference of opinion among the judges
who constituted the Special Beneh  which
heard the respondent’s petition, Ny Tustice
Sen, who Was a party to’ the decision in
Jaceram Malilds case, ILR (1955) Napg 93:
(AIR 1955 Nag’IGO), was inclined to uphold

with
a difference of .
on the question

. Was presumablv inclined tq agree
Rao, 7. Similarly there was
opinion among the judges
as to whether 4 breach of Police Rules and
Regulations was justiciahle, Sen and Bhutt.
- were inclined to uphold the respondent’s
plea. whereqs Rao. 7. rejected it the
question as to whether actuallv
held bv tha anpellant in Hvderabag suffere d
from the infirmities alléged by the respon-
dent the learned indgos were similarly divil.
ed. Sen ang Bhutt, 17, held that the en.
auiry in question Was contrary to the prin-
ciples of natural justice while Rao, T. toolk
a contrary view.

() On the first point the appellant con-
tended that the previous ‘decisio of the
High Court ‘in Tageram Malik’s case.” e
1955 Nno 93: (AIR 1955 Nug 180) shanlt
be rcmnsidcr(lr:'f, and it g nointed ouy that
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_Military Governor appropriate powers.

&
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on the-carlier occasion the aftention of the
learned judges was not drawn to-the Union
Police Force Regulation 1358F (No. 25
of 13581 which had been promulgated by
the Military Governor. 'Lhe argumeny was
that the Firman issuced by the Nizam  on
1949, confared appropriate
powers on the Military Governor, and by
virte of these*Powers the Military Gover-
nor had issucd the said Police TForce Regu-
lation. The relevant provisions of the said
Regulations are as follows:—

“2, With eficet from the date he assum-
ed duty or assumes duty i the Hyderabad
State every member of the Indian Union
Police Force shall be deemed to have been
enrolled under the provisions of the Hydera-
bad District Police Act and shall have the
powers and dutics appertaining to his rank
under the Hyderabad District Police Act.

8. If a member of the Indian Union
Police Force was also subject to any . other
Act before he assumed or assumes duty in
the Hydcrabad State, he shall continue to
be subject to thas Act as if that Act had
been extended ‘mutatis mutandis’ to the Hy-
derabad State,”

4. If any question of law arises out

of

this Regulation, it shall be referred to the

Military Governor whose opinion shall be
sonclusive.”

. The previous judgment in Jageram Malik’s

case, ILR (1953) Nag 93: (AIR 1935 Nag 160)
shows that no provision had been brought
to the notice of the Court

“whereunder the scrvices of a Madhya
Pradesh Police Officer could be loaned to a
Part B State, nor any which permit an en-
quiry to be made against such officer by
an authority exercising jurisdiction in a Part
B State”;

that is why the learned judges held that the
public officer in question, despife the tem-
porary transfer of his services to the Hydera-
bad State, must be deemed to be still on the
Madhya Pradesh Police cstablishment. For -
the appellunt, Mr, Khaskalam contends that
if the relevant provisions of the Police Re-
gulation had been cited before the Court
on that occasion the Court might have
come to a different conclusion. In this con-
nection it is urgéd by him that the authority

-of the Nizam to issue the Firman cannot be

disputed, and if the Firman conferred on the
» he
would be competent to issue the Police
Force Regulation on which the appellant
relied; and having regard to the provisions
of the said Regulation there would be  no
infirmity in the enquiry held against the

.

“this couclusion it is also unnccessary to =0

Regulations was justiciable,

respondent. We do not think it necger £
10 decide this point in the preseng [

because as we shall presently peit
we are satisGed that Sen .and £
were righg in holding that the cagud
agaiust the respondent did not satisty
reyuirements of natural jostice. In vienr -

sider the other point of law on which
leurned judges, dilfered, nuwmely,  wia,
the contravention of the Police Rules
and #
contravention is proved  whether it v
make the order of dismissal invalid.

{5) Let us, therefore;, consider
the appellant is justified in cont
that the High Court was'in error in hoici =
that the enquiry in ‘question suffered frorm «

scrious mfirmify, sinee in subslanee it oo

nied the respondent rcasonable orportui-
of meeting the charge framed against  bi:
under Art. 311(2) of the Constitution.
order 1o decide this point it is necessaty
refer to the material facts in 1cgard g &
said enquiry. We have already pointed
that though originally eight charges -woie
framed againsg the respondent aud  son
witnesses were examined at the initinl stage
of the enquiry, later on the said enquiry
dropped and the chargeshect was amendec.
The sccond™’ chargesheet included &v
charges three of which, were  held to
substantiated at the sccond enquiry. ‘Thes
charges were'(1) that in October 1948 the
respondent took a bribe of Rs. 5,000/~ from
Nooruddin for releasing Gulam Ali  frow
arrest: (2) about the same time he toos
Rs. 5,000/- from Noor Mohd. for relessing
his brother Ali Bhai: (3) at the same time
he took Rs. 5,000/- from Noor Bhai for the
rclease of his father Kasim Bhai. Thus af
the three charges showed that for reler -
certain persons arrested as Razakars the res
nondent extorted a bribe of Rs. 5,000/ o
three cases from the relatives of the arresi.?
persons. - When the second enquiry begar
the respondent reguested the enquiry ‘offi.
cer on November 9 1951, to supply hw.
with certain documents. These docinnent
were specified in five different parsgeaats
amongsy, ihcrln were

!

e

Iy

[y}

“the file 'of Razakars in which there weai
recommendations of the District Superintin-
dent of Police to the Civil Administrats
Adilabad, for the .rclease of some Razakar
detenus and for the orders of the Civil A¢
ministrator for the release of those detenss,
copy of the application on the strength
which a preliminary enquiry was siates;
statements. of Rajab Ali and Noor Blei z¢

)

of

.
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covded by Mr, Ghatwal in his preliminary
C Y, _ '
e had also asked for two other documents
which were supplied to him, and so it is
unuecessarv ty-xefer to them. Now, in  re-
gard to the file of the Razakars, the officer
=ade  an endorsement - that the fle was
scerched in his office sometime back and
was not found. He, however, directed that
mother search would be made and the re-
st when reccived should be showed  to
‘be espendent.  If the report was not forth-
coming, the enquiry officer promised to write
% the Collector and requost him to show
e pupers to the respondent if they were
v his office. In regard to the copy of the
wpplication en which the enquiry commenc-
! as well as the statements of Rajab Al
érrl Noor Bhai the order was that the said
doctaents were secrot papers and were not
samissible for the purpose of the cnquiry.
Cn November 11, 1951, the respondent re.
paated his request for-the supply of the said
euments but this Fequest was rejected.
Mz enuny=then procecded, witnesses were
«miined and the enquiry officer made the
oot that all the three charges had been
weed azainst the respondent. He recom-
waded that the charges were serious and
W e respondent should  be dismissed
siiwith, Thereafter a notice to show
s was served on the resporident. The
ondent gave his explanation but the ex-
‘Iiom was reiccted and  the impugned
coroof dismissal was passed against him,

(8) It has been urged before us by Mr.
cokalom that in dealing with the respon-
¢ eontention that the enquiry was de-
vz bie Justice Sen has scrutinised  the
s of the findings made against the res-

~«.t in the enquiry as though he was
R the said order,

ran appeal againsg
©oihag iU s urged, is outside the juris-
© of the Ilich Court in entertaining a
Sodtion under Art. 226 of the Constitu-

" may be couceded that some of the
made by the learned judga
-« ‘nis argument. The learned judge
unstince, epfimented on the fact that
e sunplied to the respondent  did
o saflicient parfieulars; and has alse
UL disepproval of the conclusion

. < the report that there was over-
. idence on the record against
ot and that may seem’like exa-
srrrectness of the findingg of fact

w e cnguieyy hul even® i these
s rade by the learned judge are
~ sonsideration on the ground that
“oooindde was nor entitled to con-
soonerits of the findings made against

— R

-ed the respondent of
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the respondent, there are two points  on
wlich the learned judge bas substautially
based his conclusicn, and it is on those {wo
points that it is necessary to concentraie in
dealing with the present appeal. The first
point is that the respondent should have
been given a copy of the application on the
strength of which the preliminary enquiry
was starfed against him; and the sccond
that the statements of Rajab Ali aixd Noow
Bhai recorded by Mr, Ghatwal should lave
been supplied to him.
significance of these points,
to 1e¢all the broad foatures of the evidonce
adduced against  the respondent,
peet of cach  charge evidence was given
by the person who paid the money to Rajab
Ali and Noor, Bhai or one of them in order
that it shou]é be paid in  turn to the res-
pondent.  Nooruddin, s/o Saoji Veerani,
Noor Alohd., s/o Hasham, and Kasim Bhai
are the three witnesses who gave evidence
in support of the three charges respective-
ly. The first witness  said that he had
given in all Rs. 12,000/- 1o Rajab Ali and

Y M

Noor Bhai  in three instalments  of
Rs. 3,000/, Rs. 3,000/- and Rs. 6,000/-.
Simiiarly the second witness  said that he

had paid Rs. 11,000/- 1o Rajab Ali and
Noor Bhai by two instalmepts of R, 6,000/-
and Rs. 5,000/- respectively, and the third
witnesgystated that he was arrested after
the police action, and he was told that if
he paid the respondent Rs. 5,000/- he would
be rcleased, and so the money was paid. It
is,obvious that Rajab  Alj and Noor Bhai
arc the principal witnesses against the res-
sondent. Tt is cqually clear from the find-
ings recorded in the report itself that they
collceted far more than they are alleged to
have paid to the respondent in two caces,
In fact the report says that the excess
amount collected by these two witnesses had
been quietly pocketed by them. Thus it
was of very great importance for the de-
fence to cross-examine these two witnesses,
and for that purpose the respondens want-
ed copies of their prior statements record-
ed by Mr. Ghatwal in his preliminary en-

-

In appreciating the |
it is nccessary |

In res- |

quiry. It is difficult to understand how
these  statements  could be  regarded as
seeret papers, for that alone s the reason

siven for ney supplving their copies to the
respondent. Failure to supply the said co- -
pies to the respondent made it almost im-
nossible for the respondent {0 submit the

said two witneseeq to an effoctive erony.
examination; and that in substance depriv-
a reasonable oppor-
tunity to meet the charge. That is the view
taken by Sen and Bhutt, 71. and we sec no
reason to interfere witly it

{
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(7)  Similarly, in  regard to Kasim, it
appears that when bis  statement  was re-
copdud by the Suby-Divi-innad Officir he had
denied laving paid any amount o the res-
poudent. It is rather surprising that though
this witness made this categorical statcnent
iy the first enquiry he was examined again
in the second cnqé}??:uul he came forward
with the story that he had paid the amount
of Rs. 5,000/-. It is because  of his prior
statement 1o the contrary that the respond-
ent insisted that the witness should not be
examined over again jus¢ because & new
chargesheet was {ramed  against him and
that a fresh enquiry had commenced against
him. This request was rejected and Kasim
Bhai was examined ogain, This fact inci-
dentally brings out very clearly the nature
of the evidence which was adduced against
the respondeni in the enquiry. '

(8) Then as to the application on the
strength of which the preliminary  enquiry
was commenced against the respondent, we
agree with the High Court in helding that
there wus no justification for keeping back
this docuinent., Like the prior statements
of Rajab Ali ur® Noor Bhai this decument
also has been improperly characterised as
seeret and withheld  from the respondent.

- If he had been given the documents which

he had called for, the respondent would
have been able to cross-cxamine the wit-
nesses adequately, and in their absence he
suffered from a handicap which in the re-
sult denied him a reasonable opportunitv
which is guaranteed to him under Art. 811

(2).

(9) Then as to the file of the Razakars
it is really surprising that this file should
be reported to have  been lost. The res-
pondent’s case was that the Razakars in
question for whose release he is alleg-
ed to have accepted the bribe were re-

“leased on the recommendation of the Dis-

trict Superintendent of  Police  and under
the orders of the Civil Administrator of
Adilabad. The file was therefore relevant
and, according to the respondent, the sug-
gestion thay the file had been lost was un-
true and it was not . produced becanse it
was apprehended  that, if  produced. it
would support his defence. It is true that
the enquiry officer stated that he had made
a searchy in his office but it could not be
traged and tha; he was enquiring from the
Collector and trying tn find out whether
the file could be found in  the Collectors
office.  Apparentlv  the respondent  was
given a letter addressed to the Collector
wherein he was requested to show the fle
to the respondent if available. He was,

‘pelled the

P.v. CuinganaN { Gajendragadkar J.)

however, told that the fle was not u~ _
able. It is in connection, with the alledd
loss of this fife thay the: eriticigm mad
Mr. justice sen about the indeccuy iu
made in the cenquiry becomes relevau

only wmore diligent clorts had bLeen .
to discover- the file the enquiry coffic
would have been able to sce whether

~plea made by, the  respondent on e
strength of the said file  was genuine o
not. It is in the light of these facts tha

the High Court has held that the enqui
was not satisfactory, and that in substase.
the respondeny had been denied a reasos
able opportunity to meet the charges fraw
ed against him,

'Yl..

7 There is no dispute tha:
under Art. 311(2) the respondent is enlitied]
to have such a-reasonable opportunily. & -
proper opportunity must be afforded to him!
at the stage of the enquiry after_the char
is supplied to him as well as at the secon
stage when punishment is about to be im-,
posed on  him. If the first enquiry was:
materially defective and denied the respon-s
dent an epportunity to prove- his case it i5)
impossible to hold that a reasonable oppor-
tunitv gnaranteed to a public servant by!
Art. 311(2) had been afforded to the respon-:
dent in the present case.

(10) Mr. Khaskalam . has strenuously
contended before us that in not supplying
the copies of the documents asked for by
the respondent the enquiry officer was me-
rely exercising his discretion, and as such
it was not open to the High Court to_con-
sider the propriety or the wvalidity of -his
decision. In support of this argument he
has referred us to the decision of the Patna
High Court in Dr. Tribhuwan Nath v. State.
of Bihar, AIR 1960 Pat 116. In that cose
the public officer wanted to have a copy
of the report made by the anti-corruption
department as a result of a confidential en- z
quiry made by it against the said officer; [
and the enquiry officer had rejected  his
praver., When it was urged Dbefore {he
High Court that the failure to supply the
cony of the said report constituted a serious
infirmity in the enquirv and amounted there- | {
by to a denial of a reasonable opportunity
to the vublic officer. the Hich Cowt re
argument, and. held that the
officer was not entitled 1o a copy of the
report unless thay report formed varf of the
evidence bsfore’ the Enquirv Commissioner
and was relied upon by him “When. how-
ever, the reportiwas not at all exhibited in
the ease. nor was it referred to. nor ralied % |
unon bv the Commissioner”, said the High = |
Court, -“there was no meaning in confesting.
it, and consequently absence of opportu-

1o
>~
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tion of coustitutional  provisions”. In ou
opinion, this decision cannot assist tic ap
pellaul’s case because, as we have
pointedt out, the documents which the res-
pondent watdm in the present case were
wlovint aud  would  have been of invalu-
able assistance  to him in making his de-
fence and Cross-cxamining
who gave evidenes against him,
be denied that when an order, of dismissal
passed aguinst o public servant is challeng-
ed by him by a petition filed in tac High
Courg under Art. 296 it is for the Hich
Conrt 1o consider  whether the
tional requirements of Art, 31%(2) have been
sutisficd or not,
idle to contend that the infirmitics on whic
the public officer relies flow from the exer
cise of discretion vested in the enquiry offiy
vor, The encviry  officer may have ;x(;l(,‘(ll
bora fide but that does not mean that theé
diserctionary orders passed by him are final
and conclusive.  Whenever it is urged be?
fore the High Court that as a result of such
orders the public officer has been deprived
of a reasonable opportunity it would be
open to the High Court to examine the mat-
ter and decide whether the requirements of
Art. 311(2) have been satisfied or not. In
such matters iy is difficult and inexpedient
to lay down any general rules; whether or
not the officer in question has had a reason-
able opportunity must
he fact in o each case. The onl
stalement that can be safel
connection is that the departmental enqui
des should abserve rules of natural justic

nity to meet its contents involved no vio]a’-{

vy general

conducted the decisions

and that if they are, fairly and properl
rcached by the end
Fuiry officers on the ' merits are not open
o be challenged on the ground that the
rocedure followed was not exactly in ac-
wordunce with that which is observed in
Jotils of Law.,  As Venkatarama Aiyar, 1.
a5 observed in Union  of India v. T. R.
'ma, 1958 SCR 499 at p. 507 {{S) AIR
a7 SC 882 at p. 885) “stating -iy broadiy
i without intending it to be exhaustive
may be observad. that rules of natural
tice require that a party should have the
mnottunity of addueing - all relevant evi-
'ce on which he reljes, that ths evidence
opponent should be taken in his pre-
and that he should be given the op-
41ty of cross-oxa
camed by tha

Il

1Y
B

I's)

"

e

party, and that-no mate-
should he rolied on against him witl- -
o His being given an opportanity of ex-
“ihg them”, W i rdly_necessarv to
“sise that_the right fo cros&cxaminj

L3 i
8

L w s

-t

TRk 7 p iy
already | "Deell_prevenicd by the _mwucez

Dot giving to the officer_relevan documents
o which he s "enfit cd, that Incvitably

the witnesses \
It cannot

In such a case it would b

?

always depend on

y made ip this’-/

mining the witnesses !

" 1951 Haar CuaNDRA v. STATE oF BIRAR (Raghutar Dayal J.)

constitu- ;

g
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the witnesses who give cvidence against)
um-is 1 _very valuable right, =it ap-
pears that elfccliVe exercise oF RIS Tight lias

would Le that the enquiry ad not Been
Tield n accordance wilthh  rules of

natural
justice, at 1s the view {aken y the High
TCourt, and in the present appeal which has

been brought 1o this Cowrt under Art. 136,
We sce no justification tor interfering with
it. In this connection jt would be relevant
to refer to the decision of this Court in
Khem Chand v, Union_of India. 1958 SCR
1080 at p. 1096 - (AIR 1958 SC 300 at p.307)
where this Cours has emphasis~d the im-
portance of giving ap opportunity to the
public officer to defend  himself b Cross-
examining the witnesses produced against
him,

(I1Y The result is the app
is dismissed wwith costs, .

HE/B.

aal fails and

Appeal dismissed.
—_—

AJR 1561 Supreme Court 1609 (V 48 ¢ 309)

(IFrom Patna)®
I8th April, 196
RAO AND

DAYAL, .

Ram Chandra Prasad,
State of Bibar, Respondent

Criminal Appeal No. 188 of 1959,

(a) Constitution i Art, 21 —
Law™ ' — Meaning — Py ciples of natural
justice not covered — p evention of Cor-
ruplion Act (1947), S, 4 Not unconstitu-
tional as S, 4 Jays downi—‘ ‘procedure esta-
blished by law” within #it, 2],

The word “law”

K. SUBBA AGHUBAR

Appellant v,

in A¥t 21 refers to Jaw
made by the State and not to positive law
or law in the abstract sehse embodying the
principles of natural justice, and ‘procedure
established by law’ means procedure esta-
blished by, law made K the State, that js
to say, by the Union Parliament or the
Legislatures of the Stafes. Section 4 of
the Prevention of Cor:ruption Act, 1947,
has heen cnacted by Parliament and, there-
fore. it must be held that what it lays down‘
is a procedure established by Iaw. The
constitutionality of §! 4, therefore, cannog
be questioned on the' ground that it wen
against the provisions: of Art. 21 of thq
950 SC 27, Rel. on. :
"+ (Para 5

Constitution. AR ]
°(See CY¥iminal Appeal No. 580 of 1953
Dy/- 10-9-1958-—Pa’t.)

i
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the aopcllant that though ¢]. (9) eavisaged in-
quiry and d,sophnan pro¢eedings against the
suspended workmen it als prouded that the
‘management wouid try tofreach an amicable
settlement with the union{ failing which there
would be a reference to adjudication. It is said
that in viewgof this the gppellant held no in-
quiry. Particularly, the faktory manager stated
that he had discussions witlh the secretary of the
union over ihe matter of tHese workmen and no
settlement could be reachkd. He also stated
that the managemen: wanfed to hold inquiries
but the Secretary of the finion stated that no
useful purpose would be gerved by holding in-
quiries because before fifal action- was taken
by the management. it had to consult the union.
This statement was made [by the factory mana-
t witness in the case.
The secretary of the uniog appeared long before
as the first witness in th4 case and he was not
questioned on this matterfat all. No such case
was made out even in the application for per-

mission to dismiss which{was filed on June 29,

1959, to the effect that the inquiries were not
held because the secretary of the union sug-
gested that it would be liseless to do so; nor
was any’ allegation made in the written-
statement of the appellant. In the circumstances
it would be difficult to hoid that the reason why
no inquiry was held was that the respondents
did not want the inquiry] In the circumstances
therefore this is a case pvhere the management
wanted to dismiss the workmen without having
held an inquiry and the decision in Sasamusa
case, (1959) Supp (2) SER 836: (AIR 1959 3C
923) would be fully gpplicable to these nine
workmen who have bgen permitted to be dis-
missed and they would jbe entitled to full wages
fiom December 23, 1957 till the date the tri-
bunal's award permitgng dismissal becomes

" four workmen whose

enforceable.

(30) bome to the case of the
ervices have been allow-
Nothing was urged be-
the order permitting ter-
mination of service. Nor do we think that the
order of the tribunzl]in this behalf is wrong.
In their case the trijunal has said that if the
inquiry proceedings f[had not been defective,
these four persons wguld be liable to dismissal
as ordered by the appellant. 1t is only because
there was defect in {he inquiry proceedings as
stated above ‘that it fvas held that the dismissal
was unjustiied. Thk tribunal therefore went
on to permit the terndination of service of these
four workmen under bne of the standing orders
and finally ordered payment of wages for a
period of one month|along with compensation
at the rate of 13 day§ average wages for every
completed year of seryice or any part thereof in
excess of six months. The circumstances of this
case are not exactly to those in the Sasa-

Lastly we

ed to be terminated.
fore us with respect {o

Wl

&dwu Mun'l‘%&

186% K=:ppanm & Co v. TRE WoREMEN (GG]E?Z(ZI’G_] rTr J)

musa case, gl 9) Supn 2y 9
1939 SC 923) and therefore
,that case would not necessarily
cxrcumqtames we do not think ¢
interfere with the order of the iribunal.
31) In the result, the award of the tribu-
is affirmed in the h"’bL of and dubject to the-
above modifications; and consequentfy the appeal
by the management is dismissed knd by the
workmen allowed only with respect ko the grant
of wages in the manner mdxcated above. In.
the circumstances parties wiil bear\ their own
costs in both appeals.
IG/DH.Z.

I cll

Order adcordingly.

AIR 1964 Supreme Court 719 (V 51 C 87} .
(.FI'O"‘I Fourth Industrial Tnbunal W.B.)®
2nd May, 1963
P. B. CAJENDRAGADKAR, K. N. WANCHOO-
AND K. C. DAS GUPTA. J].
M/s. Khardah and Co. Ltd,,, Anpellant v.
The Workmen, Respondents:

Civil Appeal No. 703 of 1982,

(a) Industrial Dispuie — Industrial tribu-
nal — Powers of. to interfere with action taken-
by management — Charges against workmen

‘—/Fndence nmust be led in presence of work-

Ilrﬁn—-‘_ Manager should record a Anding on the
evidence — Dismissal of workman held to be
not in good faith by tribunal — Supreme Court.
will not interfere with finding of fact.

An Industrial Tribunal will not interfere
with the action of the management in dismiss-
ing its employee after holdvng an. enguiry into-
his alleged misconduct unless it is shown that
‘the management has not acted in good faith, or
that the dismissal amounts to. victimisation or-
unfair labour practice. or the management has.
been guilty of a basic error, or violation of a
principle of natural jusiice, or when on the-
materials, the finding is completelv baseless or
perverse.  If the enquiry is fairly held and leads
to the conclusion that the charge framed against
the employee is proved, the Industrial Tribunak
should not sit in appeal over the finding record-
ed at the said enquiry and should not interfere-
with the management's right {5 dismiss a work- ’
man who is found rrmlt} of misconduct, The-

. essential basis on which this view is-founded ‘is
that the enquiry conducted bv the management -
before domestic tribunal must be a fair and just
enquiry and in bringing home to the workman
the charge framed against him. principles of -
natural justice must be observed. Normally
evidence on which the charges are soug &
proved Tust_be 1ed at such an enquiry in' the-

*(See Case No. VIII-42 of 1961, D/~ 25-- 1961‘ '
—F ourth Industnal Tnbunal — W B )

-
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- presence ¢f the workman himself

'720 Bupreme Court Eranpad & Co. v. Tag WorkMEY (Gajendragadkar J.)

“evidence in the presence oi the WOrkman con-
-CErued seérves a very important purpose. The
“\Witaess knows that he is giving evidence against
-a particular individual who is present before
-him, and therefore, he is cautious in making his
-slatement. Besides, when evidence is recorded
‘in the presence of the accused person, there is
no ro¥m for persuading the witness to mak
<convenient statemenis, and it is always easier
dor an accused person to cross-examine the wit-
mess if his evidence is recorded in his presence.
“Therefore the Court would discourage the idea
<of recording statements of witnesses ex parte and
then preducing the witnesses before the emplo-
-vee concernad for cross-examination after serv-
ing him with such previously recorded state-
ments even though the witnesses concerned
make a general] statement on the latter occasion
that their statements already recorded correctly
represent what they stated. Unless there are

<ompelling reasons to do so, the normal proce-.
<dure should be followed -and all evidence should .

.be recorded in the presence of the workman who
-stands _charged with the commission of acts
-constituting_misconduct. In this connection, it
“is necessary to point out that unlike domestic
-enqu %es against public servants to which Art.
7311 of‘the Constitution applies, in industrial en-
~quiries, the question of the bona fides or inala
fides of the employer is often at issue,
-shown that the employer was actuated by a
-desire to victimise a workman for his {rade
union activities. that itself may, in some cases,
-introduce an infirmity in the order of dismissal
passed against such a workman. The question
.of motive is hardly relevant in enquiries held
against public servants.. That is another reason
Vh} domestic enquiries in industrial matters
-should be held with scrupulous regard for the
requirements of natural justice. Care must al-
-svavs be taken to_see that these ¥nquiries are are
-aot reduced to an empty formality.

s

o OB et o i

The failure of the Manager to record any find-
-ings after holding the enquiry constitutes a seri-
.ous infirmity in the enquiry itself. The Supreme

«Court will not consider the evidence itself and

decide whether the dismissal of workman is
justified or not. If industrial adjudication at-
taches importance to domestic enquiries and the
-conclusions reached at the end of such enqui-
ries, that nece /}gly postulates that the enquiry
would be follstved by a statement containing
-the conclusions of the enquiry officer.
‘be that the enquiry officer reed not write a
-very long or elaborate regort; but since his find-
ings are hLel) to lead to the dismissal of the
~emplovee, it is his duty to record clearly and
-precisely 'hi$ conclusions and to 1ndicate briefly
'his reasons for reaching the said conclusions.
“Unless such a course is adopte

1t wou [}
~difficult for the Industrial 'I‘ribu_nal to decide

Recording..

If it is

It may

LR

whether the approach adopted by the enquiry
officer was basically erroneous or \sh ether his
conclusions were perversa.

It is well settled that if the enquiry is held

" to. be unfair, the employer can lead evidence

before the Tribunal and justify his action, but
in such a case, the queston as to whether the
dismissal of the employee is ]ushﬁed or not
would be open before the Tribunal and the
Tribunal will consider the merits of the dispute
and come to its own conclusion without having
any regard for the view taken by the manage-
meant in dismissing the emplovee. If the enquiry
is good and the conduct of the management is
not mala fide or vindiciive, then. of course, the
Tribunal would not try io examine the merits
of the findings as though it was sitting in appeal
over the conclusions of the enquiry ,officer.
Where the Tribunal has come fo the conclusion
that the. dismissal of workman was not effected
in good faith and has been actuated by a desire
to vicHmise him for his trade union activites,
that is a conclusion of fact which cannot be
said to be perverse, and so, it is not open to the
management to challenge its correctness on the
merits before the Supreme Court. AIR 1958
SC 130 and AIR 1964 SC 708 and AIR 1863
SC 601, Rel. on. AIR 1963 SC 375, Distin-
guished. (Paras 7, 8. 9, 10, 11)

(b) Industrial Dispute — Industrial Tribu-
nal, powers of — Power to admit evidence after
arguments.

It is perfectly true that in dealing with in-
dustrial matters. the Tribunal cannot allow evi-
dence to be led by one party in the absence of
the other, and should not accept the request of
either party to admit evidence after the case
has been fullv argued umless both the parties
agree. Where, however, what the Tribunal had
done was merely to send for the authenticated
record of the register of trade unions to see
whether the dismissed workman was the organi-
sing secretary of the Union which fact was de-
nied by the management it could not be said
that it was improper oa the part of the Tribunal
to have allowed additional evidence to be called
for after the arguments were over. (Para 14)
Cases Referred : Courtwise Chronological Paras
('58) AIR 1958 SC 130 (V 45): 1938-1

Lab LJ 2680. Indian Iron and Steel Co..

td. v. Their Workmen 7

(’63) AIR 1963 SC 375 (V 50) : 1963-2
SCR 943, State of Mysore v. )
. Shivabasappa Shivappa 8

('63) AIR 1963 SC 601 (V 50): 1963 (1)

Cri L} 491, Union Territory of Tripura
Copal Chandra 9

“(é4) AIR 1964 SC 708 (V 51): Civil

Appeals Nos. 425 and 426 of 1962 D/- .
4-4-1963, Kesomm Cotton MIHS Ltd. S
FEAA Gangadhar C . 8
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India (AMr, P. K. Chatteriee, Acvocate, with him),
1 Gupta and

D. L. Sen
dvocates, for Respondents.

for Appellant; AL
Janardhan Sharma, A

The following Judzment of the Court was
delivered by -
CA]ENDRAWKAR, 1.

This appeal arises out of an industrial dis-
pute between the appellant, Khardah Co. Ltd.,
and the respondents. its workmen. The dispute
was in regard to the dismissal of the appellant’s
employee, Samiran Jadav. The respondents al-
leged that the said dismissal was unjustified,
whereas, according to the appellant. the said
employee had been properly and validly dis-
missed. The dispute which was referred to the
4th Industrial Tribunal, - West Bengal, for its
adjudication was whether the said dismissal was
justified. and to what relief, if any, was the
workman entitled ? The Tribut.t has held that
the dismissal was unjustified and so. it has
directed the appellant to reinstate the said em-
ployee to his old post within a month from the
date of the publication of the award. It has

also ordered that the period starting from the

date of the_dismissal till the date of reinstate-
ment should\ be treated as leave without pdy
and as such, should be counied towards the
fength of scrvice. 1t is against this award that
the appellant has come .to this Court by spe-
cial leave.

(2) The respondent’s case was that Jadav
bad been dismissed by the appelant mala fide
with the motive of victimising him for his trade
union activities. Jadav was the Organising
Secretary of the Union and since he supported
the Union's demands very strongly, the appel-
lant wanted to get rid of him. 1t appcars that
Jadav had been working as a Weaver for some
vears past. He was confirmed in service with
effect from April 12, 1954. On September 19,
1960. he went on a week’s leave. When he
returned on September 26. 1960, he was asked
to work on the machine producing twill, though,
normally, he was assicned work on a plain
machine. Jadav was not accustomed to work
on the complicated machine which produces
twill and so. he requested the management that
he should be asked.to do his usual work on a
plain machine. This  request was;
however. turned déwn. Being unaccustomed to
work on the machine producing twill, Jadav met
with an accident on September 27, 1960, and
was granted medical leave for a week ending
on Saturday. October 1. 1960. On October 3,
1960, when he resumed duty, he again requested
the management that he should be permitted
to work on the plain machine, but when his re-
quest was turned down, he told the manage-

. ment that he would work on the twill machine B

" 1964 S.C. D.F./46.

Wranpan & Co. v. Ton WenryEs (Gajendregadlar J.)

. day.

1

Supreme Tourt 721
starts from 1 P. M.
~ee Aahboob, who
on leave., asked for .

in the second
Ou that duy.
wus siling and had bess

turther leave which was refused and he fell un~

conscious while he was going to operate his
machine. As & result, 700 weavers of the ap-
pe]!an’t stopped work and ke weaving section
could not resume work a; 1 PAL Theomanage-
ment then declared a lock-out on October 5,
1960 which coninued vnil Gcetober 29, 1960.

(3) On October 3, 1863, the management
served a charze-sheet on JaZav in which it was
wleged that jadav had wiliully disobeyed the
fawful and reasonable order of his superior and
had acted in a manner subvessive of discipline.
The case azainst him was that he had moved
from one place to another in the Weaving De-
partment and incited worxers of the said de-
partment to 2o on -sirike. The management
alleged that by his conduct, Jadav had com-
mitted misconduct under R. 14(c) (i) and (viii)
of the Standing Orders. ~ Jadav was called upon
to offer his explanation within 24 hours after
receipt of the charge-shect.

(4)  After Jadav gave his explanation, an
enquiry was heard. At the intial stages of the
enquiry, Jadav appeared. but, later, he did not
take part in the proceedings. The appellant
contends that Jadav deliberalely refrained from
taking part in the proceedings, whereas accord-
ing to the respondents, the enquiry was condue-
ted unfairly, and so. it became impossible for
Jadav to participate in it. This enquirys was
conducted by the Manager himself. After the
enquiry was over, the Manager decided that
Jadav was guilty of the charge, and so, dismiss-
ed him on_ November 21, 1960. The respon-
dents’ case was that the dismissal was purely
vindictive and was not justified at all.

~ (8) On other hand, the appellant’s case
was that Jadav had been working in the weav-
ing department both on plain looms and on
looms that produce twill. \When he returned to
duty on Ociober 3, 1960. the departmental
Overseer, Mr. Jha asked Jadav to go to his loom,
but he refused to obey his orders. The appel-
lant furcher alleged that Jadav moved inside
the weaving department and incited the wor-
kers to stop work. The appellant also pleaded
that a proper enquiry had -been held against
Jadav and it was as a result of the said enquiry
that he was dismissed for misconduct under.
R. 14 (c)(i) and (viii) of the Company’s Standing
Orders. Regarding the incident of Mahboob, -
the appellant alleged that Mahboob was absent
on October 3, 1960 and. therefore, no question
of his working on any machine arose on that
In other words. the appellant’s conten- -

tion was that the Unjon’s version  that the
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xv. The Tribunal further
the fact that after the enquiry
nding was recorded by the Mana-
the enquiry, and it apoeared to the
Tribunal that the conclusions on which the
managemen; presumably acted in dismissing
Jadav were of such a character that “no person
acting fairly and honesfly could have reached
them”. The Tribunal also held that Jadav was
not used to work on a twill loom, and so, his
request that he should be allowed to work on a
. plain Ioom was not unjustified. Its conclusion.
therefore, was that a grave charge had been
unjustly framed against Jadav and that showed
i want\gfﬁ/ood 1 and vindictiveness. On these
i findings, \he hlbunal answered the question in
tavour of the respondents and directed reinstate-
ment of Jadav
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(7) On behalf of the appellant, the leam-
ed Solicitor-General has strenuousiv urged be-
fore us that the appellant has held a proper
domestic enquiry and has dismissed Jadav be-
cause the management thought that the enquiry
disclosed the fact that the charzes framed
against Jadav had been established. He con-
tends that it is firmly established by decisions of
this Court that an Industrial Tribunal will not
interfere with the action' of the management in
dismissing its employee after holding an enquiry
into his allezed misconduct unless it is shown
that the management has not acted in good
faith, or that the dismissal amounts to victimi-
sation or unfair labour practice, or where the

management has been gullw of a2 basic error,
or violation of a principle of natural justice, or
when on the materials, the £nding is completely
baseless or perverse, vide Indian Iron and Steel
Company Ltd. v.\Their Workmen, 1958-1 Lab
LJ 260 : (AIR 58 SC 130). There is no
. doubt that this Court has consistently refrained
from interfering with the conclusions reached
by the enquirv officer who conducts domestic
enquiries. against industrial employees unless
one of the four tests laid down in the case of
Indian Iron and Steel Co. Ltd. 1957-1 Lab
L] 260 : (AIR 1958 SC 130) is satisfied, because-
we have generally accepted the -view. that if
N the enquiry is fairly held and leads to the con-. -
lusion that the charge framed against the em-.&

A
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¢ soucht to be proved
must be Ied at suc h an enzuiry in the presence
of the workman himseif. It is true that in the
case of departmental enguiries held against
public servants, this Cour: has observed in the .
State of AMysore v. Shivabasanpa Shi\'appa, AIR
1963 SC 375 that if the ceposition of a witness
has been recorded by the enquiry officer in the
absence of the public senznt and a copy there-
of is given to him, and an opportunity is given
to him to cross-examine e witness after he
affirms in a general way the truth of his state-
ment already recorded, that would conform to
the requirements of natural justice; but as has
been emphasised by this Court in Kesoram Cot-
ton Miils Ltd. v. Gangadhzr. Civil Appeals Nos.
425 and 426 of 1562, D,- 4-4-1963 : (AIR 1964
SC 708) these observations must be applied
with caution to enquirics held bv domestic Tri-
Bunals_against _the indusirial_emplovees.  In
such cnquiries, it is desitable_that all witnesses
On_whose tcstimony t thn management relies in
support of its charge agains: the workman should
be examined in his presence.  Recording evi- |
‘dence in the presence of the workman concern-
ed serves a very important purpose. The wit-
ness knows that he is givinz evidence against a
particular individual who is present before him.
and therefore, he is cautious in making his
statement. Besides, when evidence is recorded
in the presence of the accused person, there is
no room for persuading the witness to make
convenient statements, and it is alwayvs easier
for an accused person to cress-examine the wit-
ness if his evidence is recorded in his presence.
Therefore, we would discourage the idea of re-
cording statements of wimesses ex parte and
then producing the witnessss before the emplo-
vec concerned for cross-examination after ser-

ments even though the witmesses concerned
make a general statement on the latter occasion
that their statements alreadt recorded correctly
represent what they stated.
less there are compelling reasons to do so, the
normal procedure should be followed and all
evidence should be recorded in the presence of
the workman who stands charged with the com-
mxssmn of acts conshtutmg nnsconduct

In our opinion, un- [™
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9) “Ia this connaction, it is mecessary to
point out that unlike domestic enquiries against
public servants to which Art. S11 of the Con-
stitution applies, in industrial enquiries. the
question ot the bona £des or mala fides of the
employer i often &l issu t is shown that
the emplover was actuale
mise a woriipmtor nis trade union activities,
that itself maC, in some cases, introduce an in-
firmity in the order of dismissal passed against
such a workman. The guestion of motive is
hardly reisvant in enguiries held against public
servants, vide Unica Territory of Tripura v.
Gopal Chandra, AIR 1863 SC 601. That is an-
oother reason Why domeéstic enquiries in indus-
jtrial matters should be held with scrupulous re-
'gard for the requirements of aatural  justice.
Care must alwavs be taken to see that these en-
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{quiries are not reduced to an empty formality.

(10) ‘rake the present case where, after
the enquir was held. the Manager who held
the enquiry has not recorded any findings, and
s0, we do not know what reasons weighed in his
mind and how he appreciated the evidence led
before him., The learned Solicitor-General con
tends that.thge€ was hardly any need to record
any findings or to make a format report in the
present case, beeause the Munager who held the
enquiry was himscli competent to dismisg  the
employct. We are not impressed by this argu-
ment. The whole object of holding an enquiry
is to enable the cnquiry officer to decide upon
the merits of dispute before him, and so. it
would be idle to contend that once evidence is
recorded. all that the employer is expecteq to
do is to pass an order of dismissal which implied-
ly indicates that the employer accepted the view
that the charges framed against the employee
had been proved. One of the tests which the
Industrial Tribunal is entitled to apply in deal-
ing with industrial disputes of this character is
Jwhether the conclusion of the enquiry oificer
was perverse or whether there was any basic
error in the approach adopted by him. Now,
such an enquiry would be impossible in the
present case pecause we do not know how the
enquiry officer approached the question and
what conclusions he reached before be decided
to dismiss Jadav. In our opinion, therefore, the
failure of the Manager to record any findings
after holding the e_a&ﬁi.ry constitutes a serious
infirmity in the enquiry itself. The " learned:
Solicitor-General suggested that we might con-
sider the evidence ourselves and decide whe-
ther the dismissal of Jadav is justified or not.
We are not prepared to adopt such a course. If
industrial adjudication attaches importance to
domestic enquiries and the conclusions reached
at the end of such enquiries, that necessarily
postulates that the enquiry would be followed

by a statement containing the conclusions of the

ex (Gajendraraikar J.) ERs. 017

by o desire to victi-
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enquine officer. It may be th
cer need not write & VEry fong or elzborate re-
port; but since his findings are likely to lead to
the dismissal of the employee, it is his duty to
récord clearly and precisely his conclusions and
to indicate I ons ‘for reaching the
said conclus < such a course is ad-
¢ for the Industrial
approach adop-
ffrer wag basicaliv errone-
Were perversz.
ed before us by the
is acecepted. it is likely
itialiv <he value of such domestic
have aiready observed, we
pzr enquiry being held, and
{l:at means tha nohinz :hodld happen in the
enguiry either when it is heid or alter it is con~
claded and beiore the order of dismissal is pass-
ed, which would expose the enquiry to the cri-
ticism that it was undertaken as an empty for-
mality.  Therefore, we are satisfied that the
Industrial Tribunal was rizht in not attaching
anv importance to the eaquiry held by the
Manager in dealing with the merits of the dis-
pute itself on the evidence adduced before it.
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(11) It is well settled that if the enquiry
is held to be unfair, the emplover can lead evi-
dence before the Tribunal and justify his action,
but in such a case, the question as to whether
the dismissal of the emplovee is justified or not
would be open belore the Tribunal and the
Tribunal will consider the merits of the dispute
and come to its own conclusion without having
any regard for the view taken by the manage-
ment in dismissing the employee. If the enquiry
is good and the conduct of the management is
not mala ‘fide or vindictive, then, of course, the
Tribunal would not try to examine the merits of
the findings as though it was sitting in appeal over
the conclusions of the enquiry officer. In the
present case, the Tribunal has come to the con-
clusion that the dismissal of Jadav was mnot
effected in good faith and has been actuated
bv a desire to victimise him for his trade union
activities. That is a conclusion of fact which
cannot be said to be perverse, and so, it is not
open to the appellant to challenge its correct-!
ness on the merits before us.

(12) There is one point to which we ought
to refer before we part with this appeal. It
appears that the main . dispute between ths
parties was whether the strike on Qctober- 3,
1960 was spontaneous. or had been instigated
by Jadav. The respondents contended. that the
treatment given by the management to Mah-
boob caused this strike and 700 weavers struck
work spontaneously, whereas the appellant urg-
ed that Mahboob was not present on the said
date, and so. the story that his request
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was not accede? to and he
O swork  is zllogeth false  and
the strike had really been instizated by fadav.
On this point, the Tribunal has made a cate-
gorical finding against the -appellant and in
deing so, it has relied upon ths rainutes of the
Emergency "Works Commiites meeting held
on October 3, 1960 at 3 P. M. vith the Manager
bimsebfr the chair. These minutes show that
when an enguiry was mide as to why the sfrike
had commenced, it was delinitel

r v
0T stuve
:
{

A%
on leave, had extended his leave and atter the
expiry of the extended leave, Le reported on
October 3. and pleaded that he was siill unwell
and shoulc be given s4ll further
“nobody paid any heed to his prayer”’, and so
presumably  he had to resume duty. The

‘minutes turther show that the Labour Officer

informed the members of the Committee that
Mahboob had produced a certificate of fitness
on September 22, 1960 and after discussion, it
was unanimously decided to refer his case to
the Mills Medical Officer on whose recom-
mendation the leavg should be considered.
These minutes, therefore,  clearly prove
that Mahbood had  gone to the Mill on
October 3, had asked for further leave. and his
reqﬁé’pﬁ for further leave wus not granted. We
ought to add that these minutes have been
signed by the Joint Secretary on the employer’s
side and the Joint Secretary on the employvees’
side, and their correctness cannot be impeach-
ed. 1t is in the light of these siatements that
the plea made by the appellant before the Tri-
bunal had to be considered by it.

(18) The plea specifically made was that Mah-
beob was absent on October S, and. therefore.
there was no question of his working on any
machine. This plea would seem to Suggest that
Mahboob was
undoubtedly is not true. The learned Solicitor-
General invited us to consider this plea in the
Lght of the statement made by one of the wit-
nesses in the domestic enquiry. This statement
was that Mahboob and the witness had gone
to the Labour Officer for extension of leave to
Mahboob and the Labour Officer had granted
leave. This statement would show that leave
had been granted to Mahboob in the morning
of 38rd October,\but as we have already seen,
the Labour Offi®er hiniself told the members
of the Works Committee at 3 P. M. on the
same day that leave had not been granted to

- Mahboob because he had produced a certificate

of fitness dated September 22, and the Works
Committee had resolved that Mahboob’s case
should be referred to the Mill’s Medica] Officer
on whose recommendation achion should be
taken. . Thus, there can be no doubt that. even

. Hutbe ‘plea imade, by, the appellant is  liberaly.
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construed and is read in the lizht of the state-
ment made by one of the witnesses a* the do-
mestic enquiry, the Industrial Tribunal was right
in hoiding that the stand taken by the appellant

-was wholly untrue and that Mahboob had not

z

b That being
f0. if the Industrial Tribozal took the view that
the refusal of the managsment to give leave to
A 1 we can-

ceen given leave on 3rd October,
ne t

:22b0ob exasperated the workmen,
not hold that its conclusion is erroneous or that
its propriety can be successiully challenged be-
fore us.  The incident ig regard ‘o Mahboob
forms the main backaround of the strike and
the anxiely of the appellant was to show that
Mahboob was not present oa that ‘date. There-
tore. once the Industrial Tribunal came to the
conclusion that the version given by the ap-
pellat was untrue, it naturally changed the
complexion of the whole of the charge-sheet
framed by the appellant against Jadav,  That is
why the Industrial Tribunal came to e con-
clusion that the conduct of the appzilant in
dismissing Jadav showed lack of good :aith and
appeared to have been inspired by the desire

"to victimise Jadav for his trade ‘'union actvities.

(14) The learned Solicitor-General com-
mented on the fact that the Tribunal had allow-
ed the respondents to call for the register of
trade unious after the arguments  had been
heard before it. It appears that both the parties
appeared before the Tribunal on January 19,
1961 when arguments  were heard and the
award was reserved. The Union then filed an
application praving that the trade union record
may be called for, and the Tribunal ordered -
that the record be called for. The grievance
made by the learned Solicitor-General is that jt
is improper to have allowed additional evidence
to be called for after the arzuments had been

“heard.  We do not think there is any force in

this drgument, because the only purpose for
which the record was called for by the Union
Was to show that Jadav was the Organising Secre-
tarv of the Union. Since that fact was presum-
ably disputed by the appellant in arguing the
case before the Tribunal. the Union urged that
of Trade
Unioas would show that the appeilant's plea was
not well founded. If. in such circumstances,
the Tribunal sent for the record to satisfy itself
that the record showed that Jadav was the
Organising Secretary of the Union, we do Dot
think any serious grievance can be made by the
appellaat about the conduct of the Tribunal, It
Is periectly true that in dealing with industrial |
matters. the Tribunal cannot allow evidence to '
be led by one party in the absence of the other,f
and should not accept the request of either!
party to admit evidence after the case has been
fully argued unless both the partiés agree. In

4

- the present . case. however,  what the Tribunal

g
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AIR 1964 Supreme Court 723 [
(From : Allahabad)
1Sth Sev'ﬁrx‘ber, 1963

P. B. GAJENDRAGADKAR, K| SUBBA RAO.
K. N. WANCHOO, ]. C. SHAH AND
RAGHUBAR DAYAL] JJ.

Babu Lal, Appellant v. Statg of Uttar P*“‘-
desh and others, Respondents.

Civil Appeal No. 708 of 196R.

Criminal P. C. (1898), Ss.[479A, 476 —
Scope — S. 479A may be resofied to in case
falling within first paragraph off 5. 153 Penal
Code and Ss., 194 ond 195 — |Offence under
S. 471, Code — 8, 4794 1) vot applica-
ble — Resort to S. 476 proper.

It js clear wrom the terms of sub-s. (G} of
S. 479\ that the procedure preferibed thereby
alone applies il the case falls within sub-sez. (1)
of that section. Bu! sub-s. (1] has a limited
operation; it applics ¢ulyv to the| prosccution ot
a witness appearing beiore the Court, who has
intentionally given faise evidende in any stage
of the ]udlcml proceeding or hps intentiomally
fabricated false evidence for the purpose nf
being used in any stage of the fjudicial procee-
dmg The- sub-section may therefore be resor-
ted to only in a case which fall§ within the Srst
paragraph of S. 193 of the Indian Penal Code
and allied Ss. 194 and 195 when it is commit-
ted by a witness appearing fore the Court.
The phraseology used in S. 479A is plain and
unambiguous; it excludss the jurisdiction of the
Court to proceed under Ss. 476 to 179, in res-
pect of offences specified in S 195(1) (b) and
(c) of the Code of Criminal | Procedure onlvy
where. a person appearing befdre the Court as
a witness bas intentionally giveh false evidence
in any stage of the » sdicial prbceeding or has
mtenhomlh mbrlcated false evidence for the
purpose of being used in any sthge of the judi-
cial proceeding. An ofienee pynishable under
S. 471 Indian Penal Code beinglone of fraudu-
lently or dishonestly using as| genuine any
document which the accused knpws or has rea-
son to believe to be a forged document, does

not fall within the category coptemplated by-
°(See Civil Revn. No. 80 of 1?/60, D/- 81-1-

1962——Al] )

“vant or before an arbi

(Prs.14.13)—[Pr. 12 ngp»rama Court 725
9A(1) of the Code of Crifhinal
and therefore the authority of ~
vader S. 476 of the Code is ot impaired by
sud-sec. (6) of S. 4797, It i true that some
¢ the mnreumms of the act o mmcatmg false
C..’IQTICC which i p“JdLS"d untler S. 1573 Indian,
znal Code and of making fa fulse document

Procedureg
he Court to act.
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ard thereby commitiing {fofzen within the
meaning of Ss. 463 and -164, Indian Penal Code
arz common. A persen by fmaking a false en-

trv in any book or recorc making eny
cuzument containing a {il:p statemen: may, if
the prescribed conditioas cif S. 463 z-e fulﬁﬂﬁd,
commit an offence of forggry. But the impor-
tant ingredient which congtitntes fzbrication of
fase evidence within the meaning of S. 192,
Indian Penal Code " beside causing a circum-
stance to exist or makingfa false decument—to
use a compendicus exprefsion—is the intention
that the circumstauce sofcaused to exist or thg
false document mude mpy appear in evidence
in a judicial proceeding, [or before a public ser-
ator. and lead to the
forming of an erroneouf opinion touching any
point malerial 1o the résult of the proceeding. |
The oiiences of forgervfand of {abricating false
evidence for the purpoge of using it in a judi-
cial proceeding are thefefore distinet, and with-
in the description of ffibricating false evidence
for the purpase specified in S. 479-A, Criminal
rocedure Code. the ¢ffence of forgery is not
incladed.  In anv cvgnt the olfence pepalised
under S A71 Indian Penal Code can never be
covered by sub-sec. (1) of S. 479A. Therefore
for taking procceding against a person who is
found to have used af false document dishonest-
v er fraudulently any judicial proceeding,
resort may only bg. d to S. 476 Code of Cri-
minal Procedure. 19 1 (1) Cri L] 489 (SC), Rel.
on. AIR 1963 SC 814, Explained. (Paras 5,7, 8)

Cases Referred : Courtwise Clironological Paras

65 1964 (1) Cri L] 4S9 (SC), Cri Appeal
No. 44 of 1961 DJ- 10-5-1963. Rachubir
Frasad Dudhwally/ v. Chamanlal Mehbra 7

('63) AIR 1963 SC 516 (V -30): 1963 (1)
Cri L] 803. Shabir Hussain Bholu v.

State of Maheardshtm

Mr. C. B. Afarwala, Senior Advocate (Mr.
K. P. Gupta, A vocate for Mr. K. R. Krishna-
swamy, Advocate with him), for Appellant; Mr.
C. ¥. Lal, Adfocate, for Respondent No. 1;
Mr. S. P. Sinfia, Qemor Advocate (Mr. M. L
Khowaja, Advfcate with him), for Respondents

Nos. 2 to 5. ,
The follgwing Judgment of the Court wag
delivered by ’ T
SHAH, J.: ) - R
Jairam #nd three others—hereafter coIIee-“
tively called/ “the plaxnhffs —sued Babu Lal—;
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that his experience of criminal i TFcave him an
oceasion to compare the records of crime of
various lawless groups in the Stgte vis-a-vis the
Pclice Force. To characterise the whole Polics
Fezce of the State as 2 lawlegs group is bad
e::;-:gh; to say fhat i*s Tecor of crime is the
Lichest in the State is woise and coming &s it
dozs from a Judge of the Hpgh Court, 1s sure
to bring the whole acminisfration of law and
order into disrepute. For afsweeping generali-
sation of such a nature. there must be 2 sure
foundation and the mecessiy of the case must
demand it. We can find ngither in the present
case. ‘We think that the State Government was
justifiably aggrieved by such a sweeping re-
mark. Similar in npature fis the remark about
the sdnking of “every fish in the police force
barring, perhaps. a few”.[ The word “perhaps”
seems to indicate that even about the few, the
learned Judge had some/ doubt. We consider
that these sweeping gengralisations defeat their
own purpose. They wefe not necessary for the
disoosal of the case-agpinst Mohammad Naim.
It would have been gnough for the learned
Judge to say that whenfa large number of oolice
officers were resortingfto an objectionable me-
thod of investigation. [it was unnecessary to
pick out one petty E2cer and prosecutz him
for doing what several others had done with
impugmity. It was wholly unnecessary for the
learned Judge to copdemn the entire polica
force and say that

the hichest in the cpuniy. Such a remarx in-
stead of serving the purpose of reforming the
police force. which/ is the object the learned
Judge says he had[in mind, is Likely to under-
mine the efficiency] of the entire police force.
We think that in [his zeal and solicitude for
the reform of the¢ police force, the learned
Judge allowed hingself to make these very un-
fortunate remarks fwhich defeated the very pur-
pose he had in mjnd. Having said all this, we
must add, lest wk be misunderstood, that the
conduct of Mohammad Naim and officers like
severest condemnation- and
the learned Judde richtly observed that such
conduct required verv serious noice by supe-
rior officers of the Police. It is diffcult to avoid
the reflection th t less an example is made of
such officers by} taking the most stringent ac-
tion against them, no improvement in police
administration is| possible. '

(12) For the reasons given above., we have
ieome to the codelusion, a conclusion which
justice demands,] that the present case is one
of those exceptibnal cases where the inherent

jurisdiction of tk}'e court should have been ezer-.

cised and the rémarks earlier referred to as (a),

(b) and (c) shfa’uld. have been expunged. We

Aaccordingly allow ~the appeal and direct that
marks do stand expunged from.
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(From First Industrial Tribunal, W.B.)°® W
4th April 1963
K. N. WANCHOO AND K. C. DAS GUPTA 73
\i/s. Kesoram Cotton Mills Ltd., Appellant
Kespondents and
vice versa.
Civil Appeals Nos. 425 and 426 of 19€2.
(a) Industrial Dispute — Suspension .of
workmen — Workmen fully esonerated — Are
entitled to full wages for period of suspension
— Esoneration not complete — Lesser punish-
ment than dismissal may be inflicted.
Ordinarily, the law is that-a workman may
be suspended pe.ding enquiry and disciplinary
action. ' If after the inquiry the misconduct is
proved the workman is dismissed and is not en-
titled to any wages for the suspension period;
but if the inquiry results in the reinstatement
of the workmen le is entitled to full wages for
the suspension period also along with reinstate-
ment, unless the employer instead of dismiss-
ing the employee can give him a iesser punish-
ment by way of withholding of part of the
wages for the suspension period. Therefore
when the azreement between the employer and
the workmen envisaged suspension pending in-
quirv and disciplinary action it also envisaged
the consequence, namely. that if the ioquiry
results in dismissal. the workmen would get no
wages for the suspension period while if the en-
quin- results in the reinstatement of the work-
man he would be entitled to full wages for the
suspension. period, if he is fully exonerated or to
such less wages as the employer may
give in case the exoneration is not complete
and some punishment less than dismissal can
be infiicted. The provision in the agreement’
that the suspended workmen shall not raise any
dispute or make any claim with regard o the
suspension period or lay-off period in any shape
or form could only refer to suspension or lay
off in the past and it could not be the intention
of the agreement, for example, that if any lay-
off took place in future it would apply to it. If
the intention was that the workmen who re-
mained suspended  would get no wages for the
future, even if they were fully exonerated after
an inquiry one should have found a specific pro-
vision to that effect in the agreement. AIR
1962 SC 1500, Rel. on. (Para 12)
() Industdal Dispute — Inquiry against
workmen — Rules of natural justice to be follow-

*(See Award D/- 80-12-1960, First' Industrial

iy
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ed — Previously prepared sizmed statement of
witness read over to workmen and latter osked
to cross-examine witness then and there
Rules of natural justice not compled witk

It may be accepted that rules of natura! jus-
tice do not chanze from tribunal to tribunal
Even so the purposz of rules of natural !
is to safeguard positica  of the
against whom an ‘aguirv is bsng condu
that he is able to meet the charge laid &
him properly, Therefore the nature of

e
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Fe ?"0(3
, ‘L23ses-are o “:LLe.;a__h :
. at uc IDOUITY, i i ’
Jsaid _that s of natural Jusy
“provide that the rers’on charge Cuaﬁxd 1
an adequate oppsrtunity of defendinz hims
_?,_CP__]ELIQLLLQ_E o the case of a c.a:zeshc in

quirv in an indusirial matter.

Where all
peolrcaﬂ e
men (.AL.LQE(‘ a
there To_ctoss

did not comply

Eupr—eme Court
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were usl\\.‘. then

ine the withess 111G
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quiry and status the person ag zainst 's.'hor:z
the inguiry is being held wili have soms bear

ing on what shouid be the minimum reguire-
ments of thﬂ rules of natural justice. Whare,
for example, lawyers are permitted before 2 tri-
bunal holdm" an inquiry and the party azamnst
whom the inquirv is being held is represented
by a lawyer it may be possxble_ to say that a
mere reading of the material to be used in the
Inquiry may sometime be sufficient. But where
in a. domestic inquiry in an industrial matter
lawyers are not permitted. something more ‘than
a mere reading of statements to be used will
have to be required in order to safeguard the
interest of th& industrial worker. * Further, the
Court can take judicial notice of the fact that
many of the industrial workers are illiterate and
sometimes even the representatives of labour
union may not be present to defend them. In_
such a case_to read over a prepared satement
of 2 witness in a few minutes and then ask the
workmen to cross-examine would make a moc
kery__of the opportunity that the rules of natural

justice require that the workmen should have to
3 lhereiore when one is

'H__er_li_dle@sel\ es.
ealing with domestic i inquifies in_industial mat-
ters, the proper course for thie" managemem is to
exaraine the witnesses from the beginming to the|
“presence of the workman at the in-
Oral examination wavs iakes
" much Ionver than a mere reading of a prepared
statement of the same length and brings home
the evidence more clearly to the person against
whom the inquirv is being held. Geaeraliv
speaking therefore the Court should expect a
domestic inquiry by the management to be of
this Iind. Even so. the main principles of natu-
ral justice cannot change from tribunal to tri-
bunal and therefore itemay be possible to have
another method of’ conducting a domestic in-
quiry (though this should not be the rule but the
exception).  The minimum that the Court shall
expect_where Y Yitnesses are e ot examined from
the very beginning at the inquiry in the présence
of  the person charged is that the _per :
son charged should be given a copy of the state-
ments made by the witnesses which are to be
used at the inquiry well in advance ‘before the
inquiry begins and it should be given at.least
two days before the inquiry is to begm If thig \

“IIF 1957 SC 552 and AIR 1963 SC 375 a

s were vitiated by
ral justice is cor

;Iiis_ﬁie.(Ihe inge
of rules of mna

(S) AIR 1957 SC 232, Rel. on. Para 15
(¢) Industrial Dispute — Workman of
Kesoram Cotion Mills found guilty of incitinz

other workers to slow down work — This would

be misconduct under Standing Order No. 22

(k) for which a workman could be dismissed:
(Para 17,

(d) Industrial Disputes Act (1947) S. 33
— Employer not entitled to dismiss xwrkmau
except with permission of Industrial Tribunal —
He can suspend workman pending inquiry and
permission of Tribunal — Permission refused
by Tribunal — Workman is entitled to “wagss
from date of suspension — Award D/- 30-i2
1960, First Industrial Tribunal, West Bengal
varied.

Under the ordinary law of master and ser-
vant the power to suspend the servant without
pay could not be implied as a term in an orc.-
nary contract of service between the master acd
the servant but must arise either from an ex-
press term in the contract itself or a statutory
provision governing such contract. But whers
under S. 33 of the Act the right of the empio-
yver to dlSID]SS an emplovee except with the
permission of the industrial tribunal was fakm
away, it would be open to the employer to sus
pend the workmen pending inquiry and perzl:-'fS'
sion of the tribunal. In such circumstances sush
a term in the contract of employment would 5=
implied and the result would be that if the -
bunal granted the permission, the suspends.
contract would come to an end and there wouli2
be no further obligation on the part of the
employer to pay any wages after the date of
suspension. If on the other hand, the permis-
sion was refused. the workmen would be entt-
led to all their wages from the date of suspen-
sion., It follows -therefore that in the case of
those workmen who have beén ordered to bz
reinstated there can be no justification for depriv-
ing them of their wages from the date of the
suspension. AIR 1959 SC 1342, Rel. on. Award
D/- 30-12-1960 of First Industnal Tribunal.
West Bengal \'med ~ (Para 28)




mitting disee.

. the dispute in this behaif.”
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‘(e) Industrial Dispute — Agreement bet-
ween emplover and workmeén providing for en-
quiry before dismissal of suspended w! orkmen —
¥mplover -holding no enquiry — Industrial
Tribunal ultimately permitting dismissal —Work-
men held entitled to full wages from date
of agreement til date.when aw ard became en-
forceable — Award D/- 30-12- -1960, Fxrst Indus-
tnal Tnbuml VWest Bengal, varied.

The management suspended some of the
workmen on the charces of slow-down and other
charges. Thereafter negotiations were started
between the Union of t‘le vworkmen and the
manaﬁement wnid an agreement was arrived at.
One of the clauses of the acreement was as fol-
lows. “The sworkers shail remain suspended
pending enguiry and disciplinary  action by the
management. The management will try to
reach an amicable settlement with the Union
regarding disc’plinary dction taken or may be

taken b) thewn azainst the said workmen. If.

the parties ful to reach settlement, the matter
will be referred to the tribunal for settlement
of the dispute in this behali”. The manage:
ment held no enquiry. The workmen were
allowed to 5XJd:smissed by the Industrial Tribu-
nal.

Held that this was a case where the manage-
ment wanted f¢ dismiss the workmen without
being held :: nquiry and the decision in AIR
1959 SC 625 . ~plied.  The workmen would be
entitled to vr,owages from the date of the
agreement Ul *7 e date the tribunal's award per-
41 became enforcecable. AIR 1939
SC 623, Ll on Award  D/- 30-12-1960,

* First Indust: .. tTribunal, West Bengal, varied.

(Para 29)

() Iofwital Dispute — Agreement bat-

ween emil.ver and workmen providing for

enquiry befiry cismissal of suspended workmen

— Enquiry detective — Services of workmen

allowed to v terminated with payment of com-
pensaton ar 1 w.ages.

~_The 'r:.w. #ment suspended some of the
workmen on charges of slow-down and - other
charges. [ *aﬂer necotiations -wvers started
L;e":,veen the -ion of thz workmea and the
nageme:nt V;d an agresment was arrived at.
One cf tl:@ ¢! ises o the acreement was as fol-

lows:, “ihe \L,ri( ers shali remain suspended
perding enyrwy and disciplinary action by the
management. The manazement will v to

cmiczhie setilement with the Uiion re-

vvsl\

.rding action taken or mav  be
bty -

taken by tLer: czainst the said workmen., If the
partiss fail to reach setilement, the matter will

be' referred to the Tribural for settlement of

The Tribunz!
Leld that if the inquiry proceedings had not
been defective. these workmen would be liable

to <limissil 25 ordered by the management, It

ELR

wasg onIv because there was defect in the in-

" quiry proceedmcs that it was held that the.dis-

missal was unjustified.  The tribunal therefore
went on to permit the termination of service of
these sworkmen under one of the Standing Orders
and finaliv ordered payment of wages for a
period of one month along with compensation at
the rate of 15 days average Wages for every
completed vear of service or any part thereof in
cxcess of six months.

Held that the circumstances of this case
were not exactly similar to those in ATR 1959
SC 923 and therefore the principle of that case
would net necessarily apply. In the circums-
tances the Supreme Court should not interfere
with the order of the tribunal. AIR 1939 SC
0323, Distinguished. (Para 30])
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The following Judgment of the Court was-
deliversd oy

WANCHOO, 1.:
Thess are two appeals by special leave
i he same award of the First Industrial
Ben:ﬂ and will be dealt with
\o 423 of 1562 is by the em-
Ne. 426 of 1962 is by the

b

m -F

‘crre:i t0 &s the Iespon-
soute peswesn the aooel—
asats with respect to two
ich were reierred to the tribunal for
; oa by the Governmen: of West Bengal
in the fsilowing terms :—
To what relief the sz
e names are mentlones

spended work-
:1 in list ‘A’ are
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. (2) Whether the termination of employ-
ment of the workmen whose- names are men-
tioned in list ‘B’ was justified ? = Are they entit-
led to reinstatement and/or compensaiion ?
List ‘A’ consisted of 29 workmen while list ‘B
consisted of 12 \\'ﬁnen.

(2) The genesis of the dispute as to the
suspended workmen was this according to the
case of the appellant, The workmen of the
weaving department of the appellant commenc-
ed slow down from October 28, 1937, in spite
©of the warning given by the appellant. On
November 3. 1957, doifers of cardinz refused
to work on new machines. The workmen of
loose godown and foldinz section started siow
down from October 27, 1957 and November 4.
1937 respectively. On November 23, 1957, tha
workmen of the spinning department adopted
slow down tactics and indulged in other sub-
versive . activities and - left their respective
machines in groups rendering the work in back-
ward and forward processes idle. As a resuit
ot this conduct of the workmen for a period of
about four weeks, the appellant had to lay-oft
a large number of workmen without compensa-
tion. Then on TSecember 3, 1957, the workmen
of dve house and printing department went oo
an illegal stay-in-strike. In the first week of
December, 1957, the workmen of blow room
and carding went on strike. On December 9,

the strike was commenced in the engineering _

department, cotton godown. bale godown. cas-
teen, hizh speed winding and old stores depari-
ment. In the circumstances the appellant had
40 suspend 1600 workmen on charges of slow-
down and varions other charges. Thereatter
negotiations were started between the union of
the workmen and the management and an ag-
-reement was arrived at on December 23, 1857.
The interpretation of some of the terms-of the
agreement is in dispute and we shall refer to
them in due course. Suffice it to say here that
by this agreement the workmen resumed work
and underiook not ‘o take recourse to go-slow
activities either individually or jointly and mot
1o take recourse to iilegal methods and means
sor the achievement of their demands or for get-
T their grievances redressed. It was also
aoveed that maintenance of discipline was of
paramoun: importance 2=d. the workmen as aiso
the union at all times would Derale 3

+

racement in takinz spproprizte d

factorv. Th2

tha thirk work

zn named
ire "A’ thereoi would remain suspended
g s inquiry and diseiplinary action by the
appcllant. The first term ‘of reference with res-
—ect to suspended workmen is about the thirty
~orlmen who were to remain suspended uznder
“he terms of the ogreement of December 23,

1937,

5] '‘Suprerie Gotirt

- {8) - The twelve workmen Wlthw;nch the . (

second term of reference is concerned, , were
claimed by the dppellant to have been guilty of
various acts of misconduct for which they were
liable to dismissal under the standing orders.
They were duly charge-sheeted and inquiries
were held against. them and thereafter
thev.were dismissed according to the provisions
of law. As however the dismissals had taken
place during the pendency of a dispute befors
the first industrial tribunal in which the appel-
lant was a party. applications were made under
S. 332} (b) of the Industrial Disputes Act. No.
14 of 1947, (hereinafter referred to as the
Act) for approval of the action taken by the a3~
pellant in regard to these twelve workmen. It
seems, however, that before these applicaticzs
could be disposed of, the dispute before ihe
tribunal was decided, with the result that no
orders were passed by the tribunals on these
applications. The appellant. however, claimed
that the dismissal of these workmen was just-
fied and therefore no case for reinstatement or
compensation arose. This claim of the appel-
lant vas disputed by the respondents and there-
fore we find this dispute being referred for 2d-
judication in the second term of reference.

() We shall first deal with the matter re-
lating to suspension of the twenty-nine workmez

in list ‘A" to the order of reference. It may be

mentioned that though in annexure ‘A’ to the
agreement there were thirty workmen, the r=-
ference was made only with respect to tweniy-
nine. as it is said that one of the workmen out
of 50 had died by the time the reference came
to be made. Further out of the 29 workme

with which the first term of reference was con-
cerned, the respondents gave up the case of ov=

‘of the workmen. The tribunal therefore dezit

with the case of the remaining 24. ‘These 21

- workmen were divided by the tribunal into zve

groups. The first group consisted of two work-
men, the second -group of fve workmen, 2
thirg croup of 13 workmen, the fourth group o
two workmen and the fifth group of two werk-
men. Learned counsel for the appellant has zot
presszd the appeal with respact to six workms2
in creups I, IV and V, and we need &
fors consider the order of the Tribumal <
respec: to these workmen, who are Govinlo
(No. 1. Bholamath (No. 8), Khaseswar {No. T

:an (No. 27), Rampujan (No. 26) 2zd
asi (Nc. 28) of list "A’ attacked to ine
of reference,

1

.5)  As to the five workmen in group IL
namely, Gangadbar (No. 2), Ramchandra (Mo.

3), Babaji Navak (No. 4), Pahraj (No. 5} and -

Shanidardas (No. 6) of list ‘A’ attached to the
order of reference, L
thev should be reinstated in their jobs :
effect from the date the award came into fozes

e iribunal ordered tHir.
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ing which they remained suspedded. The appel-
- lant has challenged this order of the tribunal.
. (6) As to grqup IIL the tribunal decided
that. nine of the thirteen workmen should be
. ‘dismissed. ~As to the remaining four ‘the tribu-
- nal held that they should be reinstated. 1t may
'be mentioned that the reason why the tribunal
- proceeded to consider whether any of the work-
_menin list *A” to the order of reference should

" be- dismissed was on account of the appellant’s

filing an application under S. 33(1)(b) of the
- Act before the tribunal for permission to dis-
' "miss the twenty-nine workmen. The order of
” the tribunal with respect to the reinstatement of
_ four workmen, namely, Gulzarali (No. 18), Farid
" (No. 16), Din Mohd. (No. 17) and Mohd. Islam
. (No. 24) of list *A” attached to the order of re-
“ ference is being challenged by the appellant on
“the ,ground that there was no reason for the
" tribunal to treat these four workmen out of this

"group of 13 differently from the other nine as -
 the evidence was the same in all these cases...

- Finally, the tribunal also ordered with respect

"7 to-all the 24 workmen on an interpretation of
" the agreement of December 23, 1957, that they

should be paid 12 months’ wages for the period

of their suspension irrespective of whether it
was pernitting them to be dismissed or not.
This order of the tribunal is also being attack-
" ed by the appellant.

(7) e shall first take the case of the five .

- workmen in group II." The. contention of the
appellant in that behalf is two-fold. In the
. frst place it is urged that these workmen were
- charged with adopting go-slow tactics by, caus-
* ing spindle stoppage unn ily and there was
clzar documentary evidence to support - this
- charge and the tribunal’s decision that there was
‘0o proof of goslow tactcs in the circumstances
. “was perverse. In the second place, it is urged
" that all these fve workmen were charged with
other misconduct also and the tribunal did not
- consider the evidence with respect to other mis-
conduct at all and gave no finding thereon and
50 the case of these five workmen at any rate
Sh‘?}ﬂd be remanded to-the tribunal for consi-
dering the evidence on tH® other charges against
~ them. ' -
{8). Now the appellant relied on an ex-
tragt from two registers, Exs. AA and AA-1,
~ which had beea produced before the tribunal in
. this connection and this extact was set out in
. the special leave petition. The respondents,
however, contended that what was set out in
the special leave petition ‘was not an extract at
all from Exs. AA and AA-1. On the other hand
it was said to bea spurious document prepared
tc mislead this Court at the fime of the admis-
. sion of the appeal and so it was urged that the

718 Supreme Court. [Pas, 5.8 Kasonaxr Cotro
and should be paid compensation amounting 0.
fifteen months™ wages in all for the period dur-

_cause these

N MILLs v.-GANGADEAR ( Wam:h’)gf.) ) KIS

leave should"be révoked. This éstract related 16

- four workmen; namely, “"Paharaj * Shankdardas./© £

Gangadhar and Babaji, and was with respect-ten | f- 1\
' 03, 1957: |1/,

spindle stoppage from November 10 to

In view of the-charge made by the respondents,
the original registers were sent for and have
been examined by us.and we ‘have come to the

conclusion that. the extract given in the speciat ",

leave petition was not a true copy of Exs. AA

and AA-1 as it should have been, if it was mere-= :
ly an‘extract from those registers. The figures' .

of spindle stoppage givén in the extract certain- ...
Iy tally with the figures in the two registers but -~
the registers do not show the names of the per*

sons who were manning the four machines, the
spindle sioppage of which was given in this ex
tract. It is however urged that the names of the
four worknien were given in the extract though
they were not to be found in the registers- be-
workmen

that connection.

and was suspended forthwith. -

It is remarkable that serious spindle stoppage
occurred on the machine
said to be manning mainly after November 17
when it must have been manned by somebody
else. Similarly Shankdardas was charge-sheeted

oo November 17 and suspended forthwith aad
could not have worked thereafter. ‘But in his

case also the extract shows as if he continued

to-work thereafter from 18th to 23rd November = -

and the more serious spindle stoppage is diring
this period when he obviously -could not have
manned this machine. - Babaji = was cbarge-

sheeted on November 18 and suspended forth-

with, He could not have therefore worked on.
the machine on which his name is shown in the
extract beirween November 19 and 23 and the
more serious spindle stoppage occurred after
November 18 when somebody else must have
been mazning this machine. Gangadhar was
charge-sheeted on November, 22 and was sus-
pended forthwith. Inm his case also the extract
hows as if he had worked on November, 23.

\We strocgly deprecate the maprer in which .

the extract was used i the special leave peti-
Hon to convey a wrong impression to fhis Court.

But we do, not think that . we should revoke the -
special lezve granted in this case on this grounds -

alone. However our -examinaon o} the extract
which e have set cut above clearly shows that
the copteation of the appellant that the tribu-
zal had satently misunderstoéd Exs. AA anc

actually’ rtimned the '

machines on the dates mentioned in the extract -~
and reference was made to some evidence in -
 Even assuming - that- these: o
workmen manned these machines we find an-. "}
other serions misrepresentation in this extract.. '
Paharaj was charge-sheeted on November: 17
Therefore: ha - -
could not have worked after November 17, Butfy

this extract shows as if he continued working ™% :
even after November 17 upto November 23.

which Paharaj was:
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~ AA-1 cannot be made out: It seems to us that .
‘the reasons given by the tribunal for holding -
that go-slow by these five workmen had not been
proved cannot be said to. be inadequate for the
- purpose of .-coming to the conclusion which it
- did. We may only,note one reason which is
given by. the tribunal and which shows that
. everything was not alright in the appellant com-
_.pany in this matter. - Though the charge-sheets
to these workmen of the spinning department
were given on November 17, 18 and 22, it is
remarkable that in the written-statement of the -
appellant before the tribunal the case made out
was that the workmen of the spinning depart-
ment adopted slow down tactics and indulged
. in other subversive activities from November
.23, 1957. This seems to be a surprising state-
ment to make in the face of the charges given
to these five workmen and can only show that
the appellant did not reaily know what the cor-
‘rect facts were. It is further remarkable that
“'in the application under S. 33(1)(b) which was
- made four months. after the written-statement.’
- . of the appellant had been filed, the same thing
~ was repeated and it was said that the workers
of the spinning --gfgpartment adopted go slow
tactics- on November 23 and indulged in other
subversive. activities. "It is true that in the evi-
dence the appellant tried to prove that slow
down tactics had started earlier; but if in ths
circumstances the tribunal refused to believe the
evidence it cannot be said that it went wrong.
The contention of the appellant therefore that
the view taken by the tribunal was perverse and
clearly against the two registers to which we -
have referred above must fail. - S 7
(9)" This brings us to the other contention
of the appellant with respect to .this group of
workmeu, namely that the tribunal did not con-
sider the evidence with respect to other charges.
It is frue that in fBe last paragraph of the award
dealing with these five workmen, the tribunal
said that the appellant bad failed to prove that
these fve workmen had adopted go-slow tac-
" tics and did not say anything about the other
charges. But a perusal of the entire discussion
by the tribupal with respect to this group of
workmen shows that it considered the oral evi-
dence of all the witnesses with respect to other
charges and held that ieir evidence was not
warthy of acceptance, though it did not say so
in so many words that evidence was insufficient
to prove the other charges also. On the whole
however a readinz of the discussion of the -
bunal with respect to this group of workmen
convinces us that the trbunal had considered
the entire evidence including the evidence with
respect to other -charges and did not consider
that evidence worthy of acceptance. The mis-
take that the tribunal made was that when it
recorded its conclusion in the final paragraph
dealing with this group cof workmen it confined

szonmconov MiLrs:v. "Gmdinm'fWandwf-;Ti J TPt g

"béen proved and did ot say” anything ‘abog

‘how the tribunal seems

} Ax\ii-. o ’ R P
itself -anly - to. Say” 'g}_l_'ai’g‘fgé?sldw-‘; 25 R

other charges. Even so We are of opinign
the consideration of the entire award of the-trs
bunal with respec: to this group of workmen

leaves no doubt that the evidence on the othed §:
charges was also considered and was found uni ‘-
-worthy of acceptance. - We may add that the’\

reason why the tribunal seems to hdve confined NG

‘itself only to go-slow in the final paragraph is :
that everybody before the tribunal was concear*

trating on go-slow and did not worry to ses

what the other charges were. This will be clear - AR

when we consider the case of some other work-
men i group I which will show that though
there was no charge against those workmen of .
go-slow, the- evidence was given about go-slow -
and the tribunal 2lso came to the conclusion
that those workmen were guilty of go slow. It
seems therefore that nobody worried about any
other charges before the tribunal and that is’

workmen.

consideration of other -charges against .these -

" five workmen, for the tribunal seems to have

to have confined its.

. conclesion only to-the charge of go-slow,-even . - .
where no such charge-sheet  was_ given to the < .-
On the whole. however, we do mot -~
think that any case is made out for remand for -

v

considered all the evidence and did not think S

it worthy of acceptance.

the appeal with respect

in group II must fail. .
(10) .. Then we come to

to these five “workmes -

the fouf workme

In the circumstances -

in group III whose names We have already mea- -
tioned. These warkmen’were charged with haw-".
ing incited on and from*vVarious dates in Octo-

" ber- 1837 their co-workers to slow down worde

The entiré evidznce against these workmen was

considered by the tribunal-and it did not place .
any reliance oa it for one main reason. In the

v

case of Gulzarc_ :he tribunal found that there )

was mo written teport against him as was the
case with respect to others. and in the case of

the other three the tribunal found that the wrt- ~

ten report which had been produced very lae
before it did not bear the endorsement of the
weaviag master as it should have done. as in tas
case of other suzh reports made by the Assis-
tant' weaving master. In the circumstances

when the evidencs was considered by the tribe~ .

nal azd for reasons given by it no reliance was
placed upon it, we cannot say that it went wrong,
in not relving on that evidence. The appeal ¢f
the zzpellant with respect to these four worz-
men of group I must also fail.

(i1} We now come to the general atfacic

on the order of the tribunal awarding 12 montas
wages to all the 24 suspended workmen whose - -

- cases were pressed before it by the respondenis.

We Iave in this conmection to. consider fom
clausss of the zzreement dated December Z2..
1957, which are =5 below :—
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-that the -charge-sheets against such workmen
~who are ‘allowed to resume duty in terms of
para (1) herein, however, shall' not be with-
~drawn. It is further agresd (hat the suspension
-t workmep_whose names are contained in the
-annexure A herein. shall continue and their res-
Tective order of suspension shall remain opera-
tive pending enquiry as laid down hereinafter.

7.. The suspended workmen' shall not ba

' ) ~entitled to any wages or compensation for the

suspension period. The workmen shall not raise

. .zay dispute or make anv claim with regard to
the suspension period or lay-off period in any
shape or form. . : :

) S.  Without prejudice to the other provi-
=:ons of this agreement or
o the suspension order served on. the workmen
“espectively and the lay off order by the com-
oany and/or all claims or issues for the period:

- <onnected with slowing down' of production and:

_disciplinary acfion taken thereon by the com-
_pany are.hereby finally settled and all workmen
~are.bound by this agreement’- and no -worker

- shail biﬁﬁtled to make any demand or claim -
‘behalf. . -

én this _
9. The workers in annexure ‘A’ shall 1e-
w2in suspended pending enquiry and discipli-
" mary action by the management. The manage-
szent will try to reach an amicable settlement
- with the Union regarding. . disciplinary action
- taken or may be taken by them against the said
workmen. If theparties fail to reach settle-
_zment, the maiter will be referred to the tribunal
&or settlement of ‘the dispute in this behalf.
(12) - The tribunal “has held that cl. (7)
- which lays down that the. suspended workmen

"shell not be“entitled to any wages or compensa- -

Hon for the ‘suspension period does not apply
" o0 workmen who femained . suspended under
<L {9), and the reason. given by the tribunal for
his view is:that cl. (7) only applied to those
~orkmen who- were allowed to resume duty in

- the first clause of the agreement. This view
«©f the tribunal has been challenged by the ap-
clant and it is contended that the seventh
«lztise applies even to workmen who remained
suspended under cl. (9) and theretore in view
of ek (7) such wolkmen ware not entitled fo any
crznpensation whatsoever for the entire period
of their suspension whether before December
23. 1957 or thereafter. Weagree with ihe con-
1 of the appellant that cl. (7) applies to
ali suspended workmen whether theyv went baci:
to work according to the frst clause of the ag-
rezment or remained suspended according to
But as we read this
azzament we are of opinion. that cl. {7) read
) with cl. (8) refers cnly to suspension upto
= daie of the agreement and not to suspension
dersafter.  Clause (7) says that the suspended

o
Ve
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- any ‘claim “with regard to the suspension perio¢

(sic) claims relating-

_can be inficted.

: - iy
or lay-off period in .any shape or form. - This
provision could only refer to suspension or- lay-

off in the past; it could not be the intention of |-

the agreement,.for example, that it any iay-off
took place in future cl. (7) would apply to it.

- Further though under cl. (9) suspension of 30
" workmen continued., that suspension was pend-

ing enquiry and disciplinary action. We cannot

"read cl. (7) and cl. (9) together for the future

also unless there are clear terms to that-effect.
Ordinarily; the law is that a workman may be
suspended pending enquiry and disciplinary ac-
tion. If after the inquiry the misconduct is
proved the workman is dismissed and is not en-
titled to any wages for the suspension period;

‘but if the inquiry results in the reinstatement of]
"the workmen he is entitled to full wages for the

suspension period also along with reinsta:ement.
unless the employer instead of dismissing the
employee ‘can give him a lesser punishment by

way of withholding of part of the wages for the| -

‘suspension period.” -In Straw Board Mfg.- Co..

Saharanpur v. Govind, AIR 1962 SC 1500 & ..
1862-1 Lab L] 420, this Court was. considering - " -
what would happen where approval was grant- . .

ed or withheld on an application under S. 33(2)
(b} of the Act, and it was pointed out that “i
the tribunal does not approve of the action taken
by the employer. the result would be that the
action taken by him would fall and thereupon
the workmen would be deemed never to have
been dismissed or discharged and would remain
in the service of the , employer.” It follows

therefore that if a workman is fully exonerated|{ .
after the inquiry. he would remain in the ser-|.
“vice of the employer and would be entitled to} -
his full wages during the period of his suspen-| - .
sion also. - Therefore when cl. (9) envisages sus+}: -

pension pending inquiry and disciplinary action
it also envisaged the consequence, namely. that
if the inguiry results in dismissal, the workmen

would get no wages for the suspension period |-

-

while if the inquiry results in the: reinstatement
of the workman he would be entitled to full
wages for the suspeasion period, if he is fully

exoneraied or to such less wazes as the emplo-|

ver mayv Zive in case the exoneration is not com-
plete arc some punishment less than dismissal

We see nothing in <l (7)
which clearly takes away this legal consequence
followine an inquiry and disciplinary action,
i it s22ms to us that ¢l (7) must be confired
tiod of supension vplo the dzie of
agrecmeszt and there is nothing in ir which would
incduce us-to hold that it must apply to the fu-

ture alse.. So far as the futire is concerned it is

el {9) which must wholly apply and. that clause

inquiry and disciplinary action and

alse




: . the case of the five workmen with whom we are
" -concerned. - The respondents however contend
,Cd that the ing¥iries were not in accordanc

. should be relied upon against him withow his
KA
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be envisaged by it in the absence of any provi-
sion about the future in this agreement. If the
intention was that the workmen who remained
suspended under cl. (9) would get no wages for

-{the future. even if they were fully exonerated

after an inquiry—tmder that clause we should
have found a specific provision to that effect in
<l. (9) itself. We are therefore of opinion that

‘as cavitnesseg

- nesses were produced,

-copies of statements of witnesses were supplied

. the principles of natural justice and that the
witnesses should have been examined-in-chief
- in the presence of the workmen against. whom

cl. (7) refers to the pEiOd upto the date of the
agreement including the period of grace given
%o "the workmen in cl. (1) in order to join their

duties and not to the future. In this view of

the matter the tribunal was not unjustified in
‘granting wages for the suspension period after
the date of this agreement to those whom it re-
instated. The contention of the appellant in this

~behalf must fail with respect to those reinstated.

We shall consider the case of nine workmen

- permitted to be dismissed when considering the

ai;? of the workmen,
A\(15) Coming now to the second term of

reference, we find that inquiries were held in

with the principles of natural justice inasmu
\ were not examined-in-chie
before ide inquiry officer. \What actually hap
pened at the inquiries was that when the wit
previously  prepar
sigoed statements of the witnesses were read|
over to them and thev were asked whether the
statements were correct. and they had signed
them. Statements were also read over and ex-
plained to the workmen charged and they were
then asked to cross-examine the witnesses. No

%o the workmen at any time. -The tribimal has
held that this procedure ‘followed by the inquiry{
officer was open to objection and w.__ against

the inquiries were going on. The requirements
of principles of patural justice were laid down
by this court in Union of India v. T. R. Varma.
1958 -SCR 499 : ((S) AIR 1957 SC §82) where

it was observed —

“Rules of natural ju’.;ice require that a party
should have the opportunity of adducing all re-
levant evidence on which he reliss. that the
<vidence of the opponent shou

d be tzken in %‘
presence, and  that he should  ba oven ’/j

QEDortumity of  cross-examining the  witbesses

f'.r;a_r_nii_l_ed.hg_that_part\j, and ihat no materials|

givea an opportunity of explzining  them,
ir these rulss are satishe , the eZguirv is nor
<pen to atiuck on the ground that the proce-
cure laid down in the Evidence Act wWas not
strictly {ollowed”,

~ “(14) This matter was farther nsidered

. State of Mysore v. Shivbasappa Shivappa, ATR
1963 SC 375 where ‘thé following Observations.
were made: S R

“When the evidence is oral, normally the
examination of the witness will in its entirety, .| I
take place before the party charged, who wilt'} ° :
have full oppostunity of cross-examining him, | =%
The position is the same when a witness is call-- |. -
ed, the statement given previously by him be-

hind the back of the party is put to him; and
admitted in evidence. a copy thereof is given to
the party, and ke is given an opportunity to
cross-examine him. To recuire in that case thar
the contents of the previous statement showld
be repeated by the witness svord by word. and
sentence by sentence, is to insist on bare techni-
calities, and rules of natural justice are matters
not of form but of substance. In our opinion
they are sufficiently complied with when pre-

vious statements given by witnesses are read -
admission, -

over to them, marked = on_ their -
copies thereof given to the person charged, -and
he is given an opportunity ‘to cross-examine
them :
13) k is urged on behalf of the zppellant
that rules of namsral justice are the same whe-
ther they apply to inquiries under Art. 311 or
to domestic inquiries by managements relating
“to misconduct by workmen. It may be accepted

that rules of natural justice do not change from{

tribunal to tribumal. Even s the purpose of

rules of natural justice is to safegiard the posi-{~

tion of the person- against whom "ah inquiry is
being conducted so that he is ablé t6 meet the
charge laid agains; him- properly.’ Therefore tha
nature ‘of ‘the inguiry and stitus of the person
. against whom the inquiry s being held will have
some bearing on what showld-be thé minimum
requirements of the rules of- natural justice.
Where, for example, Lawyers are permitted be-

- fore a tribunal holding an inguiry and the party
- against whom the inquiry is being held is re-
presented by a lawyer it may be possible to|

say that a mere reading of the materiz]l to be
used in the inquiry may sometimes be sufficient:
(see New Prakash Transport Co. Ltd. v. New
Suwarna Transpor: Co. Lid. 1957 SCR 68 :
{(S) AIR1257 SC232), but where ina domes-
tic inquiry in an industriai matter lavevers are
not permitted. scmething more than a mere
reading of statements to be used will have £

be required in oder to saf zuard the interest
of the industrial worker. - Tiner we can fake

judicial nctice of the - fact that many of our
industrial workers are illiteraze and sometimes
even the represenfatives of lzbour upion may
.ot be present to defend them. In such a case
to read over a prepared s tement, in a few
minutes and then ask ths workmen to cross-
cxamiine would mzke o mockerv of the oppor-

tunity that the rzlss of paturs] justice reguire

in Y
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selves. Itseems to us therefore that when one
is dealing ‘with domestic -inquiries in industrial
matters, the proper course for the management
{is to examine the witnesses from the beginning |
> presence ol the workman at
The inquiry itself. OF ceamination always takes
fiuch longer than a mere reading of a prepared
statement of the same length and brings home
the evidence more clearly to the person against
whom the inguiry is being held. Generally
speaking therefore we should expect a domestic
inquiry by the management to be of this kind.
Even so, we recognise the .force of the argu-
ment on behzlf of the appellant that the main
pricciples of natural justice cannot change from
ribunal to tribunal and: therefore it may be
possible to have another method of conducting
a domestic inquiry (though we again repeat that
this should not be the rule but the exception)
and that is in the menner laid down in Shiva-
basappa’s case. AIR 1963 SC 875. The mini-
mum that we shall expect where witnesses are
ot examined from the very beginning at the
inquiry in._the presence of the person charged
is that the person charged should be given 2
copy of the statements made by the witnesses’

which are o be used at the inqury well in

et EINNCAT DR R
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that the workmen should have to-defend them~ '. it

- these nine workmen: themselves.- .

advance before the inquiry begins and when
we say that the copy of the statements should
be given well in advance we mean that it should
be given at least two days before the inquiry is to
 begin. If this is not done and yet the witnesses
are not examined-in-chief fully at the inquiry.
we do not think that it can be said that prin-
ciples of natural justice which provide that the
‘iperson charged should have an adequate op-
portunity of defending himself are complied

- |with in the case of a domestic inquiry in an
industrial matter. In the present case all that
had happened ~was that the prepared state-
ments were read over to.the workmen charged
acd they were asked then and there fo cross-
examine the witnesses. They were naturally
urnable to do so and in the circumstances wg
agree with the tribunal—though for different
-easons—ihat :he inquiry did not comply with
the principles of natural justice. The order of
the tribunal :herei%re holding that the inquiries
were vitiated by disregard of rules of natural
justice is correct. \We may add however that
: e of e above Ending the tribunal per-
mitted termination of the service of lour of

these five workmen and reinstated only one.
We shall dez] with this.aspect of the -matter fur{
iher when cozsidering the appeal of the wort

men, : . , L ,
(16) Tuming now to the appeal by the
workmen-respondents, the first contention raised
on their behalf is that the tribupal went com-
elv wrong in permiiting the dismissal of
pige workmen in list ‘A’ to the order of refer-

enée namely; Hanif (No;-10), Narayan (No. 1)/
Khalil (No.. ' 12); :Abdul - Subhan ~(No. 13)s
Bhagwan Singh (No! 15). Ram Ekbal (No. 19)\} f
Mangroo (No. 20),Satish (No. 21), and Raja
Ram (No. 22). The contepton in this behalf |
is that these nine workmen in group Il were
charged with inciting  other workers to slow
down werk and that was the only chadrge givenr

to them; there was no fcharge of goslow by,

... But “the: tri-
bunal allewed evidence to be led .to the effect .
that these nine workmen ‘were actually. guilty

of co-slow themselves and gave a finding to
that etfect and therefore permitted them-to be « .
dismissed. It was also urged that there was Do
finding by the tribunal and no evidence to tha
effect thai these workmen had incited- othez
workmen to slow down work and theretore there.
was no proof of the charge given to -these. .
workmen. Consequently they could not be dis-
Hussea 0a 2 i

N

charge which was never  .made
against them completely igroring the charge. -
which was in fact made against them ::and
which had not been proved. e have there-
fore to see in the case of each workman whether -~ -
this contention of the respondents is-correct.. - .. . '
(17) Hanif is the first workman in this -
group of nine. It appears from discussion in.
the award with respect to Hanif that though
in the finding part there is a suggestion as if this
workiman was guilty of go-slow himself. it ap-
pears that the tribunal knew that the charge
against Hanif was for inciting co-workers to-
slow down work. There was evidence before
the tribunal to.the effect that Hanif roamed . .
about in the department and incited workers to -
slow down work and that evidence was cons "
sidered by the tribunal. It also .appears .that® .,
the tribunal accepted that evidence. and.the. =
final conclusion at which the tribunal arrived '
was that Hanif was rightly charge-sheeted by '
the appellant and the appellant should be per-y
mitted to dismiss him. In the circumstances it
cannot be said so far as this workman is con-
cerned that there was no evidence to supporty
the chargs actually framed against him. It
would 2'to be wrong to say that the tribunal
did not S=d that the charge actually fremed
acainst m had been proved, though it may be}

acmitted tmat there is an undercwrent in the
discussicn as if Hanif was guilty of go-slow him-
self. Twe= so the tribunal appeass to have found}
him guiit cof inciting other workers and thisj -

would cs2-h- be misconduct under ‘stapding
order No. 22k}, for which 2 workman could be
dismissed. Tn the circumstances We &8 of §
opinion thez! there is no reason for our imter-i
ference with the order of the tribunal in the -
case of Hani B

(1%
also char i having

te siow down work. In

-+ workman is Nafayan. He was
incited other workers
his case also the i~
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iHe ‘was also~tharged with having
other workers to slow down. In his case also
. there was evidence that he had incited other

. 1964 Kesoraxr Corron MiLLs v. Gmé@m ( Wanc}worJ) - [pas, 184

bunal apparently came to the conclusion that he
took part in deliberate slow-down, but during
the discussion in the award, the tribunal started

‘by saving that he was charged with inciting

other workers-t5—slow-down work and referred
to the evidence which showed that Narayan had

: gone round in the department and asked the

workmen to work two looms instead of four and

‘to- give low production. This evidence was ap-
- parently accepted by the tribunal, though at

the end of the discussion the tribunal did sav

- that Naravan took part in deliberate go-slow

tactics. Though therefore the conclusion of ths
tribunal with respect . to Narayan seems to' sug-
gest as if he was dismissed for taldng part in

' go-slow himself, the discussion in the award

with respect to him shows that the tribunal was
apparently satisfied that he had also incited
other workers to slow down. In the circumst-
ances we do not think that a case has been
made out for interference with the order of the

" tribunal in the case of Narayan.

(19) Then we come to the case of Khalil.
incited

workers to slow down which was apparently ac-
cepted by the tribunal. Though therefore ths

- discussion in the award was with - respect to

incitement by this workman, at the end how-
ever. the tribunal came to the conclusion that

the appellant. had succeeded in proving that ..

Khalil was indulging in go-slow tactics, causing

fall in production and. therefore the tribunal .
permitted the dismissal of Khalil for the mis-

conduct >f slowing-down as shown in the charge
sheet. It seems that the tribunal has not ex-

- pressed its conclusion in this and other cases

m prope: words and has perhaps taken the
incitement of other workmen to slow down work
as amounting to the misconduct of go-slow by
the workman himself. But the entire discus-
sion in the award shows that the tribunal had
accepted the evidence to the effect that Khalil
was inciting his co-workers to slow down. In
this view of the matter we are of opinion that
there is fo reason to-interfere with the order
passed by the mbunalxrjmply because its con-
clusion wras not axpressed in appropriate words.

(20) Nest we come . to the case of Abdul
Subban. In his case also the charge was for in-
citing other workmen to slow-down work. The
evidence was that he incited other workers to
work two looms instead of four. This evidence
was apparently accepted by the tribunal bBut in
the end it said that the appellant had succeed-
ed in proving that Abdul Subhan had indulged
iz go-slow tactics and therefore permitted his
“ismissal. Here again it seems to us that the
conciusion of the tribunal has been expressed in
fmappropriaie words, though the real findingr is

- either!

]
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that Abdul Subhan had incited othar “workeis /- /1<
and thus brought about go-slow. In his case} ‘ -/
also therefore we see no reason to interfere with
the finding of the tribunal, S
(21) Next we come to Bhagwan Singh. He )
was charged with incitement of other workers - >
to slow down work and evidence was led before .
the tribunal that Bhagwan Singh went round -
instigating the weavers not to work more than

two looms, though they were expected to work - _ A

four looms. This evidence was apparently ac-
cepted by the tribunal, though it expressed ifs
conclusion by saving that Bhagwan Singh had
committed the misconduct of deliberate go-

slow tactics. Here again, we are of opinion

that the conclusion of the tribunal has been ex-
pressed in inappropriate words, though in fact

it did find that Bhagwan Singh was guilty of
inciting other workers to slow down. e there-

fore see no reason to interfere with the order .
of the tribunal with respect to Bhagwan Singh. - _

(22) Next we come to Ram Ekbal. - His

case is exactly similar to that of Bhagwan Singh
and the evidence is also exactly the same. In
the circumstances we see no reason to inter-
fere- with the order of the tribunal in his case

{(23) Next we come to Mangroo. The
charge against him was of incitement of other
workers to slow down work. In his case also

- the evidence was that he went round in the

weaving-shed asking the weavers to work two
looms -instead of four looms. This evidence

was apparently accepted by the tribunal, though

it expressed .its conclusion inappropriately to

the effect ‘that Mangroo had adopted go-slow
tactics as shownin the charge-sheet and there- .
fore his dismissal was permitted. We are of _

~Opinion that the conclusion of the tribunal in

this case also was expressed inappropriately but
in fact the finding was that Mangroo had in-
cited other workers to go-slow. As we have
already said, the tribunal seems to think that
this incitement cf other workers to go-slow
amounts  to adopHon of deliberate go-slow
tactics by the person who is guilty of incitement

and that is why the tribunal expressed its - final |

conclusisn in words which we consider inap-
propriate. But in substance the finding is that
Mangroo was guilty of inciting other workers to
go-slow. We thersfore see no reason to infer-
fere with the finding of the tribunal with res-
pect to Mangroo.

(24) Next we come to Satish. He was also

charged with inciting othér workmen to g0 [ -

slow.  There was evidence before the tribunal

- that Satish incited other weavers to slow down

work and this evidence was apparently seeept-
ed by the tribunal. In his case also the trbunal

. SXpressec its conclasion in inappropriate words o
by saying that it held that Safish had indulged -
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) go-slow tactics " as cha.rged in the charge-
_sheet. It therefore permitted his dismissal.
are however of opinion that on a consideration
" of the discussion of the matter in the award the
substance of thg finding is that Satish was guiltv
of inciting other workers. In the circumstances
we see no reason to mgerfere with the fmd—
ing of the. tribunal. a
, -(25) ;Lastly we come to Ra)a Ram. Hxs case
s exactly similar to that of Satish and the evi-
dence was also to the same effect viz., that they
‘were going round together and inciting other
workers to slow down work. In the circumstan-
ces we see no reason to interfere with the order
of the tribunal.

(26) The next contention on behalf of the
respondents is that the tribunal should have al-
lowed full wages to the workmen in [ist ‘A" in
whose case it had ordered reinstatement, and not

merely 15 months wages as it actually did. It -

is well settled that “under the ordinary law of
-jmaster and servant the power to suspend the
servant without pay could not, be implied as a

. |term in an ordinary-contract of service between '

the master ahd servant but must arise either
fiom an express term in the contract itself or a
statutory provision governing such conftract: (see
Management Hotel Imperial New Dethi v. Hotel
“Workers' Union, 1960-1 SCR 476: (AIR 1959
SC 1342)). No provision in the standing orders

has been brought to our notice which entxdes :

the appellant in this case to suspend the work-
man without payment of wages. But, as held
in the Hotel Imperial’s case, 1960-1 SCR 476:
(ATR 1959 SC 1342) where under S. 33 of the
JAct the right of the employer to dismiss an em-
ployee except with the permission of the indus-
trial tribunal was taken away, it would be open
to-the employer to suspend the workmen pend-
ing inquiry and permission of the &ribunal. In
such circumstances such a term in the contract
of emplovment would be implied and the result
would be that if the trbunal granted the per-
mission. the suspended contract would come to
an end and there would be no further obliga-
tion on the part of the emplover to pay any
wages alter the date of suspension. If on the
other hand the permission was refused, the
woerkmen would b¢ ntitled to all their wages
from the date of suspension. It follows there-
fore that in the case of those workmen who have
been ordered to be reinstated there can be =0
justification for depriving them of -their wages
from the date of the suspension which in the
case of the workmen in Lst ‘A’ to the refererce,
in view of the agreement of December 23, 1957.
must start from December 24, 1957. There-
fore, so far as these 13 workmen, out of the 29
workmen. of list ‘A’ are concerned, who have
Leen grdered to be reinstated, we see no reason

for depriving them from their full wages for

the entire period from December 24, 1957, The

We

On

appeal of the respondents therefore wzth refer-
ence to these fifteen workmen in list ‘A’ must be-
allowed and the order of the tribunal is hereby:
varied to the effect that they will be paid full
wages from December 24, 1957.

(27} As to the five workmen in hst ‘B’ to
the reference, one workman, namely, ~ Hirala¥
Bhomick, was ordered to be reinstated by the
tribunal and he was allowed compensation
equivalent to 15 months’ wages. His case in our

. opinicz is on a par with the case of the fifteen

workmen in list ‘A’ which we have considered
above ar
full wages from the date of his suspension and
not cniv 15 months’ wages as ordered by the
tribunal. .

(25} Then we come to the ¢ase of nine
workmen from list ‘A’ whose cases we have al-,
ready considered and who were permitted to be
dismissed. Further there are four workmen of

list “B” namely, Misri (No. 1), Abdullah (No. .2} -
Narain Tewari (No. 3.) and Din Mohd. (No. 6), -

whose services were ailowed 'to. be terminated

~ with effect from the date of the enforcement of . -
the award., The first nine workmen-were allow-.

ed 12 months’ wages while the other four work-

men were paid wages for a period of one month

along with compensation equivalent to 15 davs’
average pay for each completed year of service
or any part thereof in excess of six months. - It
is contended on behalf of the respondents that

‘these workmen should have been allowed full

wages upto the date the award became enfor-
ceable. even though the tribunal had eventual-

ly permitted their dismissal or allowed thnu— '
services to be termmated. '

{29) 'So tar as the nine wo'k\nen in hst
‘A’ are concerned their case in our opinion is’
fully covered by -the decision of "™is Court in
Sasa Musa Sugar Works (P} Ltd. v. Shobrate
Khan, {1959) Supp (2) SCR 836: (AIR 1959 SC
923). Clause (9) of the zzreement which per-
mitted the continuance of the suspension of these
workmen. also provided that they shall remain
suspeaced pending inguirv and disciplinary ac-
ton by the managemen:i. The clause went o
to sav that the maragems=nt would try to reach
an amicable settlement «with the union regard-
ing cisciplinary action tzken cr to bo taken by
inst the workmen 2znd that if the parties
o reach a settlement the matter woul@
erred for adjudicet’ca. The contention on
of the respondesis is that this

it again
failes

beha

followed by disciplinary action and as the ap-

pellzet held'no in_quiry whatsoever and stright- -

way appled when the dispute was referred for
adjudicetion, for permission to dismiss these

worizzen they would be entitled
till

to Faill wages
tte dzte of the enforcement of the award.
tr= other hand it is contended on behalf of

nd he will therefore be entitled to his

clause -
clear:y contemplated inguiry by the management -
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the appellant that-though cl. (9) env1saved in-

quiry and disciplinary proceedings against the
suspended workmen it also provided that the

-management would try to reach an amicable

settlement with the union, failing which thers
would be a rekerence to adjudication. It is said
that in view of this the appellant held no in-
quiry. . Pariicularly. the factory manager stated

“that he had discussions with the secretary of the

union over the matter of these workmen and no
settlement could be reached. He also stated
that the management wanted to hold inquiries

.but the Secretary of the union stated that no
- useful purpese would be served by holding in-

quiries because before final action was taken
by the management. it had to consult the union.
This statement was made by the factory mana-
ger who appeared as the last witaess in the case.

. The secretary of the union appeared long before

as the first witness in the case and he was not
questioned oa this matter at all. No such case
was made éut even in the application for per-

" mission to dismiss which was filed on June 29,

1959, to the effect that the inquiries were not

held ‘because the secretary of the union sug--

gested thai T, would be useless to do so; mor
was any such allegation made in the written-

_gstatement of the appellant. In the circumstances

it would be difficult to hold that the reason why
no inguirv was held was that the respondents
did not want the inquiry. In the circumstances

‘|therefore this is a case where the management

wanted to dismiss the workmen without having

{held an inquiry and the decision in Sasamusa

case, (1959) Supp (2) SCR 836: (AIR-1959 SC
023) would be fully applicable to these nine
workmen who have been permitted to be dis-
missed and they would be entitled to full wages
fiom December 23, 1957 till the date the tri-
bunal’s- award ' permitting . dismissal becomes

!

enforceabla.

(30) Lastly we come to the case of the
feur workmen whose services have been allow-
ed to be terminated. Nothing was urged be-
fore us with respect to the order permitting ter-
mination of service. Nor do we think that the
order of the tribunzl in this beshalf is wrong.
In their case the tribunal has said that if the

'L.quuy proceedings - had not been defectve,

these four ,,ersons \\)’AH be ha;ﬂe to dismissal
as ordered by the appellant. 1t is only beczuse
there was defect in the inquirv proceedings as
stated above that it was held that the dismissal
was umjus=Sed. The tribunal therefore +went
on to per:_'; the termination of service of thsse
four workmen under one of the standing orcers

and finallv ordered payment cf = wages fof a-
period of oae month along with compensaZon

at the rat= of 13 davs average wages for every
cs:mple‘w vear of service or amy part thereof in
excess 0f six months. The c‘rcumqtanceq of this
cose are oot exactly similar to those in the Sasa-

musa’ casé, (1959) Supp(2) SCK 83677 (2

1959 'SC 923) and therefore thé principl o\
-that case would not necessarily apply. ~In tha<-

circumstances we do not think that we should
interfere with .the order of the tribunal. -+ -

{31) In the result, the award of the tnbu- o

nal is affirmed in the light of and subject to the
above modifications; and consequently the appeal.

by the management is dismissed and by the- ™%

workmen allowed only with respect to the grant-
of wages in the manner indicated above. In.
the circumstances parties will bear their own.
costs in both appeals. -

IG/D.HZ. Order accordéhgly..

AR 1964 Supreme Cow 719/(V 51 C 87)

{¥rom Fourth Industmial Trib
2nd May, 1963

P. B. GAJENDRAGADKAR. K./N. \V&\CHOO‘
AND K. C. DAS GUFTA, JJ.

" M/s. Khardah and Co. Ltd., Appellant v
The \Voikmen, Respondents./- : =~
Givil Appeal No. 705 ¢f 1962.

{a) Industrial Disputg — Indusirial iribu~
nal — Powers of, to int e with action taken-
by management — Charges against workmen-
— Evidence must be ledjin presence of work-’
man — Manager should record a finding on the
evidence — Dismissal of| workman held to be-
not in good faith by tribi — Supreme Court.
wiil not interfere with finding of fact.

" An Industral Tribunhl .will not -interfere:
with the. action of the gement in dismiss-
ing its employee after hglding an enquiry into-
his alleged misconduct unless it is shown that
the management has not
that the dismissal amo
unfair labour practice. gr the management has-
been guilty of a basic grror, or violation of a.
principle of natural jugiice, or when on the-
materials, the finding i§ completely baseless or-
perverse. If the enguiry is fairly held and leads.
to the conclusion that the charge framed against
the employee is proveg, the Tndustrial Tribunal
should not sit in appedl over the finding record-
ed at the said enquiry and should not interfere-
with the maragementjs right to dismiss a work-
man who Is found ilty of rhisconduct. The-
65<enda1 basis on whjf*:x this view is founded is.

ai the enguirvy ted bv the znanageme:t'
') “ore domes i must be a fair and just
encuiry and in bringing home to the workmanz
ths charge framed against him, principles of
natural justice- must| be observed. - Normally,

al; W.B.)®

ts to wvictimisation or-

evidence on which the charges are sought to be- -

proved must be led|a: such an enquiry in  the

“See Case No. VIII-2 of 1961, D/- 29-0-196%.

Q,-r-

— Fourth Industria! Tribunal — V., R)

ted in good faith, or~

:
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directly furthers tho object of tH& Act, mamely,
the prevention of smuggling, apd that being the
position the impugned section i clearly, within
the pnnclple ~enunciated 8 ove. not hxt by
Artn 14, ¥

IR
i

..

Pt s
i

on the iufirmity either of - discrimination ' or -
illegal classification. Confining .as .it does to
certain classes of goods seized by “the customs
authoritics on the reusonable belief that they are
smuggled goods, there is.only a'presumptxon
. Iwhich can be rebutted. . .- PR

(18) In these - circumstances, there cambe no,
jdoubt whatever that 8. 178. "does (0Ot ° oﬂ'end
Art. 14 ‘of the Constitutionlend thxs petmon 18,
13 bhereiore, to be dxsmlssed with costs. «

K.8.B.

?(Lmon dtsmused
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®) A.L R 1957 S, C. 882 (V.38 c 129 Dec.)
® ° 18th September. 1957, : ..

. B.R.Das 0 J., VENEATABAMA Axun,: s
B. P. 81nHA, KAPUR AND BaRgAR 3J, -

* Civil Appeal No. 118 of 1957..- -

" Union. of. Indm, Appellant ) T.B Varma,
Respondent. — :

(From : Civil Writ No. 248.D of 1054, D/ 81.1-.
1956— Punjab.) .

(a) Constitution of India, Art.. 228 — Other re-
medy open.

Under the law a person whose services have been
wrongfully terminated, Is entitled to institute an
action to vindicate his rlghts and in such an action,
the Court will be competent to award all the reliefs
to which he may be entitled, including some which
would not be admisstble in a writ petition. Itis
well-settled that when an alterpative and equally .
efficacious remedy. is open to a iitigant, he should be.

%,

e

special jurisdiction of the High Court to issue & pre-

other remedy does not affect the jurisdiction of the
Court to issue a writ ; but, the existence of an ade-.
quate legal remedy is a thing to be taken into con-
sideration in the matter of granting writs,. And .
where such remedy exists, it will be & sound exercise.-
of discretion to refuse to interfere in a petition under
Art, 226, unless there are good grounds therefor :
AIR 1950 8 C 163 & A I R 1954 8 C 207, Rel. on,
(Para 8 -
Anno AI1IR Com. Const of India, Art, 226,

. 18,

i | (1) Constitution of India, Art, 226 — Disputed
;. questions,

' serious dispute, whicli cannot be satisfactorily de-
1. cided without takirg evidence, 1t is not the practice-
of Courts tu decide 1t in a w: it 2etition.
(Para 6)
Anno: AIR '‘Com. Const. of Indla, Art. 226,.
N. 42.

" (¢} Evidenee Act (1872), S. 114...Statement o:
! presiding oificcr Lo be accepted,

i When tleteis a dlspute as to what happened
betore a Court or tribunal, the sta'.ement ol the”

s uon - 'Absence .ofi record

The “impugned section can: ¢ bo stmck "down’-

- |tribunals should observe rules’of natural Justice In

Baval adducing all relevant evidencé on which he relles,. {..°

RPN . p‘v”

- satisfled, the enquiry is not open to attack on the

required to pursue that remedy and not invoke the. ;

! rogatlve writ. It is true that the'existence of an- :

- respondent herein,*from Government service on.

Where there is a q'h"estlon on which there isa -

Pxesxdlns Omco 5y
be ' correct.’: 5 1&. :

Anno: G, J.I. vldex;ce Act. B, 114 ‘N, 22}
(d) Evldenoe Act (1872),,85 187-Cross-examlna

“examination, ’ *F ks ! Tate i v U0
Prom the'tact"that there whs 10 record: made i :
the depositions ot'the witnesses -that there was fo-if
cross-examinationit can be said that, in-faet .the
Wwas no cross-examination, and not that the raqu
of the party to cross-examine wga dlsauowed. 8 i
v h" ar ) L4
"Anno: C, J. I Evldence Act, 8. 137 —*N 11‘*» RO

. '/ le) EvldenceiAct (1872),. Sgi — Appllcabuny 02”
¢t to tribunals—(Natural Justlce.)" R, R
%’ The Evldence"}i'ct has no appncation to’ enqumey

conducted ' by tribitnals, evensthough they may be
Judicial in character: The iaw:fequires that such.

the conduct of the'enquiry and.if they do so, their }..
déclston 1s not liable to-be 1mpeached on the groundv‘ ¥
that the procedure;followed wasinot in. accordance:
with that, which obtains in a Court of Law. Stating”
1t broadly and without intendiiig*it to be exhaustive

it may be observedithat rules ‘of ,natural justice re- |}
quire that a party:should -have:the opportunity of

that the evidencs®of the %hould be taken
in_his frésence, and that he be given the
opportunity of cross-examlnlng the witnesses exami-§ |- 44
ned by that party)>and that nomaterials should be* ;e

elied on against him wlthout‘hls being given an
pportunity of explaining them., X" If these rules are-

ground that the procedure laid down in the Evidence
Act for taking evidence was mnot strictly foliowed,.
(S) A I R 1957 8 C 232, Rel, on, & : (Para 10)

Anno:C.J.1, Evldence Act, 8. 1 N 8
CASES REFERRED’ A

. b
(A) AIR 1950S C 163 (44 37) 1950 8 C R 566
(B) AIR1954 SC 20T(V 41): 1954 SC R 738
(C)(S)AIR 1957 SC232(V49); 1957
SCR98 D f\ w10k
Mr. C. K. Daphtary, Sollcltor-General of India,.:
(M/s. R, Ganapathy Iyer and R. H,, Dhebar, Advo.
cates, with him), for:Appellant.: a0 ,
Mr. Purshottam’ Trlcumdas, ‘Sr, Advocate (M/s.,» g
T:S. Venkataraman and K. R Chaudhury. Advo—
cates, with hlm), Ior Respondent;‘%

1‘1

Paras:
.6
B

\‘u"

" The Judgment of the Courtsmns delivered by. b
Yenkatarama Aiyar, J. —.This ig an appeal
by special leave against the ]udgment -and order
of the High Court of Punjah in an application
under Art. 226 of the Constitution setting aside-
an order dated Beplemkber 16, 1954, dxsmxs~mg the.

the -ground thatit was in%, cont.mvennon of
" art. 811 (2) of the Constitution, -

(2) The respondent was, nt the material dutes,
an Assistant Controller in'the Commerce Depart.: -
ment of the Union’ Government.' Sometime " in
the middle of March 1953, one Shri Bhan, a:
representative of a. balcutta firm styled Messrs.
Gattulal Chbaganlal Joshi, cams to Delhi with a.
view to got the name of the firm removed from
- black list in which%it bad beenf}placed, - and “for-
that purpose, he™ was oontmhng the oﬂicers m
the Deparzment. A

o T A )




. '}

- e
) e :
P ~d

©
LE

A

BEY )

1967 UNIoN oF Inpia v. T R, Vanua ( enkalarama Aigar

Information wasgiven to “8ti- Tawakloy an

" asgistant in the Ministry of Commerce and In.

dustry (Complamts'i.ranch), that cri Bhan was
offering to give bribe for getting an order in his
favour. He immvediately. reported the:matter to
the Special Police- k.stablishment. and they de-
cided to lay a trap for him. Sri Bhan, however,
was willing to pay-the bribe only after an order

in his favour had been made and communicated,
- but he offered that he would.get the respondent

to stand as suretyifor payment by him. .

The police thereafter decided to set a trap for
the respondent, and. i} was aceordingly arranged
that Bri Tawakley’'should meet, by appointment,
8ri Bhan and the respondent in the Kwality

- "Restaurant in the*evening on March 24, 1953,

The meeting took place as arranged, and three
members of the :8pecial Police Establishment
were present thergﬁincognitol-ﬁ«\’ v S

Then, there wag'a talk between Sri Tawalkley,
Sri Bhan and thé:respondent;:and it is the case
of the appellant that during that talk,” an assu.

foa

: fance was giveny by the ‘respondent to Sri

' Tawakley that-thé‘amount would be paid by Sri

Bhan, after the conversation:was over, when the

respondent wags Bbout to ;depart, one of the -

officers, the’ Supdijintendent‘."ai -Police,. disclosed
his identity, got from the respondent his identity
card and initialled it, and Sri Bhan also initiall-
Od it. [ "f"

(3) On March 28, 1958 the'fé?s;pbndent received a
notice from the Secretary to the Ministry of Com-

- merce and Industry charging him with aiding and

abetting Sri Bhan in offering illegal gratification

. to 8ri Tawakloys,and attempting to induce Bri

Tawalkloy to accept 1;h(aI gratification offered by
Bri Bhan, and in support of the charges, there
were detailed allegations relating to meetings

"between the. respondent and; Sri Tawakley on

March 17, 1958, on, March 21,°1953, & telepbonic
conversation withsreference to the same matter

<+ later on that da,y.,iind the méeting in the Kwality
‘Restaurant already mentioned.

a A

The respondent . was called’ upon to give his
explanation to the-charges, and he was directed
to state whether’the wished to lead oral or docu-
mentary evidencs. in defence. The enquiry was
delegated to Mr. J. Byrne, Joint Chief ( ontroiler
of Imports and Eports. On April 10, 1953, the
respondent submitted a detailed explanation
denying that he met Sri Tawakley either on the
17th or on tbe 218t March, of,that there was any
telephonic conversation that day twith him, and
stating that tho conversation. which he had in
tho Kwality Restaurant on the 211h related to an
insurance policy, of his and had vothing to do
with any bribe proposed to be offered by S8ri
Bhan. ] .
Tho respondant alao askoed for an ornl enquiry
and desired to_examine Sri Bhan, 8ri Fateh
Singh and SriJai Narayan in support of his

version. On April 17, 1953 Mr, Byrne gave notice p
-to the respondent that there would be an oraf),
enquiry, and pursuant thereto, witnesses we
examined on April 20, 1953, and the followin
days, and the hearing was concluded on April 27,
1958. o

{(4) On July 28, 1953, Mr. Byrne submitted his
report, and therein, he found that the charges
-against the respondent had been clearly esta.
blished. On this, a communication was issued to

** the -respondent on August 29, 1953, wherein he

was informed that it was provisionally decided
. that he should be dismissed, and asked to show
cauce against the proposed action. Along with the
notice the whole of the report or Mr. Byrne,
omitting his recommendations, was sent.

., On Beptember 11, 1953 the respondent sent his -
«;explanation. | herein, he again discussed at great
Jength- the evidence that had been adduced, and
. submitted- that the finding of guilt was not
proper, and that no action should be taken
against him. He also complained in this explana-
tion that the enquiry was vitiated by the fact
that he had not been permitted to cross.examine

the witnesses, who gave evidence against him.
©, The papers were then submitted to the Union
# Pablic Bervice Commission in accordance with
“i*art. 320, and it sent its report on K September 8,
1954, that thée charges were made out, that there
‘was no substance in the complaint of the respon.
dent that he was not allowed to cross.examine
the witnesses, and that he should be dismissed.
The Pre-ident accepting the finding of the
Enquiring Officer and the recommendation of the .
Union Public Service Commission made an order
* on September 16, 1934, that the respondent should
be dismiszed from Government service. - -

(5} The respondent then filed the application
out of which the present appeal arises, in the
Bigh Conrt of Punjab for an appropriaste writ to
quash the order of dismissal dated September 16,
1954. for the reason -that there was no proper

- enquiry.” As many as-seven grounds were set .
forth in support of the petition, and of thege,
the learned Judges held that three had been
established.

They held that the respondent had been denied
an opportunity to cross.examine witnesses, who,
gave evidence in support of the chargo, that
further he was not allowed to make hisg own

statement, but was merely cross-cxamined by the  f

Enquiring Officer, and that likewise, his witnesses
were merely cross.examined by the Officer
withont the respondent himself being allowed to

exammo them. |

Phese defects, they observed, amounted to a
denial of reasonable opportunity to the respon.
dent to show cause against his dismissal and
that tho order dnted Septembor 16, 1934, which
“followed on such enquiry, was bad as being in
contravention of Art. 811 (2). In the result, the

#
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it sét"aéide“thevorder,‘“ and"directed him to be reip.
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statod, ‘The correctness of this ordor ig challenged
by the Solicitor.Genoral on two grounds:

(1) that the finding that the respondent had
100 reasonable opportunity afforded to him a the
onquiry is not supported by the evidence ; and (2)
thut even if thero was g defect in the enguiry,
that was a matter that could be set right in the
stage following the show cause.notice, and as the
rospondent did rlot~agk for an opportunity to

- Cross examine the witnosses, ho could, not be

heard to urge that the order dated September 16,

1954, was bad as-contravening Arte3ll (2).-. ..

(6) At the very outset, we have to observe that
& writ petition under Art. 22¢ is not the appro.
priate proceeding for adjudication of disputes

like the present. Under the law, &-person whose.
services have been wrongfully terminsted is en..

titled to institute an acijion to vindicate his
rights, and in such’ an action, tho Court will be
competent to award all the reliefs to' which he

1t is well.settled that when

an alternative angd
equally efficacious remedy is

oren to a litigant,

not invoke the special jurisdiction of . the High
Court o issue a prerogative wirit. It ‘is true that
the existencoe of another remedy does not affect
the jurisdiction of.the Court to issue & writ ; but,

-ed that course, ang passed

s observed by this Court in' Kashid Ahmed v
Municipal Board, Kairana, 1950 8 0 R 566 (a1r
1950 8 ©.168) (a) ** the oxistence of ap adeyuate
legal romedy is o thing to be taken into consi.
deration m the matter of #ravnting writs *’; Vide
also K. S. Kashiv and Son v. The Income

tuz Investigation Commission, . 1954 g C R 738

ab p. 747: (A IR 1954 g g 207 ab

p. 210) (m),
And where such remedy

exists, it will be a sound
exercise of discretion to refuse to interfere in a
petition under art. 226, unless-there are good
grounds therefor. None such appears in the pre.
gent case. On the othor hand, the point for

determinatiou in this petition whether the res. -

poodent was denied a reasonable opportunity to
present his case, turns mainly on the question
whother he was prevented from cross examining
tho witnesses, who gave evidence in suppert of
ihe charype, T

Thut is a question on which there is a gerious

disputo, which cannot ba satisfactorily decided

without taking evidence. 1t jg not the practice of
Courts to decido questions of that character in
& writ petition, and it would have been a proper
exercise of discretion in the present case if the
lenrned Judges had referred the -respondent to a
suif - _

In this appeal, we ghould bave ourselves adopt.
learned Judges should have

pasced. But we far]
pressed by the fact that the

order dismissing the

. (g

may bo entitled, including some “which ‘would
" |not be admissible in a writ petition. . . - .

he should be required to pursue that remedy and,

. be asked Shri T. R- Varms, ¢

-the order which the -

T e
respondent havirg beon made’on
1954, an action to'set
barred. - As_the *High»‘vﬂoutt{,h
matter on the merits,
this appeal on,a consideration’of. the mepity, ¢

(7) Tho main Kround on whigh  the responde
attacked the order dated 8september 16, 1954, wig

- that at the enquiry held by MrByrne, he was not

given an Opportunity to cross.examine the wit.
nesses, who depoged against him,

question is

gation has been made o:xt.,In‘,para. 7 of his -‘peti_.
tion, the respondent:stated thoach PUR IR W

“‘Despite repeated’ verba] requests of the pett~ -

tioner, the Inquiry*OmMcer did'not permit him-to

4 .

But this was contradicted by}
“filed a counter aflidavit, in which he stateq s

was given to the

“

- enquiry to Cross.examine the%?}tneggy‘,wyg;»haq‘,.‘.

deposed agatnst the.petitioner:*

<. (5) That all

tloner’s presence and he was asked by me at the end

: ag eaih examination whether helhad any questions’
i g ¥

p . e
(6) That

* witness Shriy
did not."”

e T SRR h

P, Govindan Nair,
iy :

LA
b

W ;
" Ou this .afidavit, Mr. Byrnefwas examined in

"Court, "and he

Tepeated these’ allegations and-
" added : . ! g N

< ey h:‘zve"dlsﬁncﬁ}e-éolléctl&f%hét I asked Shrl

T. R. Varma to pug “guesuons mjcross-examlnutlon

to witnesses,”

We propose. to dispose "of -

Cross-examine an switness, w - depose alnst.
him. ;.- AIORESS, Who - dep %04 Sgaing

witnesses werebexamined In pett.

the pei:itloner only put questions toone .
iand to others he
% :

¥

e was elicited in%the course 3f bis further ex. . %

amination that he‘ﬁﬁid-not make any note that

‘eross-examination : to witnesses; and that that
. Might have been due to 4 slip on his parg, . .

0;put questions in - .

Y (8) “’e Puve,,tbqs_,;befme us:{:;(twow sﬁ&bemen.ts-’; ';{'-. i

. one by Mr. Byrne and the other by the respon.

dent, and they aro in flat contradiction of ench
othor. The question® ig which of them is to be
:accepted. |

happened before

feason why' the statement of -
not be accepted as true, . -1

P
ot age

He wag admitt,édl); an oﬂicggiholding a high -

position, and it ig not’suggestq’d-thnt thers wag

.any motive for him to give false evidence, There

are moreover, featurgs in the record, which clearly™

show that the statement of MrEByrne must be
correct. The examination of” witnesses began’
.on April 20, 1953, and fonr witnesses were ex.

0

Tawakley,* !

If. as stated by t}_;'; tespondqiqt. he asked for
_permission to Cross-examine’ witnesses, and that

amined on that date, smong them being 8ri C, B,

St " Bri, '

.-Was refused, it is sqﬁgptising $hat; he should nop ’

there is g dispute as to whatj, )
&-court or tribupal, the state.|: <
ment of the Presiding Officer’in ‘regard to it js |
generally taken to'be correct,Yand there ig no . '

t. Byrne should| . ’
Fge Loty o

g




S 4 e v — —v y
o ”7;4' b T M i

e e 1> e

or Nnm ¥ ‘1’ R. me (Venkatarama A:yar J) [Pns. 8 11] Supremo Court 835

"' vo put the complmnt’in wrmng on:tho subse.
q\m"b dates on which the en.airy was continued.
w0 ono of the witnoqses. Sri. P.Govindan Nair,
ha did netundly put a quention igncross.examina. .
ton, and it is ditticult to reconcile: this with his K
statoment that permission hnad- bocn .refused 'to " be judicial in character. Tho lnw requires that}
"eross examing tho previous wnnegscs e . snch tribunals should observe  rules of nntur
A reading of: tho’ doposxtion“oh tho¥wilnesses.. justico in tho conduct of the enquiry and if they
. thowa that the Enquiring Ufficer; himeelf had put ( 40 50, their decision is not linble to bo inpeached
+-gonrching questions, and - clicited - all> relevant | 00 -tho ground that tho procedure followed wasg
“facts. 1t i3 not suggested tbnt’ithero was anys] Dot'in nccordance with that, whu.h obtains in a
*"specifio mattor in respect of wlnch cross.oxnml\';g -Courk-of Law, .
nntion could have begn but !Was not directeds _,&!,!_Jg_lt brondly and “‘lthﬂut mtondmg it_tol
Wo think it likely that:tbe. roépon-lent did not’ booﬂmuamn At _may bo_observed thut rules of|
"crosg.oxamine’ the. mineases vbéCauge thero was . Datural justic require that o party _should havell f
"“;_nof,hmg loft for him to; croge,oxnmlng,\-- LA @rtunlty of_ndducing all rolevant evidencol
" " Tho learned J ud[,osrgavo two reasons’ for ac-' * ‘on_which _ho_relies,_that. the_ovidenco ol tho
- copting tho statementfof the respondent in pre." -opponent_should bo_takon_in his prescnco, and
" {toronco to-that of Mr,;Byrne.iOne’is that therels; ;fhat ho should bo given tho °PP°'t““"'Y,9_f,-c/mq5 .
~lwas no record mndoﬁin tho?deposmons of ,.heu‘wommmmg tho witnesses examinoed by that party,i}.
| witnossos that thoro:WwAs!no;lesbss.oxaminationi’ - and_that,no matorials should ba relied on.agninst]y.
~ |But what follows fron tbis?f'l‘hnt Sin°fact; thera’ hun.wxff)‘*t _bls-bemg gwen an opport,umty ‘i}’.i"‘
1{WR8 1o cross.examing 1on.swhioh.is‘a.' fact }not’ °§P1“’“‘ng_ﬁtl§m°“’ & - '

that tho rrequest of . the?respondent to?cross-on
- Jamine wag dlsnllowed ;: %

. Bia%
" Then again,' th ledened Jua oggsny umg u,g'iglnld downan tho E vxdoucoonb for taking. evi-
K rospondon% was p?gsenb at the hgarmg of tho writ [ ‘dence*was not 9“'0“37 followed. Vido U,"’ recent
Ipetition beforo them that they puﬁqnestlonstoblm* ,'decxsxon of this Court in New Prakash I'ransport .

and formod the opinion that hd’ was safficiently ZC"' v."New Suwarna Transport Co., 195780 R
* |intolligont, and that ikwas difficolt to believe that 987( (8) A 1 1 1057 8 0 202) (0) whoro this ques. ﬁ
- the would not have ccoa&exnmmod the witnesses. | tion in discussed.

"1Wa are of opinion that this wad;a consideration|-.; {(11)"We have examined tho rocord in the light
which ought not to have. been taken inte account ' .o( the above principles and find that thero has
in & jndicial determination of Ahe question, and - “'been mo_violation of tho principles of natural -
thnt it should have been Wholly}:excludcd - justice.. Tho witnessca have beon oxmmined at
Onoa consxdemtxonio( the record and of the . Breat length, and have spokon to all relevant {acts
_probabilities, we nccept the .gtatement of. Mr. . bearing on the question, and it is not surgested
‘Dyrno ns true, and hold that tho respondent was that there is any other matter, on which thoy
not refused permission to crossloxamine tho wit. could have spoken. Wo do not accopt the version
nesses, and that the charge thaf the enquiry wag- -Of tho respondent that he was not allowed to put

./T Urion

(10) Now, it is no doubt trug that tho evideunco
of the respondent ‘and his witneases wus not
taken in the mode preseribed in the Ividencg
_Act; but that Act ban no application to enguirig
conducted by tribunals, oven though thoy mnfiy

. ;.(“_.

defective for this reason cannot be sustained. any questions to tho witnesses.

(0} Tho rospondenﬁ“nthnohod the enquiry on | JIndeed, the evidenco of Bri Jai Narayan ab
Lo other grounds which wore'stated b hnn m p- 188 of tho Papor Book shows that the ouly
m'u pobmongm bhe following terms : - v question on which the respondent wished this

witness o testify was put to him by Mr. Byrno.
“(C) That the petitioner was cross-examined - - . s qa :
. «aqd was not enab ed r.o'make nnlg)ml statement on The evidence of Sri Bban and 8ri Fateh Bingh

Il own behalt % ~was, it should be noted, wholly in support of tho
" (D) That the defence witnesses' were not glven respondent. The ﬁndmgs of Mr. Byrno aro based
%n opportunity to telll-thelr own version or to be

sxamined by the petitioner as thelr depositions were entlrol.y on sn approciation of the oral ov idonco
confined to answers 1n 1)aply to questlons put b) the taken in tho presenco of the respindont.
. mquhy Officer.”” - x F . -1t should also:bo mentioped that the respon. :
“n szuhatanco, the chn.r;zo is thnb tho re*:pondent .dent did not put forward these grounds of com. -
.ol his witnegacs should, havegbeen allowod to . plaint in his explanation dated soptember 11,
ivn thoir ovidoneo by wn.y ofloxnmmnhon irr-v i 1038, and wo aro sntiefied that they nre wholly
»f, nid that only thorou[ler.tthe officer should - without substance, and are an aftorthought. Wo
v ¢rogg.examined thom batithat ho took upon  accordingly hold, differing from tho loarnod
r<elf to cross examino them 'from tho very Judges of tho Court bolow, that tho enguiry be.
~’,~*' nnd hiad 'hercby violated well.rocognised ~ fore Mr. Byrno was not dofective, thnt the res.
g mnr‘oduro. Thoro is also a complaint that :pondent: bad full opportunity of placing hig
.Ondent was no& nllowo%ﬁo put queshons avidencs before him, and that he did nvail him.
KR el e RRvIA N ~gell; of’ the same, In this vmw, it bceomes un.

L.

e e eENg .
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. aaldo tho order of the

Uttar Pradesh

t T

necessary to express any opinion on the second
question, which wag raised by the learned Soli.
citor-General,

(12) In the rosult, wo nllow tho appenl, sot

Court bolow, and dismiss

the writ application., There will be no order as

0 costs,

p —
D.H.Z,

Appeal allowed,

) (8 AL R. 19575, C. 886 (¥34, G 130, Dec.)

19th September 1957, ; ,
S. R. Das, C. J., VENRATARAMA A1¥aR, Intans,

Sankar anD Vivian Bose J7J. -
Civil Appeal No. 100! of 1957.

Hartwell Prescott Singh, Appellant v. The

Government apd others, Respon.
dents. : .

{(From : Civil Misc, Appln. Q. J. No. 120 of 1854,
D/- 21.10.1955 . All) .

" (8) Constitution of India,
or removal — Termination ac
of service rules. .

In the case of a person employed ina temporary
capacity on probation and whose services could, ac-
cording to the conditions of sefvice contained in the
service rules, be terminated by a month's notice i(
he falled to make sufliclent usdyot his opportunities
or to glve satfs action, the termination of his ser-
vices according to the Rules ddes not amount to dis.
missal or removal from service within the meaning
of the Article. In principle theke can be no distinc-
tion between the termination bf his Services in ac.
cordance with the conditions gf his services and the
termination of the services o
terms of a contract governing|him : AIR 1953 § C
20&ATIR1954SC 369, Ref. to. (Para 5)

(b) Constitution of India, Art. 311 — Reduction
in rank—Reversion from tempprary post.

Reversion from g temporpry post held by a
person does to reduction in rank

;m. 311 — Dismissal
rding to conditions

not per se amount
because the temporary post held by him is not his
substantive rank. It would be ynnecessary to decide

(Para 6)
CASES REFERRED: Paras
(A)AIRISSSSCZSO(V40): 9538 C R 655 5

(B)A'IR195480369(V41):.955.ISCR26 5

_M/s. 8. N. Andley, Rameshwar Nath and P. L,
Vohra, Advocates of M/s. Rajinder Narain & Co.,

-for Appeliant; M/s. G. C. Mithur and C. P, Lal‘

Advocates, for Respondents,

- The Judgment of the Courf was delivered by *

Imam, J._This is &n appeal by special leave
against the decision of the Allahabad High Court
dismissing the appellant’s| application under
Art. 226 of tho Constitution. '
- (2) From the afidavitg filed in the High Court
by the Personal Assistant |to the Director of
Agriculturse of the Government of Uttar Pradesh

and the appellant, it woul appear that the
ay.pellant was appointed fro

-temporary capacity to the S bordinate Agricul.

LN

& person under the

time to time in a )

’

Tt

.. ral Service :

“ the High Court th

While he was still in the

.pate Agricultural:
~ Uttar Pradesh Goyernm

LI

i\.hf,;- - N t
tural Service of the Uttar Pradeslf Government
e served in .

by the Director of Agricultqge. j
that service during the periods.dethiled below : —
{n) In Group-‘l_‘l?-».of thai"Sszor inale Ayri

tural Servicey ', .- Yk
(i) From 18th .November 1986 to 18th
1937, E L

(ii) From 13t april 1987 to 29t Juno 1937,
(iii) From 8th' August 1987 to 818¢ becembor 1987,
. (iv) From 6th January 19387

" 1943, . oo oo
(b) In Group I of the Sub Qg)iiyna_te,:igri_cgltu-
;;3‘1-.‘" . ‘.'," e " <

: e

From 23rd Feb;uu.ry 1943 g:_zﬂsh April 1044, -
ubordinate Agricul.
tural Service he was appointéd to officiate in the
United Provinces AgriculturdliService Class I as
8 Divisional Supgrintendent of Agriculture with
effect from 25th april 1844, ;vith tho approval of
the Public Service Commission of the United
Provinces.” He served in-C 88, H of the United
Provinces Agricultural Bdrvice in a temporary
capacity for aboutten years
ed to his original: appoinfment in the Subordi..
Bervice by an order of the
] dgted srd May 1944,

The appellant protestdd against his reversion
and handed over charge on 16th may 1954 and
went on-leave until 2nd october 1954. -In the
meanwhile, a notice dated 13th ‘september 1954,
terminating the appellant’s services in the Sub.
ordinate Agricultural Service was issued to him’
by the Director of “Agriculture!' The notice pur.
ported to be under: R.[25, -cl.'(¢) of the Subordi.
nate AgricultureService Ruies. This notice

1-8) HARTWELL PRESOOTT Sinan ’v’ffﬁf:éffﬂovr.“(efy;;‘;;rj".f')_H'Af LR f 2

g4l
0 22th February 3

¥

when he was revert.

stated that the appellt}.’nb's services would not be
required after the expiry of one month from the -

date of the. issue
services. o

Tho appellant chdllonged the validity of the

ok

- aforesaid orders of. deversion and termination of

his services. The:
application came .to
pellant had not been'
service and that art)
not apply in the circumstances*of the case.
High Court dismissed : | /
appellant for the.igsue of a -certificate that the
case was a fit one for appeal to this Court.

" (3) It was conceded before' us on behalf of the
appellant that at Bo time was;he confirmed in
any post either in’;,éue Subordinate -Agricultural
Service or in the
Servico Class II.

gh Court:in dismissing his
the conclasion that the ap-

-our opinion, the fiading of

establish that he :
the Subordinate »
the materials befo

- The further finding of the High Court that the

appellant’s contention that he‘fhp.d been absorbed - -

£
oAl 5,
z7 2
T et

of the»or@e& {erminating his -

dismissed .or removed from
811 of the Constitution did . .
The *.
-an avplication filed by the

t;the appellant, had failed to o
as confirmed ns & member of -
ricultursl Service, based upon
i, was a correct finding, >..* .

i

%

i‘initsed Provinces Agricultural -~ |
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dircumstdnces we find no merit in the request of the plaintiff to quash the punish- £..

ment ofder or the appellate oider. The petition (Suit No. 593 of 1984)is &

accorgghgly dismissed.  Parties will bear their own costs.

————

Petitionfdismisgéd @ .
- >~"[1987 UPLBEC (Tri) 74] WK,
D. S. MI>RA (AM) AND G. S. SHARMA, (3.M.)

Registration No. O. A. 186 of 1986, decided on November 12, 1986
Applicant

Ashok Kumar
' Versus

State of U. P. and others Respondents -
(A) Adverse-remark—Justification of —KReporting authorities given good
entries—Adverse remark by accepting authority self-contradictory and incon-
- sistent— Adverse remark not jostified. ' [Paras 36 aad 37]

In our view, the adverse remark given to the applicaunt by the accepting
_,g{hority is self-contradictory and inconsistent with the earlier statement 1nat his
“judicial work is satisfactory and further his working capacity is gocd. The

applicant that for his judicial work, be did not get any adverse commsant from
any higher Court or authority and as be was not calizd upon to do any &dminis-
trative work in the year 1982-83, it is totally incorrect to say that he could not
impress with his work and required to develop batter judgment adminisirative
ability. - (Para 36)

We, therefore, find no good ground to justify the adverse remark given by
the respondent No. 1 to the applicant in the year 1982-83 and it adverse to be
expunged. : : (Para 37)

" (B) Central Administrative Tribunal Act, 1985, Section 19— Application of
Eviderce—Scope of —Inquiry authority not give due consideration to evidence
before him—Ignored material circumstances—No reisons given to discard evi- !
dence and accepting oral evidence of prosecutivn—Finding enquiry not based on
 legal evidence—Charge and Punishment set aside. All India Service (Discipline :
and Appeal) Rules, 1969, Rule 8, Cl. (c) (24). [Paras 28t033]

(C) Disciplinary Enquiry—Cross-examination  of witness—Other party
cannot be

can) blamed for not cross-examining unless a witcéssis examined by a
party [See All India Services (DisCipline and Appesl) Rules, 1969, Rale 8°(4) |
and (15} o [Paras 15 and 16] ;. |
Case-law.—1. AIR 1964 SC364;2. AIR 1963SC477; 3. AIR 1969 SC : ]
966 ; 4. AIR 1978 SC 1277 —Relied on.

(DT Disciplinary_E‘ggg{{'y—E_v_iQegcunj_ _proof—Fact finding report of
District_ Magistrate—District Magistrate not examined—Report cannof beread
ST i [Paras 16, 17 and 18] » 1

ds substantive evidence.
We fully agree with the view expressed by the Hom'ble Judges of the .| -
Allahabad High Court in that case and hold that as the report dated 13-1-1976 |
of the District Magistrate Agra was not a legal evidence, it could mot be reiied )
upon by the inquiring officer and theréafter by the respondents for holding the (| [
applicant guilty of charge No. L. ==~ . = o . , [Para 18] }




rFes

was posted as a Clerk in the Mandi Samiti. The said Knu

" the applicant to fetrench 3 clerks and s

7 and_ Governor Uttar

UPLBEC] " Ashok Kumar v. State of U P |
Case-lam.—1. JAIR 1972 SC 330;2. 1972 SLR 35533 1980 LLT (Service)
162.

-‘/(E) Di ciplinary Enquiry—Misconduct—-Evidence and 'proof—Dispdted
t—Report of District Magistrate—-Applicant refuted facts—Examination

documen C
of District Magistrate and opportunity to cross-examination must be afforded to
rely gpon—Duty of Presenting officer indicated. . [Para 14]

The report of the District Magistrate thus became a disputed document.

It could be read in evidence merely as a fact findipg report without format proof
for initiati he respondents wanted

ng action agaiost the applicant but in case t

to rely on it as the statement of fact of tbe District Magistrate contained therein,
it was the duty of the presenting officer to produce the District Magistrate as
witness and in view of the clear denial of the disputed fact by the applicant in
his explanation before the inquiring officer, the report of the District Magistrate
could rot be relied upon and accepted as a gospzl truth and substantive evidence
without examining the Disirict Magistrate as a witness and affording an oppor-

tunity to the applicant to cross-examine him. , [Para.14]
439)] Suitability for promotion t0 selection grade——Question left open. '
\('/‘

Counse].-—S..’C. Budhwar and Sudhir
Pral_cash for the respondants.

JUDGMENY

G. S. Sharma, (J. M.)—This application under Section 16 of the Adnliﬁis-

trative Tribunals Act (XIII of 1983) bas been moved by the applicant who is &

member of Indian Administrative Service (in shert IAS) in the cadre of Uttar

Pradesh for 3 reliefs noted betow—

be directed to promote the applicant to officiate
e of the Indian Administrative Service with effect

Agarwal for the applicant ; Chandar

(i) the respondent No. 1
in the selection grad
from 1-1-1986 ;

(i) the order of the State Govemment-respondent No. 1 dated 3i-1-

1985 withholding the increments of the applicant for t

without cumulative effect be quashed and the applicant be totally

and completely exonerated of the charges ; and

(iif) the adverse remarks in the ansual cenfidential report for the year
1982-83, as communicated to the applicant vide U. P. Goveroment's
order No. 4104 (I)/'II-5-83-2(3)-83 dated 2-9-1983 be totaliy

expunged.

' 2. The material facts of this case are that the applicant was selected in
the IAS through®¥espondent No. 3 and was appointed on probation o1 7-7-1973.~

While posted as Joint Magistrate, Agra, the applicant was also the President of

Uttar Pradesh Krishi Utpadan Mandi Samiti, Agra and one Km.. Acha Mahajan
Mahajan is stated

to be a lady of ill-repute and vide his D. O. letter dated 26-12-1965 (<opY
annexure 1), the Deputy Director, Mandi Parishad, U. P. Luckpow had asked
ome other officials who were in €xCess of

the sanctioned strength. Km. Asha }.wiaha_jan_was- the juaior most and as such,

she had to be retrenched by the applicant 1o VIeW of the direction of the Deputy
Director. On the termination of the services of Km. Asha Mahajan, without

lodging any report with the Police, she made 2 complaint to the Chicf Secretary .
the applicant .

hY

lfrades_h against the applicant alleging that

[Para 13]

wo years ’
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had committed rape on her on 23-12-1975 in the ingpaction house of Sikandara. .

The Szcretary to the Governor sent the said complaiat to the District Magistrate,
Agra to gnquire it personally and the Chicf Secretary to the U. P. Government
endorsed a copy of the complaint received by him to the Commissiouer, Agra
with the direction t0 enquire it personally- fn this way, both the District Magis-
trate, Agra and the Commissioner Agra made inquiry into the allegation of rape

made by Km. Asha Mahajan against the applicant. The District Magistrate
ure SCA 1) and the Commis-

submitted his report dated 13-1-1976 (copy annex
sioner submitted his report dated 25-1-1976 (copy annexurs SCA II) to the Chief
Secretaty. Aftera consideration of the said reports, the respondent No. 1 did
not feel satisfied about the allegation of rape Jevelled by Km. Mahajan against
the arplicant but it decided to initiate disciplinary proceedings against the
applicant in respect of certain other matters relating to the misconduct of the
applicant coming to its notice through the reports of the District Magistrate
and toe Commissioner, Agra and suspended the applicant 00 5-3-1976. Hz
was served with a charge dated 5-3-1976 (copy annexure 2) by the Commissiones
and Secretary Sti. Dharmen
disciplinary proceedings held by SriS. B. Saran Commissioner, .Luckpow the
applicant was found guilty of charges 1 and 4 reproduced below for the sake of
convenience i— ) -
«Charge No. 1.
You, Sti Ashok Kumar Trivedi,
follows :—

hd E&{xcaﬁénz{l v(}éses (Trxbunal) V

IAS probationer are hereby charged as

“That during December, 75/January 76 while posted as Joint Magis-
{apndi Samiti, Agra, the enquiry

urate, Agraand also President N
made by the Commissioger Agra Division, Agra dated January
25, 1976 and the District Magistrate, Agra dated January

13, 1976 io conpection with a complaint received against you
about the alleged rape by you of one, Km. Asha Mahajan,
a Clerk in the office of Mandi Samitd, Agra-on December 23,

1975 it was found that :—

(1) Youon January 7, 1976 surreptitiously removed the state-
ment dated December, 26, 1975 of Sri Gaya Prasad
Chaudhari, Naib Tahsildar, Barara Ares, district Agra and

d December 26, 1975 of the Deputy Director

Mandis, U. P., from the file in the custody of the District

Magistrate and despite being asked by the District Magis-

trate, Agra, you did pot return those documents in origina

and later on you passed on photo-state copies of the state-

{ Gaya Prasad Chaudhari Naib Tahsildar and

letter of the Deputy Director, Mandis.

Thus, you are guilty of misconduct which was highly unbecoming
of a member of the Service to which you belong and thus you

‘have committed 2 breach of Rule 3 (1) of All India Services‘

& (Conduct) Rules, 1968.

37

dra Mohan Sinha containing 3 charges. 1n the -
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some other papers Wwer sent to your at you residence in two
envelopes, several times and ultimately oa Febuary 3, 1976
__thesaid papers Were received, by you, but you refused to sign
in token of their receipt and get your peon. Sri Beagali Mal to
sign for you, but you did not return the charge certificate of
haading over duly signed and you have not yet taken over a
Joint Magistrate at Unnao as directed by Goveroment and thus
you are guilty of disobeying the orders of Government aod also

of the Collector
Thus you are guilty of misconduct which is highly unbecoming of a
member of the Service to which you belong and you have thus
committed a breach of Rule 3 (1) of All [ndia Services (Conduct)
Rules, 1968.”

2. The suspension of the applicant was revoked by the Respondeat No. 1
1-3-1977 and be was reinstated with immediate effect and posted as Joint
Magistrate, Gorakhpur. The Respondent No. 1 accepted the report o disciplin
are inquiry and decided to impose minor punishment of cepsure Urvil the
applicant and sent the record to the Respondent No. 3 for its advice uader the
provisions of All ‘India Services (Discipline and Appeal) Rulss, 1969 (bzreinafter
referred to as the D. A. Rules). The Respondent No- 3 took-a more sericus view
of the malfer and advised a punishment of withholding of 2 incremenis with
cumulative effect. On account of this difference of opinion, the matier was
referred by the Respondent No. 1 to Respondent No. 2, the Central Gevernment
for its decision. On the basis advice received, the Respond:nt No. 1 videits
order dated 31-1-1985 (copy annexure 9) awarded tae punishment of withholding
increments for 2 years without cumulative effect to the apolicant and ti:e period
_of suspension was treated as on duty with full salary. The applicant preferred
. an appeal on 12-3-1985 under rule 16 (2) of the D. A. Rules to the Respondent
No. 2, which is still stated to be pending. _

4. The applicant was confirmed in the TAS on 6-2-1981 with ratrospective

due date 7-7-1975. Though other batch-mates of the applicant were promoted

in the senior time scale of TAS in July/August, 1977 and the applicant was

superseded at that time, he was promoted in the senjor time scale on 3-10-1979

and was confirmed in that szale on - 20-7-1985 vide annexures 11 and 12. The

applicant has made a representation against his suparsession oD 22-10-1979 to the
Respondent No. 1, which is still stated to be pending.

. 5. Inthe years 1981-82 and 1982-83, the applicant was posted as Addi-
tional Commissioner, Agra. In the yeat 1981-82. two Commissioners bad worked
in Agra Division and both had given good entries to the applicant and the same
were approved and accepted by the reviewing and accepting authorities. Even in

_the year 1982-83, the Commissioner, Agra gave a good entry to the applicant
making a recommendation for giving him an opportunity to work against some
senior field job and the reviewing authority had copcurred with him. The

" accepting authority, however, made the following adverse entry in the character

~roll of the applicant :—

on

<“He has not so far been able to impress with his work. He needs to *

develop better judgment and administrative ability.
The applicant' made a representation to the respondent No. 1 against the said
entry which too is still stated to be pending decision.
6. According to Rule 3, (2A) of the Indian Administrative Service (Pay)

. Rules, A1__954 (hereinafter referred to as Pay Rules), the respondent No. 1 made
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prométions of the IAS officers of 1973 batch in selection grade and a large

number of offigers junior to the applicant were given promotion in the selection
grade w. e. f. §-1-1936 but the applicant was superseded. The applicant made
a representation against his supersession on 6-2-1986, copy annexure 15, but to

no effect. .

"7. The facts stated above are almost admitted or undisputed. Im his
application, the applicant has alleged that the inquiring authority placed its
reliance on inadmissible evidence, surmises and suspicions in holding  the appli-
cant guilty of the charge Nos. 1 and 4. The disciplinary inquiry was not eld
according to law and the report of the inquiring authority a
and advise given by respondent Nos. 2 and 3 are against law and principles of
patural justice. It is also his grievance that thé evidence produced by him ia his
defence was pot given due consideration and was brushed aside without giving
any valid reason. According to him, the District Magistrate and the Commis-
sioner, Agra, who had made the inquiry into the complaint of Km. Asha Mahajan
were prejudiced against the applicant and the.inquirv keld by them was not fair
and the findings given by the inquiring authority against the applicant in the dis-
ciplinary proceedings on the basis of the said reports are perverss in law. The
Accepting Authority (Chief Secretary) had no occassion to seze the work of the
applicant as Additional .Commission
po basis for ghving adverse entry b him to the applicant in that vear despite good
reports from the initiating and reviewing authorities. It is also alleged thar the
promotion and confirmation of the applicant in the selection grade in 1985 has
the effect of washing off all the previous adverse material against the appiicant
and in view of the pendency of appeal and representation against the punistmeat,
the applicant should not have been superseded in the selection grade.

8. The application has been contested on behalf of the respondents. In
the reply/counter affidavit filed on behalf of ‘respondent No. 1, it was stated that
on account of the disciplinary proceedings pending against the applicant, his
period of probation was extended from time to time and on the conclusion of the
disciplinarv proceedings, the respondent No. 3 recommended only the stoppage of
2 increments, which related to the period after the period of probation, the appli-
cant was, therefore, confirmed w. e. f. 2.7.1975 vide order dated 6-2-1981. The
applicant was given fully opportunity to defend himself in the disciplinary inquiry,
which was held according to the rules and the report of the inquiring authority is
based on evidence and it does not suffer from any defect. No represeniation
dated 22-16-1979 of the applicant against his supersassion in the semior time
scale has been received by the State Government. The adverse entry given to the
applicant is based on his work and conduct and his contention to the contrary is
not correct.  As his representation against the same is pending, his claim before
the Tribunal is pro-mature and it is also barred by Section 20 of the Administra-
tive Tribunals Act (XTII of 1985). The selection grade is given on the recommenda-
tion of the selection committee and as it did not find the applicant fit for promo-
tion in the selection grade, he was rightly superseded and his claim petition is
misconcieved. A simllar reply/counter affidavit was filed on behalf of the res-
pondent No. 2 and it was stated that the applicant has not made out any good
case for the reliefs claimed by him. The respondent No. 3 did not file any reply
in this case. The applicant filed 2 rejoinders reiterating the grounds taken by
him in his application and denying the allegations made by the respondent Nos. 1

and 2 against him in their counter affidavits.

9. We have heard the learned counsel for the parties and have also care-

fully perused the record in the light of the submission made before us. The relicf

(i) regarding promotion to selection grade claimed by the applicant directly or..

- indirectly depends upon the remaining two other reliefs and as such, we will first

s well as the cpinion -

er, Agra in the year 1932-83 and there was
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like to examine the case of the applicaat regarding relief, (i) for quashing the
unishraent of withifolding the increments.  The punishmsnt of withholding
increments of the applicant'for 2 years without cumulative effect ijs based om the
report of the inquiry officer, who had found the applicant guilty of charge Nos.
1and 4 quoted aoove in verbatim. It will be convenient t2 examine the case 0
the applicant regarding charge No. 1 first. '
10. The applicant was CEEIS
namely, D. 0. letter dated 15-12-1975, copy annexure 1, addressed to the appli-
cant by tbe Deputy Director, State Krishi Utpadan Mandi parishad, U. P regard-
ing certain indiscip'ine in the office of b2 Mandi Samiti, Agra and the €xcess staff
in that offce: The applicant was the Prasident of the Mandi Samiti, Agra at that
time. 1bis D. O. letter saYs that 3 clerks, 1 Amin and 1 Kamdar were in excess
in the office and on the basis of seniority, K. Asha Mabaan was the junior most
among the clerks. This D. 0. letter furiber mentions that Ko Asha Mahajan
was reportedly having illegitimate intimacy with cne other offcial Gupta Kamdar
and the Deputy Director had asked tke applicant t0 remove the services of said
Gupta and retrench the €xIrd staff in accordance with the rules. The other letter

of the same date 26-12-1673 containing the statement of one Gaya Prasad
is reported to have

Chaudhari, Naib Tahsildar, Barara arcd in district - Agra
peen removed bv.the applicant. Its copy is mot on the record but it follows

from  the oOtber Laterial on reco
the charge of committing rape ©on Km. AS
ke had collected some evigence 0 show that he ha
official work on tnat day and had pot gone £0 Sikandara inspection house where
the rape is alleged to have been committed by him on that day and in that connc-

tion, the Naib Tahsildar Cnoudhary had given him a letter contaiping his state-
f goinz oD other official work., The

ment in support of applicani’s contendoen O

inquiring officer and the respondents have interpreted these IWO documents very
material for the defence of tid applicant in conpection with the charge of rape
and as such, the finding of guilt against the applicant 1§ Ver¥ much based on this
circumstance. _This approaci of the respondents has been criticised on behalf of
the applicant and his contention is that the charge had to e proved against him

on the basis of th? evidence qouted in the charge sheet and produced “pefore the

inquiring otficer and not on surmises or any wrong inferences.
11. Thecepy of Memo of Evidence, annexure 3, Cites 3 documents (3)
t of Km. Asha Mabajan acdressed to the Goveroor, (b) D.O. leuier daied

ha Mahajan on 23-12-1975,

“complain

25-1-1976 of Commissioner, Agra to the Chi
and (c) report dated 13-1-1976 of the District Magistrate, Agra to the Commis-
sioner Agra. Neither any oral evidence 1o support of charge No. 1 has been

cited in the Memo of Evidence nor Wis in fact produced before tke inquiring
officer. Regardicg the nature of evidencs, mentioned in tbe Memo of Evidence,
it was explained that the report of Km. Asha Mabhajan will show that she had

made a complaint against the applicant and the letters of the District Magistrate
and the Commissioner ; v:ill show that the applicant surreptitiously removed the
aforesaid two letters { fgm the oficial file and on being asked by the Collector to

return the same, the applicant had informed that the document Were with him

and he was getting their photostat copies-
12, Anpnpexure 7 is the copy of the report dated 20-7-1978 of the inquiring
.officer (Commissioner Lucknow)- Daaling with charge No. 1, the inquiring
officr has mentioned in his report that «sthis charge really arose from the report
sent to the Commissioner by the District Magistrate, Agra on 13-1-1976. Om
_para 4 of this report the District Magistrate wrote that on his_return from Sikan-
- dara Dak Bungalow he Jiscovered that the files which he had taken from Sri
“Trivedi (applicant) in the afternoon were Dot at the place where he had kept them.
‘As Sri Trivedi was till at his residence, be called him to his presence and recover

il
e 1
A oA~

hareed of surreptitiously removing two documents, .

td that when the applicant Was faced with -

d gone to other place 0B

ef Secretary to the U. P. Government .
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the files from him. He did not immediately logk inside the files but at 10.00
P.M. hs fpund that the statement dated 26-12-1975 given by Naib Tahsildar Sri
Chaudhary and the report of the Deputy Director, Mandis werc inissing from the
file. Tais District Magistrate called Sri Trivedi on phone and Sti Trivedi accepted
that he had removed these papers for getting their photossat copies. “Dealing ,V{'lth
the explanation of the applicant, the report further says that” In his explanation
Sri Trivedi has mentioned that Sri Chaudhari’s statement dated 26-12-1975 had
been given to him personally and was, therefore, a document which remainpd
through out with him in his personal custody. It was not addressed to the District
Magistrate nor did it bear any endorsement by the District Magistrate or the
serial paper number of District Magistrate's iile. Similarly. letters dated
26-12-1975 sent by Deputy Director, Mandi Parishad wasa confidential letter
addressed to Sri Trivedi by name and not to the District Magistrate... .. ......This
Jetter was never kept on'DM's file and there could b2 no motive for the removal of
this document from DM’s possession. Sri Trivedi bas thus denied having removed

these papers from the custody of the District Magistrate.”

rt of inquiry further says “As
D\M's report dated 13-1-1976.
f evidence of charge No. 1

13. After considering these facts, the repo
stated a-ove, this charge is based exclusively on
Tnis statement has bzen mentioned in the memo O
given-a‘ﬁ annexure 2...> It was mentioned in. para 7 of qucrnment order I\}_o.
4094 dated July 19, 1976 that Sri Trivedi would have the right to Cross examine

witnesses mentioned i support of the charges and also to produce WiLnesses in
his defence.  Sri Trivedi did not cross examine the District Magistrate ori J. N.
Pradhan whose report dated 12-1-1976 formed the basis of this charge and on
wiose averment it was sought to be held that the papers were removed trom the

file wnich had been handed ovzr to the District Magisirate. 1 ave thus no reason .

to disbelieve the report of the District Magistrate about the removal of these
papers .. . ...In the absence of any rebuttal even by way of cross-examination of
the District Magistrate who has himself made this statement, this charge “staij
fully proved, (vide annexure-7). [t is thus apparent that the inquiring omicer 1o
this case found the applicant guilty of charge No. | solely on the basis of the
[etrer dated 13-1-1976 of the District Magistrate, copy 3anexufe. SCA 1. Hedid
pot take into consideration evea the report of the Commissiouer in this coaoection
and was of the view that in case the applicant wanted to dispute the trutnfulness
of the contents of the report of the District Magisirate, it was the duty of the
applicaat to cross-examine Rim. AS the applicaat nel
District Magistrate nor produzed any evidence ia rebuttal, the charge No. 1 against
the applicant was found established. The Union Public Service Commussion-
for advise in the matter, took the similar view

of the facts and evidence as appears from its letter dated 27-8-1980, copy

annexure 8.

14. The report, annexure 7, clearly goes to show that the applicant refuted
the facts stated™in the report of the District Magistrate about his surreptitiously
removing the 2 aforesaid documents from his file.” The report of the District
Magistrate thus became a disputed document. It could be read in evidence
merely as a fact finding report without formal proof for initiating action against
the applicant but in case the respondents wanted to rely on it as the statement of
fact of the District Magistrate contained therein, it was the duty of the prasenting
officer to produce the District Magistrate as witness and in view of the clear denial
of the disputed fact by the applicant in his explanation before the inquiring officer,
the report of the District Magistrate could not be relied upon and accepted as a
gospel truth and substantive evidence without examining_the District Magistrate

as a witness and affording an opportunity to the applicant to cross-examine him. -
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!
. \A45. Our attention has been drawn on behalf of the applicant on the pro-
visions of Rule 8 of D. A. Rules. According to clause (b) of sub-rule (4) of Rule
the disciplinary authority bas i by which and a list,
of witnesses by whort tire articl%gf,%gge_wmmm Jt will
bs worthwhile to point out that only the report of the District Magistrate bas been
mentioned in the list_of documents and the name of the District Magisfrate ras—
fiot been mentioned in the list of witnesses By whomm the charge No. 1 was sought’
‘fa'Ee’sﬁs’taéI;g? Sub-rule (I5) of Rule 8 provides that on the date fixéd for the
ifiquiry, the oral and documentary evidence, by which articles of charge are
proposed to be proved Eh be produced by, or on behall of, TISCIpIATY
 thority.  The witnesses shall be examined by, or on benail of, the presertimg{
?;ufﬁtggr and may be cross-examined by, o behalf of, the member of the service.
e contention of the applicant IS that as the agistrate, Agra, on whose

report the charge No. 1 has been foun blished against himw
as a witness nor otherwise produced, by or on behalf of the disciplinary authority,

and as such, the applicant could have no occasion to cross-examine the District

Magistrate and the i ce drawn against hi . PO 3
in this connection i ct.__We fully agree with this view and are of  the

opinion that unless a witness is examine by a party i support of his case, the
other party cannot exercise the right of cross-examining him. The applicant,
therefore, cannot be blamed = or—mot—ross-examimng—tire—District Magistrate,
Agra. The view taken by the respondents to the contrary is not correct.

16. The faa?'finding report dated 13-1-1976 of the District Magistrate, ™
Agra has been read in evidence in this case as a substantive evidence, which was
not permissible under the law and rules of natural justice. We will like to quote
below the observations of the Hon’ble Supreme Court in the case of M/s. Bareilly
Electricity Supply Co. Ltd. v. The Workmen and others, AIR 1972 SC 330 m

support of this view :—

. ~But the application of principle of natural justice does notimply that
what is not evidence can be acted upon. On the other hand what
it means is that no materials can be relied upon to estaolish a con-
tested fact which are not spoken to by persons who are competent to
speak about them and are subjected to cross-xamination by the
party against whom they are sought to be used, when a document is
produced in a Court or a Tribunal the question that naturally arises
is, is it a genuine document, what are its contents and are the state-
ments contained therein trus. When the appellant produced the
balance sheet and profit and loss account of the company, it does
not by its mere production amount to a proof on is or of the truth
of the entries therein. If these entries are challenged the appeliant
must prove each of such entries by producing the books and speaking
from the entries made therein. If a letter or other document is
produced to establish some fact which is relevant to the enquiry
the writer must be produced or his affidavit in respect thereof be
filed and opportunity afforded to the opposite party who challenges
this fact. Th#sis both in accord with principles of natural justice
as also according to the procedure under Order X1X, Civil Procedure
Code and the Evidence Act both of which incorporate these general

S principles.” ‘

“17. In the Union of India v. Sardar Bahadur, AIR 1972 SLR 355, the 7]
Hon’ble Supreme Court has held that even the statemant recorded in Court pro-
céedings under the Prevention of Corruption Act cannot be relied on in depirt- |
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mental inquiry and the fact bas to be proved by calling tbesaid witness again the |
departmental inquiry. '
- 18. In G.S. Sial v. President of India, 1980 LLT (service) 162, the Allaba-
bad Higl-Ceurt while consicering the powers and jurisdiction of the High Court §
in a writ petition challenging the findings and the correctness of the procedure |
adopted in disciplinary proceedings had held that the High Court while considering
the findings recorded against a Government servant during disciplinary proceedings *
cannot reappraise the evidence and arrive at a diifereat conclusion. The High :
Court does not exercise any appellate power. Since the High Court exercises °
supervisory jurisdiction, it has limited power 10 ascertain as to whether the |
findings are based on legal evidence on the basis of which a reasonable person
could come to the conclusion to which the inguiring officer may have arrived.
It was further held that the technical rules of evidence which regulate criminal
trials do not apply to the disciplinary proceediags but nonetheless, the iinding of
th_e_m\c]grjng\oﬁicer must be based on lecal evideace and it should not be based
COD ‘ectures., SUTTAISES OF 0D SUSpICIon.  Suspicion, however strong cannot fake
the place of proof. We fully agrée with the vi=w expressed by the Hon ble
Judges of the Allahabad High Court in that case and held that as the report dated |
13-1-1576 of the District Magistrate, Agra was not a legal evidence, it could not |-
be relied upon by the inquiring officer and thereafter by the respondents for |
‘holding the applicant guilty of charge No. 1. .

- ‘kg In view of this clear legal position, it is unnecessary for us to examine
the cast of the applicant regarding charge -No. i _in any other manner and we /.
hold that the finding on charge No. 1 against him is not based on any legal
_evidence and is liable to be set aside. -

.20. Coming to the charge No. 4 quoted above, radiogram dated 3-2-1986
of the Government to the District Magistrate, Agra containing the trausfer order *
of the applicant from Agra to Unnao, radiogram cated 6-2-1976 of the District
Magistrate, Agra to the Chief Secretary, U. P. Gosernment stating that the appli-
cant did not hand over the charge and was traceless and D. O. letier dated
8-2-1976 of District Magistrate, Agra with a report dated 7-2-1976 of the A.D.M.
Sri Varshpey to show that the applicant was absent from the office prior to the
receipt of the transfer order and despite the informaton, rejecting his application
for permission to leave the station sent to the applicant as well as the transfer
orders served on him he peither came to the office.nor returned the charge certificate
of handing over charge and the oral statement of Shri Shanti Swaroop Peon were
cited as evidence insupport of the charge. The defence of the applicant was that
ke had left for Aligarh in the early morning on 5-2-1976 after obtaining permis- :
sion on telephone from the District Magistrate in the evening on 4-2-19761in .:
connection with the betrothal ceremony and on account of his falling sick there,
he could return to Agra only on 8-2-1976 as a sick person and thereafter remain-
ed on medical leave duly recommended by the Divisional Medical Board and the
transfer order was not served on him her he refused to sign in token of his having
receive the transfer order on 3-2-1976 at his residence at Agra and the charge is
incorrect. He had examine Shri R. K. Sharma Assistant Sales Tax Commissioner,
Muzaffarnagas-with whose daughter the applicant was married on 27-2-1978in

his defence. ‘

21. The report of inquiry, copy Ex. 7, shows that the inquiring authority
first considered the defence evidence aund thereafter the statement of Shanti
Swaroop, Peon and formulated a point saying ‘here again the main issue is
whether Trivedi obtained the. Dis*rict Magistrate’s permission to leave station in
the morning of February 5, 1976 or whether the District Magistrate had been
trying to contact him for serving him with the orders of transfer from February 4
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onwards'. After considering’ the fact finding reports of the District Magistrate N
dated 13-1-1976 and&ommissioner dated 25-1-1976, the inquiring authority held
that in VisW of the grave charges pending against the applicant, it was unthinkable
that @ District Magistrate in his senses would permit him 10 proceed on leave
after OTCers of his transfer had already been received. The betrothal ceremony
peing arranged from before, the applicant could not take the leave from the
District \fagistrate in the early morning on 5.2-1976 for leaving the station. The
sanction of leave from Fetruary 9 onwards on the recommendation of the
Medical Board is not relevant to the issue and he saw no reason to dishelieve the

version of the District Magistrate in {this tehalf.

57 The contention of the applicant is that the reports dated 13-1-1976

3.1-1976 of the District Magistrate 2pd the Commissionst Agra respectively

and =
relied LpoL by the inquiring autpority 1o 5 On Ccharge INO. 4 were 1ot
QUOTEG s EViCence ' iS W-
irted an errorin Tacine his rel e 00 Suc evidence. s Been further
:0rd jiscardin

hority Gid ot wnte 3 SIngieXs
espectaple witness p

{ in his defence and did not discuss the evidence of St shanti Swaroop
llating and pareliable and’ in the end, he

Yelde t the inquiti

applicant ( _
Peon which was self-contradictory ©scl
1 liance on the version of the District Magistrate con-

again wrongly plac his re
tained in some D. ©. letter or radiogram without calling the District Magistrate

in the witness box to the applicant 30 Opportunity Of Cross-examining him..

- T4
23, As the applicant has placed the copies of the statements of St Shanti

Swarcep Peon and Sri R. K. Sharma as anoexures 4 and 3. we feel inclined to
examine the same to see W hether there was some evidence before the inquiring
authority to accept the case of the proseculion and reject the defence of the
applicant and ot with a view to make out of reconstruct a new case. This approach
to the matter was f ound within the jurisdiction of +he High Court in a writ petition
under Article 226 of the Constitution by tbe Hon'ble Supreme Court in a special
appeal in Nand Kishore Prasad v. The State of Biiar, AIR 1978 SC 1277

24. The Peon Shanti Swarup was first examined on 25.7-1977. He did
not state a single word concerning this case on that day. Agaio, he was examined
cn 13-4-1978 and it ‘was stated by him that he wenl with two enveiopes to the
bungalow of St Trivedi. He was not found there. He had handed over the
envelopss to Bangali Peon. The said emvelopes WeIe given 10 him by A.D.
Sri Varshoey. Without explaining his this clear staternent that the applicant wa
not fouad and he had handed over the envelopes to his Peon Bangali, this witne
further stated that the applicant was not available o the first date of bis goin
to his residence.  He again went on the secon i
was not again present and on his arrival after 2-3 hours,
r?quested the applicant tO receive 2 envelopes.

signatures o acknowledge their receipt and on his insistencs, he threw the
envelopes on the ground . the witoess thereafter picked up the envelopes
from the floor and went down stairs and found Bangali Peon there. On tbe
request of Bangali, he waited therefor 2 while and in the mezntime Bangali went
upstairs and on his returd, obtaised the envelopes and signed the acknowledge-\ .
ment. On his return, he had stated about all this to the Office Superintendent.

i d by him that formerly, whenever he had
taken the dak to the applicant, only his Peon had given the acknowledgement.
As on that day, he was asked by the AD.M. and the Office Superintendent to
give the dak to the applicant himself, he had waited till his return. ~ He further

1 , Stated that it was informed to him by Bangali that Sahab had gone o Delhi and
- > would rerurn in the evening. He could not depy the fact that to the Office
d stated that the applicant had gon¢ tO Aligarh. - Accord--'

ln his cross-examination, it was state

& Superintendent, he ha
Bt B
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ing to him, the applicant had returned to his residence at about 6.30 p.m. but

could not deny the suggestion that he had earlier stated that the applicant had
returned at 8 p.m. He had not given written report about the delivery of the

above 2%nivelopes in the manner stated by him. He neither stated any date on
which he had taken the two envelopes in question to the applicant nor could say .
anything about the nature of the contents of the said envelopes. Itis perhaps

due to these various discrepancies in the statemesnt of this witness, the inquiring
authority though it better to skip over his statement in his report.

25, In case the statement as a whole of this witnessis accepted, the both

versions that on the first day, the applicant was not found and he had deliver-
ed the 2 envelopes to his Peon Bangali and on the second day, when he went, he -}

served them in the manner stated, cannot be accepted.  The fact that the appli-
cant was not available atleast from 3 p.m. to 6.30 p.m. at his residence and was
reporied to have gone to Delbi or Aligarh, supporis the case of both the parties
as on the next day i.e., 6-2-1976, the District Magistrate, Agra bad. reported

the applicant as traceless and the stand of tkz applicant was: that he was at - '

Aligarh:

26. 'Further; even if we accept the statemest of Shanti Swarup so far as .

itgessin favour of the_ prosecution, ignoring ibe aforesaid discrepencies, it
simply shows that the- applicant threw away tb: envelopes and did not accept
them. It furter says that on the ground floor, the envelopes were taken by the
applit’s Peon Bangali. He did not say. that the Peon Bangali bad taken the
same under the direction or in the presence of tts applicant. In this way, the

. chargs No. 4 that the applicant accepted the trzosfer order, . if contained in the

said two envelopes, and refused to give acknowizdgement and asked his l'eon to

sign for him in that connection, has not been estabiished. We are, therefore, of the 1.

view that there was no evidence before the inquiring authority to find even the
charge No. 4 established against the applicant.

27 Op the other "hand, there was the consistent statement of Sri R. K.
Sharma, though a near relation of the applicant to suppert his defence version.

Sri Sharma had stated in cross-examiration that tha illness of the applicant related

to his being upset and he used to get perspiration and bad some plain in the
abdomen, finds corroboration from the subseguent event that the applicant
returned to Agrain the state of sickness and inereafter remained on medical
leave approved by the Divisional Medical Board fer a long period up to 19-4-1976.

ducational Cases (Tribunal) (1987 ¥
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This important circumstance was ignored by the inquiring authority by saying
that it is not relevant to the issue, which does rot appear to be correct. The

applicant was facing a serious situation on account of the allegation of rape by !

one of the women employees of the Mandi Samiz, Agra, of which tbe applicant
was tte President and as such, it could not be unusual for him to get upset. Not

a sigle quesijon was put by the presenting officer or the inquiring authority to
Sri R. K. Sharma to suggest that he was not speaking the truth.

28. Clause {c) of Rule 8 (24)(i) of D.A. Rules provides that after the .

conclusion of the inquiry, a report shall be prepared and it shall contain an
assessment 0P The cvidence in respect of each article of charge and clause (d)
further provides that the report shall also contaig the findings on each article of
charge and the reasons therefor. We feel that the inquiring authority has not
given any reason whatscever for accepting the solitary statement of Shanti
Swarup Peon produced on behalf of the department and discarding the staternent
of tte defence witness. The version of the District Magistrate on the basis ofwhich
charge No. 4 was found established has also not been specified. The report so
prepared is not in_accordance with the Rule 8(24) of the D. A. Rules. We
further feel that despite his being conscious of the fact that the important ques-

i
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tion arising for determination in this connection was whether the applicant ~
obtained the District Magistrate's permission to leave the station in t-e morning
of February 3, 19765%%4s decided by him merely on the basis of his own infe-

rences witbout considering the application given by the applicant for leaving

station and the order of its rejection. In case, the application was given on

4-2-1976 or in the. morning of 5-2:1976 before going to Alizarh, it could throw

a flood of light on the poiat. ltis further noteworthy that the applicant has not )
been charged m this cas¢ for leaving the station without permission oOf for

abandoning his post in any manper. These points could assume great importance

in cass the applicant was traceless as reported by the District Magistrat2. The

inquiring authority, however, did mot apply its mind to this aspect of the case.

29, Before, we conclude our discussion oz this point, it will b2 useful to
consider some ¢ast Jaw laving down the scope of the courts and Tribunals before
whom the crders passed in the disciplinary ‘proceedings  are challenged. In the
Union of 1ndia . H. C. Goel, AIR 1964 SC 364, it was held that the Hizh Court
capno: consider the question about the sufficiency or adequacy of evidence and
should omly inquire whether there is any evidence in support of the impugned
conclusion. It will take the evidence as it stands and only examine whether on
that evidence the impugned conclusion follows or pot. The Hon’ble Supreme
Court furtber beld that the principle that the ipnocents are not punished applies
as much to regylar criminal trials as to disciplinary inquiry held under the

statutory rules. 1 o -

30. In Syed Yakub . E. S. Radhakrishnan, AIR 1964 SC 477, it was held
that if it is shown that the domestic tribunal erroncously refused to admit admis-
sible or material evidence, Of erroneously admitted inadmissible evidznce, which
had infiuenced the findings. the High Court can interfere. It was further held
that if a finding of fact is based on no evidence, that womnld be regarded as error '
of law which can be corrected by a writ of certiorari.

31. In Rcilway Board, New Delhi v. Narayan Singh, AIR 1969 SC 966 it
was held that if the findings of the disciplinary proceedings are not supported by
any evidence and it can be shown that no reasonable person could have reached

such a finding, the High Court can interfere.

_ 32. In Nand Kishore Prasad v. State of Bikar, AIR 1978 SC 1277, it was
held that since disciplinary proceedings are of a quasi-judicial character, the
minimum requirement of tbe cules of natural justice is ihat the domestic Tribunal
should arrive at a conclusion on the basis of some evidence i.e. evidential material
which with somé¢ degree of definiteness points to the guilt of the delinquent.
Suspicion cannot be allowed to take the place of proof even in domestic inquiries.

33. Having thus considered the case of the applicant regarding the finding
‘on charge No. 4 against him, we feel that the inquiring authority did not give
due consideration to the evidence before .him. 1t ignored the material circums-
tance of applicant’s subsequent long illness on medical leave as well as the message

given by the District Magistrate to the Chief Secretary that the applicant was

i

traceless. He did not-gfte any reason for discarding the defence evidence and
accepting the oral evidence of the Peon Shanti Swarup. The finding of the
inquiring authority, is therefore, not based on legal evidence and on the basis of
the material and the circumstances discussed above, 0o reasonable person could
come to the conclusion to which the inquiring authority had arrived at. The -
finding on charge No. 4 thus also deserves to be set aside and with this conclusion
the punishment awarded to the applicant will also have to be set aside.

' 34. Thenext point arising to determination m this case is whether the
adverse remark given in the anpual confidential report to the applicant for the
year 1982-83 has been given without any i

basis or justification and deserves tobe .

&
&




10 of the All India Services,

86 U. P. Local Bodies and Educational Cases (Tribimal) [1987

expunged. . In this connection, the case of the applicant is that in March 1980-81,

he was posQ’d“as Additional Commissioner, Agra
under the provisions of Land Revenue Act. His immediate officer and the
Reporting Authority Commissioner, Agra gave a very good entry to him for the
period 1-4-1981 to 14-8-1981, which was approved and accepted by the reviewing
and accapting authorities respectively. On the transfer of the first Commissioner
Agra, his successor again gave a commandable entry to the applicant for the
period 235-8-1981 to 31-3-1982 and the said entry. was' again approved and
accepted. In 1982-83, the reporting authority again gave a good entiy to the
applicant and strongly recommended to give him an opportunity to work against
some sznior fiel¢ job. The reviewing authority excressed its copcurrence but the
accepiing authority gave the adverse remark quoted in paragraph 3 above. The
applicant contends that the accepting authority, the Chief Secretary, did not have
any occasion tosse his work asa Judicial Oficer and he had not done any
admiristrative work. The adverse entry aforesaid is, therefore, uncalied for and
is not based on any material. The respondent No. 1 has tried to justify this entry

with the allegation that it was actually based on the work and conduct of the

applicant as assessed by the accepting authority and th: representation of the
applicant against the said entry is under conmsideration of the respondent-No. 1

and his claim petition is premature.
-~ . .

33" The respondent'No. 1 did not disbute the fact that both ‘the reporting

authorities had given good entries to the applicant fer the year 1981-82 and even
were given and

for the year 1982-83 the eniries, as allee:d by the applicant,
recommended by the reporting and reviewing authorities. In view of this, it is
not shown how the accepting authority came to :e conclusion that the applicant
could not impress with bis work and he required 10 develop better judgment and
administrative ability. The whole entry for the year 1982-83 given to the applicant
is not tefore us but the letter dated 2.9-1983 of the Appointment Secretary,
who conveved the aforesaid adverse remark given to the applicant ruas as
follows : — -

«n the annual confidential report of Sti Ashok Kumar L.A.S., Additional
Commissioner, Agra for the year 1982-83, it has been stated that his
judicial work and control over the Court staff are satisfactory. His
Court inspections were of goed standerd. His working capacity is
good but there were some st backs inthe * beginning of his ssrvice
on ascount of which, he has developed a feeling of frustration. With
this the following adverse remark has also been entered in his
character roll :—

‘He has not so far been able to impress with his work. He needs to
develop better judgment and administrative ability.’

36. Tn our view, the adverse remark given to the applicant by the accepting
authority is self-gonitradictory and inconsistent with the earlier statement that his
‘udicial work is satisfactory and further his working capacity is goed.: The
applicant has maintained that for his judicial work, he did not get any adverse
commient from any higher Court or authority and as he was not called upon to
do any administrative work in the year 1982-83, it is totally incorrect to say that
he could not impress with his work and required to develop better judgment and
administrative ability. ,

37. Admittedly, the applicant hdd made a representation against this
adverse entry, copy annexure 14, in March, 1984 :but the same has not been
disposed of so far despite a subsequént reminder dated 12-1-1986 while under Rule

for doing judicial work only -

31,
ki
i
¥
K
H
¥
Y

{Confidesitial Rolls) Rules, 1970, the same has to be
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disposed of as far as possible within 3 months of its submission. The undue time
“taken by the respondent No. 1 io disposing of this representation cannot be
" ap reciated and it leads te- the inference that respondent No. 1 has no ground to
justify the adverse remark given to the applicant. It 1s f u_rfheg apparent that the
respondent No. 1 has not come forward with any Speciic instances on which
the adverse remark given to the applicant by the accepting authority is based.
The bald allecation that this remark was based on the work and conduct of the
applicant as assessed by the ac‘cept@ng Authority, cannot be accepted.  We, there-
fore, find no good ground to justify the adverse remark given by the respon-
dent No. 1 to the applicant in the year 1982-83 and it deserves to be expungzd.

38. The naxt and last guestion for determization in this case is whatber the:
applicant has paea wrongly superseded by ignoring his claim on. 1-1.-19_86 for I_Jis
promotion in t&e <ciection crade when the officers of his batch junior to him
were promoted in this grade. The respondent No. 1 bas statzd in paragraphs 30
to 3 of its repiy that a Szlection Committee was constitutad by the raspondent
No. 1 for this purpose and after the consideration of the eatire sarvize record of
the applicant, he was not found fit for promotion to the salection grade by the
said committee and as such, the applicant was rightly superseded. 1n paragraph
20 of its reply, it has also been stated by the respondent No. 1 that ths character
roll of the applicant had an adverse entry and ke was earlier: suspended, he was,
‘therefore, not appiawed for promotion to the senior scale of LAS. '

39, The stand of the applicact in this coanection is that after his suspen-
sion on 5-3-1976, he was given the seniof grade of LA.S. on 3-10-1979 and he
was confirmed in this grade on 20-7-1983. He was confirmed on 6-2-1981 with
retrospective efiect. 1o view of his promotion 1o the sepior scale of pay and
confirmation in the I.A.S. subsequent 10 the events on which his promotion to the
selection grade has been denied could not be taken into _coasideration for the
purpose of bis promotion and his corfirmation in the senior grade on 20-7-1985
will have the effect of wiping off of the previous bad entries 0n the record, if any,
of the applicant. In support of this contention, he has placed his reliance on
Mohd. Habibul Hague v. Union of India, 1978 (1) SLR 637; The Collector of

. Customs v. Rebii Mohan, 1976 (2) SLR 897 and Dr. Girish Behari v. State of

U.P., 1983 U.P. Service Cases 34.

~ 40. The applicant has further placed his reliance on Gurdial Singh ~v. Siate

- of Punjab, AIR 1979 SC 1622 ; Jitendra Jayaui Lal Joski v. Stare of Gujarat,

- 1978 LIC S04 and Union of India v. Mold. Havipul Hague, 1978 (1) SLR 748

for the contention that during the pendency of his representation agaiost the

adverse entry, the same could not be considersd as an adverse circumstance
against the applicant by the Szlection Commitiee.

_41.  Without entering into an elaborate discussion on this point, we feel
that it will be expedient on the part of respondent No. 1 to refer the matter of
promotion of tke applicagt to selection grade to the proper selection committee
again after the judgmeﬁtgof the Tritunalin this case and as the entire service
record of the applicant is not before us, we will not like to express our opinion

_fegarding his suitability for promotion to the selection grade.

.~ - 42, In view of the above discussion, we set aside the report dated
20-7-1978 of the disciplinary proceedings and the order dated 31-1-1983 awarding
the punishment to the appliczat on its ‘basis, direct the respondent No. 1 to
4 -#xpunge the confidential adverse remark given to the applicant for the year
¥ 4982-83 and further direct the respondent No. 1 to refer the matter of the pro-
& , motion of applicant to selection grade to the competent Selection Committee and
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communicate its result to him within 3 months. We leave the parties to bear
their own costs.

P Petition allowed. .

—————

{1987 UPLBEC 88 (Tr
(PRINCIPAL BENCH, DFEALHI)
KAUSHAL KUMAR (A. M.) AND G. SREE{DHARAN NAIR (J.M.)
Regd. No. T-230 of 1985, decided on {March 12, 1987

Net Ram . Petitioner

Versus

Superintendent of Police Central District and other.

Respondents '_:

(A) Appellate authority—Competency to ogder initiation of proceedings ,
de-novo. :

The appellate authority whilé quashing the first order of dismissal was
competent to order initiation of proceedings de-novo. It is also not a case of no
evidence. The disciplinary authority while passing the order of dismissal dated
-3—‘5_4971 had carefully weighed the evidence against the delinquent oflicial and
also considered his reply to the show cause noticg. - [Para 9]

(B) Dismissal—Initiation of procecdings Me-novo—First order of dismissal ,
set aside on technical grounds and not on merit—Nothing wrong. v

(C) Leave salary for period of suspensjon—Discipilinary authority passed
no fresh order while passing second dismissal prder (Para 7]

{

No fresh order for treating the period ¢f suspension as required under F. R,
54-B was passed by the Disciplinary Authofity while passing the order of dismis-
sal on 3-6-1971, the petitioner would in any case be entitled to payment of leave
salary in terms of the order dated 14-3-1969 passed by the D. L. G. {Para 10]

JUDGAMENT

Kaushal Kumar (A. M.).-—This agplication, which was filed in the Delhi
High Court (Civil Writ No. 54 of 1976)Jhas come before us on transfer under
Section 29 of the Administrative Tribunals Act, 1985. The applicant, who was
an Assistant Sub-Inspector in Delhi Polite has questioned in this application the
,order of dismissal dated 3rd June, 197f. He has also prayed for payment of
.full salary and allowances for the periog from 2-3-1966 to 3-1-1567 when he was
under suspension.

2. The applicant was charged upder Section 7 of the Police Act for gross
misconduct and remissness in dischargeof his duties while he was posted at Police
Station Karol Bagh. On 13-12-1965} he sought two days’ leave on medical
ground.4 Buring the period of rest, he vent to Hardwar without permission from
the competent authority to leave the station and thercon 15-12-1565 stood surety
for one Shrimati Bimal Bhalla w/o Shri Narain Singh Bhalla, a B. C. (Bad
Character) of the Karol Bagh Policc Station and a woman of bad repute, who was
an accused in a case under Section 34 Of the Police Act in the court of Resident.
Magistrate, Hardwar. On the basis Of a departmental inquiry, the A. S. I. was
dismissed vide order of the Superintendent of Police, Central District, Delhi dated
25-6-1968. On an appeal preferrcd by the applicant against the said order, the
D. I. G. Police (Range), vide his ordS/datcd 14-3-1969 set aside the order of
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CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH

23-A THORNHILL ROAD
ALLAHABAD-211 001

AJAY JOHRI

Membor
— Nated: June 27,

iy dear Agrawal, 2%; W e

I am sending herewith A revised last two pages
of the judgment. If you think that even this needs a change
I will suggest that you make out a draft and sen(L it to
me for signataures on the changed pages only at "elhi so
that I receive it before I relinquish the charze on 4th July,
1989 (A/N).

Yours sincerely,

(AJAY Jo i)

Sri ™K, Agrawal,
Lieaber (J).



D.No. 3619/89/xi
SUPREME COURT OF INDIA
DATED: 26th April, 1990

The Assistant Regi
is
Supreme Court ofginéir

he Deputy Registrar

TREXRBEIXLHAr |
HEEHXEBHEEX

Lt e 934
~

CIVIL | s | |
TFFom AAG GO Judgmor = « 0 2001 oF_ 19_ Z__O_
in legistration o.g_ﬁg grdei/ﬁxm dt.”30.5.1989

R i

Kashi Prasad

T versus
\ Union of India & Ors. - , .
. o S .o e ReSanden:t(S)
Sir, ) ’ o . R .
o ey ) . . - . , 66
- swesvance of order XI1I, Rule 6, S.C.R. 1966, I am
~ , , :
| transmit

directed by their Lordship of the Supreme‘Court to.

//Ev‘ rewith a certified copy> of the Judguendx/Order dated the

n ’,f/zoth April;‘499Q. in the appeal above mentioned.

:// ' The Cerﬁified copy of the decree made in the said
C // wopeal é@ﬁuﬁﬁéQgﬁ@ggﬁﬁqﬁg@%@?@@oggcggy will be sent later on.
S Please acknowledge receipt. . )

Youfs faithfully,
Woked

© pSSTSTANT RESTSTRAR
) &

Encl: as above

Central sdministrative Tribunal
Tucknow Bench, Lucknow, U.P.

198708 I Gudniad flanirai el

T | R-"K;\B_; .
A o o. Hp?ellant(s 2 )

—
4




;::::57—\,f’cons¢deratlon the nature of the delinquency, the time of five
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. IN THE SUPREME COURT OF INDIA Asaistert Pemsyé/r Judt) |

e . S : %/ 159

CIVIL APPE LATE JURISDICTION : Y, -

IL A L JURISDI - Supfem3 oo of |n‘ s
CIVIL APPEAL NO /300) OF 1990 N T A7
(Arising OUE OFf S.L.P. (C) NO. 18&39 of 1989) . o
i Y \7_, 7_‘
' Versus
: Union of *ndia & Ors. . e oos Respondents

5

ORDER
Special leave grented.
Ve hawe looked into the records and have'heard counsel
-on the ba31s of the materlal 4va11able before us. We are of tHe

- view that on the facts so aopeering and tuklno into —
years to frame the charge the further time of two years to
initiate the disc1p11nary action and the protraction of the-
‘proceeding for finalisation that interest of ju°tlce would be
adéggately served if the punishment of compulsory retirement
is sustained, but the arpellant if allowed to-draw full
pension on the footing that he became entitled to the annual

increments until normal superannuation became due.

The appeal is disposed of. No costs. . g

!

- @|.~
(iggqb%%mvu>it- TfAS?rﬁé)
;%L//’j

| (TFEAMAJ\b {;\hgﬂ/_;)

New Delhi, | B o | ==

Aprillzo'o‘ 1s0s | -, C KH. &\M‘)
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" affidavits i reply and the other evidence adduced by the parties. Costs of the
- -appeal will be 5h‘$:‘coau in the petition.

1859(3) Supremo Couart Cases 773

- (From Allahabad) ]

k‘ e _ o [brronn J.0. sHAM AND x.s. HRoDD, jj.}- .
75 STATE OF UTTAR PRADESH | N Appellant ;
= T Versus _ L

IMPRARASHGUPTA -~ 7~~~ ~ 7~ = Respondent.

- Conetection MM -1 1—DRoasecable opportunity—Meaning of—
| 0 uader Articlo 1C5(1) and (2)-—if dircatery ar mandatory—Nature of
=Coyornment of India Act, 1958—Zeotion 2¢5—Ra blo epportusity—Test of

Loation 241—Ralos of natural juctico— Appointing acthority—Determination of.
-Civil Appenl No. 1731 of 1967, decided on Oct. 28, 1969

: The ent, a Sub-Divisicaal Officer, postud at Lakhimpur Kherl in August 1944,
‘wos mwxic;i by the Government on the basis of & ieport submitted by the Deputy Cominia-
sloner.  An enquiry was made sgainst him by the Commisioners, Lucknow Division, and
fous charges were found proved sgeinst him, ‘Ihe Government accepting the findings

5 dlamieed the respondent. Whereupon the reapondent filed » civil suit challenging the

validity of the dismimal order on various grounds, The leamoed Judge trylng the suit see
- atlde the order of dismie=al on the mole ground that a second show-cause notice as required’
 under Soction 240 of the Government of India Act, 1935, wae not given to the plaintiff,
That decision was upheld in appeal as well both by the High Court and the Supreme Court.
Resultanty the Government set aside the onder of dismissal but issued another notice 1o
 the riSpondent calling upon him to show cause why he should not be dismissed from sepvice
" en the basis of the findings reached by the enquiry officer. The respondent however did

not show any causc against the proposed punishment within the tume allowed and rather
* challenged the Government's right to call upon him to show cause as he proposed to file an
. appeal against the order of the Trial Court in so far as that court did not uphold his

contention that the enquiry held by the commimioner was whelly vitiated. The Government,
* thereafter procceded  ax parts and dismimed the respondent.  The respondent then
" challenged the subsequent arder of dismissal by a Civil Suit (No. 14 of 1953) which was
dismirsed but reversed by the High Courtin appeal. The Covernment, feeling aggricved
" by the order of the High Court came in appeal to the Supreme Court,
Hedd -

(i) The first chargeahect ngninst the ‘respandent i conclusively astablished, The
finding of the Trial Court is accepted. Any minor Itregularity cannot
vitif¥e this finding. The Rravity of the offence merits the respondent’s

State of Orinia v. Bidyabhushen Mohapatra, (1963) Supp 1 SCR 648, refiad oc,

() Reasonsble opportunity contempinted by Section 240 of the Government of

Indin Act, 1935 s under Article SII{X) of the Constitution consists ofm

(a)wthky?dmymﬂtnndm&hiinm, v :

G)Wwwmw prodiced sad cxamine hirosels
_ and the withe=es an his belialf, :
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Fhemehand v. Union of India, 1958 SCR 1081, seferred to.
(i) Ttis truc that an enquiry under Section 240 of Government of India
must be conductrd in accordance with the principle of natursal justice, but

_the principles of natural justice not br g embodied principles, whet
principles  should be applicd depend on the facts and circumstances of the

case.  All the courtz have ) see if the non-olrervance of any of those princis. .=

pies docs not result in defecting the course of justice, (Para 10)

(ir) The High Court erred in heiding that there was no proof to show that
Mr. Bishop (the Commissioner) had been appoiated to enquire into the
allegation. No such pler was takeu in the plaint and there is a presumption
that official acts had been done according to law. . (Para 10)°

() The fact that statements of the witnesses taken at the preliminary stage of
enquiry were used at the time of formal enquiry does not vitiate the enguiry.

if the statements were made available to the delinquent officer and he wes -

given opportunity to crom-examine the witness, (Para §2j °
State of Mysors v, S. S. Makapwr, 1963(2) SCR 943, relied on. T
,b (i) The conclusion of the.High Court that the respondent was appointed by the
Gaovernor and theeefore he could not have been dimmiased by the Chief -
Sccretary, sn authority Jower in rank than the Governor, is based eaﬂ
pleading nor war this contention urged before the Trial Court, The roateria]
on record does not afford any basis for the conclusion that the respondet.
wha appointesd by the Governos. (Para @’
(rif) Provisions of Article 166(1) and (2)~~smaller to rubesections {1) and (Q)af %
Section 58 of Govermment of India Act, 1933—are all directory and bRAEC TR
tial compliance with those provistons is sufficient. (Para 17}
P. Jossph John'v. Siats of Travancors Cochin, (1933) SCR 1011 ; Chitrairthe and Anethoi:
v. Stals ¢f Myrors and Others, (1964} G SCR 968, referred to. g
Appeal allowed.
The Judgment of the Court was delivered by

Hzape, J.—The respondent Om Prakash Gupta was successful
U.P. Civil Service (Executive ‘competition held in 1940. He. jolon
pervice on June-20, 1940, hereafter he was confirmed in due’ cOUrE

After serving in some district in U.P. he was posted to Lakhimpur Kb

July, 1944. He joined there a3 S.D.O. on July 20, 1944.. On the basie:
a report submitted by his Deputy Commissioner on August 20, 1944, -3 i,
Government placed him under suspension on August 23, 1944. Mr. Bishog 7 =5
the Commissioner, Lucknow Division was appointed as the enquiry officer 97
enquire into the allegations made against the respondent. He framed Whg's

following fetf charges against him : * o ;5%‘;

*(1) That on or about August 15, 1944, one Mst. Jamila wad pres——

urt by the police under a warrant under Sectioh. ¥ 77
Code. You ai not decide the case on the 15th
19th August, 1944 making over the girl 10

sented before you in Co

100, Criminal Procedure

: August but postponed it to the 1
the custody of one Hafiz Habib Beg. On 17th of August you sent 104

-~ . Mst.. Jamila from the house of Hafiz Habib Beg at about 7 p.8%:
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through your orderly Jangu Khan and detained the girl at your houre
for immoral purposes. Next morning the girl expressed a desire to go
with her ¥5the? who came to receive her at your house but you did not
allow her to do so and again sent back the girl to the house of Hafiz

Habib Beg.

(2) ‘That on or about August 10, 1944, the police, on the complaint

of one Puttulal produced before you one Mst. Gunga Kurmin

for whose

arrest you had issued a warrant under Section 100, Criminal Procedure
Code.  You directed Mst. Gunga and Puttu Lal tobe escorted to your
house by your orderly Jangu Khan. You sent away Puttu Lal and

detained Mst. Gunga alone at your house for about two hours
to use her for immoral purposes.

evidently

(3) That sometimes in the last week of July, 1944, a girl named

Taqderan was produced before you under a warrant of arrest

issued by

you under Section 100, Criminal Procedure Code but you asked the
parties to present the girl after court hours at your house. When the
girl was brought to your house you asked the people accompanying her
to stay outside and took the girl alonc inside your house under the pre-

text of recording her statement and dctained her there for
evidently 16 use-herfor immoral purposes.

" ‘ i(ﬁévThét in all these three cases you conducted yourself in
unbecoming of an officer of the U.P.C.S. and, therefore, you
to show cause why you should not be dismissed from service.”’

two hours

a manner
are asked

-2, These charges were dul{“:ervod on the respondent.  Thereafter Mr.

Bishop held an enquiry on the

is of those chargos in the presence of the

respondent. He came 0 the conclusion that the respondent was guilty of all
the charges though he found that there is no positive cvidence of any immoral
nct on his part. The Government accopted those findings and after obtain-

ing the concurrence of P.S.C. dismissed the reapondent.

3. The respondent thereupon filed & suit on Docomber 4, 1948, chal-
Jenging on various grounds, the validity of the order dismissing him. The
Joarned Judge who tried the suit sct, aside the order of dismissal on the sole
ground that a second’ ibow-cause notice was required by -Section 240 of the
Government of India Act, 1935 had not been given. This docision was ups
held in appes! both by the High Court a3 well a3 by this Court. In

judgment, the Trial Court had observed that it was open to the Govemment

10 coptinue the second- stuge of the _enquiry in accordance with Jaw. On

April 12,1949, tbe Government set aside. the order of dismissal

made by

it on.November-25, 1944. At about the same time it issued-a notico to the

respondent caliing upon him to show cause why _heshopid ot bo
from service on Lhe'E:m

oy May 31, 1949. That notice was serv

firrriced

is of the findings reachad by the enguiry offieer. By
_ that notice he was: requirad to show ™ causo :thm the . punichment -
on the a t on ~April 30,

1949. On receip! gf that notice, the respondent wrote to the Government
requesting that k/é* may be allowed time up to July 31, 1948 to show cawe

agninst the proposed punishment. But the Government granted
only up to June 25, 1949. He was told that no further tine will

bim time
be givea

ta him and if he failed to show cause by that ume; it will be deemed that
he biss no cause to show.. Despite this warning, the respondent did not show
cawe against the purposed unishment. On the other hand he challenged
the Government's right to upop him to show cause against. the w

the Tria) .

punishment as he’ proposed to filo an appeal against the order of
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Court in so far as that court did not uphold his’contention that the enquiry:
held by Mr. Bishop was wholly vitiated. Thereafter the Government pry
ceeded ex parte. It accepted the report of the eaquiry officer, came o
tentative conclusion that the respondent should be dismissed ; it consulted
the \Public Service Commission afresh and dismissed the appellant by ity
order, dated August 30, 1949. That order reads thus : .

““*Government of the United Provinces
Appointment (A) Department.
Notification

Dated Lucknow, August 30, 1949
No. 4795/11A-125-1948

With effect from August 30, 1949, Shri Om Prakash Gupta, Deputy
Gotlector, under suspension is dismissed from service. oo

Sd/-

Bhagwan Sahay
Chief Secretary.”

As a result of the aforementioned order another round of litigation started
which bas culminated in this appeal. The respondent challenged the ims:i5:
pugued order in Civil Suit No. 14 of 1953 in the Court of 11-Additionsl Civiy
Jug »_Allahabad on various grounds. The plaint filed by him is. pros
lific, That plaint as amended covers twenty closely printed pages. Mas
of_xﬂp‘grounds taken in the plaint are irrelevant and have no bearing on tha:
issues arising for decision. Soveral of the grounds alleged agninst tho pres
liminary enquiry held by the Deputy Gommimioners as well as the forml»%;‘n;
enquiry held by Mr. Bishop are petty and deserve no serious considerntion. §

4. It is unfortupaw that the Trial Court did not bear in mind the scopy
of a suit challenging the validity of a departmental enquiry held alnat
government acrvant. That court does not appear to have borne in n':fnd that: %
a membor of Civil Service in India prior to Jannuary 26, 1950 held offigoi "
during the plensure of the Crown and that the only nZgunrd he had was s
edural safrguards guaranteed undor sub-section (2) of Section 240 of thy=i~
rament of India Act;: 1935, A perusal of the judgment of tho Tyirds:
Court shows that that court constituted jtalf as an appeifate Goutt VT th
enquiry officer. Tt admnitted evidence to show that the findings reached I
tho enquiry officer aro incorrect. It took upon itself the responsibility:pf
mnon?ng the avidence relating to those charges. On the basis of tho.cifs
denoe adduced before it, it came to tha conclusion that the enquiry-offloc?!
gndi:;g; as regnxmmch;rg;? No:_. 2bnnd 3 are z:% mgtﬁ@g&ble but on chor

0. 1, it accepted the ng of the enquiry officer. On that chargo,*
observed that “There # no doubt that m a most finproper conduet
the plaintiff and this was not the way how a Dy. Collector is. expocted;

s

43
function”. It found thot the girl Jamila was sent for from the homo
Hafix Habib Beg by the respondent through his orderly Jangu Khan'og t&
17th of August, 1944 ; she came to his house at about 8-30 p.m., he asked th:
girl whether she had her menses and about the time when her halewheds
begun to groyic It also. found that the gitl remained in the Magls
bouse for the whole of the night and that she slept in the night at a distonsd
of two feet, from the cot in which the respondent slept that 4y
Admittedly thers was no other female member in the house of the =4
that night. It may be noted that these findirgs were reached” primarily ¢
the basis of the admissions made by the respondent. B
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5. The Trial Court came to the conclusion that there were no serious
irregularities in the conduct of the enquiry. It held that even though there
were technical breaches of some of the rules, in its opinion, those breaches
were not substantial. It further held that specific charges had been served
on the respondent ; he had been given.-reasonable time to file his written
statement ; the oral enquiry was held in his presence and that he was heard
in person. It also held that the enquiry officer had given reasonable oppor-
tunity to the respondent to cross-examine the witnesses. In conclusion it
observed, ““my clear opinion, therefore, is that there has been no breach of
Rule 55 as contended to by the plaintiff. The procedure laid down in Rule
55 has been substantially adhered to and Mr. Bishop was also conscious of
this fact all the time”.. -

6. The Trial Court rejected the contention of the respondent that he had
not been given reasonable opportunity to show cause against the proposed
punishment. Rejecting the contention of the respondent that the impugned
order is not valid as the same was not made in the name of Governor, the
Trial Court observed that the order was made in the name of the Government.
It was made after obtaining the approval of the Premier and with the concur-
rence of Public Service Commission ; hence that order is substantially in
accordance with law. In the result it dismissed the respondent’s suit with
costs.

7. The High Court reversed the decrec of the Trial Gourt on the follow-
ing grouws :
(1) The respondent was appointed by the Governor and therefore

he could not have been dismissed by the Chicf Secretary, an
authority subordinate to the Governor. '

{2) The order of dismimsl did not conform to the requirements
of law as the same was not inade in the name of Governor as
required by Section 59 of the Government of India Act, 1935.

{3) The Premicr had not agreed to the dismissal of the respondent.
He had only agreed to_accept the findings of the enquiry officer
-and to refer the matter to the Public Service . Commission.
Dealing with that aspect of the case, thisis what the Court
observed : -

» “‘After perussl of the file pertaining to the dismissal of the plain-
tfl in the yoar 1949, we are satisfied that it does not contain any mate-

risl to show. that the order of dismissal of the year 1949 was passed by .

the Premier himself or that the Premier had applied his mind to the
quéstion, and had felt satisfied in* the matter, The file contains an
office report. It-was poiated out in that repont, “that slthough notice
to show cause ngnimt the propased punishment had been issued to
_the plaintiff, he did not file any reply to the same. It was said that
“ the plaintiff did not show cause against the aforesaid notice, because
according to the plaintiff he had filed an appeal in this Court from the
decision in spit No. 1 of 1948 and that no cause could be shown until
that appcal has been decided. The office report ako said that notice
of the appeal had not been received by the State till then. The time
cven to the plaintiff to show cause had expired and as the plaintiff did
not place any fresh material before the authorities, his case should be
decided on the basis of the old enquiry and materials that were already
before the State authorities, and that it was also said that on the basis
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