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C C W t R A L  A D M I M I S T E A T I V C  T E I B U W A L
^  ADDITIONAL BENCH,

23-A, Thornhill Road, Allahabad-2 1 1C01

Registration No. of 1 9 8 7

APPLICANT (s ) ....................• •••a

RESPONOENT (s) .... ...................... ........................... .................................... ..

Pl/'rui^'h-j Cc>on777U%^Cs< A S £ ^  ’ -f '2- ^

Partic<ulars to be examined Endorsement as to result of Examination

1. Is the appeal competent ?

2. (a) Is the application in the prescribed form ?

(b) Is the application in paper book form ?

(c) Have six complete sets of the application ^

been filed ?

3. (a) Is the appeal in time ?

(b) If not, by how many days it is beyond __
time ?

(c) Has sufficient case for not making the ^
application in time, been filed ?

4. Has thV^ocument of authorisation/Vakalat- . * ^ 6

nama been filed ?

5. Is the application accompanied by B. D./Postal- 
Order for Rs. 50/-

6 . Has the certified copy/copies of the order (s)
against which the application is made been 

filed ?

7. (a) Have the espies of the documents/relied
upon by the applicant and mentioned in 
the application, been filed ?

M s

(b) Hava the documents referred to in (a)
above duly attested by a Gazetted Officer I
and numberd accordingly ?
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Hon' Mr. Ajay Johri# A«M*

Hon' Mr. D*K. Agrawal, J-M»

At the xcequest of the learned counsel for 

both the parties. We heard at length to Shri 

A .K . Dixit, learned counsel for the applicant 

and Shri A. Mohiley, learned counsel f ^ t h e  

respondents. Judgment reserved.
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IN THE CENTRAL .VJMIKISmATIVE TRIBUNAL

J\ L L. rl Li A )j

CxA- ^  ^

0-.A>No, 1‘9 0

DATE OF DECISION

Vg i" sus

Jii2-.^jU^__2U.,...S^2£i5eL 

A .

^ P e l it ip n e r  •

_. ;Advocraxa f or-the: P etitio ner(s )

^i^Gspondent ' - ' . ■ ■.

J^dvcc ate f or the Re spondent (s )

CORAM *.

The Hon'ble

The Hon ’ble J'4 'o 1 > *K-

1 . V/liether Reporters of local papers may be allowed 
to see the Judgement ?

. 2 . To be referred to thf Reporter or not ?

3 . V/hether their  Lordships v/i;h to see the fa ir
■ - copy of the- JudgemGnf'V

4 . .Whether to be circia^ted  :o other Benches ?

PJ.nesh/

\
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CENTRAL ADMINISTRATIVE TRIBUNAL 

Circuit Bench at LUCKNOW 

• • • •

Registration N0 .O .A . No. 459 of 1987

Kashi Prasad • • • •  Applicant

¥ S .

Union of India and ors Respondents

Hon' Mr. Ajay Johri, A*M.

Hon* Mr. D .K . Agrawal,J-M*

(By Hon* Mr. Ajay Johri, A.M. )

This is an application filed  under section 

19 of the Administrative Tribunal Act. 1985.

The applicant was working as Tel^hone Operator in the 

Telephone Exchange at Sitapur and was conpulsoriiy 

iretired from service by order issued by the Divisional 

Engineer# Telegraphs, Sitapur (Respondent No. 2) on 

30-5-1986. His ^ p e a l  against the impugned order was 

rejected by the Director, Telecom. Lucknow on 4-5-1987.

By this application, he is seeking relief that the 

impugned order of punishment, as well as the appellate 

order, be declared illegal, in operative, null and void, 

and he should be deemed to be in continuous onplo^ent 

of the respondents and entitled, to all usual service . 

benefits. He has also prayed for awarding of the 

cost of the application.

2 . The applicant v^o ha^  joined service in the

Posts and Telegraphs^ as Telephone Operator on 1-3-1963, 

was issued a charge sheet on 8-11-1971 while he was 

working at Sultanpur, under Rule 14 of the Central 

Civil Services (C .C .& A.) Rules, 1965. The allegation

• . *2/-
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against hijn was that while he was working at Allahabad, 

during Eeceinber, 1967 to June, 1968, he had sulxnitted 

8 false medical bills in the office of D .E .T . Allahabad 

totalling to an amount of te.637/-. The charge against 

him was that by this action, he has acted in violation 

of Rule 3 (i ) (i )  Central Civil Services (Conduct Rules), 

1964. He denied the allegations on 17-11-1971. According 

to the applicant, before the charges were framed against 

him, the matter was investigated by the Central Bureau of 

Investigation, v^o, recommended «fee departmental action 

against him. During the period from 17-11-1971 to 3-1-1981, 

the case did not progresses^ at all and no inquiry was 

initiated, and the applicant continued to perform his 

duties normally. On 3-1-1981 he was advised of the 

appointment of a Presenting Officer in his case. On 

6-3-1981 he sqppeared before an Inquiry Officer at Lucknow, 

where he pleaded not guilty to the charge. Thereafter, 

the inquiry was held, witnesses were called and ultimately, 

he was served with an order on 31-5-1981, Imposing the 

punishment of compulsory retirement frcm service,

3* The applicant has challenged the punishment

and the appellate order on the grounds that the competent 

authority, while issuing charge sheet has acted on the 

recommendation of the Central Bureau of Investigation, 

and the charge sheet has not been issued after the free 

application of the mind. The essential ingredients 

in imparting misconduct against the individual^ of any 

ill-motive^ were not present in the allegations. The 

impugned punishment had been passed, disregarding the 

Principle of Natural Justice^ in as mucii as, he was 

denied, the opportunity of production of his e v id e n c e ,^  

and help of a representative. The charge only related fe

. . . 3 / -
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-alleged sutmission of false bills and not any 

irresponsible attitute of the applicant, so as to 

make him unworthy of confidence of the employer. There 

was no evidence on record to show that the bills

rer sxjlxnitted in the office, nor there was any

proceeding or containing conduct of the ^plicant 

regarding presentation of the b ills . The defence 

witnesses cited by him were not called. The disciplinary 

proceedings have been u n ^ ly  prolonged for more than 

't 15 years and he has already been punished with regard

to his crossing of efficiency bar in the year, 1982 

and denial of increments and prcmotions, as a result 

of th0: pendency of this proceeding. The punishment 

of compulsory retirement, over looks the provisions of 

Fundamental Rules 56(j ) , because, he has only ccanpleted 

23 years of service and cannot be retired under Rule 

11 of C .C .S . (C .C .A .) Rules or Fundanental Rules. The 

disciplinary p^ceedings were, as a result of malafide 

and prejudice^? on the part of the Divisional Engineer,

Shri P«N. Srivastava. Shri H .S . Tuteja had been mentioned 

as witness and copy of his report was not supplied to 

the applicant. Only attested copies of his statonents 

were supplied lateron. The punishment order is a non 

speaking order. The appellate order is also not a 

speaking order, because, no reason has been recorded 

for not allowing the applicant for producing his defence 

witness, handwriting expert of his own choice. The 

copies of the inquiry proceedings were not supplied 

to him day by day.

..........V -
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4 . In their reply to the application, the

respondents have said that the sxalanission of medical 

reimbursement claim supported by false cash monos implied 

that the ^plicant had attempted to get money deceitfully 

frcm the Bepartment, According to the respondents, the 

matter was got investigated through the Central Bureau 

of Investigation, but they have rejected the contention 

of the applicant that the case was recommended for

departmental action by the C *B .I . merely on account of

^  '-§cixKsrmm\t
lack of evidence, in regard to th^Dxaniner of questioned 

document, whose name was not in c^^ed  in the list of

witnesses, the respondents statep that the report(opinion) of

the Exatiiner was relied on documents and it was amongst

V
the list of documents which were relied ea for the issue

of the charge sheet, S\ibsequently, during the course of

inquiry, the Inquiry Officer had felt it necessary to

record the evidence of Shri H .S , Tuteja, the Exaniner

of the questioned documents, but no objection was raised

by the applicant. The applicant had requested for

inspection of the documents on 14-7-82 and had also

subnitted a list of documents and witnesses, v^ich he wished

to produce and he was allowed the same on 2 9 .4 .8 3 . In March,

1985, the applicant sulxnitted two names of Handwriting

and fingvire print eixperts, ^ a n ,  he wanted to produce,

but his request for pr oducing of his witnesses was not

agreed to. In regard to delay in completion of

disciplinary proceedings, the respondents stand is that

though, there were some administrative delays, there was

also delay on account of the applicant, who had requested

for adjournment on six occasions. On account of the

pendency of the disciplinary proceedings against him,

the applicant was also not considered for any pronotion.

. . .  5/-
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The respondents have also said that the applicant 

was subsequently asked# whether, he woulii like to 

cross examine any of the \i7itnesses, but, he refused 

to examine any of than# 0iren his request to cross 

examine Shri Tuteja was also allowed, but,yjno 

specific request was received frcjn him. Accorc3.ing 

to the respondents, the report of Shri Tuteja was 

very clear and was not at all do\abtful and therefore, 

there was no need of any second opinion and that 

was also one of the grounds that the applicant's 

request for producing a second handwriting expert 

of his own choice was rejected. It is also their 

case that in view of the applicant's statement on 

29-1-1986, wherein, he had clearly mentioned that 

he did not wish to produce any docvsnent or witness 

in defence or to cross examine any witness (Annexure- 

CA-3 of the r e p l y ) I t  was not felt necessary to 

summon any other witnesses. It is also the respondents 

case that the charge sheet issued by the disciplinary 

authorities,^after giving due consideration to the 

report sioixnitted by the C .B .I . ,  but the final decision 

was arrived at only after the inquiry was completed, 

and the contention of the applicant that the final 

decision was influenced by the reccmmendation of 

the C .B .I .  is baseless. The allegatidli made by the 

applicant that there have been, illmotive is also 

not correct. The fact remains that the applicant 

submitted false medical bills totalling to an amount 

of 8s. 637/- with forged prescription and essentiality 

certificates and cash monos, which were 32 in number. 

Iiccording to the respondents, the applicant was given

. . . 6 / -
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y full opportunity and he was allowed assistance

of defence counsel and the charge was proved against 

him. The espondents have further maintained that 

the order of the appellate authority has been given 

after due consideration. It is also the respondents 

case that the copies of daily proceedings were supplied 

to the applicant either on the same day or iii sane 

cases lateron, but# before the next date of hearing.

According to them, the departmental inquiries are

I K
s judicial in nature and the standard of proof

of charges is only on prepondersaag of probability of
A

guilt.. -Adequate opportunity was given to the applicant 

and his defence counsel and the type of punishment 

awarded# is the decision of the disciplinary authority 

vihich is based on the seriousness of the charge and the 

other relevant factors. The appellate authority has 

also agreed to the quantum of this punishment. Therefore# 

the applicant is not entitled to any relief. '

j 5. We have heard the learned counsel for the
^  "tii- . QmJy iJLo^dsctimszJ^ —

p a r t ie ^  On behalf of the applicant the contentions

raised before us were that the action was taken under

the direction of the C .B .I .  oisid, therefore, according

to the learned counsel for the applicant, the entire

inquiry proceedings were influenced by this report.

It  was also contended by the learned counsel that

Shri Tuteja was not mentioned as a witness and a copy

of the opinion given by him in regard to the signatures

on the bills  was not given to the applicant. He was

also denied the right to examine Shri Tuteja, and

he was denied production of the witnesses which he had

named in regard to the question of his signatures.

/ I t  was also one of the contentions that the applicant

V  .. .7 /-  •
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had been denied access to the records and

^  it
justice had already suffered because of the long 

prolongation of the inquiry proceedings, where the 

charge sheet was given in 1971 and the proceedings 

were ccmpleted in 1986. Sbe 

^ ^  ^  ^  ss3®ates&r ^  i n

On the other hand the suJanissions made 

by the learned counsel for the respondents, were 

that there has been no denial of opportunity to the 

applicant and the malafide alleged by the applicant 

against Shri Srivastava, the Divisional Engineer, 

have not been proved, and that the entire proceedings 

are based on evidence which have been adduced during 

the course of inquiry and with the help of the ..relied 

on documents. It was further sxabmitted that the 

Tribunal could only go into the illegality of the 

proceedings, but could not apraise evidence which 

was produceibefore the Inquiry Officer. According 

to the learned counsel for the respondents, no 

high degree of proof is required in a d^artmental 

inquiry and the degree of proof cannot be equated 

to the proof required in the criminal case. In view 

of the fact that adequate opportunity has been given 

to the applicant, there was nothing wrong in the orders, 

On behalf of the applicant a request was also made 

by the learned counsel, that the punishment imposed 

on the applicant was too excessive, specially in the 

backgroiandfc^ he has h^cmi denied the fact that he ever 

sv±xnitted the bills and the fact of the svtoission 

of the bill has not been proved by any documentary 

evidence.

. . .  . 8 / —
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6, Rule 14 of the Central Ci\d 1 Services (C la ss ifi­

cation, Control and Appeal) Rules lays down the procedure 

for imposing major penalty. In para 14(3) it  is said that 

“v7he3 it  is  proposed to hold an enquiry against a Govern­

ment servant under this rule and Rule 15, the disciplinary  

authori'cy shall draw up or cause to ts drawn up the substance 

of tte imputations ot misconduct or misbetaviour, a statement

of the imputation of misconduct or misbehaviour in support 
which

^  o f  a charge/shall contain a statement of relevant facts

and a l is t  of documents by v/hich, and a l is t  of witnesses
n

by whom, the artic les  o f  charge are proposed to be sustained. 

The government servant is thereafter require<ito suomit 

within such tim e,as may be sp ecified , a written staterent 

of defence. In uhis case we do not find  that there has been 

any violation  of these rules in the issue of t^e charge-sheet. 

The applicant was a ls j  allowed the assistance of his defence 

counsel. We also fin>d that he v/as allowed inspection of the 

relied  on documents and there is nothing indicated any where 

that this opportunity vras denied  to him. As far as the lis t  

of witnesses to be examined on behalf of the applicant is 

concerned, the a p p lican t 's  case is that d~e Finger Print  

Expert?,whom he wanted to bring as witnesses, were not allow- 

ed by the ^Inquiry O ffic er  to be summoned, .dthere is

no povision in the rules by ’Jnich the inquiry O ffic e r  can 

deny the permission to tiie delinquent in regard to produc­

tion of thie witnesses that he may lite to be heard on h is  

behalf. In our opinion the a d v i c e b y  the examiner 

o f  questioned documents, Sri Tuteja was in the nature of an 

expert advice because he belonged to the oraanisation vh ich 

adv^ijes on the subject and such advice canno4 be subjected 

to re-appi/isal by another person belonging to some other 

organisation. I t  is not the a p p lican t 's  case that ,in /case
tOrUl ^

an opinion given by an expert ^v»hat wanted was a reviev;

8

5/
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of the opinion by a larger^expertSiaj®?-. ihe opinion exp;:essed 

by one expert cannot ae a subject of appeal to be decided 

by another expert. In  this  background the rejection  of -::he 

recjuast of che applicant to surrimon his vjitnesses, vjho vere 

finger print experts cannot be said to be denial of an 

opportunity to the applicant, Thsr^ vould have been a case 

had j^he rerruestoai/for a review o f  the opinion by a Ja rger 

body, but this he liad evidently noc done,

7 . The contention raised  before us by the learned

counsel for the applicant is® that the enquiry proceedings

vvere influenced by the report of CBI, does also^in  our

opinion^not sustained. In matters in v/nich a Department has

no concrol and in which it  cannot sumrnon private tnesses

the investigations normally handed over to C6I and

there ace two courses open v^hen such investigations are done

by CBI, one is that they may prosecute the delinquent

o UM’
themselves a n d , t h a t  they may subm.it tm  report 

to tl-5e Department for taking action deprtmentally. I t  has 

^  been seen that generally cases prosecuted in courts take a

longer time for settlement than cases which are d ealt  v.’ith 

dejHrtmentally and which can be decided in a ^lorter time# 

though in the ap p lican t 's  case it  v;as only after  nearly

10 years after  the issue of charge-sheet in 19 71 that the 

enqairi>- actually started. In the enquir^' proceedings vjitnessei 

'were examined departrrentally, though the jjresenting o fficer  

was from CBI and there v;as nothing v.-rong in this process,

8 . We have also seen in the reply submitted by the

respondents as well as in h is  o\-m a^imissLon that

the applicant was allov/ed to cross examine Sri Tuteja , but

on the day 3ri Tuteja* s evidence v/as taken the applicant
locuo n d

was represented by h is  defence cDunse!^*^ who d id  not cross-

/ examine Sri Tuteja andlater on v;hen the ap p lican t 's  r e c ^ ^ t  

was allowed no further specific  request was received,.3a>«. 5.t

9
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is evident that the applicant had after r a i s i n g  the issue 

of cross-examining Sri Tuteja not follovy-ed it  up to its  

ligbal conclusion. As a mat,,er of fact on 2 9 ,4 .1 9 3 3  the 

Enquiry O fficer  had prrnitted the applicant the production 

of tl'ie additional witnesses and the request £)r inspection 

of certain documents listed  in his  letter of 1 4 .7 ,1 9 3 2 ,  The 

applicant had also feubmitted his own docaments on 2 5 ,7 ,1 9 8 3  

and he was permitted to submit the remaining defence doca­

ments by 9 ,8 ,1 9 8 5 ,

9o Vv̂e have also seen the order dated 3 0 ,5 ,1 9 3 6

which is the punishment order as well as thie findings of 

the Enquiry O fficer  dated 1 5 ,4 ,1 9 5 6 , though there is a 

reference to the fact that this case was handed over to CBI 

for inve s tiga tion^ wh idi^ were completed on 3 1 ,8 ,1 9 7 1  the re 

is  nothing to indicate that there was any influence in

U/
arriving  at the findings on account of the report ^ m it te d

by C BI, In  the  assessment of evidence^a reliance was placed

on the report submitted by the Assistant Government

Examiner„of questioned documents, Caleutta. The enquiry

o ffice r  had also considered the docuirients submitted by the

applicHnt and tl'ie allegation  made by the applicant against

P .M . Srivastava in regard to manipulation of the case.

10, In the appeal filed  by the applicant the main

contention raised by him before the appellate authority

were the delay in holding of the e n q u i r y ^  the fact

that he never submitted the b i l l s e ^ ^  thie o ffice  as i t  vJas

not supported by any receipt, registers , e tc . The applicant

had also raised  the issue that tlie date on the b il l s  w^s

1 0 ,6 .1 9 6 8  v/hile the case was handed over to CBI in A p ril ,

<Zrr)/i£ TlC

1970 after  a lapse of about two years payment

against the claim ^. By this the applicant tried  to 

support his case that the b il l s  were never submitted by
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him. He had also raised the issue that even then OET, Sri Srivastava, 

could not prove how he came tô <joaae®8s these bills. He had also 

raised the issue of AGEQD, Calcutta, Sri Tuteja, and various other 

issues which have been now raised before us. The appeal v/as consider­

ed by the appellate authority and he has given his opinion on the

various aspects raised in the appeal and thereafter he rejected the

appeal. In our opinion it cannot be said that the punishment order

or the appellate order are non-speaking orders as all the questions

raised have been considered by the concerned authorities. In view 

of this v/e feel that the applicant has not been able to establish

a case of denial or resonable opportunities to him in conducting 

his case.

12. Reliance has been placed by the learned counsel for

the applicant on the following cases :

(a) Ananda Bazar Patrika (P) Ltd. v. Their 

Employees (AIR 1934 SC 339) in regard to the refusal 

to examine a v/itness and its effect. In this case the

Hon'ble Supreme Court had observed that there was

V  no doubt that at a domestic enquiry it is competent
/

to the enquiry officer to refuse to examine a witness

if he bona fide comes to the conclusion that the said 

witness v/ould be irrelevant or immaterial. But if the 

refusal appears to be the result of the desire on the

part of the enquiry officer to deprive the charged person 

of an opportunity to establish innocence that of course 

would be a serious matter. Me have already said that

one expert cannot be pitted against another and so
3}^

the request of the applicant to call ss finger ptjrtnt

expert was illconceived. This ratio, therefore, does not 

help the applicant.

(b) Jagdish Prasad Saxena v. State of Madhya

Bharat (AIR 1961 SC 1070) in regard to the importance
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of a departmental enquiry. In this case the Hon'ble 

Supreme Court have observed that a departmental 

enquiry is not an empty formality. It is a serious proceed- 

ing intended to give the officer concerned a change

to meet the charge. How these observations . help the

applicant is not clear to us ? In his case, there is no 

doubt that preliminary investigations were entrusted 

to C B I^ u t  thereafter a regular independent enquiry

was held^ U  UDiti) 1b

12. The learned counsel for the respondents has relied xa

on a catena of judgments to support his points. They are on the 

points whether E.O. can refuse to call a particular witness, reappraisal 

of evidence by Tribunals, degree of proof required in a departmental 

enquiry, opportunity for examination given or not, powers of

disciplinary authority, allegations of mala fides, etc., non-supply 

of copy of documents having no bearing on charges or which is not 

relied upon by the inquiry officer to support charges (AIR 1988 SC 

117, C. Tewari v. Union of India); reasonable opportunity of showing 

cause against dismissal - Enquiry Officer, disciplinary authority,
)

appellate authority independently considering the material and holding 

a person guilty - No principle of natural justice violated (AIR 1970 

SC 1255, State of Assam v. Mahendra Kumar); statement of Presid­

ing Officer to be taken as correct and attempt of delinquent officer 

to frustrate' enquiry by raising technical objections - documents 

summoned during the enquiry but not inspected - no denial of natural 

justice (1976 (1) SLR 143, Inspecting Assistant Commissioner of Income 

Tax and others v. Somendra Kumar Gupta); in a domestic enquiry 

the strict and sophisticated rules of evidence under the Evidence 

Act may not apply. There is no allergy to hearsay evidence provided 

it has reasonable nexus and credibility. The departmental authorities 

and administrataive tribunals must be careful in evaluating such 

.material and should not glibly sv/allov/ what is strictly speaking not
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relevant under the ’Evidence Act. The sufficiency of evidence in 

proof of the finding by a domestic tribunal is beyond scrutiny. (AH 

1877 SC 1512, State of Haryana — another v. '^attan Singh); 

The inquiry Officer in a domestic enquiry can put questions to 

the witnesses for clarification wherever necessary and if he allov/s 

the witnesses to be cross-exa.nined thereafter, the enquiry proceeding 

cannot be impeached as unfair. (AIR 1975 SC 2H5, : 'ulchandani 

Electrical and Radio Industries Ltd. v. The '’Workmen); If the 

termination of an industrial en ployee's services has ’:>een preceded 

by a proper doi.iestic enquiry which has been heli in accordance 

Y/ith the rules of natural justice and the conclusions reached at 

the said enquiry are not perverse, the Tribunal is not entitled to 

consider tlie propriety or the correctness of the said conclusions. 

(An l?̂ -4 SC 339, Ananda Cazar ^atrika (^) Ltd. v. '"heir 

Csnployees). We have considered these ratios and we do feel that 

they have relevance in the present case.

13. ’ ’aving considered the above, the only question v/hich

now remains is in regard to the quantum of punish;.;ent. This question 

was not raised by the applicant in his appeal but has been raised 

before us by the learned counsel for the applicant. There is no 

doubt that in the reply filed by the respondents there is no indication 

that the applicant was involved in any similar raisconduct at any 

stage earlier in his career and that the entire case of the prosecution 

is on the basis of the opinion of the finger print expert. Rov;ever, 

the applicant has failed to prove that there ’"as any mala fide 

in the punishment ir.posed on hi.,: by the respondents. In the absence 

of any r.iala fide, according to the dicta laid dovTi 'w the "’on'ble 

Supreme Court in C^nion of India v. *^arLia "'and (to) a TC

30), this Tribunal cannot interfere ¥/ith a penalty if the conclusion 

of the enquiry ''■fficer or the competent authority is based on 

evidence even if sorje of it is found to be irrelevant or extraneous
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to the matter. The adequacy of penalty unless it is J ala fifle is 

also, as laid down by the Hon'ble Supreme Court, not a natter 

for the Tribunal to, concern itself v/ith. Under the circvhnstances, 

this application has to fail.

14. In the result we dismiss this application v'ith costs

on parties.

(J).

Hated; June .198S.

V-
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IK IH3 CSHTRAL A m iK IoTR iT IV E  TRIHUl^i^, ADDII'IOIIAL BENOi

AT ALLAHABAD. o ^
1 o !/

lABAD* ft ^ —C\ ^
— r r-  lX\ \

KA ~5n steatlV'^Central -inisteai
onal

ALLAH'-.

Deputy r.egistr-r.

Kashi Prasad Applicant.

gnd

Union o£ India / through Secretary to Department of 

Post and Telegraphs and others.......................... Restjondents.

DETAILS OF APPL12 ATION .

1 .Particulars  of applicants-

i-

y

Ci5 Name, of applicant )

) Kashi Prasad aged about

(ii)M am e of Father. ) 44 years son of Sri Puran Das.

( i i i )A g e  of the 

applicant.

{iv )Designation  and 
particulars of 
office(Nam e and 
station) in  v;hich 
employed or was 
last  employed 
before ceasing to 
be in  service.

- 44 years ( 1 6 .7 .1 9 4 2 )

Telephone Operator, 

Telephone Exchange, 

Sitapur ( U .p . ) .

(v) O ffic e  address.

(v i)Address for  

service of Notices

Trunk Telephone Exchange, 

S itapur .

Xashi Prasad, Telephone 

Operator/near back gate of 

Eye Hospital/

498 Roti Godam ,sitapur (U .P .)



/

A-

2 . Particulars  of tha 

Respondents.

(i)Wame of Respondents.

( i i )  Name of father

(.iii) Age of respondent

(iv ) Designation and 

particulars of 

office(nam e and 

station) in  which 

employed.

(v) O ffic e  address

(v i)  Address for service 

of notices .

As per details  

given below.

(since  none of the 

Respondents has been 

impleaded by name 

there is  no need to 

give fathe rs ' name 

and age }

V

Department

M inistry of Conmxinication

New D e lh i ,

2 . D ivisional Engineer,Telegraphs, Sitapur.

3 . D irector, Telecom. Central Area, Luck now.

^*^^^£lg:^lars__gf order against v;hich application 

is  made.

The application is  against the following

order

( i )  Order No.
Memo no.QF-65/KP/203 (vrfsth 

reference to Annexurc No.l?)
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( i i )  Date :

( i i i )  Passed by :

3 0 ,5 .1 9 8 6  (Received on 3 1 .5 .1 98 ^

D ivisional Engineer,Telegraphs, 

S itap u r  (Respondent K o .2 ) and 

Appellate Order Ko.AIiM(s)/4.2- 

4 8 /8 6 /5  dated 4 ,5  .1987,,passed 

by Direcotr, Tele com .Lucknow, 

Respondent No.3-Anne:<ure No. 13 .

(iv ) Subject in  b r ie f ; Applicant has been ordered to

be compulsorily retired  trora 

Government Service with 

immediate e ffe c t .

4 . Ju risd ictio n  of Tribunal.

"V

5 ,  L im itation .

The applicant declares that the 

subject matter of the order 

against which he x-̂ ants 

redressal is v;ithin jurisdiction  

of the T ribunal,

The applicant further declares 

that the application is  v/ithin 

lim itation  prescribed in  

Section 21 of the Adnainistra­

t i  ve Tribunal Act, 1985 .

6 . Facts of the Case.

6 : 1 That applicant* s date of 

b irth  as entered in  the High 

School C ertificate  is  1 6 .7 .4 2 .
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^  He jo ined  the seacvices in  Post
\

and Telegraph Department as 

Telephone Operator at Allahabad 

C ity ,Telephone Exchange on 1 .3 .6 3  

and v;as confirmed as such on

1 .3 .iy 6 C »  The name of the applicant 

finds place at serial nufabbr No, 

109 of the Gradation L is t  o f the 

Telephone Operators as corrected 

upto 3 0 .6 .1 9 6 9 , v^Tiich was issued 

by the D ivisional Engineer# 

Telegraphs, A llahabad D iv isio n .

6 . 2 That on 8 .1 1 .1 9 7 1  while applicant 

was posted at Sultanpur,Telephone 

Exchange, ho received a charge- 

sheet issued by D ivisional 

Engineer, Telegraphs, Allaliabad 

D iv is io n  under Rule ^4 to Central 

C iv il  Services (C.C.S: A )Rules 

1965 a llegin g  that while posted 

at Allahabad during December,

1967 to June 1968 he had 

submitted 8 false  medical b ills  

in  the office  of D .E .T .A lla h a b a d  

amounting to R s .637- 00. The 

applicant v;as accordingly charged 

to have acted in  v io la tio n  of 

Rule 3 ( i )  Ci) to Central C iv il 

SQTTvices (Conduct R ules), 1964.

I t  is  v/orthvjhile to point out 

that there v/as no allegation
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y  against applicant that he had

dra\«m any amount on the basis  of 

the alleged medical b ills *  No 

charge of any bad intention v/as 

lev elled  in  the charge-sheet. Tha 

applicant on 1 7 .1 1 .1 9 7 1  denied 

the allegations framed against 

^ him and submitted written state­

ment o f  h is  denial.

6 .3  That prior  to framing of charge-

-i- sheet# the matter was handed over

to the Central Bureau of inves-

- tigatio n  fo r  investigation . The

Central Bureau of investigation  

d id  not fin d  it  a f i t  case for 

criminal prosecution due to lack 

of evidence but recommended the 

Department to issue charge-sheet 

for  imposing major penalty against 

r the applicant, in  pursuance of the

recommendeation of the C .B . I .  the 

charge-sheet was framed on the 

basis of the recommendation of the 

C .B .I .

A  true copy of the charge-sheet 

dated 2 6 .1 0 .1 9 7 1  along with its  

Annexures is  attached herewith 

as AI'INEXURS N o .l  to th is  petition .

6 .4  That from 1 7 .1 1 .1 9 7 1  to 3 .1 .1 9 8 1

no development was at all reported 

in  the case nor any enquiry was
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6 .
0

y  initi&t;ed by the D isciplinary

authority and the applicant con­

tinued to performed his  duties 

with full satisfaction* There 

has been nothing adverse in  the 

service records of claimant during 

h is  23 years of service# except 

the alleged a ffa ir  giving rise to 

this  claim .

6 «5 That on 3 .1 .1 9 8 1  applicant

received an intination  that one 

Sri S .D .M isra , Assistant sub- 

inspector of police has been 

appointed as Presenting o ff ic e r  

( i t  was done so merely because 

charge-sheet was issued in  com­

pliance of orders of C .B «I*  to 

the e f fe c t . J

b .b .  That on 6 .3 « iy 8 1  applicant

appeared before Enquiry’- O ffic e r  

Sri A .K .Gupta  at Luckno\f and on 

hearing charges pleaded not 

g u ilty , on the same day# i . e .  on 

6 .3 .1 9 8 1  Enquiry O fficer  asked 

the claimant to furnish the l is t  

of defence witnesses and documents 

i f  any. For v/hich claimant 

requested to siibmit it  on next 

date a fter  inspection of relsvant 

documants etc .
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6 . 7 ; That on 6 .4 .1 9 8 1 , the date fixed  

in  Enquiry the claimant demanded 

copies of the documents as men­

tioned in  Annexures 3 &  4 of charge- 

sheet. Enquiry O ff ic e r  ordered 

that copies of the desired  documents 

are not perm issible to be supplied . 

Hovrever# copies of statements of 

v;itnesses as mentioned in  Annexure 

4 of charge-shQot wore supplied 

to the claim ant.

6 .8  That as evident from a perusal of 

the chargc-sheet, the name of sri

H .S .T u t e ja , Asstt.GOvernment 

Examiner of Questioned Documents 

Calcutta v/as not included in  the 

l i s t  of vritnesses of prosecution 

there arose no occasion to obtain 

^  copy of sri Tuteja*s  report/opinion

^ nor i t  was stipplied to claimant

on 6 .4 .1 9 8 1  as name of sri Tuteja  

v?as not proposed t i l l  then as pro­

secution witness. Even subsequently 

on 2 7 .2 .1 9 8 4  when for the first  

time Enquiry O ffic er  directed the 

presenting o ffic e r  to produce 

sri K .S .Tuteja#  the copy of his 

op inior/report was not supplied 

to claimant nor i t  has ever been 

supplied to claimant.

6 .9  That ©n 1 5 /2 2 . J .  1982 one sri
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/  Sri S»C«Av/a.s'thi. v.’as appointed as snquijcy

O ff ic e r , it  is  notevrorthy that from 

1 7 •1 1 .1 9 7 1  to 6 .3 .1 9 8 1 (  for  a period  of 

about 10 years) no progress in  the 

Enquiry was made and i t  waskept in  

abeyance on the part of the respSndents 

without any sort of latches or I  

negligence on behalf of applicant.

i i l O  That after  6 .4 .1 9 8 1  Enquiry v/as h e ld  

on 1 4 .7 .1 9 8 2 , on that day claimant 

submitted l is t  of witnesses and docxaments 

as he wished to produce in  h is  defence. 

Claimant also requested to inspect these 

documents v;hich ho mentioned in  the same 

application  dated 1 4 .7 .1 9 8 2 .  A reminder 

to the same effect  was also giv3i on 
— —

5 .1 1 .1 9 8 2 .  Tyujl -tKxAii- cxah ^ W W

Ola Q/wcU S U
-

1^11  That on 2 9 .4 .1 9 8 3  the Enquiry O ffic e r

instead of pa s a n g  any orders as regards 

X.O calling  upon the documents mentioned 

in  Annexure 2, directed the claimant that 

he may inspect the receipVdespatch  

registers and correspondence file s  of 

1967-68 pertaining  to DET Allahabad &

A E (P) X /D ^ lla h a b a d , provided they are 

made available to him.

True copy of Enquiry o f f ic e r 's  proceedings 

dated 2 9 .4 .1 9 8 3  are attached herev/ith as 

AMNEXURE 2B to the p etitio n .
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£^12 That documents mentioned in  applicant*s 

application dated 1 4 .7 .1 9 8 2  wore neither 

summoned by Enquiry O ffic er  in  defence 

of claimant, nor any reasons visro  

recorded for not summoning these docu­

ments nor those documents v;ere made 

available  to him even for inspection .

6 ^  That on 7 .1 0 .1 9 8 3  Enquiry O ffic er  

recorded the statement of sri s»M . 

Tripathi at s ita p u r . in h is  statement 

before Encxuiry O ffic er  dated 7 .1 0 .1 9 8 3  

Sri S .M .Tripath i affirm ed h is  previous 

statement dated 1 6 .4 .1 9 7 1  given to C B l/  

SPE Sub-inspector in  vriiich he stated 

that there is no mention of those b ills  

in  th e ir  registers . Ke also deposed 

oefore Enquiri>- O ffic e r  that he cannot 

havea defin ite  opinion about making of 

signatures by clainjant on the b i l l s .

6 ^  That on 1 7 .2 .1 9 ^ 4  for the fir st  time 

the Enquiry O ffic e r  on h is  oxm accord 

directed  ca llin g  of 5 Additional 

w itnesses , e . g .  sri H-S.Tuteja, L .R .N igam ,

S .L .R ich ch aria , D r . S-C.Kansal and 

Smt. sh irin  Rodoney. These witnesses x-jere 

not proposed in  the charge-sheet, nor 

any additional charge-sheet having 

reference of those pe rsons nor any lis t  

nor copies of the statements or reports 

of these persons v;ere ever supplie^/
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apprised to the claimant. Names of those 

witnesses were for tho f ir s t  time given by 

the Enquiry O fficer  in  h is  proceedings dated 

17 .2«19S4  v/ithout any previous reference.

6 .1 5  That on 1 1 .4 .1 9 8 4  Sri S-C.Av/asthi,Enquiry 

O ff ic e r  recorded the statements of fev/ w it­

nesses and the raattor vms again kept in  cold 

storage.

6 ;1 6  That on 3 1 .3 .1 9 8 4  atleast five juniors to 

applicant namely Sarvasri Iliy a s  A li/ S*C» 

Misra, G .S .Shukla# v- L.Jatav  and jagdeshwar 

Prasad were granted grade promotion ignoring 

the applicant simply on the ground of 

pendency of disciplinary  proceedings.

6 .1 7  That when inspite of h is  reprasantations

dated 1 8 .8 .1 9 8 4  and 1 1 .9 .1 9 8 4  neither d is ­

ciplinary  proceedings could be fin a lise d  nor 

y- h is  E ffic ie n c y  Bar was crossed from 1982

nor h is  increments vjere released simply on 

the pretext of pendency of disciplinairy 

proceedings, the applicant was forced to 

move a VJrit Petitio n  iqo.5946 of 1985 before 

Luclcnow Bench of the H o n 'ble High court in  

which he prayed for t«e  followiag r e l i e f s :-

( i )  A v/rit direction  or order in the nature of 

mandamus commanding the opposite parties 

to release the increments and e ffic iency  

Bar of the petition er  with its  due date

i . e .  1 .3 .1 9 8 2  and to grant him usual
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y  grade promotion with effect  from 3 0 ,1 1 ,8 3

along with full benefits  of arrears of 

salary-/ promotion etc .

( i i )  A v;rit, direction  or order in  the nature 

of mandamus be also issued in  favour of 

p etition er  commanding the opposite-parties 

to place ttepetitioner  at the proper 

place in  the gradation l is t  of grade 

promotion so as to 3<eep his name above

Y  to h is  juniors,

( i i i )  Opposite-parties be also commanded to 

terminate the unreasonably prolonged 

d isciplinary  proceedings of the year 1971 

aaainst the p etitio n er .

(iv ) Any other writ, direction or order as may 

be deemed f it  in  the circumstancos of the 

case be also issued  against opposite 

parties  along v;ith the costs of th is  

p e t it io n .

6 ,1 8  That on the aforesaid  writ p e t it io n  the 

Hon’ ble High Court vras pleased to direct 

the opposite-parties to f in a lise  the long 

pending disciplinary  proceedings v;ithin a 

period  of throe months fa ilin g  v/hich the 

petitioner  was to be considered for 

promotion and for crossing of Efficiency 

Bar as i f  no Enquiry is  ponding against
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him . The aforesaid  w rit  petition  is  st ill  

pending and might have boen transferred 

to this  Hon 'ble Tribunal upon enforcoment 

of AdministratitTG Tribunal Act 1985.

A true photo stat copy of the Hon 'ble 

High Court's  interim  order dated 1 0 .4 .8 5  

is  attached herewith as ANNEXURE N O .3 to 

th is  application ,

-̂ -*19 That inspite of several applications, 

opposito-parties fa iled  to grant grade 

promotion or increments or E ffic ien cy  bar 

inspite  of interim order dated 1 0 ,4 ,1 9 8 5  

passed by the Hon'blo High Court,

^■*20 That on 7 .1 0 ,1 9 8 3  Enquiry O ffic er

recorded the statement of Sri S .M .Tripath i 

at S itapur . on 1 1 .4 .1 9 8 4  statement of 

Sri P .M .srivastava , retired dET Allahabad 

v/as recorded by the Enquiry O ffic e r  at 

the rosidonce of sri P .M .srivastava  at 

Allahabad , Since applicant's  defence 

Representative (sr i  Bishnu S a h a i ,o ffic e  

Assistant, D .E .Phones Bareilly) could not 

not attend enquiry, therefore, applicant 

moved an application to Enquiry O fficer  

that h is  right of cross examination of all 

the vjitnesses be kept reserve. Enquiry 

O ffic e r  has not passed any order on this 

application  nor the v/itnesses were ever 

re~callod for purposes of cross-examination,
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"p  U t  Nkvs-'^JJ^
6 .2 1  That in  vievz of D«G«of r n rt--e=f̂ |ĵ os 

latter  No. 1 5 3 /1 3 /7 6 “DISC dated 

3 0 ,1 1 .1 9 7 8 , a trao copy of vrhich is  

attachad hcrevjith as AI'TMEICuRE N O .4 

to this  application and as vjell as 

v/ith a ^iev; to have rcasonablQ 

opportunity of hearing, the applicant 

on 2 5 .3 .1 9 8 5  and 1 .4 .8 5  as requirad 

by the Enquiry o ffic e r  to furnish  

l is t  of dcfoncG vjitnesses# submitted 

an application that he vjants to 

produce Sri S-PiGupta, one of the 

Hand writing  Export frora h is  side^

so that he may after  examining the 

disputed signature may give h is  

second opinion, i f  any, on the point 

of hand writing of the alleged 

signature.

True copies of applications dated 

y  2 5 .3 .1 9 8 5  and 1 .4 .1 9 8 5  making requests

for examination and production of h is  

Export, are attached horev;ith as 

AMKEXUPES NOS* 5 and 6 to th is  

application .

6 .2 2  That on 2 5 .7 .1 9 8 5 , theEnquiry 

O fficer , without assigning any 

reason thereof, passed an order

to the e ffect  that there is  no ju sti­

fica tio n  to call upon another Kand- 

vjriting Ex~'crt of h is  o\-m. choice as 

defence w itness . I t  may be submitted
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here that thGj^ordor of the 

Enquir^j- O ff ic a r  for refusal to call the 

Handv;riting S>5>ert proposed to be produced 

by the applicant Bot passed and no 

reasoning v/as recorded in  the order. No 

order has at all boon made or passed by 

the Enquiry O ffic e r  as to why the documents 

and witnesses proposed to be produced by 

the applicant as his defence are not to be 

called  upon. No reason for calling  or not 

calling  upon the defence vjitnesses and 

docaments have been assigned to the 

applicant by the Enquiry O ff ic e r .

14.

6 .23 That on 2 2 .5 .1 9 8 5  Enquiry O ffic e r  recorded 

stateraent of Sri H .S .T u te ja / A"sstt.Govt. 

Exarainer of Questioned documents (Hand 

W riting  E^q^ert) Calcutta in  absence of 

applicant as he v/as confined to bed due to

'y .- fracture of h is  leg . Applicant had already
/

submitted an application on I S . 5 .1985  V7cll

advance in  tiiao that on account of h is

fractured leg he is unable to attend the

Enquiry . A pplican t 's  Rcprescntatiive Sri

Bishnu Sal ai who vras present on 2 2 .5 .1 9 8 5

could not cross-examine Sri H .S-Tuteja in

absence of lack o f  instructions and

absence of applicant. Copy of examination-

in-chief of Sri H .S .T u t e ja  was also not

supplied to the defence Representative

of the applicant nor Enquiry O fficer

entertained  oral request of applicant's

6f
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Representative regarding fix ing  fresh data 

fo r  cross-exaraination of Sri H .S *T uteja  nor 

he was called  upon again for  purpose of 

cross-Qxamination in  futura .

True copy of the Enquiry proceedings dated 

2 2*5 .1985  is  attached here^'/ith as MfHEXQRE 

r  K 0 .7  to this application .

"V- ^.r.2.1* That a perusal of the Enquiry proceedings

dated 2 2 .5 ,1 9 8 5  contained in  Annoxure n o .7 

would go to prove that even Presenting 

O ffic e r  was not present on the date vrhon 

X statement of sri H .S *T u te ja  was recorded.

Therefore, Enquiry O ffic e r  on that day also 

acted on behalf of the Presenting  O ff ic e r  

\*iich v7as an overact on h is  b ehalf.

£■•25 That as desired  by tiie Enquiry O ffic er  on

2 5 .7 .1 9 8 5 , applicant on 5 .8 .1 9 8 5  had already 

submitted l is t  of h is  documents to be used 

in  dcfcnce. These documents v/erc not ordered 

to be summoned nor were refused to be 

summoned.

A true copy of the proceedings of the 

Enquiiy dated 2 5 .7 .1 9 8 5  in  which production 

of a p p lican t 's  Handvzriting Export has been 

refused xs attached herev/ith as AIKEXiJRE No. 

8 to this p e t it io n , it  is  sxabmitted that in  

Annexure n o .8, date of applicant* s 

application is  referred to as 2 5 .7 .1 9 8 5  

vfiiich is  actually  2 5 .3 .1 9 8 5  (Annexure n o .6
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^  to this p e t it io n ) . Mention of date as
\

2 5 .7 .1 9 8 5  in  Enquiry procGcdings appears to ] 

bo ^  clerical error. On the same day 

applicant had submitted various docuiriGnts 

in  h is  dcfence.

6 .2 6  That on 2 9 .1 .1 9 8 6  applicant was ordered 

to get h is  statement recorded in absence 

of his do fence Representative who v;as 

feeling  um>x2ll  due to heart trouble and 

could not attend the proceedings on that 

day. Since Sri S .M .T rip arth i and Sri P .M . 

Srivastava had deposed nothing against 

applicant# so there v/as no need to cross- 

cxamine them. A request for  production of 

h is  ovm Handwriting Escort, vrhich v;as 

higlily relevant and most material defence 

evidence# was already denied by the 

Enquiry O ff ic e r  on 25 .7 *1985  and because 

no orders refusing  or calling  upon defence 

documents v/ere passed by tlie Enquiry O ff ic e r  

the applicant was confident that these 

documents w ill  be naturally called  upon# 

perused and considered by the Enquiory 

O ffic e r , the applicant stated that he does 

not vjish to produce any other defence etc .

6 .2 7  That Enquiry O ff ic e r  neither f i x  any date 

for suTu-noning of the docuraents desired to 

bo sumnonod by the applicant as submitted 

e a r lie r . Applicant submitted h is  written 

defence b rie f  on 2'^^*2.1986.
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A true copy of tho cariG is  attached horo- 

-f x/ith as AI^i^SXURS H 0 .9  to this  p etitio n .

i i 2 8 _  That applicant on 3 1 .5 .1 9 8 6  v/as sorvod 

V7ith an order dated 3 0 .5 .1 9 8 6  passed by 

une OpTositG-party n o .2 thereby imposing 

upon him the punishment of compulsory 

 ̂ retirement from service.

A true copy of the punishj'acnt order dated

3 0 .5 .1 9 8 6  along vrith the report of tho 

Enquiry O ff ic e r  is  attached herov/ith as 

^  AljliSXURS MO, 10 to this petition* it  is

submitred that report of the Enquirer o ffic e r  

was for the fir s t  time supplied to the 

applicant only v/ith the punishment order 

and this  report v;as e a r lie r  never sup'olied 

to tho applicant.

— J-hau aggrieved rrora the punishment order

dated 3 0 .5 .1 9 8 6  contained in  Anne:<’are no. 10, 

^  applicant preferred  a .Claim n o .25 0 of 1986

before this H o n 'b le  Tribunal on 6 .1986

v;nich v;as hoard and rejected on the ground 

of od-Stence of alternate remedy to v/hich 

applicant vjas advised to avail and opposite- 

parties  v/ore directed to dispose of the 

appeal, i f  so f ile d  by the applicant, T.;ithin 

a period or s ix  months v/ithout f a i l ,

A true copy of the non 'ble  Tribunal order 

dated 3 .6 .1 9 8 6  is  attached herov/ith as 

ANNEXURE N O .11 to this  application .
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That applicant accordingly submitted 

an appeal on 3 0 .6 .1 9 8 6  to the Director 

TolGConv Central Area, Lucknow 

(Appellate  Authority) raspandont n o .3 . 

Applicant also submitted additional 

p leas  in  appeal on 1 9 .8 .1 9 8 6 .

^ A true copy of appeal dated 3 0 .6 .1 9 8 6

along with additional pleas is  attached 

V- herewith as AlTwEXURS NO. 12 to th is

p e t it io n . Annexuros attached v/ith the 

r appeal are not enclosed.

A  6 .3 1  That after  repeated reminders the

opposito-par-ty n o .3 decided the appeal 

on 4 .5 .1 9 8 7  in  rejection, it  was 

rocoived by the petition er  on 8 .5 .1 9 8 7 .  

A tr ’ac copy of Appellate Order is  

attached herewith as AirwEXuRE K 0 .13  to 

this  n e t it io n .

V

^♦ 32 . That aggrieved from the Punishraent 

order dated 3u .5 .1 9 8 6 (contained in  

Anne:rarG n o .l )  vjhich has merged in  

Appellate Order dated 4 .5 .1 9 8 7  

(Annoi-aire no. 13) claimant begs to 

challenge the leg ality  of the 

d isciplinary  proceedings and both the 

orders on and amongst other the 

follov/ing-

G r o u n  d s .
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Ca) BecausG Compatant Authority while

isGuing charge-shoGt has acted upon 

the racomracndation of the Central 

Bureau of Investigation  . Tr.e chargo- 

sheet has not been issued  a fter  a 

free application  of n ind  by the 

Conpetent Authiority. I t  is  human 

nature that such recommendations may 

affect  the^final decision that may be t 

taken and in  this case i t  has actually 

affected  the final decisio n , such a 

procedure has resulted in  causing 

prejudice to the case of the applicant.

(b) Because in  the present case there has 

been no allegation  or proof of ill-  

motive vjhich is an essential 

ingredient in  imparting misconduct 

against ind iv idu al. At the most the 

alleged misconduct may be a mere 

negligent way of dealing the matter 

v/aich itseikf cannot be termed as 

misconduct.

(c ) Because the impugned punishment 

order has been passed in  utter d is­

regard of principles  of Natural 

Ju stice  and in  complete violation of 

A rt ic le  311 of the conditution of 

In d ia  in  as much as the applicant 

has been denied vjith the oippoirtuni'ty
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of production of h is  material -aofcnce 

ovidonce and holp of h is  Roprasonta- 

tivc on rospGctivo datos.

(d) B3cause only charge v/hich v/as

framod against the applicant related 

■to alleged submission of false  b il l s  

and not the irresponsible  attitude 

of the applicant so as to make him 

unv/orthy or loss of confidence v;ith 

the employer. Since there is  no 

ovidonce at all iregard on record 

that the b il ls  vrera ever submitted 

in  thca office  nor there is  any 

preceding or attending conduct of the 

applicant regarding presentation of 

the b il l s , therefore, it  is  a case of 

no evidence on the charges framed 

as such.

(e ) Because applicant’ s applications con­

tained  in  Annexurss 6 and 7 have not 

at all been considered and no reason 

vmatsoGver has been assigned for 

refusal to call upon the defence 

documents or w itnesses.

( f )  Because due to unreasonably prolonged 

disciplinary^ proceedings for  more than

15 years, applicant stands alrx2§dy 

punished vjith regard to h is  duo 

e ffic iency  bar  in  the year 1982/
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incrcmGnts and denial o f  promotion 

as comparod to h is  jun iors , Tneroforo# 

tho ordsr of punishmont of compulsory 

. rotirement amounts to double punish­

ment offending principles  of Equity, 

natural justice and fa ir  play .

(g) Bocausc; v;hile imposing punislirnGgt

of compulsory rotiremont#' the provi­

sions of pandainental Rules 56 j  or L 

cannot be overlooked.

(h) Because applicant, having completed 

only 23 years of service, cannot be 

compulsorily retired  cither in  

exercise  of povjcrs conferred under 

Rule 11 of tho Central C iv il services 

(C.C.S{ a ) Rules 1965 or Pund-amental 

Rule 5 6 .

( i )  That vjhile ordering compulsory 

retirement in  any manner, the pre­

requisite  of Fundamental Rules 56 j  

or L have to be complied w ith , m  the 

instant ease neither applicant has 

completed 30 years qualifying  servico 

nor given three months pay in  lieu

of notice, the ultimate effect  of 

which v/ill bo that h is  post retire­

ment benofits m.ay bo adversely 

a ffected . ,
P
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( j )  Because d iscip linary  proceadings 

are by x,;ay of result of malafidos 

and prejudicos of Sri P .M .grivastava  

the then d s T Allahabad.

Such plea having bnen taken by the 

applicant in  h is  v/rittcn dofGnco 

b rio f ( Annexure n o .9) it  was 

incumbont upon tho Encjuiry o ff ic e r  

^  to maKe onquirios on the po in t .

Be causa thsrc is  no existence of 

evidence in  the case so as to make 

^  or establish  tho charge.

(1 ) Because Sri H-S.Tuteja was not

mentioned as witness in  tho charge- 

sheet nor copy of h is  report or 

statement has been supplied to the 

applicant during tho enquiry. 

However/ it  is  worthvrhile to mention 

here that only att<3sted copy of 

Sri T u te ja 's  statement v;as supplied 

to uhe applicant only along with the 

proceedings dated 3 .2«1986  v/hich is  

not the substantial compliance of 

mandatory Rules.

(m) Because statement of sri Tuteja

has JDOen recorded in contravention 

of Paras 92 and 93 of p T.Manual 

volume I I I  and instructions of 

DG PT N O .6 /6 6 /6 0  DISC dated 1 4 .4 .6 1
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y  and letter  n o . ^ 2 6 /2 5 -gigc dated

in  •9.1966,

(n) Because order of punishing  Authority 

is  non speaking ono.

(o) BGcausQ circumstances of the caso 

thGmsolves spoak about the 

fa ls if ic a t io n  of the alleged charge 

in  as much as these alleged b il l s  

were kept pending for  a period  of 

about two years.

(p) Because order of the Appellato 

Authority is  neither proper nor 

ju s t if ie d  because no explanation 

or reason of whatsoever nature has 

been recorded by the Appellate 

Authority for not allo^-ring the 

applicant for production of h is  

dofonce witness, i . e .  Handwriting 

Expert of h is  ovjn choice.

(q) Because mere report of Expert v/ithout 

any corroboration cannot be termed 

to be a substantive piece of 

evidence.

(r ) Because the material irregularities  

and il le g a l it ie s  committed during 

the disciplinary  proceedings have
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y  have projudicQd the caso of the

applicant.

(s ) BGcaiise in  no casG the intargrit^?- of 

the applicant can bo challonged as 

according to the admitted position  of 

the casG thoro has teen no step or 

effo rt  for payment of the amount of 

the alleged b il l s  and actually it  is  

not the ease of any party that the 

payment has been made against the 

aforesaid  b i l l s .

(t ) Because copies of enquiry proceedings 

were not supplied  day by day by the 

Enquiry O ffic e r  to the applicant 

during the enquiry .

(u) Becausc departmental enquiries are

quasi jud icial and as such prepfidorence 

of probability  should not be the 

standard of proof of the charge and 

the charge miist also be proved beyond 

any doubt in  departmental enquiries 

for punishment, a s  such any punishment 

should not be im-oosed merely on 

suspicior/ doubt or prosiamption.'Tm«OA<lw
<?w w w Y v io : ^  U ry x C Y o  S S «-cA  <>:j S t >‘ ®

T va,V«j o  •yeja/icv\\'/v'‘Y ‘ crKs ̂ nVcrw/ clYC*
<ViSr CoYr€-«-V-. ''

(v5 Because signature or presence of

defence representative ©n 2 2 . 5 . the 

date on vjhich Sri Tuteja v;as examined) 

cannot be substituted to presence of
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charged official vfno v/as confinGd to

tro
/  bod duo to fracture of h is  leg ._

(y<) ^  fiuiCcUJl/M- C/m]7cOe-Cl\
/^V«.ye. cuvud "̂ o-vnfv j a/w-j -e»JOA>-,

7 .  Details  of RcrriGdiesci exhausted.

The applicant drsclaros that he has 

availed  of all the rcracdiGs available 

to him under tho relevant sorvico Rules 

ctc .Appellate  Order no.AIX'aCs)42“ 48/86-5 

dated 4 .5 .1 9 8 7  passed by the Director, 

Telecom (ca) Lucknow, vjhlch is  attached 

horev?ith as Anno^care no. 13 .

8. Matter not previously f ile d  or pendiiag

■*' vrith any other Court._________________________

Applicant f ile d  claim N o .260 of 1986 

v/hich v/as dccidcd on 3 .6 .1 9 8 6  v/ith the 

dizrjction to f i le  departraontal appeal. 

Order of H on 'ble  Tribunal is  attached 

as AnnGxij.ro no. 11 to this  application .

V Departmental appeal has also been

^ dccided nov; on 4 .5 .1 9 8 7  vide Annescure

N O .1 3 .

9 •  Reliefs  sought

( i )  A declaration or order in  favour of

the applicant against respondents bo 

issued to the a ffect  that order of the 

compulsory retirement dated 3 0 .5 .1 9 8 6  

along vath the Enquiry o ff ic e r 's  

report contained in  Anncxure n o .8 

which has merged in Appellate order 

dated 4 .5 .1 9 8 7  passed by the Director
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Telocom( Central Aroa) Lucknow, con­

tained  in  Annexuro 13 are il le g a l , 

inoporativo, null and void, as a result 

of v/hich the applicant shall bo 

doamod to be in continuous omploymcnt 

of the respondents and entitled  to all

V usual sor\dce bonofits of salary,

o ffic io ncy  bar, increments, promotion, 

seniority  and other msual consequentiaJ 

benefits , and order of compulsory 

retirement shall have no past or 

future effect  on h is  service career,

( i i )  APPlicaiiii^ also prays for  av/arding 

costs of this  application .

( i i i )  Any other re lie f  as may be deemed 

fir. and proper in  the circumstancos 

of the case may also bo granted in  

fwVQur of the applicant against 

respondents.

* interim orgag^ if  pr;;yed for.

— 1 1  —

1 1 , Application  is  presented through

counsel sri A .K .  D ixit , Advocate, by 

post v/ith a sepprate request by the 

counsel that case may be fixed  for 

adm ission,hearing on 2 5 .5 .1 9 8 7 .  S e lf  

addressed registered envelop is  also 

enclosed.
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1 2 . Particulars of Bank draft/Postal

order in  rcspcct of application foo.

(1 )  Name of Bank of V7l"iich drawn X

(2 ) Domand Draft No. y

or

(1 ) Nionbcr of Indian  Postal order

o/wol m  

C 5 ovdtftvS 'CcxcK<g. fZs.

(2 ) Namo of issuing  Post o ffice

Ponl-  ̂ SaVc^jaY

(3 ) Date of issue of Postal order

\ 6) I^ct^

(4 ) Post o ffice  at vzhich payable

(UflLcvVicaJlrt>-el I

1 3 .L is t  of enclosures.

( i )  Dcnand draft/Postal order C_%~)
(h- 'oj ■=

V  ( i i )  Index of documents.

f

(i i i )P a p o r  book having details of

of Annexures as mentionad in  the 

Index along \-rith the impugned order 

dated 3 0 .5 .1 9 8 6 .

(iv )  Vakalatnama

(v) Three f ile  size  envelopes having 

postage of r s . 8-S0 p .  each.

V e r ific a tio n .

I  Kashi Prasad son of Sri Puran Das#
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>

aged 44 years# residont of Rotigodam, 

near backgato of the syc Hospital, 

Sitapur^ do horcb],^ verify  that ttiQ 

contents of Paras 1 to 8 are true to 

my personal knowledge and those of 

Paras 9 to 13 are bolioved to bo true 

on legal advise and that i  have not 

suppressed any matorial facts .

 ̂ a

Placc ;

Dated May % ,1 9 8 7 .

To

D^umar -rOixu 
Advocato

The Registrar,

Central Administrative Tribunal 

Addi ti onal Bench, a 11 ahabad.

V
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IK  TflE C2:rITRx'\L j'iDI'iiniJT?Ji.TIVS TRIBTji'JAL/ADDITIOrlAL

3~3IMCK AT ALLAHABAD.

Kashi Prasad

Vo rsu£

Applicant

Union of In d ia  & others Respondents

V

V

>-

ANNSXURE N o .l

IlN̂ PIftJ POST AI'ID TELEGR^JPHS DSPARTMEKT

O ffic e  of the D.E.Tefiegraphs, Allahabad D ivision ,

A llahabad .

Memo N0 .Y-5/K .P / 3 Dated at AD 

2 6 .1 0 .1 9 7 1

The undersigRad proposes to hold  an

inquiry  against Sliri Kashi Prasad, T .O .  under Rule

14 of th-3 Central C iv il  ServicGs ( C lassificatio n

Control and Appeal) Rules 1965 . The substance of

iraputations of rrdsconduct or misbehaviour in

raspect of xh ich tlie inquiry is proposed to be hold

is  sot out in  the enclosed statement of articles

of ch a rg G (A n n e x .l). A statcraent of imputations of

Diurrxar Qrr/misconduct or misbohaviour in support of each 
Ad vocii IB

article  of charge is  enclosed (A n n e x .I I ) .  a  l is t  of 

documents by vr.ich, and a l i s t  of v/itnesscs b̂  ̂ v/horn, 

the articles  of charges are proposed to bo 

asustained  are also enclosed (Annex. I l l  &  i v ) .

- -
Diumar



2 . Annocurc 1 continuod

2t Shri Kashi Prasad, T .C .i^ i 'd irG cted

to submit vjithin 10 days (Ton days) of the receipt 

of this Mcmorandun a written  statomcnt of h is  

defcnce and also to stfetc whotnor ho dosirod to 

be hoard in  person.

3* He is  also informed that an inquiry

•'■/ill bo hold  only in  raspact of those articles  

of charges as ar© not admitted. He should 

therefore sp ecifically  adrait or deny each article  

of charge.

Shri Kashi Prasad is  further informed 

that i f  he does not submit his written statement 

o f  defence on or before the date specified  in  

Para  2 above, or does not appear in  person before 

the Inquiring  authority or o t .0^-71 se fa ils  or 

refusod^ to comply vrith the provisions of Rule 14 

of the C .C .S .C  C .C .&  a )Rules , 1965, or th3 o r d e r ^  

directions issued  in  persuance of the said  Rule 

the inquiring  authority may held  the inquiry againstV
>

7 h im ex-parte.

lVV!-e.sV't=Sl TVvvA
5 .  Attention of Shri iCashi Prasad is

invited  to Rule 20 of the Central C iv il services

(Conduct) Rules, 1964 under v/hich no Government
moT

h  .V,,..-  seirvant shall bring  or attempt to bring  any

p o lit ic a l  or outside influ.ence to bear upon any 

superior authoritv?- to further h is  interests  in 

respect of matters pertaining  to h is  service 

under the Govarnment. I f  any representation is 

received on h is  beh alf  from another person in

4 < * 4 a.



2* Annexxiro. 1 continuod.

rcspe ct of any matter dealt within those procaedings 

i t  w ill bo presumed that shri Kashi Prasad is  aware 

of such a representation and that i t  has been made 

at the instance and action vrill be taken against 

him for v io la tio n  of Rule 20 of the C .C . S • (CQn<ainat) 

Rules/ 1964 ,

6 .  The receipt of ii this  Memorandum may be

acknov/ledged .

S d .Il le g ib le

V '  D iv isio nal Enqineor Telegraphs

To Allahabad.

Shri Kashi Prasad# T .O .#

Telephone Sxchange,

SITAPUR

T<wji 

^  Advocatp

y



AKN3XURE-1

ST;.T5K3MT o f  a r t i c l e s  o f  CHJiRGSS FR.^J4ED AGMNST 
SHRI lOvSHI ASAD/TELEPHONE OPER-.TOR.

V

\

p>

a
That Shri Kashi Prcisad# \-̂ nilG 

functioning as TGlephone Operator, Allahabad/ during 

Docaraber# 67 to June, 68 fa ile d  to raaintain absolute 

integrity  and comnittod inisconduct in  as much as ho 

submitted in  the DET o ffice , Allahabad 8 false 

modical rcimbursDnGnt claim applications amounting 

to R s .6 3 7 .Q 0  supported v/ith forgod proscription , 

essen tially  cartificates  and cash noraos in  rcspcct 

of the trGatmcnt of him solf, father and son, 

purported to havo boon issued  lay Dr .M .C .G upta  

Inchargo OPD/SRN Hospital, Allahabad and thoreby 

contravoncd Rule 3 ( 1 ) ( i )  of the Central C iv il  

Sorviccs (Conduct) Rules, 1964 .

A-W-esl"c-i4 "RuLfl. 

y

D^amar

Advocate



AHKEXURS -II

STAT3I4SqT OP i m p u t a t i o n s  OF MISCONDUCT IN SUPPORT 

OF Ti-IE ARTICLES OF CffiiRGES FR^-Sd  a GAIHST SHRI 

IGiSni FR ASAD, TELSPIiONE OPERATOR.

>

y

Sri Kashi Prasad was posted as TGlephone 

Operator at Allanabad/ during the period Decombor 

1967 to Jim e, 1968.

Hg subrnittod three raodical rainibursomGnt 

claim applications in  rcspcct of h is  ov?n traatment 

for  the period  3 .1 2 .6 7  to 1 2 .1 2 .6 7 ,  1 4 .1 2 .6 7  to

2 3 .1 2 .6 7  and 8 .2 .6 3  to 1 7 .2 .6 8  for R s .78-20, 79-55 

and 79-30 rcspcctivoly, supported with cash inornos 

o f  Uttarn &  C o ., prescription  and essentiality  

C ertificates  purported to have boon issued  bv Dr. 

M .C .G upta .

xHe also submitted three rnodical roirnbursemont 

claira applications in respect of the treatment of 

his  father Sri Puran Das for the periods 2-12-67 to

11 . 1 2 .6 7 , 1 2 *12 .67  to 2 1 .1 2 .6 7  and 8 .2 .6 8  to

1 7 .2 .6 8  for  R s .81-5 0, 81-33 and 84-00 rospectively, 

supported x-jith cashrnei^os of Uttara & C o .,proscriptions 

:̂ £^aya I^«mara9(&,?:Gscntiality certificates  purported to have boon
Advof

issued by D r .K .C .G u p ta .

He also subrr,ittcd two n-dical reimbursement 

claim applications in  respect of the treatment of 

h is  son Sri Scitya Deo Prakash for the periods

5 .1 2 .6 7  to 1 4 .1 2 .6 7  and 8 .2 .6 8  to 1 7 .2 .6 8  for 

R s .7 6 .0 0  and 77-12 respectively, supported vjith 

casniaenrios of Uttejn &  Co, prescriptions and 

essential it],!' certificates  purported to have b'len

A"H-6-S V «-sA'Vyvi.
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2. Annorara xi continucc

issued, by Dir»M.C*Gupta» No doctor by the narnc of 

D r . M .C .Gupta  Inchargo OPD SRi-3 Hospital Allahabad 

v;as posted at the SRIm Hospital, Allahabad during 

the abova montionod period . The prescriptions 

and ossqntiality  certificates  attached vrith the 

aiodical raiiabursoment claim applications purported 

to have been issued by Dr.M .C .Gupta, arc fa lse .

The above facts shov; that shri Kashi Prasad 

has acted in  violation  of Rule 3 of the Central 

C iv il  Sc3:vices (Conduct) Rules, 1964.

AH-'S-s V’u&J.Tyuji

IKurnar

Advocuie



Ai'lNEXURE-III

LIST OF D0CUH3KPTS BiT TKS ARTICI.ES OP CKiRGES

y FR.il'iED AG.*Ii'lST SHRI RRA3AD PROPQJSD ‘T̂ O
BS SUSTAINSD.

1 . Mcdical reirnbursGraont clain  applications datod

1 0 .6 . 6 8  for  R s .7 8 .2 0 , 7 9 .5 5  and 7 9 .3 0  in  rcspect of 

Sri Kashi Prasad.

2 . Medical reimburseraGnt claim applications dated

1 0 .6 .6 8  for R s .81-50, 8 1 .3 3  and 8 4 .0 0  in  respect of

Y'' Sri Puran Das .

3 . Mcdical rcimbursament claim applications dated

1 0 .6 .6 8  for  R s .7 6 .OO Sc 7 7 .1 2  in  rospoct of sri 

Satya Doo Prakash.

4 .  Handing over memo datod 4 .4 .7 0  ioy Shri P .M . 

Srivastava to 3 ri H .L .A h u ja .

5 .  OPD Rogistration register  of SRIM Hospital 

Allahabad for the p.jriod Hovr. 67 to F e b .6 8 .

6 . Opinion Ko.DXC 3 40 /71  dated 1 1 . 6 . 7 1  of 

GEQD Calcutta .

7 .Specimen and admitted v/ritings of ^ ir i  Kashi 

Prasad/ D r .M .C .G u p ta .

Tvujl

# s i , _____

Cî S^ayo ^\umar
h<:v '■
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AKKE}aJRE-IV

LIST  OF V7lTi'IEdSE,  ̂ E£ WHICH THE ^J^TISLES OF a-I\RGE

FRrtl-.iSD AG/-iINST SHRI ICAdi I PRAS--iD -̂.RE PROPOSED TO 

EE SUST..iIHED.

( l )  Sri P.M.Srivastava, Retcu.DET Allahabad r / o  

1 8 - B a l r a m p u r  Housq, A llahabad .

Suarod that the raadical roimbursoraGnt claim 

applications of Shri Kashi Prasad wore brought boforo

>  him for h is  notice v/hich he kept m t h  him and aftcr-

v;ards handed over to Sri H.L.Ahiaja, Dv^.S.P

S .P .E . /  Lucknow.

^  ( 2 ) Sri Surondra Molian Tripathi, d o r k  det offico ,

A llahabad .

(3) Sri S .K .Chopra,Tolaphono Operator,Allahabad.

Id e n t ifie d  the signatures and v;ritings of Sri 

Kashi Prasad  on the documents and gave out the 

procedure for reimburseraent of raedical expenses.

V/
(4 ) Sri B .D .Upadhya, D\r.Supdt. 3P~xi Hospital, Allahabad

Stated  that no doctor by the name of D r .m . c .Gupta

incharge OPD SRl'-I Hospital was posted in  the hospital.

Tne proscriptions and essen tia lity  certificates

IK u ^^'< M ?4 tttcd  h y  Shri Kashi Prasad  in support of h is  claim 
Adv-

applications did not bear seal o f  SRI-J H osp ital.

(5 ) Sri La i Ra, Telephone attendant of SRiq Hospital, 

Allahabad.

( 6 ) Srx Raj a R a m d o . . . . . . . . .
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2 . Amiaxuro iv contiiiuod

(7 ) Sri Raj jab Shah, Tel ophono attondant of SRl'J 

Hospital, Allahabad.

Stated  that thaso prGscriptions v/ore not 

issued  by the 3RH Hospital and d id  not boar the 

Ho sp i tal seal .

( 8 ) Dr.Mahesh Chandra Tupta s /o  Mata Din Gupta 

x;/ o J al aun, U .P .

V

Stated that he remained posted as an entem oe 

..y at SRl<I Hospital A llahabad  but the prescriptions

and essen tiality  cortifieates  d id  not bear h is  

vjritings.

i
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______

IN TIG CE!CTR,.1L ADMIHIi;TR,,'ri7E TRIBUNAL ADOITION.iiL

B313CH AT ALL/iI--L%3:',D.

Kashi Prasad

Vcrsu£

- Applicant.

Union of In d ia  &  others
-Respondonts

V

To

Sir ,

A^jMBXURE 2 .

Shri S .C .A w asthi S .O .

I  b-g to submit the l is t  of dofonce 

witnesses and additional documonts that i wish to 

produce and inspect. This l is t  is  inexlnaustive and 

only covG-r the stage of the case that exists  today. 

Particulars of tt^Addl.Documents Ralenacy

S / Shri

1.R .S .Sham a, the then Sr.Divl .Account/ o/ODET A lld .

2. J.P.Srivastava the then Clerk '• «

 ̂ _ Specimen hand v;ritina was
taKon in th e ir  prosence.

^  despatch register  of s .  S .P .A U to  

f l  MDPC Tx A l l d .maintained by TOC i5or the 

Period  3 /1 2 /6 7  to 7 /6 8

Relevancy apparent

2 . Receipt & despatch register  

of A .E .Phonos I/ D  A lld  

1 /1 2 /6 7  to 7 /6 8

3 . Receipt &  despatch Register 

of DRT A l ld . 1 /1 2 /6 7  to 7 /6 8

with charaos.

— do—



/

-I

J
2* Annoxurc 2 continuGd.

3 . Rocoipt and Dospatch rogistcr 

of DRT A lld .

1 /1 2 /6 7  to 7 /6 8  Rolonancy apDarsnt

v;lth chargcG

-y

4 .  d e T A lld  file s  Ko.A-29/ 

Mcdical A 29 / Cor/Hadical

■y- A-29/Oty/Madical A- 29

Exp/ A 29 /co t  caso/Modical 

-V period 3 /1 2 /6 7  to

1^^7 0 .

5 .  A .S .P  I /D  A l l d .f i l o  No.A-7 

for  3 /1 2 /6 7  to 12/7  0

1 4 ,7 .8 2  Yours faithfully#

bd..Casni Prasaa

J^Aai^a 5\umar ^7^'t ( Kashi Prasad ) T*0»

_  Advocats
• 1 *' S itapur .
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IK TH2 c e n t r a l  ADMIHIS^E'RATI^E TRIBUNAL ADDITIONAL

BSi'i'CH i-iT ALLAI'LhBAD .

Kashi Prasad Applicant

ve rsu£

Union of ±ndia &  others Respondents

AHHEXuRB ~2 A.

>

V

S ir ,

I bog to state that in  roferancs to my

3-PPlication dated 1 4 .7 .8 2  in.'.viiich I have dornandod 

fc to inspect and produca some moro additional 

documents v/hich are very  nccGssary to prove the 

subi-nission of th3 desputcd MIR claim s.

Therefore# it  is  requcGted to you that 

those additional documents( l is t  given in application 

dated 1 4 .7 .8 2 )  may kindly be provided as early as 

possible on. the next date. So that the case nay be 

Gjcpcdited early .

Dated 5 .1 1 .8 2 Y ou rs f  ai th ful ly,

Sd .Kashi Prasad

5 .1 1 .8 2

Telephone Exchange

Sitapur .
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tl̂ SitilRV rr.tJCflMNCr^ AG^IWST i:’Hf!l 'KnS.HI |BFA^t>, T#0. SIT^PIW

UJffiCR CCS (CCA) PUIXH- HJ65.
. '

' vl ■ • • ' ' . • ' ' . _ • -'  ̂' •

OaftocJ at t^hhie^uf ttw 29 ,A .63 ,

En®«lrt> procttndlnga e«plnot >̂ f!ohi ^raeart “f*0*

Sitapur under CCS (CCA) P«ieo , 1965 held «i ? 9 ;« .P 3 . ot 11 • «  

hro In « i0 effleo of-tho S •D.Q.Teiefltdpho Ukhinpur, ^

\ T ^  folloulnq «3To ptoRnnt*-

1 , Shrl Ki^ohl Pracarf . . . #  Chatgeti Offlel®! ;

0 I *  "Bhrl ‘̂ iaro Prooentlnn Offinor,

Ptiwowdlnoo eooW  not bo h « W  oia ijftlthep rtofontw emmetl

not tho yltfiopoo o?o pr*»o^nt.

Tho ehoiQOrt official ^ r l  K«fihl Pri»«oH i*b oJtoi» to

proriueod odrtltltmel m^ osboo  c=ife«5S2===5ie3 * wanted tfl

1 coctoin docunonto onllotnd In hlo letter ftt,

Hto foqueot to produco dofeneo wltnw.o ’̂wo le hetohy

ollou^d* rCQorda Pccolpto /C*oepstoh Poclrtoro o**

■ ond eorroRpondonc« <*1100 of 0*C«T* & f £  »(P) I/p

llahebadpShTl Kashi Prottnd ulll Im» flllogsd to Infipect

corroeponrtonfto Pllur (’’rovldod thoy ere cwde av«llHbl« *>V .

D ^ , r .  /  »'•*’ *CP) lA' ^llohnbOfl),

Tjit, pToceflriinqs u lU  b« hflld 1'. ,0f) «ro 'of 17 
ond Ifl'" I«y 1983. Tho venua of the proeoodingp will bo

oPf &eo, of tijp *T • &,lt«pur •

,th

( S ^  «Pll«hTO )
fHicsEKTifir. ornccp

( txJC,'F 
Ce.UlRY OFFICCR

( t̂ O

Choriged Officlul

1 .  U iq ilf ln e w  O f ' l e e r .  C i r c le  Q f f l r e o  L«jcknou.
2 , D ,£ .T* 5>ltf»Bur for iofornstlwi#

^  ,  % r l  ,  fliehro; In sp o cto r  C

K " ^ T i  K s f h l  P r a s o f f ^ i t e p u r .  ,

(\V\esV^

^Sffaya ^ u m a r ^t~ (i .'

•> , 
\
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flfA'/a Wd . '^

IN BBS HIGH OOUHT OP JUDICATCTIE AT ALLiHABAJ) 

LUC5CN0W BBNffl lUCENDW

O.M.APPLICATION NO. 3357 (W) of 1965 

In-Re

WFIT PETITION NO, 594^ of 1965.

Kashi Prasad. .Patltloner

VS,

1, union of India throig^t secretary to Departnent

of Post and Telegraphs, Ministry of Coinminuoation 

New Delhi. —  .

2 , General Manager Telecom oercle tJ.P, Luoiaiow.

3, Divisional Engineer, Telegraphs, Allahahad

division Allahabad. . ^

4 , Divisional engineer, Tele^aph, Sitapur.

. . . . . . . OPP-Parties.

APPLICATION FOH DlSK)SjiL OF IMTEPIM PfiLlS?..__

Lucknow dt. 10.4.1985

- Hnp«ble K.N. Goyal, _

. In this case the ^quiry  has alreaay been 

continuing for over 15 pars* This is stocking 

to the judicial consciet^^ . It is accordingly 

ordered that the enquiry shall be finished within 

thiee months falling which the petitioner shall 

be consi(fered for promotion and for crossing 

of efficiency bar as 1^ no enquiry is pending, 

against him. SJch promotlo^2^iU of course 

be sfî bject to the final result of the enquiry.

irairufsqpv

♦IQOSSH”

Uopying  ̂ cpartraent.

'-furh r’r.nrt; ..ucfcnow BcncH ' 
T w  6s|5jj. ’D O K N O W

sd. K.N.Goyal 

10.4*1965

*^Fhaya
ftOV^C-j:e
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IN THE CEHTRAL AmiKISTR?.TIVE TRIBUNAL ADDITIONAL 

BSivCH AT AIoLAHABAD.

Kashi Prasad Applicant

v e r s u s .

Union of In d ia  and others Respondents

î N̂SXU'RE- 4

Copy of DG letter  no. 153/13/76-fligc datad 

30.11.78 from DG to Sri S.P.Bun-/ar VD U«P.

K indly  refer to your D .O . No.vII>‘'m-19-27/78/2 

dated 22.11.78 regarding dofencc assitant.delinquent 

o ff ic ia l  can take the assitance of a Govt.servant 

to defend the ease on h is  behalf and a legal 

practionor under certain  circurastances. There is  no 

provision in  the CCA Rules for engaging a handv;'’"'^^^^^^9

I-

 ̂ cjcpcrt as h is  sccond defenca assitant. laoso

n 1 . ^ • . . . h is  choice to
he can have a nandvjri-cing OKper-c

, . j -1 ^ jf^ s s  vjho cannot/hcrv/avor,
be examined as a do fence

^ -^'^itncss cxa.mined in support
cross examine any of t n o ^  i-

of the charges.

ii 'k k V: Vc 'A* k h -k ̂  i: -k 'k k ‘k ‘k

* 1 '
N o .V Iiy B - l /C h .M /4 /L o o s e  dated 4 .1 .1 9 7 0

L
Sd.

cAihaya ~J\umar
Advocaie

'ssfo^--- —-

Saal in  Hipiii
f

Adliihshak Dak vibhag 

Sitapur Prakhand 263)001.
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IN THE CENTRi\L ADMIKISTRi-vTIVE TRIFJKAL ADDITIONAL 

BEl^CH AT ALLAI-ffiBAD.

Kashi Prasad Applicant

V Q r s u s .

Union of In d ia  and others

ANNEXURE B®.

Ro spondonts

To

Tha Enquiry O ffic er

A.D .T .(Com m Qrcial)

C /0  G .M .T .U .P . ,C i r c l e  

Luclxiov/ at Sitapur.

Sir#

I  want to submit sqtig documents in my 

dofcncG vvhich are available with me on th© next 

date and as it  relates with dispute of signature 

and handv/riting as per rcpoirt of e/ witness Shri

H .S .T u t e ja  A .S .G *E .Q  Calcutta involved in  this 

casG, I  may kindly bo ponnitted to producc another 

Hand writing  ejqpeirt of tho following to know the 

facts .

I .  Shri Shiv  Pratap Triv®di(Hand vrriting/Finger

print  Expert) 86~3aket P a ll i  Banarsi eagh,Lucknovj 
or

2 . Shri N .Y  .Khan, (Hand vjriting /F in g e r  print cijq^ert)

Prayag N a rain Road Lucknov7.

Ari7ocot*̂  Therefore# i t  is  raqu-^sted to you that i

may kindly be allov?Gd to subnit the 1/ documents 

and torn call one of tho above cxx^srts onnaxt 

&  date of enquiring a dofcnco witness.

At sitapur 

2 5 .3 .8 5



IN TI-I2 CSNTR-JLi AlX4IHIoTR.TIIWE TRIBUNAL ADDITIONAL

BEKQI AT ALLAHABAD.

I

Kashi Prasad

VG rsus

Union of In d ia  and others .................... .. Respondents

ANW3XURE

' V

. y  To

By Hand on 

1 .4 .8 5

'•H

Shri S.C.Avrasthi

A . D .T . ( cornmcr c i a l )

Enquiry O ff ic e r

0 /0  G .H .T . /U .P . ,  Circle,

Lucknov/.

Subjcct:-Regarding permission for taking photographs 
«t

etc .b y  the Ejqpcrt.

S ir ,

Kindly  rafer  to my application dated 2 5 .8 .8 5

A , . . through which I naraad Shri S-P»Trivcdi£j or shri

^  M .Y .Khan ocport as my dafoncc vritness. on contact

-- - both-these cxprts exprossod thoir  in a b ility  to under-

j^d^ocQilakG any fresh work for the next three months, in 

order to coperate expediously in  the enquiry nov? I 

propose the name of following Hand viriting e>cpert 

as my defonco v/itncss vfno is  read^^ to examine the 

disputed documents and complete h is  report upto next
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2 • Annoxure 6 continued.

J  next date of encxuiry i . e .  on 2 2 .4 .8 5  at Ud a fter

taking obtaining -photographs of disputed signatura 

OV7 writings ctc .

I t  is  thGreaforG prayed that under­

mentioned e>55Grt may kindly  be porraittcd to have 

tho rolavant photographs from the f ile  so that 

he may also cross cxavnine the prosecution Qj<psrt 

Shri H .S .T u t s ja  as v;g11 as he may prove h is  ovm 

report early in tiras.

^  Tho date for  the purgose may kindly  b©

fix ed  and 'a  memo be issued  in  the name of 

follovjing Hand v^riting and fingor print  a;<pert.

Yours faithfully#

Dated 1 .4 .8 5
Sd. Kashi Prasad#

Name and address of expert. T .O .
Telephone Excriangc/ 

Sitapur .

Shri S .P .G u p ta  

'f  Hand writing  and Finger P rint  Ex:pert

y .  ̂ C iv il  Court compomnd, Lucknov;.

3{umar ^{sii
AdvOflMir



/}-<:̂ Ĵ!Cij(A. (0̂-»t/ ti.̂ 1^

J

ftjrv̂  H<s • ̂ 7

JJJia»i:diI£nKl{2 Oî ' TBLi^C24MUiUUiii‘It2lS 
QiXiod of Xhe Goner al Mcam̂ âi' ieleoosio tj,P.

IjjUiiXiUW

K©«Ooa./KaaUl FacHuaO/

cixca 0( 

aatedi- 22/ 5/89

S to l Y la im u iia iia i,0/A^ 0/0 
i)is B hion«Q »B £tt«ll^y*

Bo Ul^xL a .3 . ■£uteJa*A.a.S.Q.P. 
0/0 Go rt, ixu o in e r o f Q#«* 
Caluatta*

c» Be i expe OeunoiX 

o ^oQoovrtlofi vittttooei

1  _____________

thftlj h« haa laet wUU ^  U h A  Miahra.Insr:
a u u p .

» « „ « ,  th e . . « « « « « • *  •«“ * *•»• . '

« » » .  « » i
w in  ^  Intisaatsd ehoaftJ^o ' ^

' ^ . v P  '
(3 .C, AWASlIli) '  . 
imquUx Ofiloac
A.3.S.XC<aW^‘lAL) . ,  3̂ ’
0/0 &.M. 'ieleoc^ U«f« Wl̂ uAo

LucknoMA ■ ■■ ■ -'

i
CoTjy f o r  t«£omatioa I10# «

J,, s..*l Kasbi '

'amx a*-“» MJ-S'"*** llohnYfi ■ • '

n ^ la a o a  Ollloet.O/O S.H.J.. U.*?.

2 “ "  —  “ “  " "  " r *

c-itMTsur I'oi’ 
m o U.i:. 'ieXsa*,.pli= *“

«.n,r..o»c« aoi«iiiy »orn/a pi.

I#
£•
%
4«

8,

9.0

<-̂ £̂ aya Li{Umar
Advco..
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l̂>’m .OB  Of THiS aXVlyT'tKiil. ISKaiKjilR TRLEORiiPUS SITAPUR.

H0 |O i»n « /K a s h i P r a s a d / d a te d  2 5 * 7 .8 5

JSnquirjr proooedi'nga against Shri Kaahi Prasad 
T»0*Sitapur under CCSCOGA) Rulea I965»^»el4 on 25»7»85 
at 11*00 hrs.ln the o m c e  of Divisional Bnglnoer HalegcaphOi
Sltapur. . ’

The Zollowlng ware, presonti-

Shrl 3 .D.Mlfa^ii;a,CBI/SJ^ Presenting Officer* ;

2*. Shri Eashi PraSad,IO« Charged Official*

w Ih® defence eouncil Shri Yiehxiu S ^ a l  did not '
turn up. Shri Kashi PraSad has submitted the- following *
defence documentei* !

1 ,« Photo State Copy -Paper So«l(Gopy of Suita Ro,814/69 n*tJ.
a lla h a b ^ d )  .  I

2** Photo State Oopy-Piiper Ko*2(0opy of bait No.470/70 > :
againeii 3hri P'«.j.S^iv'aBtjtYoo'' i
the then >BE$ Allahabad,

5 ..P h o to  S ta te  -Paper Ho .3(0opy o f Appiic-itiso^n d t . 13 ,1 .70
to liii' Alli^hibad)

4 . .P ho to  stat®copy-Puper JIo .4(oopy o f  A p p lic a t io n  dt.23.11*^^^

5*Phdto State Oopy -Paper Ko.5(-Lipy of f |  
 ̂ A llah ab ad  dated  29.11.69)

6 .PhD to State Oopy-Paper »<» «6( O o p y  of^ Application dt,
10.12.69 to 33P Allahabad 

. . and oopy to LW against Shxi.
PW briVHSi ava /Jlvihubad,

He has stated in hie t.pplication pubmitted >to 
the D/a that besides abovt.he vish to
documents in his defence and hue indicated that the sa»e 
,TH11 be submitted soon.

■/
'i 

' •!

A-s recitsebe-J by s i i r i  Kash i jPrasad he i s  hereby 
d ire c te d  to submit the rem ain ing defence doouaen tc (if ^ y )  
to the undarsigned p o {3 it iv « ly  by 9 .8 .8 5 . 
mate the najoee o f defence v it^ e sse s  i f  any ,by thxo da te ,

S h r i Kash i Praead has tod icated  in  M e applioattO;^ 
idated 2 5 ,7 .0 5  th a t he w ish  to produce t o ahr i  & ,P .(iup ta ,
Hand W rith ing  Kxpert in  h is  de fence ,

- i tn  th.-p«o,a41ng.

I he ld  on 2 2 .5 .8 5 «  .  *
I t  may pleat?® be not(jd by Sh ri Kaehl 

} no fu r th e r  data fo r  herixing w i l l  be apoved
date f iX 8 d (to  be in tim ated  by the L/&) | r l l l  be i^ a l *

Artti?<£>VĴ  1^ .  (a.c.!>5ST’tiiy

_____________ Aa'i(CP) U/00J4T IT  O iro lfi
2  iaiiisakJL.

got>Y-^oSP'^i*hformation tot
. \ Jfr  Shri Kashi Pra^^'.0.31tapv>x.

2$ ShjriL Tisb.nu S a h a  ,0 A 0 /0  ^  I ^

3*
4 *
5.

6 *

7 *
8 • 
9 .
10

dooum 3nts,30 , "^orachand R oad ,C a lou tta-700 t 14. 
Director Teleconi(CA) Luck.now..< .K.iioaa Luoknow.
Ih e  .t e le g r a p h s  S it a p u r .f o i  n / <*. p i .

DEP B.reilly for n/a pi.  ̂ ^
Dy.G i^^Admn.) U/0 GMi C t C i r c l e  L u c t e o K ,
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■IK THE CBNTR.3i  ADMiai3TRATI73 TRIBUKiiL ADDITIONAL

B3HCH AT ALLiiHADAD.

Kashi Prasad Applicant

v e r s u s .

Union of xndia and others RespSndents

V

ANHEXURE I&O. 9

\;ritten dofence b r ie f  in case n o .r .c .  6 8 /7 0  c- B .I. 

Lucknow against Shri Kashi Prasad Tslcphono operator, 

S itapur .

i -

Enquirer proceedings against tho charged 

o ff ic ia l , Kashi Prasad T .C .S it a p u r  v;ero in it iated  

against him under Rule 14 of C .C .S  ( C .C .a }  Rules 

1965 by thQ D .E .T .A lla h a b a d  vide h is  memo Ko .y -5/kP /3  

fiiatod 1 6 .1 0 .7 1 .  The following vrore the articles  of 

chargcC Annexure-I to the chargosheot)  ̂ That Shri 

Kashi Prasad  v/hilc functioning as Telephone Operator 

Allahabad, during Decomber 1967 to June 1968 fa iled  

to maintain absolute integrity*: and conmittcd mis-

'K <=^onduct in  as much as he submitted in the DET office

---abad 8 false  mradical reimbursement claim

applications amounting to R s .637-00 supported with 

forged prescriptions, essen tia lity  certifica tes  and 

cash memos in  respect of the treatment of him self, 

father eind son purported to have been issued  bv 

D r . M .C .Gupta  Incharge OPD SRl'7 Hospital zUlahahad

li and thereby contravened Rule 3 ( t ) ( l )  of the 

Central C iv il  services (Conduct)Rules, 1964



50
2 . Annoxigre 9 contipuQd

I
In  support of the above charge seven 

documents and eight witnesses were requlrGd to 

ba produced by the prosecution as mentioned in 

the AnnGxures I I I  and I\/ to the charge sheet 

under refarcnc®.

The prosecution totally  failed  to produce 

a ll  the v/itnosses as [Tiention©d becausc they did

- ^ not want to produca all the witnesses in  view of th(

throe v/itnesses produced and having fa iled  to prove 

v;hat they v/antsd to .

A ll the threo witnesses v is .S h r i  P .M . 

Srivastava, Shri S .M .T r ip ath i and Sh^ri H .S .T u te ja  

totally  fa ile d  to prove any thing against the 

charged o ff ic ia l  in  any r?DspQct v/nat so ever/ 

out of tho three witnesses produced tvro of thorn 

when, vjcnt back on th e ir  original statements 

.( v/p.ich was probably taken undor -prGssur® or 

^  bQcauso of th e ir  ovm involrcront in  the c a se ).

the charged o ff ic ia l  specifically  v/ishcs

^  _______________ to state that Shri P .M .Srivastava  had a personal

D{umar^
AdvooaB^® to grind against the chargcd o ffic ia l  and 

tho ne>ct was his immediate subordinate.

And out of tho third  witness# the hand w riting  

Finger print  Q x p a r t  Shri K .S .T u t e ja  AEG EQD Cal­

cutta, the loss said  in  better . He is  no doubt/ 

expert in h is  fa iled  but he too is  prone to e 

comimit mistake because ho is  supposed to compare 

certain  characteristics of hand v;riting by vray 

of slants#pressures, distances and other sort
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of th© things from the spccirriGn taksn under 

fecada of C B I. in  other v/ords, i f  the charged 

o ff ic ia l  is  allowed and pen-nittGd to state, tliat 

the hand w riting  e>?pert is  also supposed to bo 

influenced  by presenting o ffice r , CBI Lucknow, 

because they d id  not giva him ample opportunity

> to compare tie other hand vjritings in  the b i l l s .

They also d id  not supply him enough material to

Y  prove whether b il ls  vrere genuinely signed and

vrrittcn by Dr .M .C .G upta  or not. This fact is 

sp ecifically  brought out for the fact, that the 

charg'^d o f f ic ia l  was denied the fa c ility  of 

prodticing an scpert on the subject v;ho is  also 

supposed to be technically  q u a lified  f i r  the 

job, s c ie n tific a lly  also which V70u ld  have 

strengthened h is  defence. It  has got no value 

of the expertCShri H .S .T u t o ja ) without any 

surrounding or eye witne-ss about the signature 

^  of the C .O .

For the reasons raenticned above it  v/as

considered not proper by the presenting O ff ic e r

~̂ J\umar , _  . . . ^ _________ _
Advocat produce tne remaining v;itnesses. It  does i*ot

stand to reason that an organisation like  CBI

*CM<INOT’ tracc out its  ovm witnesses only b

because of the facts as the case has become

too old .

The articles  of charge as mentioned in 

Annexuro 1 to the charge sheet states that 

the charged o ff ic ia l  submitted to the DET Allahaba



4 . AnnexLirs 9 continued^

J  fi

false ra'bdical claira supported with forged pres­

criptions and essen tia lity  co rtific atss  e t c .in  

raspect of the trGatment of, for hinisolf, father 

and son, purported to hava boon issued by D r .H .C . 

Gupta, Inchargo OPD SRK Hospital Allahabad^ 

thereby contavening Rule 3 ( 1 ) ( 1 )  of the (Conduct) 

Rules, 1964 .

During tho coursc of enquiry tha prosonting 

O ff ic c r  not only fa iled  in  producing an evidonce

—< of prefcring/'subm itting false claim for paymant

but also influenced  the enquiry ggainst the

■̂3 charged o ffic ia l  by not prod-acing enough om dneco .

DISCUSSlOM OH SVIDSHCS.

1. Statement of Shri S .K .T r ip a t h i  Clerk office  

of the DET Allaliabad d t .l 6 .4 .7 1  and 7 «1 0 ,19 8 3  

was vary to a great extent, Rat’nor M r.Tripathi 

has ge gon© back on h is  statcraent of v er ificatio n  

by saying that , ‘ • I  have no dafinito  opinion 

V7hcther Shri Kashi Prasad  has actually signsd

n c r  M/ thQSG b i l l s ............ ” , Prosecution statamGnt tliat
CMOnaya U\umar JjixU

Advocat® v/itnoss has v e r ifie d  the signatures of

chari^ied o ff ic ia l  is  v/rong, Shri S*M «Tripathi fu] 

stated in h is  statcraent, that '‘Thoro are no

mention of th ;so b il l s  in  the reg ister ............”

This  fact also shov/s that these b il ls  were nevcj 

submitted in tl-ie DET o ffice  nor those b il ls  

dealt with by Shri S .M .T r ip a th i vjho was the 

dealing clerk in  the o ffic e  of the DET Allahal
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at that time as -par rocorci available .

2 . Statcmant of Sri P .M .Srivastava  Retd.

DET Allai'iabad v;hilc vory well resuombGring all the 

things on 17 .4 ,71#  ho vor^'' conveniently forgot every­

thing in  1984, bocausa i t  suited  him the reasons 

have already been nontion-ed above, t o  bo prtJcisG 

tnc cnargod o ffic ia l  \fould liics to raention that :-

Shri P .M .S r iv a sta v a  unlav/tully entered the 

housG of tne cliargcd o ff ic ia l  in h is  absence during 

Nov. 1969 and thereafter h is  wife rnade an PIR against 

him and f i le d  a case against him in  the court. This 

v/as the cause of enmity with the charged o ff ic ia l  

and Shri P .M .Sriv astav a  v;hich documentary evidence 

has already boon produced in the case. I t  is  v;ell 

kno\-m to  the Enqviiry O ff ic e r  that after  a quite a 

nuiiber of attenpfes , this  v/itnoss could not be pro­

duced and ultim ately the presenting O ffic e r  proposed 

a date at Allaliabad, v;han this  vjitness v;as contactcd 

/ through CBI a t 'h is  r.'isidence. A fter  all thcsa e f  torts

by the prosecution, « I  do not remember nor I  can

____ - ' - - "̂‘ake any atfeerapt- statement after  so many years of

,,
’ o.ie ease” was the only statement of this  v/itnoss

V—  . _ OQVooatc

in  contravention of h is  original statement dated 

1 7 .4 .1 9 7 1 .  H©v»ver ho totally  fa iled  to ciqplain 

about t:-.e submission and rec,;ipts of the b ills , 

where and from vrhom he received the b il ls  he is  

totally  fa ile d  and forgotten. He also fa iled  to 

prove about ■fcj'ie submission of these b il ls  to him 

by tne ciiargcd o f f ic ia l .  There is  no any documentary 

proof or  evidence is available  on record v;hich 

proves the submission of the b il ls  by the ch.arged

>



6 . AimciairG 9 co'ntinucd.

-V

o f f ic ia l .

Under the above circumstances it  V7as very 

evident for tho charged o ff ic ia l  that tho enquiry 

being  h eld  under tho influence of CBI and the 

proper opportunity dot'nandcd by the chargod o ffic ia l  

v;as deniad/ siraply tor the convr^nicnco of the 

Administration# dospito appeals that the dctcnco 

counssl 5 f  th 3 chargcd o ff ic ia l  v;as suffering  from 

Heart trouble/ thr- enquiries v;erc procoGdod.

■-f-

Arquracnts

The uicre sim ilarity  of signaturxis of 

tho chargod o ffic ia l  on 'M .R. claims docs not 

conclude that tho charged o ffic ia l  subraitted the 

b il ls  through proper clianncK So reqaircd under 

tho departmental rules and procedures). Hence 

the charge is  not proved and tho prosecution has 

totally  fa ile d  to prove that the charged o ffic ia l  

f^ithcr submitted the b il l s  for claim or had anything 

to do v.dth then. It  may have been the manupulation 

of Shri P.M.Srivast^^^,,, Allahabad

whenh he entered the house of tho chargcd o ff ic ia l  

irfiWiout authorised peroiission.

^f£&iya U{umar
^VOCate

Dated 2 4 . 2 .19 8 6

iKashi Prasad)

T e1ephone ope rator 

Sitapur  

( Charged o ff ic ia l  )
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OFf'ICE nF'lTl5“ DTvl^>--iiAL ENGiiiiii^ TjiJ^GKAP.lS .ITi^'UR*

Memo No,'^^-6:;/X.R./-2‘»3 dt.at Sitapur the 50.:>.66

■■i-

Shri Kashi Prasad^Telephone Operator presently 
workin/? at Telephone Exchange i>itapur was served v/ith a 
chax-’gesheet under Kule 14 of CCS(CCA) 1965 by Divisional 
Engineer Telegraphs,Allahabad.vide his memo no.Y-S/K.P./;^ 
dated 2 6 .1 .0 ,7 1 .  The charge against Shri Kashi Prasad,'.CO 
while working.as Telephone Operator Allahabad was as underJ

" That Shri Kashi Prasad,Telephone Opearator 
while functioning as TO Allahabad during December H 967 to 
June 1968 failed to maintain otbsolute integrity and coraai-'' 
tted misconduct in as much as he submitted in the 
Office Allahabad 8 forms of Medical Reimbursement claim 
applications amounting to R3. 637.00  supported with foreod 
prescriptions essentiality certificate and cash memos' in 
resoect of treatment of himself, father and son purported- 
to have been issued by Shri M.C.Gupta,Incharge OPQ oRN 
Hospital Allahabad and thereby contravened Rule 3 (1 ) ( i )  
of CCS(Conduct Rules)1964.

Shri A.K.Gupta,Accounts Officer O/O DET Allahabad 
was apoointed as inquiry Officer^by D .E .T .A lla h abad. There­
after Shri S.C.Awasthi,ADT(OP) O/O GHT UP ClrcTeTucknow, 
the then S .D '.O .(t ) Lakhim|)ur was appointed as inquiry 
Officer by D .E .T .S ita p u r . Shri S.C.Awasthi,has. submitted 
his inquiry report,on 1 5 •4 .8 6 .

I,K .lC .RastoHi,D .E .T .Sitapur in exercise-of powers 

vested in me,have W ^'carefulJ- y examined the inquiry 
report of the inquiry officer,records of the inqiiiry, evi- 
dence adduced during the inquiry" and facts and circumstanc^ 
of the case together with the defenceof the officicu ,3nri 
Kashi Prasad,have come to the conclusion that the cnarge _ 
against Shri Kashi Prasad,Telephone Operator has been fully 

proved and has been found to have contravened rule 
of CCS(Conduct Rules) 1964* I have,therefore,come to the 
conclusion that Shri Kashi Prqsad,Telephone Operator is not 
a fit  person to be retained in Government service.

o r d e r

I , K.K .Rastogi,Divisional Engineer Telegraphs, 

Sitapur,accordingly hereby order that Shri iCashi Irasad 
Telephone Operator Sitapur mpy be compulsorily rec.'.rcd 
from Government Service with immediate effect, a co.^y 
the inquiry report is enclosed herewith.

____Off

Shri Kashi Prasad, 
Telephone Operator, 
Telephone Exchange, 
Sitapur.

(K.K.RAST:;GI)
DI’'/I^I0NAL e n g in e e r  TELEGK PiiS 

SITAPUR.

lasa \M
^voca<K

Copy to: 

1
2 . .

The GHT U? Circle l^uckiiow.

The Director Te].ecoi:i(CA) Lac^c.'iow.

,D0T Sitapur alon^with 2 ::_x.re c o p ie s ._ ^ O n e  to 

delivered to Shri . rasau
for ity aclaiowlegm; nx by tr.o oi.xcial 
returnin?: the ŝ ruc to o.-ixc- f->r

bf

4 . .

} ».
i
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\ ^  CONFmEI-JTiaL * ^

OFiacr o f  CIHCLS LUCKNOW. |

NO.Con/K.Pd. ’ Datad at Luclmow 10/15.4 .86 |

D ep a r tm en ta l  enquiry agaiast .:'rl Kashi, 
Pra'sad TO Allahabad now workiag :
as S .O . Sitapur uitder rule 14 of CCS ; 
(CCA) Rules 1955 . ' . I ■

REPORT  ̂ . ’

In this case which was handed ovei» to Dy.
SP CBI/3PE Lucknow oa 4 .4 .70  by DKT Allahabad,the inves- 
tivatiomsby CBl/SPb were completed on 31.-.1^71 and 
official Sri Kashi Prasad T .3 ,were chargesneetea by DiiT 
Allahiibad on 26.10.71. First bhri A.K.Gupta AO O/O DET 
Allahabad v/as apoointed Enquiry Officer, i’iio-reafter vidu- 

*iMf?norQF- 6^ Pd .dt:i5 /22 .1 .82  xrom .ET ^-^tapur.
U/i was appointed as Enquiry Officer to enquire into,the 
charpefl framed against Siiri i>.ashi .Prasad 1 .0 . Tno ca.^e 
file alongwith documonts v;ere received by tao u/^ from .
Sri R.R.Trivodi A. o .  on 21.5.32 On tno basis of 
docuiiK'ntary and oral evidonces adduced before me»this 
enquiry report has ba.;n preparod by me. •

? 0 ■ To assist the cl.arged o^fiicial first Sriri
j!N.Srivastava,Post ma .̂ter Sitapur
•ii n r {^'stt) 0/0 EMG UP Lucitnow was nom inated  as defence 
c ; S A 3 ; i “ 2 d  thereafter re q u e ste d  by  a to r g ed  o K i Q i a l  

l ? r v i i m u  s a h a i  TOA O /o  D£ Pho n es  B a r e i l l y  a s s is t e d  ^

Sri Kashi Prasad as Defence councel. •r \
Q ArtirAe of Charge; The following artiple of •

ciWge was fr ^e d  against Sri Kashi Prasaa T.O.

A U a l^ a b a d  » . 1 »

p i f i i i l i i i ! ”by o r . . I t  1 Incaarge 3 ( i ) ( i ) ‘ of the CCS( conduct)
nnd thereby co.iLi* v- n-.o 

rj64.

bU d t- .  u .-n t o f  im p u t a t i o a a  
^ . p p o r t .  o f  t h e  a rx ic : : .  >f c u u rR e  frara.^a a £ a in : . t  ^ h r i
K a s h i  P ra s a d  was as  u n d e r . : ~

iy a  J\u rn ..r  ' Oi xu , K a s h i  P r a s a d  was p o s t& d  us T . O . a t
M ’ ^ t e h a b a d  d u r S s  t ,u  p e r io d  Decor.her to ^  9 M •

- t l^  i f
for fs.7o,20,79.55 ^“ (.r^sSitiona

I S ^ S : f . t S S t r ? e r “ fSca?fs^^Jp^orltd to have been

i s i j u e d  by ' j r .H .C .G u p L .^ .

*1

ae also subMitc»d three '

Claim u a o l i c a t i o n . s  i n  r e s p e c t  ^ ^ ' i p .6 7  t o  1 1 . 2 . 6 7
f a t h e r  : . n r i - P u r a n ' J a s  j i r  F^^3 1 . 50, ^
12 ‘. 1 2 . 6 7  t o  2 1 . 1 2 . 6 7 : and c .-.m :r ;mos ,
S I . 35 and 3 4 .0 0  { . - - c n t i a l i t y  c & r t i -  i
o f  U t ta m  .md C o . o r e i i c r i o t i o n -  ; * ; , . j r .T i .C  .G u p t a . ■
f i c a t o  s u p p o r t e d  t o  nave  oeeu  o , -J-

- -4 M  - -

\ V < ^ 1̂

o
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nase of  Pynsricutioni.

for 76/ ana  ̂ 4 4 70 by Sri P .H.Srivastava
L H.:,Tidlne over memos d a t e d ^ .^ w ^  uy

LAhia D v .S P  CBI Lucknow.-

r  Slnio . no.OXC-340/71 dated 11.6.71 of AGE OD

r.. sS r i"n '.n d  admitted writings of 3/Sri Kashi Pras.dJ 

a n d .D r .M .C .G u p t a . ’ 1

, i s f f i l r i u s S

i V j I ^ S r i  H.S.Tute.ia AGE ^  Calcutta ( recorded on

2^ , 5 . &5 at Lucknow; - ^ ^ VWciand
copies of. the statements ‘are placed at W w 7 V C , ^ ^  ,

? r S p f S f s u i t  n o . 8 1 4 /6 9  in  the. court o f M unaif We8X 

1 A lia h a b a d . ■ avo /TO— ••do—" "
; 2 . copy of suit »o. ^

w is i - '
--- - e.copy of application ig^g. -

Lw and others dated 10 . 12 .1  cLin
^i^ese are placed at 101-l/c to ^ - 

Advocate ______ have no
5*t>.

I
These are ..4*v, 4-hls
,h,,se documents hav= »  rel.venoy w m  

.case. The charged o f f i c i a l  ^ ^g ^ip iin a r y  author
,ISI help of, these d o c ^ e ^ l  ^^at „,al»st hta

S d ^  ^ “
court against Sri ••  *• producsd by tho

e:.arg.4offl.

c“ .3 r b y  tho s X l t t e d  a»jr

i f  his stator».nt ■'%“  = »entlo..-d i., the

- ch ,».dioal „ ,it in ^ . and stg^.tu-

S r S  m^d^al ;^.-bursea.nt h m s  ^

^ /«■.-V r . ■ . I ™ '-, J-

' V " ' '
7

G
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( ,u e s U o n = Y c o u |n t s ) 3ho„« «

• S r t L S “ o A i « a l f  or Of a»y oi

of ovia^msi
■ T« hl̂ i statem ’nt given before U/S on 2Zo .05

Still movement,speed g.\^e letters,making i
ma„»er of « r l t ^ o f ^

s ig n S S ^ S  on the °™ “ S i « l 4 ° " r i u S s ^

r r f c o r S ^ L ^ L S L S S d T l A i g ^ a t u r e s  o.n the doou«e»t3 ^

has e ith er  produoed any wtn-ss 101-I/0
v/ith tais case. ^ defence- the chargcd

L H S f

S I
' ? S o S h % 5 » i » a S n S !  5/0 )

Itated at ‘ A* on  ̂ f  "isj^rit^ official

that tiie pfopcr „ that the defence counsel was .-
was denied as the enquiry was proceeded. j
sufiermng from ^^art troub g allowed several

This is not SSs? of the dates fixed
■ fir je fr ir g r t h fd 5 fe n ? r c «s e l was not present.

*■7 0 FINDIGNS r 4.̂  ( C '

From the ?^.^yshi°prasS^T.O*.i:itapur„
it has bean e s t a b l is h e d  that br A lla h a b a d  during Dec.

■ C while oSsted n^inbursemort claim.
67 to junc 6 3 .had submxtt.d .ported with forged

uvu. applications in ce«tificat..2 and cai;h memos
tions,essentiality cer-ciin- 4,,+^.fv.itv and commi-

&d7000l^^2 Conduct Kules 1954.

The charge is proved.
15,4.36 

(3.C..a ..'a^T’‘i1)

Co

T '

■ 4

Enouiry Gfiicer. 
ADT(uP) *0/0 Kl- Circle, 

Lucicuov;.

' f
W -
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Central Administrativs T ^U n a l  ,\
vf-̂

' ..........'«°fo>\3 ? . . . . . . . . .  — r  A

. ( w ^  /  23-A, Thornhill Road, A llahabad^ TOO I

Ho, CAT I AUDI Dated Allahabad, the

IH

OFFICE MEMO

.j,..

TJ

Pogistration No. lao  of 198

_______ - _________________________

Versus

------l/ftPPLICANL

-.RESPONDENTS,

.. A Copy of the Tribunal’s Order dated 

case is forwarded for necessary aciiors.

Enclosure : Copy of order dated 3  m

;ij(*», . .

the £bovenoted

eputy Regist.1

....

f - -.' il:- ••

; " ”" r ' . ......................r r z ........

-e«b(r '̂Cc^

; S’ >*

:!

: 1

• , !

‘ ;
‘ I

*. I

:!i

a s ^ s ^
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Advwe îc-
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IK TH2 C3I7TRMJ AD.-iiNlSTRATIVE S3R'-/IG3S rRlBUl>TAL 

a d d i t i o n a l  3EHCH AT ALLAPAnAn. /

A

Kashi Prasad  .........................................................  Applicant.

V e r s u s .

e.

Union of In d ia  and others.................................  Respondents

AHN3XURB -12

To

Through

The Director Tclocorn,

(Central Area),

Behind L o g  la  Cincraa/ 

Lucknov?. •

D .E  .T .Sitarsur.

SUBO'SCT: Appeal against the orders of compulsory

rGtircr.iont contained in  D-E-T.Sitapur Memo 
^  No .QF- 65/K .P  / 2 0 3  dated 3 0 .5 .8 6  (Received

 ̂ ft on 3 1 .5 .3 6 ) .

' f t i u M  I'’ *-'
 ̂ _ -------------------------------------

“ S ir ,
. ^avocatfe

The appellant most humbly and respectfully 

bogs to lay as follows tor favour of your kind  

perusal and favourabl® o rd ers ;-

Facts of the c a se ;-

1* That the appellant joined the service in  tae 

Department as a Telephone operator on 1 .3 .6 3  at 

Allahabad and was-confirmed as such on 1 .3 .5 6 .  on 

81 1 1 .71  v7hilo  ■'".e vras postea at suitanpur, ho
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2.

roccivcd a charge sheet under Rxilo t4 of C .C .S .

A  (CCa ) Rules 1965 issued by D.E.T.Alahatoad vido

ft his  Memo NO .Y- 5/KP/3 dated 2 6 .1 0 .7 1  on the 

following a lle g a t io n s :-

” That Shri Kashi Prasad, v;hilo functioning 

as Telephone Operator# Allahabad, during 

Dccomber, 57 to Jun® 68 fa iled  to m aintain 

absolute integrity  and committed miscon­

duct in  as much as ho submitted in  the 

DET of ficc# Allahabad 8 false medical 

reimbursement claim applications amounting 

to R s .637-00 supported with forged pres- 

criptio33S/ essen tia lity  certificates  and 

cash memos in respect o f  the treatment of 

him.sclf, father and son# -purported to 

have boen issu'^d by D r .H .C .G up ta , inchargs 

OPD, SRW Hospital,A llahabad  and thereby 

contravened Rule 3 (1 ) Cl) of the Central 

C iv il  Services (Conduct) Rules, ly64 

(Copy enclosed as Anncxure-1)

That the appellant was totally  unaware of

the progress of the disciplinary  proceedings upto

& 6 & i v a  J { u m a r  ''Jlixz,

Advoooto y«^ars. On 3 .1 .8 1  Shri A .K .Gupta, A * 0 .o ffice  

of D .E .T . ,  Lucknov/ was appointed as an Enquiry 

O ff ic e r  who could not complete the enquiries duo 

to reasons b^-st knovm to the adm inistration. There­

a fte r  Shri S .C .Aw asthi, A .D .T .C O .P .)  o ffice  of

G .M .T . ,  Lucknov; was appointed as an E .G . on 

1 5 /2 2 .1 .3 2 .  Ho fin a lise d  the case in  four years 

and submitted h is  report vide h is  n o . Cor/1<?/dated 

1 0 /1 5 .4 .8 6 .  The Punishment v/as imposed by the
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A
D .E .T .S it a p u r  vido h is  Memo No .QF-65/K P /203  

datod 3 0 ,5 .8 6  maJcing tha appellant compulsorily 

retired  w .c . f  3 1 .5 .8 6 (  Copy ancloseid as 

Annocure - I I ) .

2 .  (a ) The appellant bags to prtjt$r this 

appeal against those ardors of the D-E.T.# 

S itapur .

GROUI'IDS OF APPEAL.

1 . That ths caso relates to the period

from Doc. 1967 to Juno 1968 (S ix  months) during 

which the a-ppcllant T<ras-aiiegcd-to-h?i vjorkcd 

as a T .O .A lla h a b a d . The appellant \jas alleged 

to have submitted 8 false modical reimbursement 

b i l l s  with forged prescriptions, e ssen tia lity  

certificates  and cash raemos/ araounting to 

R s .637-00.

2 . That the charges levcllnd  against the

-Y appellant are quite far  from truth and facts

1 3̂ 3 j_s evidence from succeeding paras. During

the v7hole enquiry the factual evidence have

S^££axja iJ^umar
Advocate ignored vxolatxng the :.nstructxons con­

tained  in CCS (CCA) Rules iy65 on the subject.

3 . That the charge is  only that the appellant 

submitted 8 false M .R .B il ls  but no record oral 

or docvimentary evidence has been produced to shovz 

that the M .R .B i l l s  v7cr© actually submitted by 

the appellant. In case any claim is  submitted, 

the same is  received and entered in the receipt 

registers before final process of the claim , 

tsut only th is  the dsaiing CJs rJ'C has
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deposed non recaipt of thcsQ b i l l s .  This  clsarly  

proves that these b il l s  wers nover submitted by 

tho appellant in  the o ffice  o f  the D»E»T-«/' 

A llahabad  for payment.

4 . That the date on application forms of

these b il l s  is  raentioned as 1 0 .6 .5 8 ,  but tho 

case was given to C .B . I .  on 4 .4 .7 0  a fter  a lapse 

of two years v;ithout taking any action on tho 

claim s. No cvidsnce has been adduccd to account 

tor the delay of about thase two y ears . This 

goes to shov/ that these b il l s  wore not actuaily 

received by the D .E .T . ,  Allahabad either  direct 

in  h is  o ffice  nor through proper channel.

5 .  That prior  to 4 .4 .7 0  the date sho^vn on

above referred M .R .B il ls  is  1 0 .6 .6 8  and 

submission of M .R .B il ls  a fter  l O .y .6 8  i . e .  after

3 montns makes it  time barred. The non-action 

of D .E .T .,A l la h a b a d  from 1 0 .9 .6 8  to 4 .4 .7 0  

^  apparently shov/s that there was no such M .R .B il l  

with him submitted by tho appellant and later  on 

~ ^^ooQtB b i l l s  have been shovm in the name o f  the

appellant to counter-act the court case f ile d  J:^ 

the w ife of appellant against the then D . E . T . , /  

A llahabad . These facts clearly prove that these 

b il ls  were not submitted by tho appellant.

6 . That over all 8 l is te d  and additional

5 others (Total 13 P .w s ) v/oro to be produced 

in  tho process o f  enquiry . 5 p .w s  of these could
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^  not be produced stciting that they are not availablt

Out of 8 only 3 v/itnesscs could be produced 

during the long period of enquiry vmo did not 

depose anything \^iich might causc any disfavour 

to the appellant.

7 .  That furthar-moro the Ist.p.vJ- Shri S .M .

Tripath i the then dsaling clerk of M .R .b il ls  in  

o ffice  of D .E  . T . / Allahabad has d e a r l y  deposed 

in  h is  statement that the receipt of these b il l s  

doss not fin d  place in  any registers or o ffice  

records and he cannot confirm or recognize the 

signatures of the appellant on these b i l l s .

8 . Then the second P .W .S h r i  P .M .Srivastava

uha then D .E .T ./A lla h a b a d  stated in  h is  statement 

on 11 .4 .84 (v ;h ich  was recorded by the E .O .a t  

Allahabad at h is  rasidonce) that beyond i-zhatovcr 

is  available  3ln records and file s  he sha-jed h is  

T. c in a b ility  to say anything after  so many years of 

/ _ tne case . When no such record or file  i s  available

&6£a^a U{umar prove that the app®llant has submitted these

^vooatcr
b il l s  and the then D .E .T .A lla h a b a d  shri p .m . 

Srivastava refuses to say anything about the 

source of rcc-ipt of these b il ls  how d id  the 

D iscip lin ary  Authority concluded that the 

submission of the b il ls  stands proved. This also 

proves that those b il l s  V7cre not submitted by 

the appellant. h is  original statement given 

to C .B . I .  on 17 .4 .71#  the said  Shri P-M.Srivastava 

clearly  stated that M .R .B il ls  -whi of the 

appellant wore brought to h is  notice which ho
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kept vrith hirri and aftcn'jards handed over to S^ri

H .L .A h u ja  D y .S .P ./  C .B . I .  Luclvnow on 4 .4 .7 0 .  

Further he stated that ho does not knovj as to 

vjho had brought these b i l l s  to h is  no tice . Th is  

further proves that actually the b ills  were not 

submitted by the appellant and have not been 

processed by the o ffice  of D .E *T . Allahabad but 

sc^eone brought them to Shri P .M .Srivastava for 

im plicating the appellant in  this  false and 

fabricated  case .
✓

9 . That Shri P .M .Srivastava  the then D *E .T . 

Allahabad also could not say any thing about the 

circminsstances in  possession of these b il l s  v/ith 

him nor he could clearly  say that these b i l l s  

were submitted by the appellant. I t  may bo

possible  that ^ ir i  P .M .Srivastava  the then 

D .S .T .A lla h a b a d  got prepared those b il ls  him self 

i f V l ^ T - ^  through some one and gave them to C«E»Il to

.counter act against the appellant v/hose wife filec 

a suit against Sri P .M .Srivastava  D « E .T .in  

Courts of lav7/ ,a n d  lodged an P . I .R .  on 2 5 .1 1 .6 9  

and complained on 1 0 .1 2 .5 9  (as per l is t  of defence 

documents subraittod by the appellant in  h is  

dofonce in  the cnqxiiry) (copy enclossd as 

Annexure I I I  and i v ) .

10 . That neither the presenting O ffic er  

nor the C .B . I .  eared to prove that those b il ls  

ara forged. During the course of enquiry they 

could not produce Dr.M-C.Gupta inchargc O .p .D *

M i d

i

u. ^\urnur
^vocato
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S .R .N .H o s p ita l  Allahabad and Chemist to estab­

lish  that the prescriptions and essen tia lity  

cartificates  wsr© not issued  or written or 

signed by the doctor and cash memos vjoro not 

issued from the Chemist* s shop. They also fa ile d  

to producc Hand writing  expert 's  opinion in  this  

regard. Thus they could not establish by v;hom 

the E .C . and Cash memos war© actually written 

dovm. The prosecution has tliereforc miserably 

fa ile d  to prove any chargc against the appellant, 

Sri B.D.Upadliya Er/.Supdt.s.R-N.Hospital#Allahabad

S .K .C ho pra  T •G .Allahiijad  did  not appear in  the 

enquiry . I . 0 .(In-sestigating inspector) of the ease 

was also not produced to -stablish the facts 

of the case . Thus neither submission of these 

b il ls  by the appellant could be proved nor any 

evidence was adduced to prove it  to be forged 

ones beyond any doubt.

C  th ird  P .w . Shri H .S-Tuteja

f - — - -’ — A .G *E . Q .D . Calcutta(Hand vjriting Export) has

-j\uiriur Qivcn h is  opinion on tne signatures of the claim 

Advooato
forms but it  docs not contain that these b il ls  

appear to be in tha handv;riting of the appellant.

It  is simply an opinion and as such i t  cannot be 

taken as tbe final proof to prove the- charges 

againstthe appellant. Secondly the appellant 

has boon denied th© opportunity by the E .G .to  

producc ani other export in  rebuttal of this 

opinion as defence v/itness inspite o f  h is  

application dated 2 5 .3 .8 5  and 1 .4 .8 5  in  utter
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>

xj

'■v;u.,. Advoccse

v i o l a t i o n  o f  i n s t r u c t i o n s  c o n ta in tsd  I n  D - G .P .

& T I'lcv; Delhi HO. 1 5 3 /1 3 /7 6  DISC dated 3 0 .1 1 .7 8  

(Copy enclosed as Annoxurc V ;»  Tnirdly  the 

statoncnt of H r .T u tcja  was recorded by the s«0* 

on 2 2 .5 .8 5  in tho abscncc of the appellant 

(Accusod o fficcr) and P .C .in s p it a  of h is  appli­

cation, datsd I S . 5 .8 5  i .o .  v/cll in  adguancc to 

tho c ffcct  that he cannot attend the enquiry 

on 2 2 .5 .8 5  due to h is  log fracturo in  an 

accidcnt by Motor cycle . Therefore tho statcnont 

of t h is  P.W* should not be td^cn into account 

as h is  statement v/ant without cross examination. 

No other date was given to the appellant to 

cross examine th is  v/itncss v?hich was sheer 

denial of reasonable opportunity of vfnich the 

appellant v/as e n t itle d . The statement of Mr. 

Tuteja  is not authenticated as it  does not 

bear the appellant's  signature as required in  

D .G . P &  T Now Delhi l';io.6 /6 6 /6 0  Disc,d.atGd

— ^ 1 4 .4 .1 9 6 1  and also in  Rule 92 of ? £: T Manual 

'"‘̂ Vol.III (Copy cncloscd as Anncxure VI 7 VIl)»

In  th is  way the solitary  ovidenco on upon the 

learned E *0 .  relied  on is  of Mr.Tuteja* s Hand 

v/ritina S : ^ 3 rt’ s opinion but in  the lig h t  of 

a}Dove facts it  is  totally  null and vo id  in the 

situation  mentioned above.

12 . That the order of the disciplinary

authority stipulates as fo llo w s :-

” I  K .K .R asto gi/ D-E-T-Sitapur in  

exorcise of ■oov/crs vested in  me, nave carefuxly
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examined the inquiry roport of tho inqviia:^’- officor, 

records of the inQuir\’'̂  'vidoxico adduccd during the 

inquiry and facts and circunstanccs of the case 

together v;ith the dsfcncc of the o ff ic ia l , Shri Kashi Prasad, i-,ave

conic to the conclusion that the chargc against shri 

Kas’ni Prasad,Telephone Operator has been fully
I

proved-and has bsen found to have contraavoned 

Rule 3 (1 )  tl) of CCS ( Conduct Rules) 1964^ I havo ,

■ therefore, corae to the conclusion that Shri Kashi

Prasad,Telephone Operator is  not a f i t  person to 

be retained in  Government service .” .

In  these orders no reasons havo bean 

recorded as to hov/ the disciplinary  authority carac 

to a conclusion that th.e charge stands fully  proved. 

In the case R .Abdul VJaiiab v s . union of India  (1976} 

2MLJ 92 it  has been held  d ĵ th e ir  Lordship tliat 

recording of reasons in  support of a decision is  

obligatory as it  ensures that the decision is  

roachcd according to lav; and is  not a result of 

-eaprice, vrhim &  fancy or reac;\cd on ground of p&li</

c;-qpecLLcncy. T h G  order given by the D .E ;T *S ita p u r

is therefore not a speaking orders as it  does not 

contain tlio grounds on which the D .E .T .S itapia : 

arrived at the conclusion that the charges stand 

proved and ends of justicc  v,’erc iPiot byawarding 

such a dire punishment of compulsory retirement 

fron sorvicc ignoring v?eightago to other service 

situations and is therefore liable  to bo set 

asid e .

13 , That during the course of enquiry the E .0«
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X  and slso the Disciplinary  authority v/hilc

determining judgment did  not cara to find  out to 

v.'hom th ■'.sc b il ls  wore orcsDntcd, who v/as 

rccaipiorjit of these billsi. and how w e r e  tr.ese 

b il l s  further processad i . e .  v j h a t h c r  i t  was 

cntorod in  any register ana i f  not what process 

d id  the b il ls  pass and since i t  non recoipt 

how d id  it  find  place in  thio Alrairah of the then

D .E .T .A lla n a b a d  Shri P .M .Srivastava . Ko Qvidcnco 

has bi'on adduced to prove that the appellant 

f i l le d  in  tnc M.R.forras and signed over i t . i t s  

suornission in  o ffice  also could not bo proved 

in  absence of any entry in rcceipt register as 

also in  absence of deposition of any Govt.servant 

to have received. The v fr io lc  evidence of stLbmission 

or b il l s  and its  being forged is  based on the 

opinion of P .w . $ .'r i H .o .T u te ja  (Hand writing  

E:cpert} to v;hom tlie appellant was not allovTed to 

cross examine. Opinion is  alvrays an opinion and 

unless it  is  corroborated and proved by oral or 

P I -- documentary evidencgc, it  cannot be talcen as a

^hhaya LK, umar
AdvoGatc cvidonc© of any fact to be proved on the

basis  or x-^ich it  hangs the fate of any Derson.

The appellant had applied for taking an other 

opinion and named the other hand v/riting e:<port 

on v;hom the appellant had f^all faith  that he 

v/ill not e:ictend favo^ir to any body but tl îat 

request was turned dovmby s.O. on the fear that 

the alone evidence on the basis ot v^-ich the 

appellant nay get punishment v/ill bo die av/ay 

and tr- v/hole drama of disciplinary  case vjill 

prove to be a farce , it  appears that the p . q . .



1 1 , Annoxurc 12 continuod

xj

i

E .O .  &  D .A . vTcro all^bont upon obliging  Shri 

P .M .SrivastavB/ under v;hat consideration the 

appailant cannot say and appellant v;as destined 

to got punishment from the hands of the revsrened 

authorities whether the appellant had coranittod 

any crinc or not or vjhethcsr charg© against him 

wore proved or not but vmilo doing so they have 

torgottcn# that higher Qtricors are s ittin g  on 

the higher chairs for redressal of justice 

denied and can recall the u n ju st ified  orders 

@f which the appellant has prosontly been 'a 

victirfi.

14-. That the appellant in  his  dot cnee

statement during the course of enquiry was

cross examined by the P .O .  while as a natter  c£

rules do not permit to cross examines the

accuscd by the P .O . It  v;as done in  uttor dis-

regard of the rules. For th is  appellant v;as

prcssurisoci by the E .G . and P .O .  in  lonliness

rrr makina him - D u z s e l i c d  and contu-sed m entally.
J(ur»ar

Advocate Ho has aLways denied the criarges levelled  

against him .

X5. That the appellant had nominated a

dofence assistant and on some dates the 

Controlling  Authority or the defence assistant 

had  informed the E .O* about h is  non-availability 

on v a lid  grounds w ill in  time as for  example 

D .E .  Phones B areilly  vide h is  letter  H o .3-8/
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G onoral/llO  datad 30.lOo85 and 2 4 . 1 .8 6  informed 

the E .O .  that hQ V7as suffering  from heart trouble 

but inspitG of that the E .O .  p r o c G c a o d  v.dth tho 

the onquirios ib a  in  abscncc of "cha dcj.enc© 

counsal and fin a lise d  the ease in h is  ovr  ̂ v/ay.

Thus the E .O .  d id  not o ffer  the appellant 

reasonable opportunity. Further inspite of 

application  in  defending him self made by the 

appellant on 1 1 .4 .8 4  tor cross examination of 

the P.VJs by h is  defence assistant the E-0. did 

not give any opportunity of cross cxaro.xnation 

and all the P.V^s vjont out vathout cross 

cxaraination during the course of encjairy.

That the learned E .O .  also d id  not 

sur.Taon tr.G defence witnesses and deroncc 

documents of the appellant xnspite o .̂ h is  

applications dated 1 4 .7 .8 2 /  5 r l l .3 2  and 5 .8 .8 5 *

It  is  also in  utter  v iolation  of raandatory 

provisions of Rules 14 (12 ) of CCS iCCA) Rules

-- 1965.

D\umar
Advocate

Y ] , That the appellant has already

received unimpcach::d x^unishment due to tne long 

time trial of more than i5 years being a victim  

of suftcrage of m anifold physical and mental 

tortures & m onitary/precarioucness due to the 

pendency of this case . Ho na.s also been sufj-<-rcd 

a lot of financial loss as h is  S«3« vjas not 

allov7cd to be crossed sincc 1 98 2 . A ll the 

increments due after  EB vjorc not given, time
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bound up graded promotion due on 3 0 .1 1 .8 3  v;as also 

not given to the appellant due to pendency of this  

ease for 15 y-^ars. The disciplinary  authority 

without having gone through personally into the 

facts and circumstsnces of the case on the basis  

of the records and ovidcnco aaauced iraposed a

> severe and harsh penalty of compulsory rctiroraent

to the appellant on h is  fault withoat considering

4- h is  age and service period  and records. The

punishment of compulsory retirement is , therefore,

' harsh to meet the ends of any ju st ic e *

That inspite ot all instructions and 

directions from the Govomment that unduly delayed 

cases and prolonged nature disciplinary  proceedings 

of major penalty, under Rule 14 of CCS (CCA) Rules 

1965, may be converted into minor penalties  \indor 

Rule 16 of CCS (cc A) Rules 1965 in  respect of 

cases pending for more than 6 years . But in  t^’is  

y- ~ Cc-sc it  has not been done although the proceedings

* " ^B ^a ya  iKumar _
ponding for more than 15 years, vath no 

fault  of the appellant.

19 . That the daughters of the appellant are

at marriageable ages and gro\vn up enougii. They 

require more monetary help from th e ir  father and heac 

of family, but the father (appellant>^ has been 

brought in  such a helpless position by the 

authorities of the department for no fault o f  h is , 

that he has to see before him h is  children c^ing 

of hunger and remaining shelterless.

/I
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P r a y e r .

.61

In  viov; of the facts and circurastances as 

mentioned above, the appellant most rospectfully 

prays tnat h is  appeal may kindly be allovrad and 

the orders of punishment for coapulsory r-tiromcnt 

from GGrvico passed by the D .E .T . ,  Sitapur aiay very 

kindly bo sat aside and appellant be allov/cd all 

service benoifts accurcd to him accordixig to the 

length of his  service.

Than]-^ing you.

Dated 3 0th,June 1986 

EnclsL. as above (10)

Yours fa ithfully ,

Sd , Kashi Prasad

Appeilant

T .O .(R e t d .)

Trunk Telephone Exchange 

Sitapur ”

-p/ o 498 Roti Godam, sitapur.

Copy to D .E .T .s it a p u r  for noccssary action .

A’IIc 's I'o J t c

_ _

fya 2(ftmar V-

Advo '̂j .p

Sd. Kashi Prasad 

Appollant.
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IN TH2 C:::i]TR£jj xiDMIMISTR^.TIv^ TRIBUl'IAL ADDITIOHAIi 

BENCH AT ALLiW^Bf^D.

Kashi Prasad  .................... ...........................................  A p p d la n t

v e r s u s .

Union of India  and others. Respondents

Part of Annc^axro- 12

T

■t/-

To

Tha Director T© la com.

(Central Area)

Behind Leal a cinema 

Lucknov/.

Subjcct &  Rcfcrcncc; Appeal of Shri Kashi prasad t .O .

Sitapur dated 3 0 ,6 .8 6  against ths orders cf 

compulsory retirement contained in the 

D .E .T .S itap u r  Memo No .Q .F o~65/k .P ./2 0 3  

Dated 30o5.86  (Received on 31.5.86§i

Respected S ir ,

It  is  most rcspcctfully sxirxnitted that h 

applicant was tried  dspa rtniontally the disciplinary  

proceedings which were concluded after  a lapse of 1  ̂

years on 3 1 .5 .8 6  imposing a punishment of compulso: 

rGtircmcnt against v;hich the applicant profarrsd 

appeal to your honour on dat®d-30.6.86 v/hich is  

pending v/ith your honour for consideration and 

favourablG orders and yet the same has not been 

disposed of fin a lly .

\zr77iar“
Advocoie

............ .. .....  ..\y
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In his^appGal though ho has taken the 

groands that tno Icam Gd anquiiri* o fticor  basod 

h is  findings and judgment solely on the basis  o f 

hand v/riting expGrt( shri H .s .T u to ja , A .G .E .  Q .D . 

Calcutta) evidence ( which stands oven without 

 ̂ cross oxamination \d.th him and also v;ithout

substantial corroboration by any other witness 

^  or ev idencs). in th is  conncction the hurnble

applicant requests your honour pleasure that

follovdng case law may kindly be considered 

at the time of disposal and final orders on h is  

appeal.

1977 Supreme court cases (criminal) at 

page 313 (Para 7) Criminal Appeal N o .22 of 1976 

decided on Po .l5#lS77  by Hon 'bla  shri p .m .

Bhagwati and Hon'ble shri MXirtaza Fasal A li ( j j )  

in  the bench of H o n 'ble  supreme Court of jndia  

case of shri Magan Behari Lai versus 

the State of Punjab .

In  this  case; Hon 'ble Lordships pleased

• to ho ld . » E>qoerts Opinion must alv;ays be rocsived

^^«£^ith great caution and perhaps non so V7ith more 
■A ivocato

Caution than the opinion of a handv/riting ei-coort. 

There is  profusion to precedential authority 

wnich holds that it  is  unsafe to base a conviction 

solely  on the basis of e>qpcrt‘ s opinion v;ithout its  

substantial corroboration. This has been unvcrsally 

acted upon and it  has almost become a rul® of law. 

This  typo of cvicience being opinion evidence in  

its  very nature vjcak and infirm  and cannot of
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it s e l f  form the basis  for a conviction” (para 7 )*

Further the applicant also v/ants to drav/ 

your honour's attention towards an othcrcase of 

Shri Ayodhya Prasad Mishra versus state of ffirissa, 

reported in  1985 in  Criminal Law journal at pags 

14 01, decided Hon 'ble Larrdship ( j j )  of the 

Hon’ ble Suprorae court of In d ia . i  th is  case the 

above notad contention also finds support, i t  was 

held  again by th e ir  Hon 'blc Lordship ( j j )  of 

Kon' bla Supreme court of India , •• Conviction on 

the basis  of hand w riting  ci<p©rts opinion is  

u n s a f e  until supported by other items of internal 

and external ©vidcnco. The conclusion based upon 

more comparison of hand v;riting must atloast 

be indcssivG and y ie ld  to the pesitive  evidence.

I t  cannot take place of substantial evidence 

and as such grave failure  of justice occurs*'.

♦

Iji this  way in the lig h t  o f  above mentioned]

^ Rulings and case lav/ the evidence of shri K*S»

Tutoja  a g e  QD Calcutta, Hand w riting  experts

—— --■ 'Opinion in  the applicant* s case being an opinion

Ktirnar Si^rS#thout its  substantial corroboration and also 

Advocato
having vd-thout cross examination v/ith the expert, 

i t  Has got av. value, tneretroi-s, i t  b®

trvaciccc. riuxi anu. vo id .

Fiirthcr i t  is  vrorth mention to draw your 

jv-ind atuention tov/ards the case reported in 

1985(1) Crime ( M .p) at page 227 in  the ease of 

Shri Kamar Oberai versus The state of Madiiya
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In th is  case the Hon 'ble Lordship ( j j )  of Hon’ bla 

Supreme Court of Ind ia  held# «• Opportunity to cross 

examination the v7itness is  not provided by 

producing the witness who prepares the documents 

brought on record.” In  the applicant's  case during 

tho course of Enquiry the Medical offi<£cr and tho 

ChGmist concom ed and shri s«K.Chopra, T .O .  

A llahabad  who ara alleged to prepare the documents 

have not boon produced nor any rcas’-ai hav© boon 

assigned for  th®ir non production nor any report 

regarding thcltr hand, writings and signatures is  

given by Shri K .S«Tuteja , tho Hand vjriting Cixpert 

examined in  th is  case at the time of his evidence. 

Though specimen signatures and Hand writings of 

above noted persons v/era sent to him for comparison 

and h is  opinion , inspite of these facts the 

documents prepared by them were used as substantial 

^ evidence against the applicant ■s '̂ithout observing

y the proper procedure to prove tiiem and providing

truth fullness of such evidence 

beyond any shadow of doubt.
< j\uinu.r "'iffisH

Advesalo

"  In  th is  way i t  is  a case of no cvidonce

and tho \tiOlQ  enquiry report and its  findings p-anse 

prepared by the E .O . arc based on the grounds of 

presum|3tions and londer tho influence o f  C .B .I *  and 

P .O .  The applicant in  h is  appeal dated 3 0 ,6 .8 6  it  

is  clearly  mentioned that ho has never submfc-fcted 

any such M .R .B il ls  for payment nor any attempt 

v;as made by him to got the pa\mient of these b i l l s .  

Even then i t  is  mentioned again that i t  is  a case
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> of 1968 and it  was brought in  the lig h t  in  1970 

a fter  a p lapse of tvjo yaaes without taJcingany 

action in  the o ffice  and also v.dthout making any 

entry in  the o fficc  rccords of controlling 

authority# During the period of these two years 

no reminder was issued  by tfeo•applicant for  its  

payment nor any explanation, c la rifica tio n , 

objection or any corraspondenco was naSc by the 

D .E .T .o ffic G A lla h a b a d . As por departmental Rules 

and for procedure for subraitting the M .R .b il ls  

and general practice adopted in  the department 

these b il ls  have got no O ffice  dated stamp/seal 

to shovj the name of o fficc  and the date on which 

they v.'Qre submitted nor they have got any entry 

in  any register of receipt and despatch section 

or in  dealing clerks receipt register . Those b il l s  

have got no remark or any entry on them of the 

D .E .T / a .O/J-A-0 (Accountcait)Head C le r V D °a l in g  

Clerk or Receipt and Despatch clerk nor they 

have been dealt vjith in  any f ile  or register of 

ih e  D.E.T.officffi Allahabad. They have also not

- r supported vjith any for^-jarding memo or

Advocalo
covering letter  of a «E.Phones t/ d  A llahabad or 

J .E  .(  E .S .P  Auto I I )  N .D .F .Exchange Allahabad

in  the cases, of through paper channel. There is

\

no such oral or docamentary evidence is  available

on rccord of tn'j enquiry proceedings to prove

the submission of these b il ls  by the cpplicant 

neither  direct in  D .E .T .o f f ic e  nor through 

proper channel. The b il ls  in  question, v;hen, 

where to whom and by vzhom and how they v;ero
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submitted is  not proved, it  may be a mannpu- 

lation  of Shri P .M .Srivastava  the then D .S *T . 

Allahabad and Shri S.IC.Chopra T .O .A lld ia b a d  

to tako revenge and to harass the applicant 

duQ to the enmity tho B:2asons racntioncd in h is  

>- appeal. Tiic dcpartracntal-procedure tor

submission of the m .r .b i l l s  have not bean 

■-t- follov;cd as discovsrod f ran a p lain  reading

the ovidencG and material on rccord. Tho 

nocGssary sntrios in  the departmental rccords 

docs not find any place nor prosecution Isd  

any ovidenco to this ctfcct that how those 

b ills  cane to th^ir hands and any action for 

payment of those b ills  and how they woro kept 

v;ith authorities for tv;o years v/ithout any 

action or explanation , it  proves that the b ills  

were not submitted by tho applicant for payment.

Wherefore it  is  respectfully prayed 

^ ’nonour that this  application may kindly

* ' <=r" ‘ Qtgif treated as a part of applicant* s appeal

^^gyooato (3^^ted 3 0 .6 .8 6  in  addition and continuation for 

considering as grounds of appeal. I t  is  also 

prayed that your honour nay kindly be pleased  

to decide the same at the earliest  posa. bio 

in  the favour of the applicant by setting  

aside the punishment order of compulsory 

retirement passed by the D.E *T-sitapvir on 

dated 3 0 ,5 .8 6 .

Dated 1 9 .8 .1 9 8 6  Yours faithfully ,

Sd ,Kashi Prasad, t .O .
Sitapur Retd

Copy to D .S .T .S x t a p u r  tor inror«ation  and k .a **4y8 Rotigodam

--
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DElaRTM.JNT OF TiiLECOMMUfilCATIONS 

OFFICE OF TH>i D IRJCTOR  T::.LECOMMTJNICATIONS (CA) LUCKNOW.

MEMO. N O . A D M (S ) / 4 2 - 4 8 /8 6 /5  D a t e d  at  LW th e , -^-87

S r i  K a sh i P r a s a d , e r s t w h ile  T .O .  Su ltan p u r  was 

c h a rg e sh e ete d  u n d er  Rule- 14 o f  CCSCCCA) R u les  v id e  

D . E . t .  A l la h a b a d  memo. n o . Y - 6 /K P /3  d a te d  2 6 .1 0 , 7 1  fo r  

a l le g e d  siibm ission o f  s ig h t  (8) f a l s a  m edical reim bursem ent 

c la im s  am ounting to R s . 6 3 7 .0 0  supported  w it h  forged  

p r e s c r ip t io n s , a s s g n t i e l i t y  c e r t i f i c a t e s  and Cash  memos in  

the  o f f i c e  o f  D . E . T .  A l la h a b a d .

The e n q u ir y  in  t h is  ca se  was co nducted  by S r i  3 .C .  

A w a s t h i , A .D .T . ( O P )  O f f i c e  o f G .M .T .  U .P .  C ir c l e  Lucknow 

who su bm itted  h i s  re p o rt  to  D . E . T .  ,S it a p u r  v id e  h i s  l e t t e r  

n o . C O N A .P d .  d a te d  1 0 /15- 4 - 86 .

The In q u ir y  O f f i c e r  i n  h is  re p o rt  r e fe r r e d  to  above 

gave  h i s  f in d in g s  as underi-

“ From the  assessm ent  o f  ev id en ce  i t  has  been  estab-
* « 

l i s h e d  t h a t  S r i  K a s h i  B r a s a d , T .O .  S it a p u r  w h ile  w orking  

as  T .O ,  A l la h a b a d  d u r in g  Decem ber_67  t o ,J u n e *68 had ' 

subm itted  m edical reim bursem ent claimjS a p p l ic a t io n s  in  the 

O /O  D . E . T .  A l la h a b a d  supported  w it h  fo rged  p r e s c r ip t io n s , 

e s s e n t i a l i t y  c e r t i f i c a t e s  6 cash  memos and thus f a i l e d  to 

m a in t a in  a b s o lu t e  in t e g r it y  and com m itted m isconduct therelqf 

co ntrav en ed  R u le - 3 ( 1 ) ( 1 )  o f Ci S (C o nd u ct) R u les  1 9 6 4 .  The 

C harg e  i s  p r o v e d ."

T h e  In q u ir y  R eport w as exam ined by I’he D . 2 . T ,  Qitapttr 

(D is c ip l in a r y  A u th o r ity ) a lo n g w ith  the  r a le v a p t  r e c o r d s .

The  D . e . T .  S it a p u r  h e ld  th a t  th e  charge  a g a in s t  S r i  K a s h i  

P rasad *  T .O .  was f u l l y  proved  and he was found to have 

c o n trav en ed  R u l e - 3 ( l ) ( i )  o f  C C S (C ondu ct) R u les  1 9 6 4 ,

The  D .iC .T . S it a p u r  fu r t h e r  co n clu d ed  th at  ha s a id  

S r i  K a s h i  P r a sa d , T .O .  was not a f i t  person  to  be  r e t a in e d  

in  G o v t , s e r v ic e  and ordered  th a t  S r i  K a sh i P r a s a d , T .O ,  

S it a p u r  be  co m p u lso rily  r e t ir e d  from G o v t , s e r v ic e  w ith  

im m ediate  e f f e c t  v id e  h is  memo, n o , Q F - 6 5 /K .P . /2 0 3  d t ,  

3 0 , 5 . 8 6 ,

S r i  Kajd^i P r a s a d , R e t ir e d  T .O .  J it a p u c  s u b r it t e d  an 

ap p ea l d a te d  3 0 . 6 . 8 6  to  the un d er s ig n ed  a g a in s t  the 

punishm ent o f  Com pulsory R etirem ent  from o:irvica as imposed 

upon him  v id a  D . E . T .  S it a p u r  memo. n o . Q F - 6 5 A - P ./2 0 3  

d t .  3 0 . 5 . 8 6

T\m - C o n t d . . . .  2 /-

l^vooato

L -

\
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H is  appeal as mentidni=d above was r e ce iv e d  in  t h is  

\ o fi.ce w ith  D . E . T .  sitap\ir l a t t e r  n o . Q P - 6 5 /K .P . /2 1 0

d t ,  3 1 , 7 , 8 6 ,  a lo n g w ith  i.- 'aravrise comments o f  d i j c i p l i n a r - /  

a u t h o r it y  and the r e le v a n t  o r i g i n a l  reco rd b .

J*' o h r i K a s h i  P r a s a d , k s t ir e d  T .O .  S it a o u r  fu r tn e r

su bm itted  an o th er  a p p l ic a t io n  dated  1 9 . 8 , 8 6  d ir e c t l y  t:o 

the  u n d e r s ig n e d  g iv in g  soma a d d it io n a l  p le a s  in  continua-  

"T  t io n  o f iiis appeal d a ta d  3 0 , 6 . 8 6 ,

I  have  gone thro ugh  the  e n t ir e  case  in c lu d in g  p ra- 

w is a  comments o f  t h e  D i s c ,  a u t h o r it y , o r i g in a l  D i 3C . case 

f i l e .  In q u ir y  R ep o rt , reco rd  o f e n q u ir y  proceeding^;, 

reco rd  o f  p r e lim in a r y  e nq u iry  co nducted  by C .B ,I ® ( J P B )  

Lucknow  and th e  o r i g in a l  docum ents as l i s t e d  in  A n n e x u r e lll  

J to  the  ch a r g e s h e e t  dated  2 6 , 1 0 , 7 1 ,

I  have v ery  c a r e f u l l y  co n s id e r e d  the  appeal d a te d

3 0 , 6 . 8 6  o f  i r i  K a s h i  i-rasad, R e t ir e d  T .O .  J it a p u r  as w e ll  m  

etX h i s  subsequen t  a p p l ic a t io n  d a te d  1 9 , 8 , 8 6  a.n the  l ig h t

o f  reco rds  as  m entioned  in  the  p re ce d in g  para  areS havp

coma to  the  fo llo w in g  c o n c lu s io n s :

Ci) The  c o n te n t io n  o f  t h e  a p p e lla n t  that the fa c t u a l  

e v id e n c e s  h ^v  b asn  ign ored  i s  not correctr

( i i )  The a p p e lla n t  i s  m aking d i s  -ute over subm issio n  o f 

, 8 M .R .  c la im  a p p l ic a t io n s  by  him  in  the o f f i c e  of

D .i i ,T .  A lla h a b a d  or the ground th at  the s o u r c e / 

mode o f  r e c e ip t  o f th ese  b i l l s  c o u ld  not be  

c o n fir m e d . H is  d e n ia l  about subm issio n  of th e  M ,R , 

c la im s  in  q u e s t io n  i s  im m aterial when i t  i s  

e s t a b l is h e d  t h a t  the M .R . c la im  a p p l ic a t io n s  and 

t h e i r  e n c lo s u r e s  had been sign ed  by the a p p e lla n t  

as p e r  rep o rt  o f  a .g .J .Q .D , C a lc u t t a .

( i i i )  In  parao-<., 5 , 6 , 7 &  B of h is  a peal on

3 to S f ie  dppjllr ’ n ’ aii  ̂ rot s.ble to  --at forth-

a n y p l s a e ib l s  r ^a jo n  n.js or •‘•-'iv r.7 to

■5u b - .t - s n - r  t .u .t  i i . l a  In qv.----on 'vara

y

(i'tr)

i'j m.ic.ily j's-uni’. .r 

1 v; . t  -i i  ■

'a If̂ umar

Mvooet®
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(v ) The c o n te n t io n  o f th e  a p p e lla n t  as e x p ressed  in  Para- 10 

o f  h i s  appeal i s  not c o rre c t  as i t  is  ths p r e ro g a tiv e  

o f  the  p r e s e n t in g  o f f i c e r  to  produce  on ly  those  

w it n e s s e s  by  w hich  th e  ch arge  can  be  provad  and th ere  

i s  no com pulsion  to  produce  a l l  the  w it n e s s e s  l i s t e d

in  the c h a rg e sh e et*  From th e  rep o rt  o f H an d w ritin g  

E xp ert  d a te d  1 1 . 6 . 7 1  and h is  statem ent reco rded  d u r in g  

t h e  coursQ  of e nq u iry  i t  is  e s t a b l is h e d  beyond  shisdow 

o f  any doubt t h a t  M .R .  c la im  axjp licatio ns  in  q u e stio n  

. and  t h a i r  e n c lo s u r e s  had been  s ig n ed  by  th e  a p p e lla n t  

end th a t  no e v id e n c e  w as found by  him  3u g g a ^t ln g  th at  

the  q u e s t io n e d  w r it i n g s  and s ig n a tu r e s  ware produced  

by  somebody e ls e  b y  co pyin g  the  w r it in g  h a b it s  o f  t h e  

a p p e l l a n t . Thus I  f e a l  t h a t  th e re  i s  no room_ fo r  doixbt 

about s ig n a t u r e s  o f  th©  a p p e lla n t  on the  docuiments in  

q u e s t io n .

(v i )  Ac rsentipnad by  th e  a p p eL la n t  i n  P a r a —11# the  clairr.

form s are  no doubt not in  tKe h a n d w r it in g  o f  the  appe-

- . llant<  b u t  whe.n ha  has  s ig n e d  on th e se  cla im s  as w ell

as  on the  d u p l ic a t e  c o p ie s  o f the  Cash  Memos in  the

c a p a c it y  o f  c la im e n t , h is  ^ a  t h a t  the  c la im s  d id  not 

b e lo n g  to  him  o r  v;ere not subm itted  by  him  stands no­

w h e r e .

The c o n te n t io n  o f  tne  a p p e lla n t  i s  not co rrect  

beca u se  tho  o p in io n  o f  A s s t t . G c / t ,  ^ x a n in e r  o f 

Q u e s t io n e d  Docum ents, C a lc u tta  h a s  got ample w e ig h t*

AlrthottghThe In q u ir y  O f f i c e r  h as  njst a g r e e d ^ fo r  

tho  e x a m fn a t io n 'o f  Q u estio n ed  Document.3 by  another  

h a n d w r it in g  e x p e r t  of th e  c h o ice  o f  tho accused  fo r  

oecond o p in io n . The  d e c is io n  o f  th o  In q u ir y  O f f i c e r  i n  

t h i s  reg ard  i s  c o r r e c t . However he was perm itted  to  

cross- exam ine S r i  H .S .  l u t e ja , A . G . S . Q . D .  C a lc u tta  on 

2 5 .*7 .8 5  b y  th e  I . O .  v id e  h is  l e t t e r  Koo C O N /” a s h i  P r a s e d /  

d a te d  2 5 . 7 . 8 5 .  Thus the  statem ent o f  ths a p p e lla n t  

tha-: he  was not a llo w e d  to  cro ss  exam ine t h is  P r o s e c u t io n  

W it n e s s  i s  q u it e  in c o r r e c t . 5>urther i t  Is  not co r r e c t  

on the  p a r t  o f  th e  a p p ella n t  to c h e M e n g e  the  v a l i d i t y  

o f  th e  statem ent o f  :ari Turej£  reco rcsd  on !> ^ .S .8 5 / 

be c a u se  h is  C e f e n c a _ A « 3tt- p resen t  or

t h a t  day  as c o n fin a e d  iro rr . n i i  s 'g r a t  ires on the 

^^^^^statem ant o f S r i  T u t e ja  d t . 22

Co:.

^ucaar ^ isU  
ZidJvooatB



H is  re q u e st  th at  t n i s  s o l i t a r y  avideirca ,

(Statem ent o f  S r i  T u t e ja  d t .  2 2 . 5 . 8 5 )  not be

tak en  in t o  accoun t i s  not a c c e p ta b le  in  v iew  o f  the

fa c t  th at  i t  was reco rded  in  p re se n c e  o f  h is  D efe n c e

A s s t t .  and t h a t  the a p p e lla n t  who wao p erm itted  to 

croSB- exam ine S r i  T u t 6j a  f a i l e d  to  a v a il  o f  the 

o p p o rta n ity  a ffo r d e d  to  him  by  the  I . O .

( v i i )  The c o n t e n t io x ^ f  the  a p p e lla n t  in  i:’ara- i2 o f  the 

appeal i s  not c o r r e c t , b ecau se  a copy o f  tha  In q u ir y  

R ep o rt  was a lso  g iv e n  to him  a lo n g w ith  the Punishm ent 

o rd e r  d a t e d . 3 0 . 5 , 8 6 ,  th e r e fo r e  th e  D i s c .  A uth o rity  

d id  not fa e l  i t  a p p ro p riate  to  r e it e r a t e  each  and 

every  d e t a i l  in  the  'punishm ent o rd e r  t o o ,

( v i i i )  Tha c o n te n t io n  as  e x p re sse d  in  Para- 13 is  not 

accfiptable in  v iew  o f  the f in d in g s  reco rded  in  Paras  

(V) Sc (v i )  a b o v a .

( i x )  I t  i s  not p o s s ib le  to co n s id e r  i t  as t h i s  s ta g e . 

The  a p p e lla n t , wcs fr e e  to r e f r a i n  from g iv in g  any

. statem ent and  to re p o rt  the  m atter  to the  D i s c ,  autho­

1 1 1  ̂ ^

r i t y  w h ich  was not dona by  h im .

(x )

J

W hatever  has been  s ta te d  by the  a p p e lla n t  in  Para- 

15  fie 16  has  got no s ig n i f ic a n c e , b ecau se  f i n a l l y  on

2 9 . 1 . 8 6  whan he }C}a^s asked  by  the  I . O ,  w hether  he fu r th e r  

w ish ed  to  p ro du ce  any document o r  w itn e s s  or to  cross- 

exam ine any w it n e s s , the a p p e lla n t  s ta te d  th a t  he d id  

n o t  w is h  to  do so ond would o n ly  f i l e  h is  'W r it t e n  

B r i e f  thi'ough h i s  D e fe n c e  C o u n s e l * .

(x i )  The  a p p e lla n t  co uld  not be a llo w ed  to  c ro ss  the

E .B .  as m entioned  by  him  in  Para- 17 due to pendency 

o f  d i s c i p l i n a r y  case  a g a in s t  him  as  p e r  ruler, on the 

S u b je c t .

( x i i )  The  c o n te n t io n  / o f  the a p p e lla n t  as  e xp ressed  in  

Para- 18 is  n e it h e r  c o rre ct  nor a c c e p t a b le .

A f t s r  Going through the whole case and considering
the  p o in t s  r a is o d  by  the ajjpellant in  h is  appeal d t ,  3 0 . 6 .

86 I  f in d  t h a t  the  a p p e lla n t  had  s ig n e d  on M .R . c la im

a p p l ic a t io n s  an d  d u p l ic a t e  co p ies  o f  Cash Memos w hich  is

v e ry  la r g e  i . e .  t h ir t y  two in  numb'ir, as co nfirm ed  by  t h e

A . G . a . Q . D .  C a lc u t t a  v id e  h is  rep o rt  d t .  1 1 > 6 .7 1  w h erein

th e se  docum ents -signed by the a p p e lla n t  have been termed

aa Q l . Q IA , Q 6 ,  Q 7 , B® Q l l ,  Q l2 , Q 17 , Q lB , Q 2 1 , Q 2 2 , Q27,

0 2 8 ,  Q 3 1 , Q 3 2 , 0 3 6 ,  Q 3 7 , Q 40 , Q 41 , Q 46 , Q 4 7 , 0 5 0  Q 5 1 , v.55,

Q 5b , Q 5 9 , Q 60 , Q 64 , Q65, Q68, Qb9, Q74 and Q 7 5 . ^
. . .  5/-

^a m a r

\
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The re p o rt  of A .G . i i .Q .D .  C a lc u t t a  and h is  statem ent 

d t .  2 2 , 5 . 8 5  are  v e ry  c l e a r  and  s p e c i f i c  Ijecauao has 

g iv e n  h is  report w ith  due  ‘ca re  a f t e r  com parison of the 

q u e s t io n e d  s ig n a t u r e s  o f the a p p e lla n t  w ith  h is  adm itted  

specim en s ig n a tu r e s  w r it in g s  and d i d  not express  the 

l e a s t  doub t  about even a s in g le  s ig n a tu r e  out o f  the 

q u e s t io n e d  t h ir t y  two s ig n a t u r e s .

From th e  reco rd  of in v a a t ig a t io n s  made by. the
<2. ♦

C . B . I .  i t  i s  a ls o  e s t a b l is h e d  ^tj^ond doub t th at  th e re  w as 

no p o s t  o f  Incharge?< Q . P .D .  in  the  s a id  H o s p ita l  and no 

se o l(ru b b e rs ta m p ) o f  “ In c h a r g e , O . P . D . ,  S .R .N ,  H o s p it a l ,. 

A l l a h a b a d "  was in  use  in  th a t  H o s p i t a l ,  I t  th e re fo re  

Onply  pro v es  t h a t  th e  s ig n a t u r e s  o f  the d o cto r  and sealo  

o f  In c h a r g e , O .P ^ D .  S .R .H ,  H o s p it a l , A l la h a b a d  on the  

E s s e n t i a l i t y  C e r t i f i c a t e s  and Cash  Memos Were fo r g e d .

The main is s u e  r a is e d  by  the a p p e lla n t  in  h io  

o p p eal d t ,  3 0 . 6 . 8 6  and  subsequent a p p l ic a t io n  d t .  1 9 . 8 . 6 6  

i s  t h a t  the  p r o s e c u t io n  co uld  not e s t a b l is h  ao to  how d i d  

- th e  M .R ,  c la im s  .in  q u e s t io n  reach  D . 2 . T .  A lla h a b a d  or were 

r e c e iv e d  in  h i s  o f f i c e .  T h is  p o in t  i s  o f  no m a te r ia l  

s i g n i f i c a n c e  whan i t  i s  e s t a b l is h e d  beyond  doubt t h a i  teJt 

'the c la im s  and d u p l ic a t e  Cash  Memos (n o t  one or ' two but 

t h ir t y  two in  number) b e a r  the  s ig n a tu r eo  o f  the a p p e l la n t . 

A s  the  s ig n a t u r e s  are  on th® M .R , c la im  a p p l ic a t io n s  an d  

on th e  re v e r s e  s id e  o f  d u p l ic a t e  c o p ie s  o f  the C ash  Memos, 

i t  ia  a l s o  o u t  o f  q u e s t io n  to t h in k  th a t  h is  s ig n a tu r e s  

v e r e  d e c e i t f u l l y  o b t a in e d  by  somebody fo r  t h e ir  ^lisuse . 

Th u s  when th e  M .R , cl.aims b e a r  i^iis sign?»turea the q u e &tio A  

o f  t h e i r  su b m issio n  b y  anybody e ls ^  does  not a r is e  and 

the  a p p e lla n t  can  not severe  h i s  co n n ec tio n  w ith  them 

m erely  by  d e n y in g  t h e i r  su b m iss io n .

The  court* s v e r d ic t s  quoted  b y  the  a p p e lla n t  < 

h i s  a p p l ic a t io n  d a t e d  i9 ,8 .,8 .f »  .relate to  c r i m i n a l /j u d i c i a l  

p r o c e e d in g s  where i t  is  esa.’in t ia l  .to iasoess the evidenjje 

CO pe*.- norms l a i d  down in  E v iden ce  A c t  w hereas in  the  

dep artm ental d i s c i p l i n a r y  p ro c eed in g s  the  stan dard  o f  

- p r o o f  r e q u ir e d  i s  th a t  o f  preponderance  o f  p r o b a b i l i t y .

- ..........

Oonticl« • • 6/̂ **

^hS£a^a Jiumar
Za^oeat®

\
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I  t h e r e fo r e  agree  » l t h  the  d e c is io n  of the D l s c l p l l n .r y  

A u t h o r it y  t h a t  th e  a p p e lle n t  1»  g u i l t y  of the  ch arge  It. ■ 

o o n t r e v n t l o n  o f  Rule- 3 ( 1 ) ( 1 )  o f  CCS (Conduct) R ulee  end d o n .  

n o t  d e s e r v e  to  be  r e t a in e d  In  G o v t , s e r v ic e . I  f e e l  th at  

duo c o n s id e r a t io n  h a .  b e e n .g iv e n  by  t h ,  O i ,c l p l l n a r y  a u th o rity  

« h l l .  d e te r m in in g  th e  quantum o f  punishm ent w hich  I s  T i l t e  

a d e q u a te  and  deserves, to  b e  m a in t a in e d .

O R D E R

I  P K a l s i ,  D ir e c t o r  Teleco m . (CA) Lucknow hereby  

^  r e je c t  t L  ap p ea l d t .  3 0 . 6 . 8 6  o f  4 r l  K e .h l  r r a s a d  T .O .  S lta p u r

in c l u d i n g  h i s  a p p l ic a t io n  e t .  1 9 . 8 . 3 6 (v h lc h  fo r m , a  p o rt  

o f  t h e  appeal d t .  3 0 . 6 . 6 6 )  and co nfli™  th e  p un ishm ent  o f  

"C om pulsory  R etirem en t  from s e r v ic e ” as Im posed by  the

D . E . T .  S lt a p u r  v id e  h i s  memo. n o . 0 P - 6 5 / K . P . / J 0 3  d t .  3 0 . 5 . 8 * .

( S .P .  K A L S i , - t ., /  
d i r e c t o r  TSIjECOM. (c e n t r a l  AREA) 

LUCKNOW.

Copy toI 

1 . “ ri, K .K .  R .s t o g l ,  Telecom . M  -1. S n g in e e r ,

^  fo r  in fo r m a tio n  and n e c ess a ry  a c t io n  « A  to  h i s  l e t t e r

 ̂ n o . Q F / 6 5 A V 2 1 0  dt.  J l . 7 . 8 6 .

r  s r l  « s h l  P r a s a d , R e t ir e d  T . O . .  H . » 0 .  4 , 8 ,  RotlOodam

t J r r S r v : ? a d “ i n f a r  S ‘c S p l ’ and th e  r e c e ip t  should

S n e n t  to  t h i s  o f f l . »  fo r  r e c o r d ) .

S /D o o k  t  p e r s o n a l  f i l e  o f  S r l  K a s h i  P r a :,ad , R e t ir
3 & 4 .

5 .

S i t a p u r .

6 ,  S p a r e .

T .O ,  S it a p u r .

D i s c ,  c a s e  f i l e  o f  S r l  K .B h l  P r a sa d , R eti- ed . I . ® .

T'C

ar JJixit' 

^ TOCOte

\
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BEFORE THE CENTRAL AI>1INISTRATIVE TRIBUNAL 

ADDITIONAL BENCH 

ALI^HABAD

COUNTER AFFIDAVIT 

IN

REGISTRATION NO, 459 OP 1987

Kashi Prasad o* oo oo »e ^ P l ic a n t

Y .

>

V__Q ^ r __s u s

1« Union of India,

through the secretary,

i$S2s4^*s?^^artnient o f  Tele-Conununicatlon, 

Ministry o f  Conununication,

New Delhio ^

2» The Divisional Engineer,

Telegrap h,

Sitapur, 

3o The Director,

Tele^CoiHo, Central Area,

Lucknovf

Res>ondents,
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A f f i d a v i t  of 
^ ------- “

Sri '-tvA La J.____________

aged about 

son

ars,

V tSV\>:-e. •

--U^- tcgl7 . U . Ip, tjLpjLf'o  luiCy>n£f-<~^ ^

- ; DEPONENT j -

I ,  the dqponent named above, do 

hereby soleninly affirm and state as follows s

V

lo That the deponent is  tsorking as

^  fe9^S«^u»va H < j <fey«-KM)

and has been authorised to look after ths 

case and to file  the present counter affidavit 

on behalf of the respondents in the above 

mentioned caso « He is , as  such, fully 

'S . acquainted with the facts of the case 

V’̂ -d^osed to below t

That the deponent has read



the contents of the aioove acted application 

filed  by the applicant Isefore this l©n* ble 

Tribunal and has fully understood their 

contents «

3c  That the contents of

paragraph 1  to i  of the application require 

no reply by means a£ this affidavit as the 

same are matters of record *

4o That in reply to the

contents of paragraphs ( l) of the application 

i t  is submitted that the same are matters 

of record and re<jaire no r ^ l y  by means of 

this affidavit e

V

S* TlBt the contents of

-paragraph 6 ( 2 ) of the application are 

aamitted e x c ^ t  that the contention cf 

the ‘applicant that no charge of any bad 

:^on was levelled against him is  not 

t because in the charge sheet it  

alleged that he ted submitted eight
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false lEBdlcal reimJaursement claim applications 

supported with forged prescr^tions, essentia . 

lity certificates and case memos in contraven- 

Uon of Rule 3 (^) (i )  of C .C .S . ( Conduct ) 

Rules, 1964 which cec^ires that every 

Oovernment servant shall maintain absolute 

integrity at all timesoo

It  is  stated that the 

submission of medical reimbursoment claim 

applications supported byfelse cash meitos 

etc, itself inplied that he ted attenpted 

to get th s  money deceitfully from ths 

d^artment «

60 That in r ^ l y  to the

contents of paragr^h  6 ( i l l  ) of the 

^plication  it  is statee t l ^ t l t  is  true that 

ths matter was got investigated by t he 

Central Bureau of Investigation but the 

contention of the ^p llcant  that the case 

' wassrecommended for departmental action 

by t ^  Central Bureau of Investigatioo 

merely'due to lack of evidence is  only his
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presunptiaa, not si;5>ported by facts and 

are not admitted *

7o That the contents of

paragraph 6 (iv ) of the application aare not 

admittede It  is stated tha;t the applicant 

was i9-sued a chargesheet vide D .E ,T , Allahabad 

rffi mo NOo Y- 6/K .P ./3  dated ^ t h  of October, 1971 

and the Inquiry Officer was appointed, but 

not much progress could take piece «

V

80 That the contents of paragr^ h

6 (v) of the application are not adraittedo 

I t  is  stated that the contention of the 

applicant that Sri S.D.Misra, Assistant 

Sub.Ini^ector of Police was appointed as 

Presenting Officer merely because the 

chargesheet was issued in coirpliance with 

the orders of C ,B ,I , is not correct* As the 

case was investigated by the C B ,I , the 

senting Officer was from C. B ,I , who 

^ ^ 1  acquainted with the facts of the

That the contents of
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paragraph 6 (vi ) of the application are 

matters of record and as such are not admitted*,

lOo That the contents of

paragraphs ( vii ) of the application are 

matters of record and as such require no 

r<5>ly by means of this affidavit ,

llo That in r ^ l y  to the

contents of paragraph 6 ( v iii ) of the 

application it  is submitted that no (ijub"  ̂

the name of Sri H.S.Tuteja, Assistant 

Government E^m iner of Questioned Document, 

Calcutta was not included in ,tte witnesses 

named in Annexare IV to the chargeaheet 

but his report ( opinion ) dated n t h  of 

June, 1981 was included in the list  of 

documents ( Annexi re ®III ) onthe basis 

of which the charges \nere proposed to be 

^ in e d o

I t  is submitted that recording 

ement of sri Tuteja was considered

1

of t -  / 7 
^  /V'-'/

■5,
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necessary isy the I n ^ i r y  Officer for corro­

boration of his r ^ o r t  dated 11th of June,

1971 #iich is  a material evidence in support 

of chargeso Inclusion of Sri Tuteja* s name 

along with others was requested vide Presenting 

Officer* s application dated 29th of ;^ r i l ,

1983 and tte same was allowed by the in<jairy 

Officer and no objection was raised by the 

applicant o

r

/

12o That in reply to the

contents of paragraph 6 ( ix  ) of the 

application it  is  submitted that the 

contentions raised by the applicant are 

not correct* He was issued a chargesheet 

on the 26th of October, 1971 and the 

Inqf-iiry Officer was appointed isai cspqoaaznt 

but due to various reaa>ns no much 

progress could take place in the case#

The department itself is  not to be balmed ^lonCo
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Annexure-lo

contents of paragreph 6 ( x ) of the 

application it  is  submitted that it  is  

correct that on the 14th of July, 1982 the 

applicant requested for infection  of the 

documents and submitted the list of documents 

and witnesses which he wished to produce in 

defence, the same was allo\;SBd by the In<jairy 

Officer on the 29 th of i^r il , 1983 in t±ie 

proceedings dated 29th of April, 1983, ^ 

true copy of v^ich is being filed herewith 

and is marted as Annexure C ,A ,-1 to this 

counter affidavite

V 14o Ttet in reply to the

contents of para graphs 6 (xi ) &  ( xii ) 

of the ^plication  it  is submitted that the 

retguest of the applicant for inspection of 

additional dacuments was allowed by t he 

Inquiry Officer as indicated in reply to the 

contents of paragraph 6 ( x ) in the 

procoeding paragraphs of this a ffi& v ito

He was furtter directed to

intin^te the list of defence witnesses

/./
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etCo vide Inquiry Officer* s letter dated 22nd 

of February, 1985« In rei^jonse to this 

the applicant vide his application dated 

25th of February, 1985 espressed his 

inability to produce th© evidence in support 

of his defence at this stage* He also 

esgjressed his inability to produce certain 

documents in his defence as they will take 

some time to procure from the Courto

Ag^in the applicant vide 

his letter dated 25th of March, 1985 wanted 

to produce some (toctiments ( details of 

the documents not given ) in his defence 

and submitted two names of handwriting 

finger print experts to know the factso 

The applicant vide his application dated 

25th of July, 1985 produced photostat 

copies of six documents stating that 

further documents will be submitted by him
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contents of paragraph 6 ( xLv ) of the

application it  is  submitted that the

reasons for recording tte statement of

sri H .s .lt i^ ja , Assistant Govemraent

eV
Eaeminer/Questioned Document, Calcutta have

#N

already been mentioned in r ^ l y  to the 

contents of paragr^h  6 ( v ii i  ) of the 

application «

S/Shri L.R.Nigam, S .  L ,  Richharia, 

Dro S .C ,K a n sa l and Smt«Shirin Rodoney were 

summoned as additional proceflution witnesses 

as rec^ested by the Presenting Officer* s 

application on the 29th of ^ r i l ,  1983o

V

l6o That the contents of

paragr^h  6 C xv ) of the application 

are not admitted® It  is  stated that the 

available witnesses were examined and next 

te of B t h  C Efe and 1 9  th of May, 1984 t̂ as

•—  ' contents of paragr£¥>h 6 ( xvl ) of the

That in r ^ l y  to the
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-V' application it  Is  stated that the departmental 

rules do not p e m it  the promotion of a 

Govejrxuaent sarvant during the pendency of 

any disciplinary case against him*

r

r

18® That in reply to th3

contents of paragraph 6 ( xvii ) of the 

application it  is  suJomitted ttet it is  true 

that the disciplinary proceedings were 

prolonged but the case ^ s  also delayed because 

the applicant himself recjaested for adjoumo 

ment of dates fixed by the Inquiry Officer 

on liic six occasions e Rests of the 

averments made in the paragr^h  under 

reply are  not admitted « They are 

matters of record and require no r ^ l y  

by means of this affidavito

19o That the contents

of paragraph 6 ( xviil ) of the application 

matters of recordLand as such 

no r ^ l y  by means of this affidavit o

That in reply to ths
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contents of parag r^h  6 ( xix ) of the 

application it  is  stated that the

applicant could not be giv«a promotion or

.cTe^
allovisd to /c o ^s s a  the efficiency bar due to 

pendency of disciplinary proceedings against

hifflo

21® That the contents of

paragraph 6 ( xx ) of the application ajre 

not admittedo i t  is  stated that as late 

as on 29th of January, 1986 when the ^p lic an t  

was pacifically  a sked by the in<jiiry Officer 

whether he wished to cross examine any of the 

witnesses he told that he neither wished to 

cross examine any witness nor he wanted 

to produce any document or witness in his 

defence*

22o That the contents of

paragraphs 6 ( xxi ) and 6 ( xxii ) of the 

application it  is  submitted that the request
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for taking the photographs of d ilu te d  

documents by tte handwriting expert of eppli- 

cant* s choice as well as the cross-examina­

tion of the prosecution e ^ e r t  Sri H.S. 

Tuteja by the handwriting ejpert of 

applicant* s choice vide application dated 

Ie4el985 ( Annexure -6 ) were not 

permissible as per rules in accordance 

with the Director General^ post and 

Telegr^h , New Delhi letter No* 153/13/76- 

Disc* dated 30th of Noveitoer, 1978 

enclosed by the applicant as Anneyure ‘ 4» ,

The applicant himself 

was of course permitted to cross-examine 

sri H.S,TUteja, a . g.E ,q ,D , Calcutta 

by t he ln<jiiry Officer on the 25 th of July, 

1985o

23o TlHt it is  &irther

;^vsufc«nitted that the r ^ o r t  of Sri H.S,

'•>‘vA
very clear and was not at

] \
I ail doubtful and as such there Was no
r'

^  need for second opinion of any handwriting 

expert, which was the sole purpose of the
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applicant Of producing a seconcl handwriting 

espert of his own clioice *

24* That the contents

of paragraph 6  C xxfcki ) of the explication 

are not adinittede It  is suisroitted that 

on the ^ t h  of July, 1 ^ 5  the applicant 

was permitted to cross-examine Sri H.S. 

Tuteja, A,G,E,©„D, Calcutta but the 

applicant himself failed to avail of the 

opportunity given to himo

25* That in reply to

the contents o f paragraph 6 ( xxiv ) of 

the applicaJttion i t  is  stated that it is  

true that the Presenting Officer was not 

present on the 22nd of May, 1985 v^ereas the

handwriting esqpert l«eo Sri H .s.Tuteja,

f ^ ^
Assistant Gc^mment Bxaminor^ Questioned

Document, calcutta a ttended the hearing

ter a n̂ frtDer of adjournments in the
V> •
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past and as such his statement which is 

in the form o f  opinion of a handwriting 

espert was taken« The Defence Assistant 

of the ^p lic a n t  was present who preferred 

not to CEOss-e ooiainine sri Tutejao Ths 

contention of the ^p lic an t  is  not correct 

that the in<jiiry Officer tes worked as 

the Presenting Officer o

26, That tie contents

A

Annexare-2

of paragraph 6 ( x x v  )  o f  the epplication

are no t adtnittedo It  is  stated ^ the 

presunption of the applicant in ths 

paragraph under r ^ l y  is  cfuite iacorreCto 

The date o f application i & s  been correctly 

mentioned as 25th of July, 1985 in 

Annexure~8e A true copy of the application 

dated 25th of July, 1985 is  being filed 

herewith and is marked as Annexare C,A,-2 

to this counter affi<fevlto
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• 16,

contents of paragraph 6 ( xxvi ) of the 

application i t  is  ^iMnitted that the 

contention and presunption of the applicant 

as e^ressed  in the paragraph under reply 

ore not correct because he catogorically 

stated that he did not want any document 

and witnesses for production in his 

defendant when ^ec ifica lly  asked for by 

the Inquiry Officer and ^ e c ia lly  when hs 

apprehended that the re<|Lilred documents 

had not been called for by tl« In<jiiry 

Officer as mentioned by him in the 

preceeding paragraphs of this affidavito

V

28b TlBt the contents

of pdsagr^h  6 ( 30!vii .) of the applicatiCHi 

are not admittedo I t  is  ^aitwaitted that 

it  vicis not felt necessary by t hs in<jairy 

Officer inview of the applicants statement 

dated 29th of January, 1986 wteaax vrtierein 

the applicant's had clearly mentioned 

t he did not wish to produce any 

^aument or witness in defence or to 

ss»e3{amine any witness e A true

. .
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Annexare-3
copy of the same is  iaelng filed herewith 

and is  marked as Annexure C.A,-3 to this 

counter affid v it .

X

That in r ^ l y  to 

the contents of paragr^h  6 ( xxviii ) 

of the application it  is  stated ttet as 

per rules on the subject the ccpy of 

Inquiry Officer’ s r-eport should be furnished 

to the official along vd.th the final orders « 

of the disciplinary authority and no 

provisions for supplying the copy of the 

Inquiry Report earlier exists in ths 

C«C»s» C C« C, A» } ̂ Jles f 2 9 6 6  and as 

such it  was not cupplied earlier ,

30, Ttet the contents

o f paragraph 6 ( xxix  ) of application  

are matter s o f  record a n d z ^  as such

re no r ^ l y  by means of this affidavit.

\
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31e That the contents

of paragraph 6 ( xxx ) of the application 

are roA^tters of record and as such are 

admittedo

u:

A

V-

32o Ttet in r ^ l y

to the contents of paragraph 6 ( xxxi ) 

of the application it  is  stated that the 

appeal dated 30th of June, 1986 of the 

applicant ( including his application 

dated 19th of August, 3986 ) was 

rejected vide Men© NOo AEM(s)/42-48/ 

86/6  dated 4th of May, 1987

33a Ttet the contents

of paragraph 6 ( xxxti ) and the 

grounds mentioned therein are not 

tenable*

(1) That in reply

^Vto ground noc 'A* it  is  stated that
"n\

the presunption of the applicant is
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totally incorrect* The chargesi^et has 

teen Issued by the Disciplinary Authority 

after giving ctue consideration to the 

investigation r ^ o r t  of th s  C .B .I ,

The final decision in the case was taken 

after conducting the d^artmental encjuiry 

and as such tfc» contention of the 

applicant ttet the final decision taken 

by the Disciplinary Authority was affected 

by ths recommendations of the C.B, I , is 

baseless o

>-

36 That in r ^ l y  to

the contents of Ground * B* of the 

application it  is  submitted ttet 

the contention of the ^plication  that 

there tesbeen no allegation or proof of

ill  motive is  totally incorrect * 'Ihe 

submission of forged claims for 

defcauding the Go‘\»rnment definitely

‘vC^^lndlcates the il l  motive of the applicant
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By doing so the applicant failed to 

maintain absolute integrity and committed 

misconducto Eight false medical bills 

claiming an amount of Rs*637o00 vd.th 

forged prescriptions, essentiality 

certificB tes and cash memos in all 32 

in numbers duly signed by the applicant cannot 

be treated a mere negligen"^ action a£ 

the applicant »

>•'

36* That in r ^ l y  to tl:^

contents of Ground ' C’ of the application 

it  is submitted that in the preceedLing 

paragrephs the applicant has not bsea 

able to indicate as to where ths 

principles of na tural justice has not 

been followed violating Atticle 3 H  

of ths Constitution of Indie ,

o:v..v

I t  is  incorrect to say 

that he has been denied oppcar tunity 

of production of his material defence 

evidence or his Defence Assistant 

h^s not been allowed to a ssist ths 

applicant , I t  would be more correct
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to say ttBt the epplicant ted no evidence 

to produce in his defence »

^  That in reply to the

contents of Ground ‘ D» of the ^plication  

it  is  sui;^nit:ted that it  is  totally incorrect 

to say that the cterge framed against the

V  applicant was of submission of false bills*

The statement of articles of chsrrge 

framed against Sri Kashi Prasad, TeiPhone 

O pera^r  which is  a part of the chargesheet 

issued vide Divisional Engineer, Telephone, 

Allahabad memo No, Y-6/KP/ 3  dated 24th 

of Octoter, 1971 clearly indicates that the 

applicant failed to maintain absolute 

integrity and committed misconduct by 

submitting the false medical billso

It  is  submitted that 

tiBBOXsii through these false medical bills 

-the applicant attenpted to defraud the 

d^artment and thereby he failed to maintain

h
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absolute integjrlty and oontravenedl Rule 

3 C l )  ( 1 )  of the C,C*S. ( Conduct ) Rules, 

1964o I t  is  suianitted ttot all tte 

medical reimbursement claims and di;plicate 

^  CSB& cash memos bear the applicant* s

signatures and as such the (juestion o£ 

their submission by anybody else does 

not ncc arise and tte applicant can not 

severe his connection with this act sinply 

by denying their submission «

That in r ^ l y  to the 

contents of Ground «E» of the application 

it  is stated that it  is  incorrect to 

say that the applicant* s request dated 1st 

of April, 1985 for allowing his nominated 

handwriting esqpert for second opinion and 

also for cross-examination of sri H,s.Tuteja , 

A ,G .E ,Q ,D «  Calcutta i>y another handwriting 

ejpert a s s  not considered „

. Tlte same was considered

butAJWt allowed by the inquiry Officer

^  V

C^\/^
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Annexure 4

vide his memo NOo Con/KPrasad dated 25th 

of July, 1985o In this connection the 

autanlsslons given in reply to the contents 

of paragraph 6 and 21 of the application 

»Se3  reiterated* A true copy of the 

letter No* OON/KoPrasad dated ^ t h  of July, 

1986 onthis subject is being filed herewith 

^nd is  marked as Annexure C.A, 4 to this 

counter affidavito

39o That in r ^ l y  to the

contents of Ground of the application 

it  is sutenitted that undue prolongation

> of disciplinary proceedings was due to

certain administrative reasons and a 

number of adjournments due to non appearance 

of 3i witnesses and also due to applicant's 

re<^est for postponements due to one of 

or the other reasons ( io®, frequent 

change of defence Assistant and applicant* s 

Inability to attend t h e  proceedings )„

/ I t  is  stated tint the

'efit of increments, Efficiency Bar
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and promotion etc, could not be given 

due to pendency of disciplinary proceedings 

as per departmental rules®

40c That in r ^ l y  to

the contents of Ground »D» of the application 

it  is  suiaroitted that «ie applicant has 

been conpulsorily retired from Governrasnt 

service as a punishmoit ( which is one of 

the major penalities as specified in 

Rule-il of the C .C .S . ( C .C .A . ) Rules, 1965 

after holding the disciplinary proceedings 

under Rule 14 of the said ruleso

The question of applica^tion 

of F.R.-56 ( i )  or ( 1 ) does not arise as 

these aare not applicable in the present 

context o

41o Ttet in r ^ l y  to the

contents of Ground ' H> of the application 

^ ,i t  is stated that the contention of the
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^p llcan t  is  totally Incorrecto There 

Is  no bar that if  a Government servant tes 

conpleted only 23 years or even less 

service, he cannot be given any of th e  

major penalties as provided in the 

C .c .s . ( C .C .A . ) Rules, 1965

V

A

42o That in reply to the

contents of Grounds »u' &  ‘ K* of ths 

application it  is  stated th^t the 

apprehension of ths applicant is  not 

correeto The preparation and submission 

of false medical reimbursement bills 

duly signed by the epplicant at thttty 

two places is  in tiay be Wie 

result of inala-fide and prejudice of 

Sri P.M.Srivastava. the tten Divisional 

Engineer, Allahabad *

As such this plea taken
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- i

has xiot teen acc^ted  by t he In ^ ir y  

Officer*

V

A,

43o That in r ^ l y  to the

contents of Ground of the ^plication  

it  is submitted that it  is  correct that tte 

name of sri H.s.Tuteja, a .g .e ,q .d .  Calcutta 

was not mentioned as a witness in ths 

chargesheet but his r ^ r t  was listed at 

serial no^ 6 of Annexure • 3* ( list of 

documents by which the charges were 

proposed to be sustained ) later onvfrien 

the statement of sri H.S.Tuteja was 

recorded in the presence of the Oefence 

Assistant 6f the applicant on the 22nd of 

May, 1985* A duly attested ccpy tff the 

same was given to the ^p lic a n t  on the 

3rd of February, 1986 before filing 

of his written defence brief as required unier 

the mandatory rules o

That in reply to the



i

> 27 <

contents o f  Ground *M» of the application 

it  is  submitted that it  is correct to 

say that the epplicant was not present on 

^ 06*86 when the statement of sri H,s,Tuteja 

^  tjas recorded iDut the Defence Assistant of

the C5>plicant was present and the statement 

was signed by tte witness who gave 

the statement as well as by the Inquiry

V  Officer and the Defence Assistanto

Thus the contention of 

the applicant regarding violation of 

Rule 92 of the P &  T Manual vol., Ill  

does not arise« Tte c^estion of vMation 

of Rule 93 of P &  To Manual Volo 3 also does 

not arise because no readiest was made 

by the applicant to this effect »

A

Y

45« That in reply to the

contents of ground *n* of the application 

 ̂ 1 stated that the contention is  not

' - N m' ^cmVrect as the Disciplinary Authority
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In this case has stated that the In<jairy 

R ^o rt  was carefully examined by him 

along with tlie record of en<juiry and 

evidence adduced during tl^ encjuiry 

and thereafter he came to the conclusion 

tlBt the ctorges have iseen proved »

V

y

46o Ttet in reply to the

contentsof fssound *0 *  of the applicaticai

it  is fiwtsnitted that no doubt the bills  remained

pending with the D .E .T . , Allahabad for

about two years but this does not change

the fu tm  factual position of the claims in

any wayo

47p That in reply

to the contents of Grx>und *p*of the 

application it  is  stated that the 

appellate authority in paragr^h  6 

of his decision |  Memo NOoADM(s)/42-48 

86/5 dated 4<,6o87 ) has indicated 

i[iat the decision of the Inquiry Officer

«r
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was correct In not accepting ths second 

handwriting e3?>ert of applicant* s choice 

as requested vide his application dated 

1st of i^ r il , 1985 for getting second 

^  opinion and doing cross-examlntion of

Sri H.S.Tuteja, A .G .E ,Q ,D ., Calcutta »

48o That in r ^ l y  to

the contents of Ground • q* of the application

it  is stated that the r ^ o r t  of sri H,S.Tuteja,

A .G .Q .D , Calcutta was conclusive and as

such it  was accepted as a substantial

T piece of evidence*

49o Tteit in reply to tte

contents of Ground • r» of the application 

it  is stated that the applicant tes not toe€n 

able to Indicate any lixegularity and or 

irregularities committed during the course 

of disciplinary proceedings and as such the 

'^f-rejudicing of his case does not arise *
--0

That in rqply to
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the contents of Ground »s* of the 

^  application it  is  stated that the question

of payment was not considered as the bills 

were su^ected i>y the then D .E .T . , Allatebad 

and that is  why he made over the bills 

to c, B, I , for preliminary enquiry *

It  is submitted tlret 

the contention of the applicant that 

his integrity was not ctellanged is 

$otally incorrect and untenable*

.-A

Si® That in reply to the

contents of Ground »T» of the application 

it  is  stated that the copies of dually 

proceedings were used to be sv?>plied to 

the applicant either on the same day 

or in some cases later on but before 

the nextc^te of hearing.

ftowever, this is  not an 

' • adepate ground which may deserve any

'4> consideration O

e ?
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62o That in r ^ l y  to
r'

i tte contents of Ground ‘ U* of the ^plication

it  is  stated that the d^artmental en<jairies 

being of quasi-judicial nature and that 

is  HP why the standard of proof of charge 

is  only of preponderance of probability ctf 

guilt and not the proof beyond reasonable 

doubt. As far as uncrossed statement 

of Sri H,s. Tuteja is concerned the

fiaxfflBB-stxznK±HEd S K i  H.S.XiaSB£^t^v^ 

applicant as well as his Defence Assistant 

were given sufficient chance to cross- 

examine sri H.s.Tuteja even as  late as 

during the recording of applicant’ s 

statement but he has not availed the 

opportunity and ^ecifically

stated that he did not want to cross- 

examine or to produce any witness/evidence 

probably because he ted nothing in 

his favour*

53o That in reply to the

contents of Ground >v* of t±ie application 

it  is stated that the Defence Assistant

/
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r

V

Is primarily provided to defend the 

applicanto Here in this case tl« Defence 

Assistant, who T«as present on the date 

when sri Tuteja gave his statement, 

did not/3^«9SB examine sri H.s.Tutejaj^ 

JUater on the applicant also espressed that 

he does not want to cross examine any 

witness as per his staten^nt dated 

29«1.86 o

54.
That in reply to tire

X contents of Ground it  is  stated ttet 

the type of punishment to be awarded 

is  the prscprerx prerogative of the 

Disciplinary Authority which is  decided 

giving due weightage to the charge 

vis-a-vis the service of Government 

servant etCo The appellate Authority 

tes also agreed with the quantum 

of punishment which i«^ his opinion 

quite adeofiate after finding that the 

licant is  guilty of charge and is  

fit  to b e  retained in Govto service »
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56o That the contents

of paragraphs 7 <& 8 of the e^jplication are 

matters of record and as such require no 

reply by means of this a ffi&vito

.-A

V -

56o That in r ^ l y  to the

contents of paragraph 9 of the e^jpUcation 

under the heading ‘ Relief sought* and 

particularly reliefs 1 to 13, it  is  submitted 

ttet the applicant is not entitled to any 

relief and the order of conpulsory retirement 

h3s been passed in public interest o Ths 

public interest Teguired that an officer 

who is  of doubtful integrity stould be 

conpulsorily retired and the GOvernnent 

is  wall within its act to consider the 

overall performance of the petitioner 

by abusing the order of retirement

It  is sutanitted that the 

ordbr of conpulsory retirement of the 

titioner in public interest cannot be

‘ ''A\a
jT^Daid to be illegalo
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57o That the contents

of paragraphs 1 1  to 13  of the application 

esre matters of record and as such reqfiire 

no r ^ l y  by means of this af ficfe vito

V

A.

58o That in view of the

facts and circumstances disclosed in 

the preoseding paragraphs of tiiis 

affidtf^t, it  is submitted that no 

case for inte^ence by this Hon' ble 

Tribunal under Sec. 19 of the Central 

Administrative Tribunal Act Is  nede 

out and the present application is 

liable to be rejected »

I ,  tte deponent named 

above do hereby solemnly a ffirm and 

swear ttet the contents of paragraphs

— r — *
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of this affidavit are true to ray personal 

knowledge, that the contents of paragraphs

S '

of this affidavit are based on perusal

A

of the relevant records } and that the

contents of pacagraphs'*^^?-

..................................................................- k

of this affidavit are based on legal a dvice 

which all I  believe to b e  true 5 ttet 

nothing material has been concealed and no 

part of it  is  false,,

so help me God«

V"

DSaPONENTo

l,j^Asholc Mohiley, Advocate, 

High court, Allahabad declare that the 

person making this affidavit and alleging 

 ̂ A  himself to be Sri

is  tha ^me person and is  personally knotm 

60 me
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SOIaIMNLY affirraed before roe on 
—  <- 

this [^th day of August, 1987 at/./^iSs^./P.M, 

by the d^onent wha has been identified 

a s  aboveo

I  have satisfied rayseflf 

by ex mining the deponent that he tes 

fully understood the contents of this 

afficB vit o

OATH OOMMISSCONER,

V /

r‘' 7

c,
I____ /»
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BEFORE THE CENTRAL ADMINSTRATli/E TRIBINAL

additional bench.

ALLAHABAD.

ANNEXURE C.A.2

IN

REGISTRATION NO. 4,5,9 OF 1987

Kashi Prasad Applicant,

V-

Union of India and others «• • .Respondent,

To,

Shri S.C.Auasthi 

E.O

A.D.T, (Coraercial)

0/oG,n,T.U.p, circle, Lucknou

at Sitapur.

P

SubjectSi- List of O/uitnesses i n  adAion and

produetion of D/Oocoments iî  lany 

defence.

'0
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S ir ,

Kindly reI-er to my application dated 

lo4o85 wherein I  re<3uested your goodself to send 

the d ilu te d  documents to Sri s.P,Gupta, 

Handwriting E3pert, Civil courts Conpound Lucknow 

for his opiniono I  again request you to 

kindly do the needful for the same.

A

Regarding submission of ly'docuroents,

I beg to produce the following documents wlTicha-e

C KO

available with D/Documents in my defence*

Other some D/Documents are available in Civil 

Courto and High Courts of Allahabad will be 

sumitted soon when th^are ( certified copies ) 

available from there if  you permit

In this regard ray application 

dated 14 .7 082 may kindly be also referred for 

some D/Documents from det AD.

( 1 ) Photostat copy paper NOei copy of suit 814/69

M.W, Alla ire bade

Paper NOoa.Cqpy of suit No„470/70 against 

^  AVXd-



■A

3# Paper NOo 3 iScpy of application dated

13/1/70 to DET Allde

4* ” paper NOo4 Copy of ^ p l ic a  tion d to 26/13/69

5o '• Psper NOo5 Copy c£ FIR against DET Alld*

Dt* 19/13/69

A

6o ” paper No*6 Copy of ;^pllcatlon dated

I0of2.69 to sSPAlld* and oopy 

to PMG,lAicknow against sri 

P.M*Srivastava DET Allatefcado

'TVvuo o ®̂4a3'

I, it  is  clear that these 

documents shovji the enmity of Sri P.M.Srivastava, 

the then DET,Allahabad who had falsely tried 

to take revenge with my services with the 

prejudiced of mind by means of this forged 

cas®o Kindly accept ttese dooumentsin 

my defenceo

Yours faithfully,

(Kashi P d .) TO 

Tel^hone exchange,
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BEFORE THE CENTRAL ADniNISTRATIUE TRIBINAL 

ADDITIONAL BENCH

ALLAHABAD.

r '

ANNEXURE C.A,4

IN

registration no. 4 ,5 ,9 ,of 1987

Kashi Prasad Applies! t

Union of India and others •• •• • »R8spondents«

DEPARTMENT OF TELECOmUNlCATIONS

OFFICE OF THE DIUISIONAL ENGINEER TELEGRAPHS 

SIT AP UR,

NO; Con/ Kashi Prasad/ dated 25*7.85

Vv-R

Enguiry proceedings against 

Shri Kashi Prasad T.O. Sitapur under CCS 

(CCA)' Rules 1955, held on 25.7.85 at 11.00 hrs. 

' ■ office of Divisional Engineer Telegr^hs

c
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r

' The following uere present:-

1. Shri S.D.Mishra, CBI/SPE- Presenting

Officer.

2. Shri Kashi Prasad, TO. Charged

Official.

The defence council Shri Vishnu 

Sahai did not turn up, Shri Kashi Prasad had 

submitted the following defence documentsj-

1* Photo State Copy- Paper No.i(Copy

of Suit^t No. 814/69 Fi.U.Allahabad) .

/

2* Photo State Copy -Paper No. 2(Copy

of Suit No. 470/70 against Shri P .Fi.Srivastava) 

the then DET Allahabad.

3. ''N Photo State Paper No. 3(Copy of

dt. 13.1.70 to DET Allahabad)
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Photo ate Copy- Paper f̂ o. 4 

_ J  (Copy of Application dt. 25 .11 .69

5» Photo State Copy Paper No. 5(Copyi

of F.I.R. against DET Allahabad dated 29.11,59)

6. Phot State Copy -Paper No.oCCopy of

Application dt. 10.12.69 to 3SP Allahabad 

and copy to PFiG LU against Shri PM SrivastaUa 

get Allahabad,

He has stated in his application 

submitted to the U/S that besides above, he 

uish to submit certain other documents in his 

defence and has indicated that the same uill 

be submitted soon,

A-S requested by Shri Kashi Prasad 

he is hereby directed to submit the remaining 

Wfence documents ( if any) to the undersigned 

''^^Tsitively by 9,8.85 . He uill also intimate
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the name of defence witnesses if any, by this 

date ,

r

V

Shri Kashi Prasad has indicated 

in his application dated 25.7.85 that he 

wish to produce to Shri S.p,Gupta, Hand 

fritting Expert in his defence.

A

As, I, dont feel enough justification 

for the same the request can not be exceeded 

to. However, he is permitted to cross examine 

the hand uritting Expert Shri H.S. Tuteja 

whose statement; has already been re^oorded 

in the proceedings held on 22.5.85.

It may plese be noted by Shri Kashi 

Prasad that no further date for hearing will

y  ■■■
allowed and the next date fixed (to be i



(3

».

I

u

.5.

intimated by the U/S) uill be final.

V '
V

A -

Sd/-Illigabl8 

( S.C. Auasthi )

enquiry officer

ADT(OP) 0/0 GfnT UP Circle 

LUCKNOy.

Copy For information to;

1. Shri Kashi Prasad ,T.O. Sitapur

2. Shri Vishnu Sahai, OA O/O Ele Phones Bareilly

3. xa*fticSix̂ xi:x;(S9cS)CxXxNaKais;xKicsbi«i:«x8oac4,

3. Shri S.D. Rishra, C.^.i.v^ NaVal 

Kishore Road, LU.

lilance Office C/O Gf’lT UP Circle 

;knou U.E.fo his No. UID/II -10/ 68/I

S,P.C.B.I,/3PE,7,Naual Kishore Road,

L ucknou.

Court, A lia ^ ^  I .

d i j . .

^ v...-;£^je^ri H.S.Tute,AGE QD/Q Gout. Examiner of

Quectioned documents, 30, Gorttchand
'V

Road, Calcutta- 7{?0014,

7. Director Telecom (CA) Lucknow. N.K.Road 

Lucknou.

he D.E.Telegraphs Sitapur .for n/a pi. 

DEP Bareilly for n/a pi.

10. Dy. GfQ(Admn.) C/O GHT UP Circle Lucknou.
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i  C O U R T

a g L a h a b a d

BEPORg THE CENTRAL ADMINISTRATIVE TRIBUNAL ADDITIONAL

BENCH AT ALLAHABAD.

Kashi Prasad

union of India

Claim Registration no*459 of 1987

Fixed for 20*10*1987

Applicant<

V e r s u s .

Opp©parties*

tfv

Rejoinder affidavit on behalf of 

claimant in response to the covmter^ 

affidavit of gri Ram Lai filed on 

behalf of all the opposite-pairties *

I# Kashi Prasad aged about- 45 years son of 

Sri Pooran Das* resideait of 498 Rotigodam# sitapur#’do 

hereby solemnly affirm and state on oath as under:-

1* That depoiftent being claimant in the aforesaid

claim petition is fully connerDant with the facts <^f 

the case. He has read and tmderstood 

the counter-affidavit filed  by sri Ram Lai on behalf 

of all the qpposite-parties.

2 .  . That the contents of Paras 1 and 2 to the



/ X.

counter affic2avit need no reply.

3 . That the contsats of Para 3 to the counter 

affidavit need no reply.

r '

if

4 . That contents of para 4 to the counter­

affidavit need no reply/ however, it  is submitted 

that isince all the dates hags besa given in the

claim petiUon  'srfiich are not disput@d<?there- 

fore, it  is not proper to assert on behalf of the 

opposite-parties that the same are matters of 

records.

A

s . That coatents of Pata 5 to the cainter-

affldavit are not admitted. The charges must be clear 

specific and unambtgious. it  is  siUmitted that neither 

the service Rules nor the principles o£ natural Jus­

tice provide that there can be anything as " Implied' 

in the charge-sheet. Mon-mention of bad intention 

in the charge-sheet leads to vagueness of the charges 

and even i f  such an objection 'regarding vagueness of 

of c h a ^ s  is not raised by the delinquent during 

the d *ip lin aty  proceedings;' the department is  not 

exenorated from establishing charges beyond vagueness. 

Mentioning of bad ootive in the charge-sheet is imisti' 

in absence of ^ i c h  the delinguent cannot have an 

opportunity to meet the charges ?ma the real motive 

vH M ch  is  prevailing in the mind of the disciplinary 

authority, in this connection reference may be made to

1935 L .l .C .  729 s .C ./  1986 L .1 .0 .8S 5  S .O . and 19S6 

L .I .C .  1961,

y
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6* That contents of para 6 to the counter­

affidavit are not admitted as written* The facts 

as stated in the claim petition are reiterated to 

be correct. The cont<sats of Annexures 10 and 13 at 

pages 56, 83 and 86 of the B Paper-book of the 

claim petition strongly prove that the charge-sheet 

has been issued after considering the report of 

the 'Which fact has also Mbeen admitted by

the opposite-parties in para 33(1) page 19 of the 

counter-affidavit, it  is necessary to point out 

at this stage that this report of the c*3.I*was 

basis of framing charges against the deponent and 

admittedly it  was never supplied to the deponent. 

This report of c .B .io  was never made available to 

the deponent #iilo on the other hand the authorities 

right from the disciplinary authority to appellate 

authority, all of them gave undue weightage to this 

report \i^ich was never made available or even 

disclosed to the deponent, m  view of the entirety 

of the circumstaaces it  is almost admitted that 

the authorities acted oh the recanmendation of the 

InteliigencVc.Bel. The judgment and decision of 

the authorities have been affected by the 

recomrttendation of the c*B .l* vgho recommended for 

imposing punishment upon the deponent as he was 

told by the Enquiry officer as wsll as by the 

Appellate authority during the course of disciplinary 

proceedings and pendency of the appeal* it is the 

human nature that such recommendations affect the 

final decision and recommendations of c .B .I.havo  

actually affectcd the decision the pa*fe4es

r
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authorities, in the present case. This procedure 

has prejudiced the case of the delinquent, in this 

connection reference may be made to 1981 L .I .C .1 546  

and 1985 L . I .c .  45 N .O .C . Since report of the c .B .I .  

recomraeading for action has been admitted to have 

weighed the minds of the authorities,' the same may 

be ordered to be produced before this Hon*ble Tribunal 

by the opposite-parties which is h i ^ y  relevant for 

the disposal of the present claim for which deponent 

has also dioved separate application.

A

7 . That contents of para 7 to the counter

affidavit are not admitted. The opposite-parties are

morally bound to place the circumstances before this

Hoa’ ble Trlbxmal to show 'sdiat they hay® done from

1 7 .1 1 .1 9 7 1  to 3 .1 .1 9 8 1  and during this pejd.od \*iat

progress has been done by the opposite-parties. in

this connection it  is also auhmitted that the opposite-

parties have also violated specific instructions of

the Gsaeral Manager, Telecom, as contained in his

letter no .vir /M isc- i- 86/l dated 1 6 .4 .1 9 8 6 .  in the

aforesaid direction, fi^e months time have been allowsd

for holding enquiries, for taking ofi decision ^  on

Enquiry report and for taking final decision, it  is

said to point out that inspite of orders dated

1 0 .4 .1 9 8 5  passed by the Hon’ ble High court in

JUanexure 3 of the application# the opposite-parties

have not even cared to consider and give due respect

to the observations of the Hon'ble High court. During

this period of 10 years there was not even appointment 

of Enquiry Officer.
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So That contents of para 8 to the counter^

affidavit are denied, sri s.D.Misra was a stranger 

to the departsneat. Actually it  was the pressure of 

the C .B .I .  report that an inspector of was

appointed presenting officer, t o  elucidate this 

point, it  is further necessary to call for the 

report of the over v^ich everything has been

relied upon but it  is denied by the opposite-parties 

that this report has not influenced the Enquiry.

9o That contents of para 9 to H ie  coxinter

affidavit are vague, in absence of specific reply 

to conteats of Para 6 .6  of the claim application, the 

same are to be deea^d as correct. The r^sposdeats 

wore duty bound to furmishspecific ireply rather to 

avoid their responsibility by saying that these are 

matters of records, as such are not admitted.

10. That contents of Para 10 to t^e counter­

affidavit are ■ax vague, in absence of specific reply 

to contents of Para 6 .7  to the c l a W  the same are 

deemed to fbe correct. Respondents should have 

•submxtted specific reply after perusal of the records^ 

rather to say that these are tretters of records and 

as such require no reply.

11. That contents of para 11 to the.counter 

affidavit are not admitted, a  copy of the report 

was specifically asked for on 9 .3 .1981  as well as 

on 6 .4 .19 81 . By these two applications deponent 

specifically asked for copy of report of sri h .S* 

Tuteja but the same was refused on 6 .4 .1981
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True copies of deponemt* s application 

dated 9 ,3 .1981 ia viJiich he specifically demanded 

copies of srl Tuteja* s report aad other docxameBts 

and their refusal on 6 .4 .1981  are attached here­

with as ftNNEXURES RAl aad ra2 to the affidavit.

It  is specifically denied that presenting 

Officer moved any application on 29.4.1983 for the 

inclusion of sri Tuteja's name along with others. 

There is no such application moved by presenting 

Officer to the notice of the deponent, since no 

application to the notice of the deponent was 

moved,' therefore,*' there arose no occasion for the 

deponent to raise any objection. Even Enquiry 

proceedings dated 29.4.1983 contained in Annexur® 

CA I  there is no such mention of any application 

to have been moved by the presenting officer on 

29.4.1983« I f  the intention of the respondents to 

the effect that inclusion of sri Tuteja*s name 

along with others was requested vide Presenting 

Officer's application dated 29 .4 .1983 / then there 

was no reason as to ^ y  this fact was not mentioned 

in the enquiry proceedings dated 29.4.1983 and as 

to ^4txY its copy was not supplied to the deponent 

and in the circijmstances vihen deponent was 

present in person on 29.4.1983,’ the date fixed for 

the hearing of the enquiry©

12. That contents of para 12 to the counter

affidavit are denied in view of "Uie reply al ready 

subjrtitted in para 7 of this affidavit, so far as 

the question of abnormal delay in ttie disciplinary



proceedings, the HoB’ ble High court has already 

observed that it  is stocking to the judicial 

conscience. Respondents cannot be permitted to say 

anything after the observation of t h e ^ n 'b l e  High 

court dated 10.4.1985 contained in Annexure no .3 

at page 42 of the paper book of claim petition.

A

13. That contents of para 13 to the counter

affidavit are denied, it  is specifically stated 

that Annexures 2 and 2 A of the claim petition 

remained undisposed till 29 .4 .1983 . Mere empty 

f^omality of granting the permissi on to inspect 

the records in the office v/hich is not controlled 

by the Enquiry officer is not sufficient, it  is 

specifically submitted that no requisition memo as 

mandatory under Rule 14(12)(13) of the ceitral 

Civil services (cC3i) Rules was issued by the 

^  Enquiry officer to the D .E .^ ^ l la h a b a d . Even the 

copy of proceedings dated 29.4.1983 were not sent 

to the D.E.T.Allahabad. Deponent was not allowed 

access to the records by the D .E .T . and Enquiry 

Officer faildd to issue any requisition slip or 

notice to the D .E .T  .Allahabad for the purpose.

.IB this way the deponent was denied with the 

reasonable opportunity of his defence which includes 

an opportunity of inspection or access to the 

records ^ i c h  are proposed to be used against him 

or which delinquent wants to use in his defence.

I*-  That contents of para 14 to the counter 

affi<3avlt are specifically denied,
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The inspection of docnaments was not allowed in

accordance T«jlth mandatory procedure laid  dovci

in Rulej.4 (11),^(12) and (13) C .C .A .Rules ;i965•

The cop^ of sri Tut^ja's report was not supplied

to the d^onent in s p iit e  of his specific demand.

It  is not only accessary but interesting to point c

out that though the report of sri Tuteja/Kand

Writing Expert was proposed to be relied upon to

prove the charges, yet it  was not supplied to the

dQponent rather specifically refused on 6*4.1981

by rreans of Annexure ra  2 . sri Tutaja»s statement

was recorded on 22 .5 .1985 / even on that date

neither the report nor the copy of the statement

was si^plied to the deponent, when evidence was

closed, the copy of sri Tuteja’ s statement was

supplied on 10,2*l986which are proceedings of

29 .1 .1986 . The entire casa is based on the report 
- j '  been

Tuteja which has noVeven today s\:^plied

to deponent.

So far as Enquiry officer’ s letter dated

22.2.1985 is concerned it  is submitted that there 

was no occasion for the Enquiry officer to say 

that d ^aen t  should produce list of defence 

witnesses because by 22.2.1985 proseuction evicfence 

was not closed. Therefore,’ there was no question 

to give details of defence witnesses. Proceedings 

dated 22.2.1985 will indicate that the proseation

evidence was not over,' therefore, o n ^  25.2.1985

the deponent moved an s?>plication that he is

unable to produce evidence in support of his defence 

at this stage.
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True cqpy of deponent’ s letter dated 

25.2•1985 is attached herevdtii as j^nnexure ra3 

to this affidavito ^

under Rule 14(16) & (17)^(c.C.A)Rules 

1965 defence evideace is to be called upon and 

produced only when evidence of disciplinary 

authority is closed and over* There is no provisioa 

in the Rules which permit the Enquiry officer to 

call upon the evidence of both the sides* such a 

procedure and practice amounts to flagrant dis­

regards of Rtales. so to presume that deponent vide 

his application dated 25.2.1985 will not produce his 

evidence, is totally perverse and imaginary on ttie 

part of the respondents*

It  is also submitted that in Aonexure 5 to 

the claim petition \i^ich is page 44 of the paper- 

book in the last line after, the w r d  *’..Enqii^ “ As“ 

has been omitted to be typed, therefipra,^ the last 

line of Annexure 5 which Is . page 44 of the paper-
^ -—

book may be read « as a «55i5S defence witness” .

Deponent is attaching herewith the tttire 

true copy of his application dated 25 .7 .85 as ANNEXURE 

RA4 to this affidaivt.

It  is submitted that application dated

1.4.1985 contained in Aaaexure 6 to the claim petition 

is to be read along with the aj5)lication dated 25 .7 .85  

\iiich is Annexure rA 4 to the rejounder affi^iavit.

Since contents of para 6 .13  to the claim 

petition have not been r e l ie d  by the respondents,* 

therefore, it  is to be presumed that respondents have
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Bothing to say with regard to para 6.13 of the

claim petition v^idi stands tmrebutted and are 

therefore, conclusive#

15 o That in view of the facts stated in para

14 above with regard to the report of sri Tuteja 

contents of para 15 to the counter“affidavit are 

denied.

lOo

r
16. That with regard to contents of para 16

to the counter-affidavit, it  is submitted that 

there should have been earlier and expeditious 

disposal of the disciplinary proceedings.

17. That in view of settled legal position 

reported in 1982 L .I .C .2 1  and 1982 L .I .C .1 920  

as well as in view of the order dated 1 0 .4 .I®85 

mere pendency of disciplinary proceedings cannot 

be the ground withholding the promotion and 

efficiency Bar of sua employee, it  is clear that 

at this stage the respordeats have again e^qsressed 

no res5>ect to even towards the interim order dated 

10 ..4 .1985  passed by the Hoa«ble H i ^  court and 

Rules in this regard though not cited by the 

respondents or notrelevant to be taken into 

consideration at alio
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1 8 ,  That contants of Para 18 to counter

affidavit  are denied and those stated in the 

claim are reitrated to be correct. It is again 

repeated that from 26 .10 .71  the date of issue 

of Charge Sheet and its denial by deponent 

o n .1 7 . 1 1 o71. for a petty.long period of 10 years 

i . e .  upto 3 .1 .8 1  respondents have done nothing 

in  the disciplinary  proceedings for which they 

have no explanations to submit before this 

Hon*ble Coudt.Filing  of ‘*'rit Petition No .5946 

of 1985 and interim orders passed therein 

can not be denied . Depoaent for .the  first  time 

applied for adjournment on d i s ^ p U n a r y  . 

proceedings on Sĵ l 1 *82 only/under the extreem V  

compelling circumstances when he has remained 

bed ridden due to fracture in his left knse 

which prolonged for a period of about 6 months 

and the respondents have been so discurtious 

and unhuman that they conducted the disciplinary  

proceedings .

1 9 ,  That contents of Para 19 to counter

affidavit  need no reply.

20 .  That in support of contents of

Para 21 to counter. affidavit  it is submitted 

that the respondents were.bound to obey the 

interim orders dated 1 0 *4 .8 5  passed in 

Writ Petition .No.5945 of 1985 which they 

knowing/sXd and intentionally flouted to 

har^ass and victimise the deponent.
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1 2 . _

2 1 0 That contents,of para 21 to the

counter affidavit  are not admitted , Deponent 

had already mowed an application dated 1 1 ,4 .8 4  

that since his defence representative has not 

come, therefore his right of cross examination 

may be kept reserved. No order.of any nature 

was passed on this application,True, copy of 

application dated 1 1 ,4 .86f  is attached herewith 

ANNEXURE RA-5 to this a f f id a v it .  So far as 

deponent»s statement dated 2 9 ,1 ,8 6  to the 

effect that he neither wished to cross examine 

any witness nor he wanted to produce any 

document in his defence, it  is submitted that 

on that day ^eponent had left nothing with 

him in view of the earlier orders passed by 

the Enquiry O f f i c e r . , As submitted earlier 

deponent was denied to haye the copies of the 

statements propofed to be relied on in support 

of charges on 6 ,4 ,8 1  as is evident from perusal 

of ^nnexure RA~2 fcp this a ff id a v it .  On 1 4 ,7 ,8 2  

doponent again submitted kNafe a list  of 

documents and defence witnesses by means of 

Annexure-2 to claim petition at Page 38 of 

the paper book of the c ^ i m .  This application 

was again reminded on 5 ,1 1 ,8 2  by means of 

Annexure 2~A to the Claim Petition . No ordero 

were passed on this application upto 29-4-83 

on which date it was ordered,that i f  documents 

are made available by D ,E .T .A lla h a b a d , then
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the same may be inspected but no requisition 

slip  as is mandatory,is to .be  issued under 

Central C iv il  Ser v ic es (C .C .A .)R u les  1 9 6 5 ,Ryle 

and ( 1 3 ) . There uas no necessity 

to cross,examine Sri §.P1.Tripathi and Sri P .M . 

Srivastava uhp have note deposed not even a 

single word against deponent. Similarity the 

statements of Lala Rara,Rajjan Shah,Smt,

S.Radnoy were not at all .required  to be cross 

examined because their statements have not 

even been referred by the Enquiry^Officer 

in support of the charge. On 1 8 ,5 .8 5  uhen 

doponent uas suffering  uith fracture and uas 

bed ridden, and he applied for at^journment 

of date 2 2 .5 .8 5  by means o f .a ,reg istered  letter 

despatched under Postal Receipt No .3086 , the 

statement of Hand Uriting^Expert uas recorded

by the Enquiry O ff ic e r ,  Even in the absence
I/'

of Presenting o ffice r . Thus at this stage 

again Enquiry O fficer  acted on behalf of 

Presenting Officer  in violation Rule 1 4 (14 )  

to C .C .S , (^ .C .A )R u l e s ,  1 9 6 5 ,Apart from the fact 

that copy of Sri Tuteja*s report and opinion 

uith regard to alleged signatures uas never 

supplied to the deponerit, oven the copy of 

his statement dated ,2 2 .5 .8 5  uas supplied to 

the deponent on 1 0 ,2 ,8 6  uhen every thing 

uas done as evident from perusal of Annexure 

RA-6 to this a f f id a v it .  In these compelling, 

biased and peculier circumstances uhen on
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2 9 .1 .B 6  neither the report, of Sri Tuteja nor 

his copy of statement dated 2 2 .5 .S 6  was with 

him, hou he could.haye taken decision to 

cross examine him.Deponent’ s request for 

production of expert o f .h is  pun choice uas 

already refused on 2 5 .7 ,8 5  by means of 

Annexure 8 to the claim petition at page 

46 of .the  paper book of claim,.ThMS prior 

to 2 9 ,1 ,8 6  when request for supply of d 

documents including alleged report of Hand 

Uriting  Expert Sri Tuteja ,even the statement 

of Sri Tuteja dated 2 2 ,5 ,8 5  uas not supplied 

to him nor ,to his defence representative 

and his request for production of experts 

of his choice as BsfBti D ,U s ,uas  already refused 

rcRcsEod uhat uas. left there to uhom deponent 

could have cross examined. Therefore under 

these compelling and exceptipnal circumstance 

deponent refused to this empty formality 

of cross examination and defence, yhen every 

thing was refused in,advance uhat uas left 

there except the empfty formality which 

respondents were observing on paper. Hand 

Uriting  Expert was never called for cross 

examination for.which opportunity should 

have been given.There can not be any 

just ifica t io n  for refusal of production of 

Experts as proposed by deponent.
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22<  ̂ That contents of Para 22 to the

Counter Affidavit  denied. Perusal of

Annexure 4  ̂ to claim petition itself  goes

to show that Hand Writing Expert of his

choice may be examined by the charged

o ff ic ia l  as deponent made a proposal by means

Annexure 5 6 to the claim petition

to which Enquiry Officer refused by means 

of an arbitrary and.unreasoned and

non-speaking order contained in Annexure

8 to the claim petition.Even on 2 5 ,7 ,8 5  at

the defence stage.deponent requested to .

produce the expert of his oun choice e ,g ,

Sri S .P .Gupta  for uhom also the request uas

refused by means of Annexure 8 to claim

petition .

23* That contents of Para 23 to the

counter affidavit  are denied. The Enquiry 

O fficer  has no authority to treat the report 

of Sri Tuteja  at the cost of refusal of 

opportunity of its  rebuttal to the Deponent. 

Deponent*8 request for production of expert 

of his choice amounts to denial of opportunity 

of defence.

1 5«

24» The contents of Para 24 to the

counter affidavit  are denied . On 2 5 ,7 *8 5  

S r i .T u te ja  was not at a ll  present. Neither 

copy.of his report or earlier statement dated 

2 2 * 5 ,8 5  uas uith the deponent on this day.



Therefore, it is only to misguide the Hon*bl e 

Tribunal that on 2 5 ,7 ,8 5  deponent was given 

opportunity to cross examine to Sri Tuteja ,

16*

2 5 ,  That contents of Para 25 to the

counter affidavit  are denied as written, Sri 

Tuteja  for the f ir s t ,la s t  and only one time 

appeared before Enquiry O fficer  on 2 2 .5 .8 5  .

On this date his statement was recorded in 

auch a haste that Enquiry Officer.choosed 

to voilate Rule 14 (14) C .C .S .  (C .C .A )Rules  ,1965  

The statement of Sri Tuteja  can not be treated 

by way of simple opinion because entire 

proceedings are based on i t .  Statement of 

Sri Tuteja has been given in such a 

weight that Enquiry Officer  was afraid to 

g ive .an  opportunity to the deponent even to 

rebut i t .  In these circumstances the evidencce 

of Tx}teja can not be deemed to be the legal 

evidence and in view of Principal of law 

laid down by various courts followed by JsiMsfc-, 

Hon’ ble Tribunal in 1987 L . 8 . and E .C .41  & 74 ,  

Such type of evidonce a s .is  on dxistoncB 

in this case can not be deemed to be a legal 

evidenco so as to oupport the charge and 

entire action based on such abort of evidenceso 

is nulty and not sustainable^

26 , The contents of Para 2 6 . to the

counter affidavit  are not admitted. However 

the fact that documenta mentioned in 

Annexuro were not at all  ordered to bo



summoned no r were s p e c i f i c a l l y  r e fu s e d  to  be 

summoned.True copy o f  a p p l i c a t i o n  da ted  25 , 7 . 8 5  

i s  a t t a c h e d  h e re w i t h  as Annexu re  RA-4 to  t h i s  

a f f i d a v i t , A n n e x u r e .C A - 2 , a r e  i d e n t i c a l  

a p p l i c a t i o n s  e x c e p t  t h a t  i n  CA-2 d a te ,m e n t io n e d  

as 5 , 7 . 8 5  i s  i n c p r r e c t . T h e  c o r r e c t  d a te  u h ich  

i s  2 5 * 7 ,8 5  has been m entioned i n  Annexu re  RA-»4o

17.

/■

That in vieu of the submission mado 

in para 21 of the Rejoinder A ff id a v it ,  contents

of Para 27 of the counter affidavit  are denied

and those stated . in Paras 21 and 24 to this 

affidavit  are reter^ated in this connection.

That i n y i o u  of the submission made 

in  para 21 of the Rejoinder Affidayit ,contents

of Para 28 of the counter affidavit  are denied

and those stated in Paras 21 and 24 to this 

affidavit  are reter»iated in this connection,

29 ,  That contents of para 29 to Counter

Affidavit need no reply|ith^t the cop^  of 

Enquiry O f f ic e r 's  report should have jdeen supplied 

earlier so that deponent uould also have been 

in  a position to have his say in this matter,

3 0 ,  That contents of para 30 to Counter

Affidavit  neod no reply.

31* That contents.of para 31 to Counter

Affidavit  need noj  ̂ reply.
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32 ,    That in reply to para 32 of Counter

Affidavit  it is submitted that inapite of clear 

orders passed by this ,Hon*ble  Tribunal, respondent* 

shown their disrespect by flouting it in 

persuance of their arbitrariness and m alafidies.

r

33 .  That contents of para 33 are not

admitted to be correct. Reply of each and every 

ground as tendered by respondents in para 33 ( l ) ,  

35 (as  there is no mention of para 34 in counter 

a ffid a v it )  to 56 are denied and,those stated 

in claim petition are re-itrated to be correct. 

Grounds raised in the claim petition are matterss 

of arguments. However it is again submitted that 

from the contentions raised in claim petition » 

counter affidavit  and in this rejoinder affidavit  

is much is quite clear that (i)enquiry 

proceedings were abnormally delayed.for a period 

of more than 10 years , ( i i )  enquiry is based 

and initiated  after considering the recommendation 

of investigation report of C , B . I .  and not on 

account of free exercise of mind by the 

disciplinary  authority, ( i i i )  there has been 

complete denial of opportunity of defenco to tho 

deponent in as much as he has not been allowed 

(a ) c^ccss to records which is further evidonced 

by perusal of Annexure RA-~f on which no orders 

of whatsoever nature have been passed ,(b ) dpnial

of adjournment when deponent was unable to move

duo to fracture in his leg and even is absence
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of hia dofenco represontativo as also evident
' V

from perusal of Annexure RA-R-^( c ) Non supply of 

copy of report of Hand Writing Expert (d) non suppl 

of copy of statement of Hand Uriting  Experttill 

the final  stage of proceedings and (e) refusal to 

produce defence witnesses i . e .  Hand Uriting 

Export of his oun choice. Apart from it there 

has been fl<^rent disregard of coraijJliance of 

mandatory procedural,rules ^causing material 

prejudice to the deponent. The cumlilative effect 

of all  these i l le g a l i ie a ,  non compliance of 

statutary rules and princip les , of natural justice 

and fair play has resulted in passing of impugne d 

i l le g a l  order fiihich is based on no ev/idenco and 

particularly there is lack of legal evidence.

A.
3 4 ,  That contents of para 57 to counter

affidavit  need no reply.

3 5 .  That contents of para 58 to counter

affidavit  are not admitted. Deponent is entitled 

to the relief  prayed for in the claim petition .

Dated October ^  ,1 9 8 7 .

v e r i f i c a t i o n .

I ,  deponent named above do hereby solemnl) 

affirm and swear that the contents of paras 1 to 

32 of this affidavit  are true to my personal 

knowledge and those of paras 33 to 35 are

Continued,
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believed to be true by me. Nothing material 

has been concealed and no part of it is fa lse ,  

so help me God.

DERONtJNT.

-
Dated O c t o b e r ,1 9 8 7 .  (KASHI PRASAD)

I ,A .K .O i x i t , Adyoqatf High Court, Lucknou 

8 ench,Lucknoui declare that person making the 

a ffidavit  and alleging himself to be Sri Kashi 

Prasad is the same person and is known to me.

TT 
ADVOCATE,

, .....................HIGH COURT ,LUCKNOy.

Solemnly affirmed_^before.on this V W . K .

day of October,1987 at .A/1^/p.l*l. by the

deponent Sri Kashi , Prasiad who has boen identified

by Sri A .K .D ix it ,A dvocate , as above.

I have s a t is f ie d , myself by examining the
s

deponent that he fully  understands the contents 

of this affidavit .which  have also been read out 

and explained by me to him.
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I N  THE C E N TR M i A D M IN IS T R A T IW ^! TR IBUI-JAL A D D IT IO N A L

BENCH A T  A LLA H A B A D .

Claim petitioa no .^ 9  of 1987»

Kashi Prasad •Applicant

V e r s u s .

Uiaion or India ana others

A

ANNSXURE NO. RA 1

Registered a »D«>

Prom

Kashi Prasad T.Oo 

Sitapuro

TO

Shri A*K*Gupta e *0® 

Accoiiats officer 

Office of the D«E oTepegrahs 

Lucknow* u*Po

Sir,

Kindly refer to procedings dated 6.3o81 at 

your office at Lucknow regarding Rule 14 case against 

me «

M7 defence nominee will be ghri J .N • Srivastava 

Post Master sitapur. His consent is given and he has 

only one case as defence nominee, in this regpect kindly 

intimate the next date of hearing i .e .  6 . 4 . 0 1  to my 

defafice nominee and arrange his relief through the
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IN THE c e n t r a l  ADMINISTRATIVE TRIBUNAL ABOITIONAL 

BENCH AT ALLAHABAD.

Claim petition  No>459 of 1987 .

A

Kashi Prasad. .Applicant,

Versus,

Union of India  and others................................... Respondents.

ANNEXURE NO. RA- 2 .

ENQUIRY PROCEEDINGS AGAINST 3HRI KASHI PRASAD,T.O. 

SITAPUR UNDER CCS(CCA)RULES,1955 .

Dated Lucknou the 6-4-1981.

Enquiry proceedings against the.above o f f ic ia l  

was held today the 6 t h ,A p r i l ,1981 at 1 2 , 0 0  hrs , in 

the office  of the D ,E ,T ,Lucknou* The following were 

present:-

/•t"

1 .  Shri A ,K ,Gupta ^nquiry O ff ic e r ,

2 .  Shri S .D .M is ra  Presenting Officer

3 .  Shri Kashi Prasad Charged o f f ic ia l .

The defence counsel Shri D .N .Sriwastawa,

Post MAoter ,Sitapur did not turn up due to sickness 

and some unavoidable circumstances as mentioned by 

Shri Kashi Prasad, T , 0 ,  charged o ff ic ia l  in his 

application dated 6 ,4 ,8 1  . Due to these reasons the 

inspection of documents could not be done by the 

charged o f f ic ia l .



-A, (2)

Annexure- RA-2.

The presenting .officer  was asked to supply 

the copies of the statements pf the witnesses 

mentioned in the Annexure 4 of the chargesheet.

The copies were made over to the charged o f f ic ia l  

under proper receipt* The presenting officer also 

presented the docuroents to the Enquiry Bfficer  as 

per Annexure 3 of the chargesheet alonguith other 

documents as per list  attached.

The charged o ff ic ia l  demanded copies of 

the documents which is not permissble under the 

rules . Charged o ff ic ia l  was asked to inspect the 

listed documents and may take the extracts 

thereof, i f  desired.The charged o ff ic ia l  was again 

requested to supply the list  of witnesses he 

proposes to examine on his behalf . He informed that 

the list  of witnesses shall be furnished after 

the inspection of documents with the help of 

defence counsel.

Next date of enquiry is .f ix e d  for Sth.May, 

1981 in the office  of the O .C .T .S it a p u r  at 1 1 .0 0  

hours.

' Sd /A .K .G upta , c / a / qi

S d / S . O . n i « a .  (A .K .G up ts ) .

6 .4 .8 1  ' ENOUIRY OFriEER.

'/^Presenting .O f f io e t . ............ Accounts Officer

d/Kashi Prasad Telegraph Engineering Division , 
Charged O f f i c i a l .  Lucknow 226001 Phone-47196

Copy to D .E .T .  Sitapur for information.



X
IN THE CENTRAL ABMINISTRATIUE TRIBUNAL ADDITION|^L 

B ENCH . ÂT _ALL AH AB AD .

Claim Petition No .459 of 1987 ,

Kashi Prasad ......................................................Applicant,

\/E R S U S .

Union of India  and others*....................Respondents.

ANNEXURE N0.RA^>3.

To

Reqd.

Shri S .C .A u a sth i ,

(Enquiry Qfficej?) 

A«D.T.(CoHiraercial) . 

O ffice  of the G .M .T . , 

U ^P .C ircle . Lucknoua

S ir ,

In .response to the enquiry proceedings 

on date 2 2 .2 * 8 5  I beg to state that prosecution 

witnesses on behalf ot fehe Oesceplinary authority 

ffive not veen examined upto tfe[e date . Therefore 

am unable to produce the evidence in support of 

ray defence at this  stage. I w ill  do so after a ll  

the prosecution witnesses on behalf of the 

descipiinary authority have been examined and the 

evidencf from prosecution side w ill  be closed 

tota lly .



(2)
ANNEXURE RA-3,

/

Further I have to say that the documents 

uhich are to be produced in ray defence, some of them 

are available in the C iv il  Court and High Court of 

Allahabad and it w ill  take some t im e t p  bring the 

certified  copies of the same from there I w ill  p 

produce all  the documents as soon as I am able to 

collect them alpnguith with the list  of defence 

witnesses i f  necessary*

Dated 2 5 .2 *8 5 *

Yours fa ith fully ,

Sd /  Kashi Prasad, T .O .  

Telephone Exchange, 

Sitapur.

f-

/



IN THE CENTRAL ADPIINISTRATIUE TRIBUNAL ADDITIONAL 

BENCH AT ALLAHABAD.

Claim Petition No .459 of 1987 .

Kashi Prasad ................................................ Applicant.

V E R S U S . '

N

Union of India and o t h e r s . ....................Respondents.

ANNEXURE RA~4«

To . . .

Shri S .C .A u a sth i ,

. . . ( E .O . )

A .O .T , (Qoipmercial)

O/O G .n .T .U .P ,C i r c l e ,  Lucknou. 

at Sitapur.

Subjects- List of B /uithesses in addition and

production of P/Pocuments in my defence .

S ir ,

Kindly refer to roy application dated 

1 .4 . 8 5  whereas I requested your gopdself to send 

the disputed documents to Shri S .P .Gupta,Hand 

Writing Expert, C iv il  Courts cpmpount,Lucknou for 

his opinion. I again request you to kindly do the 

needful for the same.

Regarding submission of p/Pocuments I beg

o produce following documents which are available  

with me as p/Pocuments in my defence .Other some 

P/Pocumentsare available in C iv il  Courts and 

High Court of Allahabad w ill  be submitted soon



X

r

v«

ANNCXURE RA- 4 .

when theii are (certified  copies) are available 

from there i f  you permit me

In this regard my application dated 1 4 ,7 .8 2  

may kindly be also referred for some O/Documents 

from D .K .T .  A .O .

1 , (Photo state)copy paper Np,1 Copy of Suit No ,814 /6

2. ti II

3.

4 .

5 .

6 . II

paper No.2 Copy of suit No.470 

of 70 against Sri P.M.Sriwastava 

the then^D .E .T ,A llahabad .

Paper No.3 Copy of application 

dated 1 3 ,1 .7 0 ,  tp D .E .T .A l l d .  

paper No ,4 Copy of application 

dated 25,11  .6 9 ,

Paper N o .5 Copy of F . I , R .  

against D .E .T ,  Alld.dated 

2 9 ,1 1 .6 9 ,

paper No, 6 , Copy of application 

dated 1 0 . 1 2 . 6? t o ^ S .S .P .A l ld  . 

and copy to p,(*l,^,Luckbou 

against Sri P .M .Srivastava, 

D .E .T ,A l l d .

Thus nou it is cleQfthat these docoment® s h o u _  

enemity of Sri P.Pi.Srivastava the then D . E . T j ^ M t h ^  

ray services with the pre judiced pf mind by mean 

of this forged case. Kindly accept tljiese documents 

in my defence.

Yours fa ith fully ,

Sd /  Kashi Prasad; ‘

T .O .

Telephone Exchange,

Sitapure

Dated at STP 

2 5 , 7 , 8 5 ,



Jv  IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ADDITIONAL

BENCH AT ALLAHABAD.

Claim Petition No.459 of 1987 .

Kashi Prasad .Applicant

V E R S U S .

Union of India  and o t h e r s . . R e s p o n d e n t s .

ANNEXURE RA-<̂ =. 5

\

A

To

By hand at Allahabad,

, . .The.Enquiry O fficer , 

( S .D .O .T .  Lfflp.Kheri at Allahabad. )

S ir ,

Due to sickness of his wife my defence 

counsel Shri Vishnu Sahai. O/A of A.E.T^/K^Bareilly 

has not come.to attend the inquiry date on 1 1 .4 . 8 4  

at Allahabad.

Therefore, it  is  requested to you that my 

right of cross exaroinationnto P .y s , may kindly 

be kept reserved and another date may kindly be 

fixed to cross examination P .Us , in the presence 

of my defence counsel as I am unable to cross 

them in his absence.

Yours fa ith fully ,

S d /  Kashi Prasad,

Telephone Exchange, 

Sitapur.

Dated.

1 1 . 4 . 8 4 .



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ADDITIONA L
il

BENCH ATiALLAHABAD.

Claim Petition No.459 of 1987 .

Kashi Prasad ............. ....................... Applicant.

V E R S U S .

Union of India and o t h e r s . R e s p o n d e n t s .

ANWEXURE RA-(f.

>-

DEPARTMENT OF TELECOPIWUNICATIONS 

OFFICE OF t h e  GENERAL MANAGER TED.ESC0P1,U.P.CIRCLE

. ................LUCKBDU*

No.Con/Kashi Prasad/ Dated F eb .3 ,1 9 8 6 .

-Enquiry proceedings against Shri Kashi 

P r a o a fT .O .S it a p u r  under CCS(CCS)Rules 1965 held

on 2 9 ,1 .8 6  0 ^ 1 1 , 0 0  h^<I. in .th e  office of Div/isional

Engineer Telegraphs Sitapur .

.The following were present

1 ,  Sri S .D .M is ra ,  CBl/SpE Preo^fi^ng O fficer .

2 .  Sri Kashi Prasad,!.O.chairged o f f ic ia l .

The .defence counsel Sri Vishnu Sahai

did hot turb. up . ,

enquiry by, the undersigned Sri Kashi 

Prasad infprroed that he does bot wish to subrait 

any defence documents other than those already 

'^]^subm itted  by him during proceedings held on

25th .3u ly «1985. He also expressed that he w ill

i
not produce any witness in his defence. He

ii
indicated that he wished to give a statement and

requested that the same be recorded.

The statement given by the charged

o f f ic ia l  Sri Kashi Prasad was recorded by the

undersigned in presence of t^e presenting Officer 

who cross examined Sri Kashi Prasad . A Copy.oP

the same was handed over
to Sri Kashi Pradad



(2)

ANNEXURE RA

and to Sri S .D .n ia r a ,  Inspector C .8 . I ,(Presenting  

O f f ic e r ) .

As no further defence witnesdes are to be 

produced by the charged o ff ic ia l  the enquiry 

proceedings in the case are hereby closed.

Copies of the statement by Sri H .S .T u te ja  

AGE QO Calcutta dated 2 2«5 .85  are being sent to the 

presending officer and to the charged o ff ic ia l  

alonguith this memo as requested by them.

The presenting oggiHDtofficer uillT^?fe-'^t^^ 

submit his written brief latest by 14th , F e b .86 to 

the undersigned,Thereafter submit his written brief 

by 25th . Feb*86.

Sd /  SvC.Awasthi,

ADT(OF) % GFIT U ,P .C ir c le ,

Lucknow,

Copy forwarded f o r . information.to;-

1 ;  Sri Kashi P rasad ,T .O .S itap ur ,

2 ;  Sri Vishnu Sahai'GA ^DEPhones  Bareilly  ,

3 .  Sri S .O in is r a ,  G.M.T-/GPE 7 Naual Kishore Road, 

Lucknow,
4 .  Sni S . P .C .B . 1 , , 7 . Naual Kishore Road,Lucknou,

5 . vigilance Officer  % GWT U ,P .C ircle ,Luckbow , 
w .r .t o  his f i le  No.UID/Pl 1 0/ 68/I

6 i  Director Telecom ( A A ) ?Lackhow,N.K.RoadjLucknow.

7 .  DY.G.n.(adran) % GMT,U.P.Circle,Luckbow*



^  IN THS CEMTRAL ADMINISTRATIT^/E TRIBUNMi/ADDITIONAL

BENCH A3? J^LAHABAD.

Claim petitioa ao.459 of 1987

Kashi Prasad.

versus

Union of India*

To

Applicant

Annexure No. A-A 1

Respondents

Shri s«C.Awathi,^
(Enquiry officer)

A«D. T«0/p(cotmneix:iai) 
Q/o g «M.T.U*P•circle,'^ 
Lucknow*

r

j  subject; Reg. Submission of defence witnesses or

documents etc.

Ref. sqniry proceedings and ray application dated 

25 .7 .8 5 .

Respected Sir,̂

With reference to above I  beg to state 

that the following docments ^ ^ c h  are available 

in  the Civil Court Allahabad in Suit no.8l4/l969 

(decided, in the court of Munsif west Allahabad 

in 1977)/ may kindly be ordered to be requisitioned 

to help ray defence. These documents are very much 

essentaial and relevant in  this case.



A

X

NO further defeace witaesV <iefeace docu­

ment will be produced or asked a^S^e r list to be 

submitted to you except the followiag documents«

1« Exhibit no .29 to e x . 34 six medical bills 

submitted by the D-B.T.Allahabad in 1970 in 

the court a in rebuttal period of the bills 

Dec.67 to Feb.68 of Dr.M.C.Gupta incharge, Oop.D.

S .R .N . Hospital, Allahabad

2 . Hand wiring e3<perts qpiaion (oovt.expert s .P . 

C .I.D .Sc ien tific  Bmach# Lucknow) on the above 

disputed bills in the court.

3 . copy of judgment of the above case (court held 

it  to be a forged and did not bear my signatures 

and hand writing the matter dropped.

Yours faittofully,' 

Sd. Kashi Prasad
Dated 5 .3 .3 5 .

T.O* -4
Telephone Exchange, 

Sitapur.



IN THE CENTRAL ADWINISTRATH/E TRIBUNAL ADDITIOJJAL 

b e n c h  at  ALLAHABAD.

Clairo Petition No«459 qP  1987.

Kashi Prasad
.Applicant,

Uersua,

Union of India  and others. . . . . . . . . ..Respondents.

ANNEXURE RA~ 8 .

INDIAN P, & T* DEPARTMENT.

Office  of tho Plandliya Abhiyanta,

Bareilly  Phones Abhiyantrik Mandal,

Rampur Bagh, Bareilly ,

To ,

Sri S .e .A u a s th i ,

enquiry Officer 
■ (ADT O .P . )

0/0G,l*!«T «U. P.Lucknou.

^ated at 2 4 ,1 .8 6

No.E.8/G®(3/110 

Sub:- Enquiry under rule 1 4 ,C .C .S . (ccA)Rules ,1965 

against Sri Kashi Praaad T.O.STP

Ref, Your no .Conf/^ ,Prasad  dated 1 6 ,1 ,8 6 ,

Sri Vishnu Sahai, ^ ,Q .A  of this office  ha a 

intimated that he is unable to proceed due to 

i l ln e s s .  Some other date may be fixed at Bareilly  

as he has not been aduised travelling by his doctor

S d /  Mandliya Abhiyanta,

Bareilly Phones Abhiyantric

ftandai , 
Raiwpur Bagh ,Bareilly ,

Copy to Sri Kashi Prasad T .O .S itap u r .
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IN THE CENTRAL AOMINISTRATIUE TRIBUNAL A D D IT I^ A l J V

BENCH AT ALLAHABAD,

Claim Petition No.459 of 1987,

Kashi Prasad. .Applicant.

E R S U S .

Union of India and o t h e r s , , . , , , . . . . . .  Respondents .

r

[AJ

ANNEXURE RA-^.

Reqd,

T o

Shri S ,C .A uasth i ,

, . (Enquiry O fficer )

A .D .T . (Commercial)

O /o  G .W .T ,  U .P .C ir c le ,  

Hazaratganj, Lucknou,

S ir ,

Uith reference.to your letter No ,Con/K ,pd . 

dated 16-04-85 due to an accident by motor cycle 

I have got leg fractured again, and am unable to mow e 

and to attend enquiry date fixed on 22,05-85 at your 

office  at Lucknow,

Therefore, it is requested to you that very

d '
indly postpone the datej^enquiry and other date may 

kindly be fixed at Sitapur to enable me to attend 

the .

I shall be greatful to you. ......................

Yours fa ithfully ,

Sd / Kashi Prasad

Dated 1 8 , 5 , 8 5 .

(i

18o5,85 

T .Q .
Telephone Exchange, 

Sitqpur.

Copy to D .E .T ,S it a p u r  for information and n/a  P ^
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In The Gentry Mministrative Tribunal, Additional Bench, 

>- at

All diabad*

7
Giaim l̂ oo 469 of 1987 

ELxed on 24 »12.1987* r ' -

AffJi^VlT

' y/̂ -̂I-AHaJa^

Kashi Prasad*

Vs.

Itoion of India and others«»

V
tr'aimant*

• •Opp«parties«

Supplementary 4fifldavit on behalf of 

Claimant in support of Claim petitiop.-

I , Kashi Ppasad aged about 45 years s/o 

Sil Puran Das i^ssident o f 498, ibti G o d S i t a p u r  

do hereby soleranly affiim and state on oath as under:-

! •  That deponait being claimant in the

afoiBsaid aLaim petition is fully convers^t with 

the facts o f  the aise*

2« % a t  contention o f  opposite parties to

the effect that statemait o f ^  • i .  Tuiej a, 4Sstt. Govt* 

Examiner of questioned documents, Calcutta Was recorded 

 ̂ ^  22o5»1985 is  not cofrect as stated by opoosite pfrtieso

That oorieot &  actual posltiion is  that

Sil Tuteoa subi«Ltted his i^iltten, statement in his own 

hand Wilting on ^2»5«1985 in the chamber of Sii SoQo 

Awasthi entji iiy officer. The r̂ L event portion evidencing

such &c t , as given in attested oopy of Sri lutejais

----



Statenent (as  supplied to the deponent vide iihquiry — ^

O f f i c e r ^ \ ^ e t t e r  Dt* 3 .2 « 8 6 j  is  rep loduced b e lo w ^ ^ ^ ’î hiluv,:-

“This statemsit in  5 pages was recorded 

in my o^n h a n d w rit in g  on ^ . 5 * 1 9 8 6 •

Sd/- 

C H »s«  Tutej a) 

is s t t . Govt. Examiner o f  

Qd« IbcUHaits, O alcutta*"

” Afc>ove statement (W iittenj Was suttnitted 

to the U /S  ’ey Shri H .g . Tutej a, 4»G.^Q .D* 

Calcutta on 22.5«85 in my chamber in  the 

0/d  G*M*T*U*P» GircQ-S LucknoW#

) Sd/-

C S.G . iwasthi )

S*0 • ^

4 *  ih at  this fact w^s l e f t  to be brought, to

the notice o f  Hon*bi e Tribunal at S a iiie r  stage.

. jCU

*

6 *  That in case opposite parties  rei\ise to

accept contents o f  "paras 3 o f  th is  a f f id a v it , deponent

shall pibduce the attested copy o f  Sri l u t e j a 's  Statenent

O ' supplied to thê depo n e t  by ^iquiry

:■) Offtcsr Tide his letter Dt. 3 .2 .8 6 )  H=v''Wi T W W a S

 ̂ <3-V i k  fH.'nr,oi2. H-eoLY;/v\̂  tWa <5ficSLAA/w.^

c

Deponent,

,1987
(K ashi Prasa(^,

h s i d
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V eii f lo a t  ion
r

I ,  at>ove named deponent do hereby  v e iify  that 

th e  contents o f  Pa^'agiQ-ph 1 to S  o f  th is  a f f id a v it  are true 

to my own kDOWiedge, and  these o f  p a r a  5 a ie  b^- ieved 

to be true  by m e, that  no part  o f  i t  is f a l s e ,  and  that 

nothing  m aterial has  been c o n c^d .ed ; So  h e lp  me God«

Dec*^ L\ ,1987

I  knoW and  id e n t ify  the deponent who has 

signed  on this a f f id a v it  in  my presence*

c 4*KvI)i'2at) 

d d r o c a te ,.
High  Court, LucfenoWo

3iemnly a.ffi2med befo re  me on \J dav

o f  Dec* K a sh i P r a s a d  t l ^ , . .

dQ )onent who i s  i d e n t i f i e d  by S r i  4*K« M .x it  Advocate H ig h  

C o u it  LucknoW .

I  have s a t is f ie d  my s e l f  by exananing  the 

deponent that he understands the contents o f  t h is  a f f id a v it  

w hich  have been read o u t  a  e x p ia in a i  by  me to hiijrtsj.

r  oath  Goom issioner ,

XSCOHB*.

^  i o

>3



196.4 Shashi Kumar y. S ubodh^m ap [Wanolm J.) [Pbs. 28.27] ' Supreme Court 520

Govciiiiiiicul servant was punJshod on any/ground 
personal lo thoC^^crvant conccrncd. Tljfis deci­
sion wofrlfi liave relevance' only i f  a Govcmment 
s e rv f^  was' dealt with in a legally perrnissibb 
ai^vnftcr l)y the Governnment without any rcte- 
reiic'o 1/j his niiscisniduct. Indeed, on ,tlie facU 
<ii' (hat case tlie Court proceeded on tho
basis that refixation of seniority was legally per­
missible. Tho decisions referred lo inaliat judg- 
nient were also reliited to valid orders niadS' Ijy 
(he Government dehors misconduct of the Gov­
ernment servants concerned. In all those deci­
sions no punishment was inflicted upon tho 
Government servant, for ‘he did not satisfy 
either of the two tests laid down/in' Parshotam 
Lai Dhingra's case, 1958 SCR 828 (AIR 1958
SC 36). But, in the present ca^ I  have held
'hat the Government has no power to “de-con­
firm” the respondents who were lawfully ap­
pointed as permanent Tahsildars. I f  that bei

 ̂ so, their reduction in rank was/punishment in- 
Hided on them. They wero nunished though 

, they were not guilty of any misconduct. The 
*' said judgment and tho decisions referred to

Ihercin have, ihcrcfore, no anplication to tho 
present case. ^  . j

(24) I, therefore, hold t l^ t  the respondents 
\ had a right to occupy a subs antive rank in the
• posts of Talisildars and theii reduction as offi­

ciating Tahsildars was certa nly 
rank as punishment.

(25) In this view, it 
express my view whether, f 
rank of the respondents wis not punisiiment, 
tlic High Court could have ii terfered under Art. 
226 of the Constitution on tSie ground that the 
Government acted in derogat on of the statutory 
rules,

(20) In the* result, tho qppeals fail and aro 
dismissed with costs.

ORDER

(27) Tn view of tiio opinioii of the majority, 
(ho appeals are allowed. Costs\througiiout w ill 
Ije borne as incurred.
AH/V.B.B. • Ap]^eals. allowed.

reduction in

not necessary to 
the reduction in

07)AIR 1904 Supreme Court 529 (V 51 C
, (From Calcutta : AIR 1958 Cal 264)

13th Sejf^mbcr, 19G3 
V. D, GAJENDRAGADK.AR, K. SURBA RAO, 
K. N. WANCHOO, N. RAJAGOPALA AYYAN- 

GAR AND J. R. MUDHGLKAR, JJ.
Shashi Kumar Banerjee and others, Appel- 

Innl.s V. .S'ubodh Kumar. Baiim-jeo since deceased 
and after him his. legal representatives and 
others. Respondents.

Civil Appeal No. 295 of 1960.
(a) ■ Suocession Act (1925), Ss. 03 and 289

— W ill — Mode of proof — Onus — Principles 
1964 S. O. D.F./8<.

indicated — When court would grant probate'— 
AIR 1958 Cal 204, Reversed.

The mode of proving a w ill does not ordi-, 
n'arily differ from that of proving any otheri 
document e.xcopt as lo the speciiil rctiuil'cincut 
of attesta,lion prescribed in the case ot a w ill by 
S. 63, Succession Act. The onus of proving tha 
w ill is on the propounder and in the absence of 
suspicious circunistanccs surrountiing the execu­
tion of the will, proof o£ tcstunioutary capacity 
and the signature-of the testator as required by 
law is sufficient to discharge the onus. 
\V'here however there are suspicious cir­
cumstances,. (he onus is on. the iiropounder to 
explain them to die satisfaction of the court be- 
iore tiie court accepts the w ill as genuine. 
Where the caveator alleges undue inliuencc, 
fraud and coercion, the onus is on him to prove 
the same. Even where there arc no such pleas 
but the circumstances give riso to doubts, it i» 
for the' propounder to satisfy the consciencc of 
the court. The suspicious circunistanccs may bo­
as to tlie genuineness of the signature ot tho 
testator, the condition of tho tcslalor’s uiind, iTia 
dispositions made in tho w ill being unnatural 
improbable or unfah in the light of relevant cir­
cumstances or there might be other indications 
in the w ill to show that the testator's mind was 
not free. In such a case the comt would natu­
rally e.xpect that all legitimate suspicion should 
l:e completely removed before the document is 
accepted as the last w ill of the testator. I f  tha 
propounder himself takes part in the execution 
of tlie w ill which confers.a substantial benefit - 
on him, that is also a circumstance to be taken 
into account, and the propounder is required lo 
remove the doubts by clear and satisfactory evi­
dence. I f  tho propoimder succeeds in reinuving 
tho suspicious circunislances tlie court would 
grant probate, even if  the w ill might be unnatu­
ral and might cut off wholly or in part near re­
lations.- AIR 1959 SC 4-13 and AIR 1962 SC 
507, I'oll. (Pi.m •!),

The fact that the w ill in dispute is a holo­
graph w ill and admittedly in the hand of tho' 
testator and in Ihe last paragraph of the w ill tho 
Ifcslutor liad stated that he had signed the will 
in the presence of the witnesses and the witnes­
ses had signed it in his presence and in the pre­
sence of each other raise strong presumption of 
its regularity and of its being duly excculctl and 
attested. I f  there is liardly any suspicious cir­
cumstance attached to the w ill it w ill require 
yer>' little evidence to prove due execution and 
attestation of the will. (Para 5),

Held on u rovlow of Iho entire evidciiee in 
the case that due e.xecution and attestation of 
the w ill in dispute had been proved as alleged 
by the propounders and they wero entitled to tlie 
grant of probate. The Iligh  Court wa/i not 
right in first considering tjie evidence of the ex-
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pert and liolding on its basis lhat Iho w ill could 
not have been signed in 1943, when, there werei 
practically no suspicious circumstances and all 
the circumstances pointed to the due execution 
and attestation of the will. The High Court

also not right in discarding the testimony o£ 
the attesting witnesses as false when all the
probabilities of the case were against the ex­
pert’s opinion and the direct testimony of tho 
attesting witnesses was wliolly inconsistent with 
it. AIR 1958 Cal 264, Reversed.

^  (Paras 15. 21, 24)
V /  (b) Evidence Act (1872), S. 45 -  Evi-''""

dcnco of lliindwriling expert — Evidential  ̂
value.

The expert’s evidence as to handwriting is 
opiniou cvidciicc and it  can rarely, if  ever, takoi 
the place of s_iibstan[:ive evidence. Before act­
ing on such evidence it  is usual to see i f  i t  is 
corroborated cither by clear direct evidence or 
by circumstantial evidence. • ' (Para 21)

Where the question is whether the w ill 
was executed on the date on which it  pui'ports 
to have been executed and there are no suspi- 

, ^ io u s  circumstances attached to the will, the 
mere opinioti of the handwriting expert that it 
was executed much later cannot -override the 
positive evidence of the attesting witnesses espe­
cially when he has not applied any chcmical 
tests which according to his own opinion 
essential. (Para 23]

(c) Evidence Act (1872), S. 3 — Apprecia­
tion of evidence — Evidence of attesting w it­
nesses to a w ill — Slight discrepancy as to time 
of execution.

Where the evidence of both the attesting 
witnesses lo llie w ill is that the w ill was execu­
ted in the afler-noon on the date on which it  
purported to have been executed, a slight dis­
crepancy in the evidence of these witnesses as 
to tho tirno wlioii tlio w ill was executed is nob 
so serious as lo destroy the value of their evi­
dence especially when the witnesses were giv­
ing evidence after 8 or 9 years after the execu­
tion of the will. - (Para 17i)

(d) Evidence Act (1872), S. 3 — Apprc- 
. ciation of evidence — Chance witness.

The mere fact that' the attesting witnesses 
to a -\̂ 11 happen to be chance witnesses is no 
ground for disbelieving iheir evidence. I t  may 
be that it is more usual for witnesses to be call­
ed when a person is intending to execute a wiU; 
even so there is nothing impossible in advafi- 
tagc boing taken of tho accidental prescnco of 
witnesses in this connection. (Para IG)

■ Cases Refencd : Comtwise Clironological ParaS.

f59) AIR 1959 SC 443 (V 46); 1959 Supp
• (1) SCR 426, H. Venkatachala Iyengar v.

B; N. Thirnmajamma . 4

V. Sujiomi Kumah (Wanchoo JJ I. R,
CG2) AIR 1962 SC 567. (V 49) : (1902) 3 

SCR 195, Rani Purnima Devi v.
Khagendra Narayan Dev 4

Mr. N. C. Chatterjee, Senior Advocate, (Mr..
D. N. Mukherjee, Advocate, with him), for Ap­
pellants; Mr. H. N. Sanyal, Solicltor-GcTieral oS 
India, (Mr. P. K. Chatterjee, Advocate, with 
him), for Respondents Nos. 1. 2 (ii) to (viii) :iiid 
3 to 8.

The following Judgment of the Court was 
delivered by

WANCIIOO, J. I
> ' This is an appeal on a certificate granted
! by the Calcutta High Court. The appellants 
I  are the sons of. Ramtaran Banerjee dcccased 
(hereinafter referred to as the testator). TUcy 
hud been appointed executors under a w ill pur­
ported to have been executed by the teslatOT 

oil August 29, 1943. The testator was about 97, 
years old when he, died on April 1, 1947. Tho 
appellants applied for probate of the w ill in tho 
court of the District Judge in June 1947. Their ' 
case was , that thei-will in disi^ute was tho last, 

will and testament of the testator and had b e e n *^  
duly executed. The petition-was opposed by ! 
Subodh Kumar Banerjee and Sukumar Banerjee 
who are also sons of the testator as well as by 
the dcccndant's of Sushil £nmar Bancrjco and 
Sanat Kumar Banerjee, two other sons of the 
testator who had jjredeceased him. The main 
ground of opposition was that the w ill had not 
been properly executed and attested, though it 
was also contended that it was not genuine, and 
'the testator did not have testamentary capacity 
at the time of signing the alleged w ill and lhat 
the cxccution of tho w ill had been obtained by ' 
undue inllucnce, fraudulent misrepreseiiUition 
and coercion.

(2) Four main issues arose on these plead­
ings, namely,—

(1) Is (ho \\ilJ jv niiln;;?
(2) Has the w ill been properly executed 

and attested?
(3) Had the testator tcstamentnrv capa­

city lit (ho (iine of, tho signing of tho’ nilegcd 
will ?

(4) Was the execution of,the w ill obtained 
by undue influence, fraudulent representation 
and cocrciou, as alleged ?
The District Judge held on die evidence that 
though the testator might have been enfeebled 
in body, he retained a sound and disposing mind 
;ilniost upto (he last moment of his lifo, and oiio 
of I.I10 last docimicn(s executed by tho testalor 
which was attested by one of the caveators him­
self, was dated March 3, 1947. The issue as 
to undue influence, fraudulent misrepre.fbnta- 
tion and coercion was abandoned and was thiia 
amwered in favour of the appellants. The Dis-
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trict^Judge also lield that due execution and 
attestation of the will had been proved and that 

Iln) will W li.'i  gl'lUiillO, 111 i.'Oil.’i i ! i ( m ' U c ; n  lid 
tud probate witW-copy oi the will attached to 
the appellants. ’

(3) The present respondents then went iu 
appeal to the High Court, and the only issue 
that was urged belore tho High Court was with 
respect to the due execution and attestation ot 
the w ill. The main contention in that behalf 
was that though the w ill appeared to be dated 
August 29, 1943, the signature of tho tc.stalor 
appearing at the bottom of the w ill could not 
have been made in 1943, and reliance in  this 
connection was placed on the Evidence of a

\ liandwriting expert. The High Court first exaniin-
• ed the evidence of the handwriting expert as ti> 

the date on which the signature appearing at 
tlie bottom of the w ill could have been 

^ made. The High Court differed from the 
trial court which had also considered the evi­
dence of the expert and had refused to rely upon 
it in preferencjg^to the evidence of the attesting 

^  witnesses and came to the conclusion, relying 
on the evidence of the expert, that the signature 
could not have been put at the foot of the w ill 
in the year 1943 and similarly the names on tho 
plan attached to the w ill could not have been 
written in' 1943. Therefore having come to thi*.- 
conclusion, the High Court held that that was 
tlie end of the case of the propounders and the 
attesting witnesses must also be held to have 
deposed falsely. Having reached this conclu­
sion, the High Court then went on to consider 
the evidence of the attesting witnesses and said 
that independently however of the view exprc.ss- 

, ed by it  as to the evidence of the e.vpert it  
w^s not possible to rely on the evidence of tho 
two attesting witnesses and consequently found 
that due execution and attestation of tlie w ill 
jiad  not been proved. On this finding, tho 
|High Court reversed the judgment of the Dis- 

/ ^ i c t  Judge and rejected the petition for probate. 
As the High Court’s judgAieut was one of rever­
sal and the amount involved was over rupees 
twenty thousand, the High Court granted a cer­
tificate of fitness to enable the appellants to ap­
peal 'to this Court; an^ that is how the matter 
has come up before us.

(4) The principles wliieh govern the prov­
ing of a w ill are well settled; (see H. Venkata- 
chala Iyengar v. B. N. Thimmajamma, 1959 
Supp (1) SCR 426 : (AIR 1959 SC 443) and 
Hatii Piirninia Devi v. Khagondra Nanijnu 
Uev, (19G2) 3 SCR 195 : (AIR 1962 SC 5G7). 
The mode of proving a w ill does not ordinarily 
differ from that of proving any other document; 
except as to the special requirement of attesta­
tion prescribed in the case of• a w ill by S. 63 
of the Indian Succession Act. The onus of pro-1 
ving the w ill is on the propounder and in the

t r tShashi K o.mau v. Souodh K omar (Wanchoo J.) [Pes. 2.5j. StJpfeme C o u r t___

absence of suspicioiis circumstjuices surrouudiuj*^^ y /
the execution of the will, proof of testamentary 
i'iij)iici!y |ln) ,'ii(. îiiitnrii ul ijin InNliiliii' n',' k ;'
(juired by law is sutficient to discharge the onus. 
\Vhere however there are suspicious circumstan­
ces, the onus is on the propounder to explain 
them to the satisfaction of the court before the 
coiiit accepts the w ill as genuine. Where tha 
caveator alleges undue iulluence, fraud and 
coercion, the onus is on him to prove the same. 
Even where there are no such pleas but the 
circumstances give rise to doubts, it  is for the 
piopoMiidcr to satisfy the conscience of tho 
court. The .suspicious circumstances may bo as 
to the genuineness of the signature of the testa­
tor, the condition of the testator’s mind, the dis­
positions made in the w ill being unnatural Im- 
piobable or unfair in the light of relevant cir­
cumstances or there might be other indications 
in the ^ '̂ill to show that the testator’s mind was 
not free. In such a case the court would natu­
rally expect that all legitimate susxiicion should 
be completely removed before the document i.s- 
accepted as the last w ill of the testator. I f  tlie 
propounder himself takes part in the execution 
of the w ill which confers a substantial benefit 
on him, that is also a circumstance to be taken 
into account, and tlie propounder is required to 
remove the doubts by clear and satisfactory evi­
dence. I f  the propounder succeeds in remov­
ing die suspicious circumstances the court would 
grant probate, even i f  the w ill might be unnatu­
ral and might cut off wholly or in part near 
relations. I t  is in the light of these settled prin­
ciples that we have to consider whether the ap­
pellants have succeeded in  estabhshing duit die 
w ill was duly executed and attested.

(o) Before we consider the evidence as to 
attestation, there are certain preh'u.inary facts 
whieh are not in dispute, and which may be sot 
out. The testator ‘was a man of great wealth 
and a well known lawyer of Calcutta. Though 
he retired from the Bar in 1935, he continued 
to be tiie elected President of the Alipore Bar 
Association till the end of 1946. Ho died at 
the very ad\-anced age of 97, and was about 93 
years old when the w l l  in dispute is said to 
have been executed. He was the head of a 
large family, having seven sons, live daughters 
and numerous grand-children. ’ His wife died 
on July 2, 1943. Two of his*sons, Sushil and 
Sanat had predeceased him. .Before his death 
the testator had already made ‘provision for his 
h(;irs liy executing a number of docuiiieiii'i. TIkv 
•sclieme he used was to grant perpetual lease 
of the property in favour of the person whom ho 
wanted to benefit; ' ultimately the'reversionary 
interest in the leased property which the testa­
tor had was also conveyed to 'the  same child. 
In this manner he had disposed of property 
worth about rupees sixty lacs.^half to the pro-



f

o32 Suprema Court 5.6] Shashi KuiiAR
ir.-j-ndeiS, (namely, the appellants) and half to 
the caveators (namely, the respondents). Tlie 
\'“11 in dispute refers to the remaining property' 
v.-hich is said to be \’alued at mpees three laes 
oiily. I t  is\^jtnessed by tsvo persons, nameh', 
ManmathaiTOin Mookerjee and' Sambhunatii 
Munshi. The entire will is in the handwritins 
•of the testator and has been corrected in various 
places and the corrections have been initialled 
by the testator. I t  is not in dispute that the 
body of the v.iii vas written out by the testator 
between Januar>' and March 1943, leaving some 
blanks here and there, particularly in relation 
to the numbers of immovable properties dispos- 
êd of and also in some cases the name of the 
particular legatee to whom the properties were 
to go. I t  also appears tliat the testator suffered 
from a severe illness in July 1943 and at one 
time his life was despaired of. I t  was after re­
covery from tliis serious illness that the w ill in 
dispute is alleged to have been signed by him 
CQ August 29, 1943. I t  is also not in dispute 
that the signature at the bottom of the w ill is 
the signature of the testator. Further though 
at one there was dispute whether the date 
under the signature was written by the testator, 
the respondents have failed to prove that the 
date •‘29-S-1943'* is not in the handwriting of 
the testator. The dispositions in the w ill are 
in favour of the various sons and grandsons of 
the testator and also of his wife, and wher­
ever the testator had deprived any of his des­
cendants of benefit under the w ill he has given 
reasons for the same. Further the w ill recites 
at the end that the testator had signed it  in 
the presence of the attesting witnesses and that 
the attesting witnesses had seen the testa­
tor signing it and thr.t the attesting wit­
nesses had attested it in the presence 
of tlie testator and of each other. In 
\iew ci these facts the High Court had also to 
recognize that the will could by no means be 
said to be an unnatural document. There is no 
evidence to show that the propounders (namely, 
the appellants) had taken any part in the e.vecu- 
ticn of the will. V\'e shall later refer to tlie 
esidence of the attesting witnesses which shows 
that the testator had cautioned them not to 
speak of the wtS'and to keep the fact of their 
having attested it secret. The issue as to undue 
influence, fraudulent misrepresentation and co­
ercion was, according to the District Judge, 
“ clearh’, categorically and unconditionally aban­
doned” by the respondents. There can also be 
no doubt that on the eNideiice, the testator was 
in a sound and disposing state of mind and had 
fu ll testamentary capacity not only on August 
29, 1943 when the w ill purports to have been 
"secuted but even almost up to the last day of 
his life, for he had executed many documents 
in 1944, 1943 and 1946 and the last of such 
documents was executed on March 3, 1947 to

V. SuBODH Euhap. { Wanchoo J .)

which one of the cav eators was an. a tte^ng 
witness. In the High Cou^t no asrgument ap­
pears to ha\-e been addressed against the finding 
of the District Judge ,that the testator had full- 
testamentary capacity almost upto the last day 
of L;s death. Fiurther the fact that the w'iJl is 
a holograph vail and admittedly in the hand of 
the testator and in the last pai'agraph of the 
v.'ill the testiitor had stated that be had signed 
the will in the presence of the witnesses and 
the witnesses had signed it in his presenca and 
in the presence of each other raise strong pre­
sumption of its reguhuity and of its being duly 
e.vecuted and attested. On these facts there- is 
hardly any suspicious circumstance attached to 
this v.ill and it w ill in oiu- opinion requiie very 
little evidence to prove due execution and attes­
tation of the will. There is no doubt about tlie 
genuineness of the signature of the testator, for 
it is admitted that the signature at the foot of 
the w ill is his. The condition of the testator’s 
mind is also not in doubt and he apparently 
had fu ll testamentary' capacity right upto March 
1947, even though he w'as an oldman of about 
97 when he died on April 1, 1947. The dis­
positions made in the w ill are by no means un­
natural and where the testator has deprived any 
of his descendants of any share of his remain­
ing property he has given reasons for it. Be­
sides he hud already disposed of the large bulk 
of his property worth about mpees sixty lacs 
and the will only deals with a small resfdue 
worth about rupees three lacs. There is noth­
ing to show that the dispositions were nob 
the result of the free w ill and mind of the tes­
tator. Further, the propounders (namely, thei 
appellants) had nothing to do \vith the e.xecuGon 
of the w ill and thus there are really no suspici­
ous circumstances at all in this case. A ll tKat 
was required was to formally prove it, though 
the signature of the testator was admitted and_ 
it  WMS also admitted that the whole w ill was in  
his handwriting. I t  is in the background of 
these circumstances that we have to consider 
the evidence of the two attesting witnesses arid 
of the handwriting expert on whose opinion 
alone practically the High Court has held that 
the w ill was not duly executed and attested.

(6) Before we come to the evidence of 
these three witnesses mentioned above we 
should like to refer to one other circumstance, 
which appears in this case. The evidence is 
that some time after the w ill had been executed 
it was handed over by the testator to his son 
Soshi. The w ill was in a closed envelope and 
on the top of that the testator had written 
“Soshi preserve this my w ill”  and had signed 
that. I t  is not in dispute that the writing and 
the signature on this envelope are _also in the 
hand of the testator. Soshi kept this envelope 
with him and after the death of the testator, he

A .

. i
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and ais b r ^ e r  Suail went with ;t to Bireadra 
Natl;i Lahiii, an adv̂ '̂cate. WTien tlie ad\’Ocnte 
saw tJie envelope it was closed. He did 'not 
open i±. He advised them to give notice to 
ail the heirs of^lSre testator and fix a date and 
place & r  the opening of the envelope. They 
therefore asked him to issue the notice and gave 
him the names of all the heirs. He then issued

• a notice to all tlie heirs including the caveators- 
respondeats telling them that the last w ill and 
testament of die testator had been handed over 
±0 him, that he would open it on May 8, 1947 
between 7 p.m. and 7-30 p.m. and requested 
them to be present at his place either in person
01 through some agent in order to witness the

■ opening of the envelope. In reply to this
notice, two oi ■ the heirs, namely, Sukumar

V Banei-jee and Pro\-at Kumar sent replies; but 
they did not attend at the time and place fixed 
b}' Lahiri. The only persons to attend were 

^ the three appellants and one Kartick Mukher- 
y jee, who. is 'a son-in-law of the testator and 

husband of one of the daughters named Kihar 
Bala. Thecea^er the envelope was opened and 

w it  is no one'srase that at that time the w ill was 
not in the same condition in which it  was when 
it  was filed in court along with the probate ajj- 
phcation. Therefore when the will was opened 
on May 8, 1947, it  bore the signature of the 
testator as well as the attestation of the attes­
ting witnesses. This again is a \ery important 
ciicumstance in favour of the genuineness and 
due execution and attestation of the w ill and is 
perhaps the reason why the respondents did 
not come forward with a positive case as to the 
w ill having been attested after the death of the 
testator.
2 i

(7) This brings us to the main question 
v\hich has been debated before us, namely, the 

. due execution and attestation of the w ill. Thq 
respondents’ case in this connection appears to 
be that the date which appears on the w ill as 

^ the date of execution tnereof is not the date on 
which the \Wll was executed by the testator but

• that it was executed at a much later date and 
was thus not duly executed and attested. We 
have therefore to e_^mine the e\’idence of the 
attesting witnesses in this connection and what 
the learned counsel for the appellants calls in­
trinsic evidence in 'the w ill itself to show that 
it must have been executed and attested, on 
August 29, 1943 as it purports to be, tor the 
fact that the will is in the handwriting of the 
testator and bears his signature is not in dispute. 
The respondents mainly relied on the evidence 
of the handwriting expert and their case as 
based on that evidence was that in 1943, 1944 
and 1945 there was no tremor in the handwrit-

- ing of the testator and that tiemor appeared in 
his handwriting from 1946 and went on increa­
sing till his death in 1947. The expert’s evi-

(Wdtichoo J.) [Pr.3. G.S] Supreme Court

dence further is that the v/riting in the body ^  
the wiL* is v.-ithout tremor while the signature 
at the bottom of it and initials in the margin 
on the correcKons showed tremor and therefore 
the vs’ill must have been signed after 1943 and 
not in August 1943, as it purports to be. We 
shall deal with the evidence of tlie expert later: 
but it is pertinent to point out here :';at v;e 
cannot understand when the testator admitiod- 
ly signed the v.ill even according to the respon­
dents. though sometime in 1946 why he should 
ha\e antedated it to August 1943. I t  is in this 
connectioa that the finding of the District Judge 
that die testator was possessed of fu ll testameu- 
tar>’ capacity almost upto the moment of his 
death, certainly upto March 1947, which does 
not appear to have been challenged before the 
High Court, assumes great importance. I f  the 
testator had not signed this w l l  in 1943 as it 
purports to be and if  he was possessed of full 
testamentary capacity in 1946 as he must in our 
opinion be held to be and was in fact signing 
this will in 1946, we fail to see why he should 
not put on it the date in 1946 on which accord­
ing to the re.spondents he actually signed tlia 
will and get it attested on that date. The whole 
argument tbereforc based on the theory of tre­
mor put forward by the handwriting expert atv 
pears to us to be of no help to the respondents; 
for the testator having retaiiied fu ll mental 
capacity and power of judgment till almost the 
last moment of his life, it docs not stand to 
reason that he would antedate the w ill if  he 
really signed it late in 1946. Once therefore 
it is admitted that the signature on the w ill is 
that of the testator, the theory that it is ante­
dated by him can be accepted only i f  the ex­
pert’s evidence is so convincing that the extreme 
improbabih'tj' attaching to the said theory can 
be safely rejected.

(S) Turning now to the intrinsic evidence 
in the w ill itself, to which reference has been 
jnade on behalf of the appellants, we find tliat 
there are as many as six circumstances which 
go to show that the date on \\hich the w ill pur­
ports to have been executed, namely, August 29, 
1943, must be the correct date and that a w ill 
containing the pro'.isions which this w ill con­
tains could not ha\ e been executed late in 1946. 
Tlie first circumstance to \\hich reference may 
be made is that it makes provision for the wife 
of the testator and provides for consultation 
with her in case there is any dispute between 
the three executors. Now itjis not in dispute 
that the wife of the testator died in 1945; as 
such it would certainly be strange—if not im­
possible—to find a provision in the w ill for the 
wife 'and also a provision to the effect that the 
wife should be consulted whenever there was a 
dispute between the executors appointed under 
the will.
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 ̂ (9) The next circumstance is that while

providing for a monthly allowance for his 
daughter Sushila, the testator says that she was 
living with sons in her house. I t  is admit­
ted that Sushila came to live w itli her father in
1945, shortly before the death of her mother 
and stayed on till the testator died. In such 
circumstances it is extremei>‘ unlikely that tlie 
testator who had made corrections in the w ill 
before he signed it would not correct tliis part 
of it.

(10) The third circumstance which is re­
lied on is with respect to Nih-ir Bala, a daughter 
of tlie testator, to w l̂iom a bequest w-as made in 
the w ill and wlio is the wife of Kartick Muklier- 
jee. The testator said in the w ill that her 
husband was a Senior Stock \'arifier on a month­
ly pay of Rs. 300/-. Now it is in  evidence tliat 
Kartick retired early in 1946 and his \\ife  Nihar 
Bala asked in January 1947 for a month’ ; al­
lowance whicli the testator provided for her.
I t  is said that if  this w ill w,is signed by the tes­
tator l a ^ n  1946 he would not say therein that 
his soiSSrlaw was getting Rs. 300/- per men­
sem when in fact he had retired.

(11) The fourth circumstance which is re­
lied on is that the w ill says that Shivendi'a, a 
son of another daugiitcr Rani Devi alias Renuke 
is preparing for liis B.A. examination. Now it 
is not disputed th.it Shivendra had passed his 
B.A. Examination in 1944. Therefore it  is said 
that if  this will was signed in 1946 it  could not 
have contained this recital about Shivendra and 
in conscquence it must have been signed in 
1943, which it piuports to be.

(12) The fifth circumstance which is re­
lied on is that the w ill mentions that Sukumar s 
wife was alive for the testator when depriving 
Sukumar of any share in the property has said 
that he and his wife have no children and Su- 
kumar’s income is more than sufficient to main­
tain him and his ^̂ f̂e in ease and comfort. Now 
there is no dispute that Sulcumar’s wife died in 
October 1943. I t  is therefore said that i f  this 
wiU was being signed in 1946, tlie testator could 
not have used v>-ords in it to indicate that Suku- 
n- ' - wife \v^ 'ili\-e ; this could only happen if 
■Jie will was really signed in August 1943.

(13) Last]',-, the w ill devised premises No.
Hazara Road in favour of Sashi, but on.

Jan^iry 26, 1946, the testator had given away 
this D!̂ oper't>- to Bimal. Consequently it is said 
that if  the w ill v/as really signed in late 1946, 
such a bequest could not possibly appear there­
in.

(14) These circumstances afford in our 
CDinion intrinsic evidence of the fact tnat the 
will must l; ;ve been .signed in .Aug-ast 1943. On 
that basis all these recitals in the '.iiil v.-ould be 
correct and appropriate. In reply however it  is 
urged on behalf oi the respondents that most of
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these circumstances do not go to the root of the 
matter inasmuch as they do not affect the dis­
positions made by the will. I t  is said that the 
w ill was undoubtedly written out between Janu- 
ai-y and March 1943 at which time tliese reci­
tals would be correct and that it may be that 
the testator, did not worry to make any correc­
tion therein when he actualh" signed the w ill 
late in 1946. These explanations though tech­
nically possible are hardly satisfactory. We are 
of opinion that it  is most unhkely that the tes­
tator would not correct tliese recitals in the w ill 
if  he was really signing it in 1946 as he did 
make some corrections and the probabilities 
therefore indicate that the w ill was signed in 
1943 as it purports to be. Further it was ad­
mitted in tlie High Court that it was not possi­
ble for the respondents to explain how all these 
recitals came to be in the will; if tliat is so and 
if  the respondents are unable to explain how- 
all these recitals came to be in the will, they 
in our opinion clearly support the case of tlie 
appellants that the w ill was \mtten out bet­
ween January to March 1943 and signed in 
Au.gust 1943. In any case though some of tha 
recitals are of a minor nature, tliere are two 
matters which in o-.ir opinion could not have 
appeared in a w ill signed late in 1946. These 
two matters are, namel>s (1) provision for the 
wife wlsen siie undoubtedly died in 1915, and̂
(2) the disposition of property No. [T6 Hazara 
Road. We cannot accept the argument that 
these matters might have c.scaped the attention 
of tlie testator when he signed the w ill late in 
1946 for there was nothing wrong with him 
till late 1946 which would allow- such defect.-! 
to creep into tliis w-ill. ^Ve therefore agree with 
the contention on behalf of the appellants that 
these circumstances tend to show that the w ill 
must have been signed in August 1943 as it  
purports to be.

(15) This brings us to tlie oral e\ddence o£ 
two attesting witnesses and the hanawriting 
expert. V\'e must, with respect, say that the 
High Court was not right in first considering 
the evidence of the expert and holding\oa its 
basis that the w ill could not have been signed 
ill 1943, in a case of this kind where there v>-er© 
practically no, suspicious circumstances and 
\\-here all the circumstances point to tiie due 
execution and attestation of the -v.ill. I t  is true 
tliat after having considered the evidence of the 
expert and having said that tnere was an end 
of the case of the propounders and the attesting 
witnesses must also be held to be untnjthful 
once the evidence of the expert vvas belie-y-ed, 
the High Court has gone on to consider the 
evidence of the attesting v̂ ■iLnesses and has said 
that it v.as doing so indcpencea-tly of the view 
expressed by it as to the evidence of the e:-:pert. 
We propose therefore to take the evidence of
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the two attesting witnesses first to see whether 
ia the circumstances of this case whea we are 
deafing with a holograph w ill and when there 
are practically no suspicious circumstances ^ d  
the intrinsic ^vj^nce in the w ill itself points 
to its executioir^li®^ purports to have been 
executed we can rely, on that evidence. The 
two attesting witnesses are Manmathanatli 
Mookerjee and Sambhunath Munshi. Manma- 
tlianath Mookerjee is the father-in-law of Sunil, 
one of the propounders and to that extent he is 
certainly interested in supporting the propoun­
ders' case. I t  may also be conceded that in 
certain respects he has not been as straight for­
ward as he should ha\-e been, particularly with 
respect to his dealings with his son-in-law. But 
he is a respectable man and his son-in-law was 
not in any wa>' concerned with the execution of 

" this wall and did not get any great advantage 
out of i t  except that one of the sons Sukumar 
was disinherited by this w ill and this had in­
creased his share a little; but that was also the 
case w itli the shares of the other descendants 
of the testator. Manmathanath Mookerjee was 
examined oJi^ommission and was cross-examin­
ed at inordinke length, sometimes on matters 
which were not ver}' rele\’aiit to the point on 
whicli he was giving evidence, namely, the at­
testation of the w ill in dispute. But in spite of 
the interest he has in his son-in-law, Sunil and 
in spite of his unsatisfactory rephes with res­
pect to I'-is dealings witli Sunil, it sewns to us 
that there is really no sxifficient reason to dis­
believe him when he says that ho attc.stcd this 
w ill at the instance and in tlie presence of the 
testator and that the testator signed it in his 
presence and that of Sambhunath Munshi and 
that they signetl it in his presence and in each 
other’s presence.

(16) Let us therefore examine the reasons 
which led the High Court to place no rehance 
on the evidence of Manmathanath Mookerjee 
and Sambhi ..lath Munshi. Manmathanath s 
statement, is that he happened to go that day 
to inspect a house belonging to his father’s de- 
fcutter estate at Rustomjee Street which is near 
where tlie testator used to live. Therefore he 
went to see the testator because his usual prac­
tice was that wheni\'er he was in the locality 
in v.'hich the testator'lived and he had time at 
his disposal he always went round to see him. 
Similarly the evidence of Shambhunath Munshi 
v̂as that i.e went to see the testator in order to 

hand over Glucose and Horhcks which he was 
asked to procure for the testator as in those 
da\-s Glucose and Horlicks were difficult to get. 
Thus it  was by chance that tlie hvo attesting 
witnesses hapoened to be there when the testa­
tor asked them to attest the will. The. 
argument on behalf of the respondents is 
that if  tlie testator wanted to execute the v.ili 
li6 would h.ive sent for these witnesses and it is
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too much to believe that they happened to be 
there and the testator took advantage of their, 
presence. I t  may be that it is more usual fon 
witnesses to be called w’hen a person is intend­
ing to execute a \rill; even so there is nothing 
impos.sible in advantage being taken of the ac­
cidental presence of witnesses in this connec­
tion. Further if  these two \\itaesses were not 
witnesses of ti'uth they could easily have seated 
that they were called by the testator and ia the 
circumstances of this case nobody would have 
been able to disprove that statement. I t  seems 
to us clear therefore that the testator took ad­
vantage of the accidental presence of these two 
witnesses whom he knew well from before and 
asked them to attest the wOl. Nor do we think 
there was any such relationship between Sham- 
bunath Munshi and Manmathanath Mookerjee 
or between Shambhunath Munshi and Sunil and 
Sashi as to impel Shambunath to give false evi­
dence as an attesting witness.

(17) Stress however has been laid on a 
slight discrepancx' in the evidence of the two 
attesting witnesses as to the time of the execu­
tion of tlie will. According to Sambhimath the 
w ill is said to have been executed at about 3-0 
p.m. and it  took about 45 minutes for the tes­
tator to complete the w ill by filling up tha 
blank spaces therein and correcting it here and 
there. Sambhunath’s statement also is that he 
airived about noon at the house of the testator 
and shordy thereafter Manmathanath Mooker­
jee arrived. On the other hand, the e\idence 
of Manmathanath is that he arrived at about 
3-30 p.m. and tbereafter the testator brought^ 
the w ill, filled up the blanks and made correc-' 
tions in it  and then the execution and attesta­
tion took place. So according to tliis statement 
the w ill must have been, executed and attested 
at about 4-30 p. m. Further, according to Sam­
bhunath Munshi, he stayed at the place for 2i 
hours and Manmathanath Mookerjee came only 
a short time after he arrived- There is no doubt 
that there are these discrepancies as to time. 
But we are of opinion that the discrepancies are 
not so serious as to make us distrust the e\d- 
dence of the two attesting witnesses. That evi­
dence in substance shows tliat the w ill was exe­
cuted and attested sometime ' in the afternoon 
of August 29, 1943. Sambhunath would place 
it  somewhere between 1 p.m. and 3-bO p. m. 
while Manmathanrith places it somewhere bet- 
v.-een 3 p.m. and 5 p.m. Considering that these 
witnesses Vv-ere giving evidence almost S or 9 
years after the execution of the will, this discre­
pancy in time is not sc serious as to destroy 
the value of their e\'idence. In  substance, it 
shows that the execution of the w ill took place 
in  the aft :moon according to both the v.itnesses; 
this is not a case where one witness says that 
execution took place in the morning vvhile the
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ofher ways that it took place in the evening, 
\\/iich of course may introduce some infirmity in 
the evidence.

(IS) I t  was also urged th.'Et i t  was most un­
likely that Manmathanath Mookerjee would go 
to in se rt his house in RustonEjee Street on aa 
afternoon in the month of August, as it would 
be a most incon\-enient time fo r a person of his 
status. But if  the time would fie inconvenient 
to a person of status, we fail to see why we 
should not believe such a person when he savs 
that he actuallv did go for a particular purpose 
to a particular place at a parfieulaj time. Some 
criticism was also made about Alanmathanath’s 
statement that he did not know in which room 
his daughter used to live.iu the testator’s house. 
We fail to see how, this statement affects the

■ credibility of the witness, for i t  is not disputed 
that the witness being the fatber-in-law of the 
testator’s son used to go to tlie  testator's house 
as and when occasions arose. Some criticism 
was also made as to whether Manmathanath 
wrote the word “witness’’ on the plan attached 
to the will. When asked about it he stated 

, that ly: did not remember, w h it ii seems to us to 
be'a^ierfectly understandable answer in con- 
nctt'on with a matter about wbrcli evidence was 
being gi\-en after S or 9 \ears. Shess was also 
laid on some discrepancies between the evi­
dence of Manmathanath and Saoibhunath Mun- 
slii as to wlietiier some children liad come dur­
ing tiie time they were tliere and if  so when. 
Tliese are however matters of such minor detail 
tiiat tlicy cannot affcct the main evidence of 
these two witnesses.

(19) Further so far as Samblaunath Munshi 
is concerned, he was obviously on good temis 
with the testator whom he bad k?nown for some 
years. All that has been said against him is 
that he was .a tenant of ilanmathanath. But 
he was a tax collector of the Calcutta Corpora­
tion and as such we do not think; that he would 
be under the thumb of Manmathanath or hi^ 
son-in-law simply because he was a tenant in 
Manmadianatli’s house. Otheryi'ise there is no 
reason e.xcept for the discrepancies to which we 
have already referred and which in  our opinion . 
do not detract from the substantial truth of his 
statement, \vny his evidence should be disregar­
ded. Takin^^erefore a broad view of the e\ i- 
dence of these two witnesses in the circumstan­
ces of tliis case to which we have .already refer­
red, we ai"e of opinion that the e\idence is reli­
able and doss prove execution and attestation 
of the w ill in dispute.

(20) This brings us to the evidence of the 
handwTiting e.xpert. In his repoi-t, the e.xpert 
said that the testators pen ccntrol in spite of his 
advanced years v,-as well maintained in 1943 
and the specimens of the testators v.riting in 
that year showed strength and ease and perfect
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control over the pen which was scarcely seen in 
the hand of an oldman of about 92 years. Fur­
ther the report said that the change in the testa­
tor’s pen control between tlie >ears 1943 and 
1945 was so shght as to be scarcely noticeable. 
But in 1946 all of a sudden the pen control 
gave way and the hand shook and this resulted 
in deviations in the natural path of the strokes. 
The report further said that the main body of 
the w ill which is said to have been WTitten in 
1943 showed strength in pen control and pres­
sure \vhich is found in the specimens of 1943 but 
the additions and the signature at the bottom; 
of the u ill as well as in the margin showed that 
they must have been written late in 1946 after 
the testator had lost pen control. In his evi­
dence the expert made some changes in his 
opinion. He said that deterioration in the sig­
nature of the testator began from March 19-46 
and this he ,said because he had to admit that 
many signatures of January 1946 did not dis­
close any tremor. Further though in the report 
he had said that tremors began suddenly in
1946, in his evidence he admitted that in old- 
age ti-emors appeared gradualh' and increased 
with passage of time. Further he was cross- 
examined with respect to certain signatures of 
the testator of the period before 1946 which 
showed tremors and also with respect to cer­
tain signatures after 1946 which did not show 
tremors. He had to admit that some .Pf these 
signatures shown to him d id  not conform to the 
pattern, namely, that there was pen control 
uplo March 1946 and thereafter pen control 
\s'as lost. He howe\-er e.xplained these devia­
tions from tlic pattern by reference to what he 
called “pen pressure" and '■angularities” which 
according to him were different from loss of 
pen control, 'ihere is however no doubt that 
there are some signatures of the period upto 
March 1946 which show tremors and there are 
some signatures of the period after March 1946 
■'vliich do not show much tremor. W'e may in 
this connection refer to Ex. E--36 and E.x. 23/1 
of 1943, Ex. C/21 and Ex. E..S3 of 1944 and 
Ex.E-75 of 1945 which clearly show tremors. 
Further Ex.C-38 of January 30, 1946 also clear- 
1>- shows tremor and these are all before March 
1946 from which time according to the expert 
tremor started. On the other hs-d Ex.E-lOO of 
June 1946 is admitted by the e.ypert himseif as 
showing not much tremor. V\'e must not also 
lorget that the testator v.as an oldman of about
03 e\’cn in 1943 and therefore if  sometimes his 
si'jnafures were not as set as -usual, that inav be 
explained pai-tly by his extreme oldage. We 
acree with the District Judge that no tvv'o sicr- 
-■iaturcs -OTitten by a person in the ordinar>’ 
course of \\-riting are precisel;.- alike and diJfe- 
.’-erices may arise from various factors such as 
d;-N-ersity in the makes of tlie pen, the level of

signat'jrcs tiie space it occupies etc. ar.'i
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thea-efore it  is difficult to generalise and it  w ill 
indeed bli .dangerous to base a decision upon, 
siic^ inconclusive data. A ll that can be said 
after a review of all tlie signatures from 1943 is 
that as the testator’s age increased his writing 
became more'Wiaky, though as we have said 
before, there 4re examples of shaky signatures 
before 1946 and also examples of not so shaky 
signatures af̂r 1945.

(21) Tills conclusion is in our opinion 
borne out by the various signatures on the w ill 
and the various writings therein which were 
n'.ade to fill in the blanks after the main body 
of the w ill had been written in January to 
March 1943. The fu ll signature at the foot of 
the w ill does show some tremor but there are 
a number of signatures on the margin of the 
w ill \s’hlch are not full and some of them do 

i  not show much tremor though some do. Fur­
ther according to the evidence of the attesting 
witnesses, the plan attached to the w ill was also 
signed at the same tiine as tlie will and the 
expert admitted in his evidence that the signa­
ture of the testator on the plan showed supeiior 
control and^as not like tiie signature at the 
bottom of the w ill which according to the ex­
pert .showed failing pen control. I f  both these 
signatures were made on the same day— and 
tliere is no reason why they should not have 
been, whether in 1943 or .late in 1946—, it  is 
remarkable that the one on the will, according 
to the expert, shows failing pen control while 
the one on the plan does not disclose any tre­
mor. The evidence of the expert therefore in 
these circumstances is not conclusive and can- 
not prove that the signature at the bottom' of 
the wall could not possibly have been made on 
August 29, 1943 bn which date it pui-ports to 
have been made. Besides it must not be for­
gotten, that^-the wiH was executed in August 
1943 soon after the testator had recovered from 
a serious illness and if  there is some tremor here^

'  and there in his writing on that day. His illness 
may partly explain it. In this connection how- 

\  'ever ouTi attention was drawn to some signa­
tures made on September 1, 1943 only three
days later which do not show much tremor: (see 
Ex. C /lo ). As we see the signature of Septem­
ber 1, 1943, we fin ^ h a t it is not quite so firm 
as some other sign^-es made later in the 
month of September. On the whole therefore 
We are not prepared to accept that the signa­
ture at the bottoni of the will could not possibly 
l';ave been made in August 1943 and must have 
been made late in 1946. We do not consider 
in the circumstances of this case that the evi­
dence of the e.\-pert is.conclusi\-e and can falsify 
the ex'idence of the attesting wil-esses and also 
the circuinstances which go to .-.hovv' that this 
Vv’iil must have been signed in 1943 as i t  pur- 

jports to be. Besides it is necessar)- to obsen-e 
|l-hat expert's evidence as to handwntinĝ  is ppj-
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iiion evidence and it  can rarely, i f  ever, t a k ^  
the p lace o f, substantive ev î3ence; Before act­
ing on such evidence it  is lisuar to see ifitii~co?T 
roborated either by clear dit5Z;revig'ence or by 
circumstantial evidence, i n the present caseî  

the probabilities are against the expert’s opi­
nion and the direct testimony of the two at­
testing witnesses which we accept is wholly kf 
consistent with it.

(22) Again it is not in dispute that the en- 
\ elope containing the w ill bears the signature 
of the testator and the endorsement on it~to th& 
effect “Soshi, presen-e this biv \\ ill.”  Accord­
ing to Soshi, this closed en̂ ’elope was î̂ ■en to 
him towards the end of December 1945 or 
beginning of January 1946. I t  would be safe 
to presume that both the signature and the en­
dorsement on it were made at the same time.
But if  one looks at die endorsement one finds- 
some tremor or de\-iation in the words “Soshi” 
and “presen-e” while there is \-ei-y little tremor 
or deviation in the signature of the testator.
This shows that sometime even in the writing 
written at the same time tremor appeared ia  
some words, even though other words did not 
have tremor. I t  ma\’ be that towards the latter 
part of 1946 and in 1947 the tremor becam& 
rather pronounced and was usuallv present all 
the

.W ^ 3 )  Finally we may point out that th e * ^  
expert admitted in his evidence ihat it \\~as onlv 
by a chemical test that it could be definitely 
stated \\'hether a particular v.-riting was of a 
particular \-ear or period. He also admitted 
that he applied no chemical tests in this case. /
So his oiJinion cannot on his own showing have I
tliat value which it might have had if  he had H 
applied a chemical test. Besides we may add /  
that Osborn on “ Questioned Documents" at 
p. 464 says even w th  respect to chemical tests 
that "the chemical tests ,to determine age also, 
as a rule, are a mere excuse to make a gijess 
and furnish no reliable data upon which a°defi- 
nite opmion can be based” . In these circum­
stances the mere opinion of the expert cannot 
override the positive ev’idence of the attesting 
Vvitnesses in a case like this where there are no 
suspicious circumsi.inces.

. , On tlie whole therefore it seezis to 
us that it has not been estabh'jhed by the ev i-! 
dence of the expert that the signature at the ' 
bottom of the Vvill could not be made on Vj^rust ’ 
■Id, 1943 as deposed to by the attesting w it- ' 
nc-sses. In the circumstances or this case, the ‘ 
vievv taken by the District judge of the ev i-' 
ocnce of the expert, namelv, “it would be in-1 
need dangerous to bass a decL îon upon such 
lUMnciusive data ’ appears to us to be correct. ? 
^Ve ho.d therefore oa a reAiew of the entire' 
evidence that due execution and attestation of 
file will in dispute has been proved as alleged:
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AND

tlie propoundcrs and so tlie appellants ar& 
' ’iiliiln il In iiiiihiilo vvilh 11 (jopy of tllo w ill tU* 
tiiclied. We tlierei'ore allow llie appeal, set 
aside the Jgnkr of the High Court and restore 
that of the District Judge. The appellants w ill 
get their costs tlu'oughout.
•AH/K.S.B. Appeal allowed.

♦ ' k

AIR 19G4 Supreme Court 51 C G8)
(From Bombay : AIR 1959 Ijom  4 1 4 )

10th May, 19C3 
K. SUBBA RAO, RAGHUBAR 

J. R. MUDHOLKAR,
Badat and Co., Bombay, Appellant v. East 

India Trading Co., Respondent. I
Civil Appeal No. 39 of 19al.
(a) Conflict of Laws — Fcieign judgments

— Enforcement of foreign awards or foreign:
{udgment based upon tliose a/vards — Princi­
ples — l^c tr in c  of merger o f^rig ina l cause of 
action =*( Ajtplicability to forejgn judgments — 
Arbitration agreement entered/ into in Bombay
— Award made in New York land confirmed by 
New York Supreme Court -j- Suit to, enforce 
award or judgment in Bombay High Court — 
Held not maintainable —
S. 13 — Letters Patent (Boij 
1959 Bom 414, Reversed.
ifer Majority ;

Apait from the provisic 
tion, Protocol and Conveiitio i Act, 1937, foreign 
awards and loreign jiidginynls based upon thoso 
awards are enforceable in " "
.grounds and in the sar 
liu which they are et 
Jand under the common 
justice, equity and good 
i>y virtue of Cl. 19 of the 
■hay) read with Cl. 41 of 
Bombay High Court, in 
original side of the High 
English common law is appUcablo “as nearly as 
■the circumstances of tlie place and tlie inhabi- 
'.tauts admit.”

There is a^confliet of 
'Of points concerning the ei 
awards or judgments, based 
However, certain propositions appear to be 
clear. One is that where the award is followed 
Ijy a judgment in a proc 
•snerely formal but which 
•being taken to the validity 
.party against whom juddment is sought, the 
judgment w ill be cnforceubie in England. Even 
in that case, however, thb plaintiff w ill have 
•the right to sue on the original cause of action. 
The second principle is that even a foreign 
.award w ill be enforced i4 .£ri^and provided it

satisfies mutatis mutandi;w5i^' tests applicable

Civil P. C. (1908), 
li), Cl. 12 -  AIR

iis of the Arbitra-

India on the same 
me circumstances 
forceable in Eng- 
law on grounds of 

onscience. Further, 
etters Patent (Bom- 
the Charter of tho 
ases arising on the 

Court of Bombay,

(Para 28)
Dpiuion on a number 
forcement of foreigix 
upon foreign awards.

:cding which is not 
)crmits of objections 

[o f the award by the

,‘ii» iMtimnf'iit-: uii Ihi 
ontractual obligatiou 
o arbitraliou. Thus 
nal must have actcd 
.vithiii the hniits of 
e submission and tlic 

/iial. Oa two jiKillcrs

f o r  l l l n  p f  lo i't?

ground that it creates a 
arising out of submission 
the foreign arbitration Iribi 
upon a valid submission 
jurisdiction conferred by tl 
award must be valid and ij 
connected with tliis there/ is difference of opi­
nion. One is whether aiJ award which is fo ll­
owed by a judgment can be enforced as an
award in England .or ^ le the r the judgment
alone can be enforced. Tjhe other is whether aa
award which is not enforceable in the countiy iii 
which i t  was made without obtaining an enfor­
cement order or a judgruent can be enforced iu 
England or whether i i j  such a case the only 
remedv- is to sue on tlie/original cause of action. 
H ie third principle is lliat a foreign judgment 
or a foreign award maA' be sued upon in Eng­
land as giving good cause of action provided 
certain conditions are /fullilled one of which is 
that it has become findl. (Paras 29, 31).

When a suit is brought by a plaintiff on tlie 
basis of an award i t  is not necessary for him lo 
piove that the amount claimed was actually 
payable to him in respect of the dispute nor it 
is open to the defendants to challenge the vali­
dity of such' an aw£rd on grounds like those 
which are available : n India under S. 30 of the 
Arbitration Act. A very hmited challenge to 
the claim based on he award is permissible to 
the defendants and. that is one of the reasons 
why it is important to ascertain whether the 
award has in fact att lined finality in the coimtry 
iu which it  was madi. (Para 39)

The judgment < f  a foreign , sovereign is a 
command of that 'iovereign which has to be 
obeyed v.'ithin the i erritorial limits of that so­
vereign's jurisdictio i. On tlie principles o f ' 
comity of nations it  is, therefore, accorded in­
ternational recogniticn p ro v id ^  i t  fulfils cer­
tain basic requireme its. A foreign award, on 
the other hand, whi< h is founded on a contract 
cannot claim the saiie international status. liu t 
even though i t  is so the award could be enforced 
in another country ; i f  it  possesses an essential 
attribute of a judgment, viz., fina lity ; (1959) 2 
Q.B. 44, Ref. ■ (Para 42)
Per Subba Rao, J.

A foreign judgnent constitutes a simple 
contract debt only and does not occasion a 
merger of original < ause of action. Ilencc, l>y 
parity of reasoning, kvhen a foreign judgment is
obtained on the basi 
award the award car 
and a suit can be bro 
it is completed in th 
law of that country.

For the purpose ol enforcing an award 
there can be no dis^ngtion between an aivard

s of a foreign arbitration 
not merge in the judgment 
jght on the award piovidcd 
s manner prescribed hv tho 

(Para 7)
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V .
meaning which it. has comd to acquire 
in  ihctt Court over a nurabar o f years. 
No >uch technical meaning has been 
acquired by that vrord in  tjTis Court. I t  
is therefor^clear that the Bombay deci­
sion must b^~He!d confined/to cases aris­
ing  in that-Court and ha j no applica­
tion to the present case, j am therefore 
sati-licd that the order 3elied upon by 
the petitioner only conta 
promise’ to vacate the pre 
tion w ith in  five montha and does not 
contain any undertaking/by h im  to that 
effect to the Court. Tha re s u lt  there- 
fore, is tha t this petit/on fa ils and is 
dismissed and the n o tic i issued to oppo­
site-party No. 1 is discl/argcd, but in  a ll 
the circumstances o f case I  make no 
order as to costs. Jfetition dismissed. 
K/JC

in a caseexpert must be examined 
prove'or disprove the disputed w ritin g .

I t  is not necessary fo 'exam ine‘ hand?\ 
w ritin g  expert in  suppoi-t b f‘ conip la in- 
ant’s evidence where the com plainant’s’ 
evidence about handw riting  o f accused 
is sufHcient to establish offence against 
accused. ■ t' . . - fPgra

A. S. R. Chari, Senior Advocate, 
(^L  V. Goswanii and B. R. G. K . Achar, 
Advocates, w ith  him i, fo r Appellant. 
V. S. Nayyar and H . M. Chenoy, Advo­
cates, fo r Respondent.

R AG H U BAR  D A Y A L , J.—Th is  ap- 
peal, by special leave, is by the State 
o f G u ja ra t against the order o f the Gu­
ja ra t H igh Court acqu itting  the respon­
dent o f the offence u/S. 408 IPC.

^ 2. The respondent was an employee
P'V 1, the sole proprietor 

^  o f Arora T rad ing  Company, in 1959.
He w ■ ■ "

ns a ‘ solemn 
ises in  ques-

(SUPREME C O U R T)
V. RAMASVVAMI, V. B H A R G A V A  
A N D  R /^ H U B A R  D A Y A L , |J. 
C rim ina l .appeal No. 43 of 1954. 
Decided on September 2, 1966.
T H E  STATE OF G U JAR AT

(Appellant)

♦ V IN A Y A C H A X D R A  C H H O T A  L A L  
P A T H I (Respondent)

E V ID EN C E A C T, J872, S. . 4 5 -  
Expert opinion about, handwriting- 
ot a particu lar person is 

vnew of hec.in
i-elê nt

________ 45 but"~"is~not
conclusive— Evidence of com plain- 
S'nt al5out handw riting  o f accused 
sufficient to establish offence— E.x- 
am ination of iia n d w ritin g  expert in  
support of com plainant’s evidence 
not necessary.
A Court is competent to compare 

the disputed w ritin g  of a person v,-iih 
others which are admitted or proved to 
be his writings. I t  may not be safe for 
a Court to record a find ing about a per­
son’s w ritin g  in a certain document 
merely on the b ^ is  of comparison, b u t ' 
a Court c.-in itselfeon'ipare the w ritings 
in  order to appreciate properly the 
other evidence produced before it  in  
that regard. The opin ion o f a lia iid- 
w riting  expert is also relevant in  vievv 
of S. -15 of the Evidence Act, but that 
too is iio t conclusive. The sole evidence 
o f an h a n d w ritin g , expert is not nor­
m a lly  sufficient fo r recording a definite 
finding about the w ritin g  being of a 
certain person or not. I t  follows that 
i t  is not essential that the handw riting  .

tas in  service from 1954. I t  was 
his  ̂duty to w ithdraw  moneys from  the 
Union Bank of Ind ia  Ltd., w ith  which 
N a linkan t had an account. N a linkan t 
u ed to leave his cheque book w ith  a few 
blank signed cheques w ith  the respon­
dent wmen he. had to go out of Ahme- 
dabad, the place o f business. The pro­
secution case is that the respondent took 
advantage of such blank cheques; filled 
them up and cashed them from  the 
Bank and m isappropriated' the amounts 
so received. He made no entries about 
such receipts in  the petty cash book 
maintained by the firm.*

3. N a linkan t was the only witness 
to prove that the relevant entries in the 
cheque.s and the signatures at the back 
ot the cheq’des in  token of having re­
ceived the amounts from the Bank were 
of the respondent. Corroboration of 
iiis statement was sought from  four do­
cuments two o f vyhich were documents 
said to have been handed over to Na­
lin ka n t by the respondent when the res­
pondent’s conduct o f com m itting  breach 
o f trust w ith  respect to certain items was 
found out on 14— 12— 1959. The other 
two documents were ' the respondent’s 
statement as an accused in  a crim ina l 
case and an application given by the 
respondent in another c rim ina l case.
 ̂ 4. 'Ihe respondent admitted bis.
b^ing the employee of Nalinkant and 
his duty to withdraw moneys from the y 
Bank, but denied,the other relevant al- ,, , 
legations to the effect that it he whp ■ ■ 
filled in the cheiques, withdrew?'the'mo- -:v 
iieys fro.jri the.bank asids mi-sajPprbpriat'V ,̂
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ed the amounts so received;
‘ 5. The tr ia l Court accepted the tes- 

. tim ony of N a l in k ^ t  and convicted the 
respondent o f theifoffence u/S. 408 I I  G
fo r com m itting breach of trust w ith  
respect to the amounts w ithdraw n in

Jh?  f f ig h  Court ac5'i*«ed ?he responl compared these w ritings  and
dent T h e  learned Judge considered i t  w i i h  ' certain o ther w ritings which had
t s lV e  W  rely on ^the^evidence of the been proved to be
com plainant alone and held the van- A C ourt is competent to com parejjie

alone in  a case, like  this”  is not a sufficient 
ground for d iffe ring  from  the t r ia l.  C<> 
u rt in  its op in ion , ab o u t, the credib i­
lity  o f the witness who,had .deposed^ be­
fore it. . V-. i
< 10.1 Th is statement is not factua lly

correct also as the tr ia l C ourt had. itse lf

ous "documents,to be inadm issible in  
evidence. • _ - . -•

6. Before dealing w ith  the conten­
tions for the parties in  this Court, we 
may mention that the State of Gujarat 
has instituted five other c rim ina l appeals 
Nos. 44 to 48 of 1964 against this very 
respondent against his acqu itta l by the

disputed w ritin g  o f a person w ith  others 
which are adm itted or proved to be his 
w ritings. I t  may riot be safe for a Co­
u r t to record a find ing  about a person s 
w r it in g  in  a certa in  document merely 
on the'’basis o f comparison, but a Court 
can itself compare the writings in  or­
der to appreciate properly the other evi-

■j _ j  T_r___ It- ♦Urjt- T-̂ np̂ rr

drawn by him from the Bank by fillin g  
in  b lank cheques which had been le ft 
du ly signed w ith  him  by N a linkan t. 
The H igh Court’s order of acquitta l in  
those cases is based on the same gro­
unds on which the order of acquitta l 
under appeal is (based. Consequently, 
learned counsel for the State and the 
respondent made their submissions w ith  
reference to the judgment of the H igh 
Court in  this appeal.

7. "

of
S^^Jltince A ctTbuT tT iit T 5?T ii"no t _con-

thâ thê

-;7TT7^ d e In c e  o f an handw riting  expert 
iJ~norn o rm a lly sufficient f or recording 
a _d<"fiTiite fin d in g  about the w r it in ĝ
‘hping of  a certa in,_person o r jio t .  I t  
"follows "that i t  is not essential that the 
handw riting  expert must be examined 
in  a case to prove o r disprove the dis­
puted w r it in g .  I t  was therefore not 

, r i« h t fo r the learned Judge to consider
”Mf£haf?«.heS.a.e.hasar.

gued that the H igh Court was in  error 
in  holding the four documents to be in ­
admissible in  evidence and in  expressing

- the view that i t  w-as for the pro?ecution 
to rely upon the evidence ol an hand­
w ritin g  expert on the question of the 
hand-w riting of a person, as the hand 
\v riting  o f a person could be proved by 

_ other means.
, 8. In  the present case i t  was prov- 

'ed  by  the com pbinant that the various 
’̂ entries in  the chei5̂ 5s and the signa- 
:'tures on the reverse of the various che- 
, ques were in  the hand-w riting of the 
respondent. The complainant was com­
p e te n t'to  speak about them as the res- 

: pondent had been his employee for a 
number of years. .The c o m p l a i n a n t  had 
many an occassion to see him  \vnte and
sign. . . ,

9. No reason has been given by the 
;learned,Judge for d iffering w ith  the 
ivjew.' of the t r i a l  Court that the com-
p ia iifan t was. a, reliable witness. The

the c o m p la in a n tin  a case like this, i.e., 
i l l  a case in v/h ich no handw riting  ex­
pert had been examined in  support of 
his statement.

11. This is sufficient to set aside the 
order of the H ig h  Court acquitting the 
r e s p o n d e n t ,  a s  the evidence of the com­
p la inan t, when believed, is sufficient to 
establish the offence against the respon­
dent. However, we shall discuss the 
adm issib ility o f the four documents as 
we understand tha t i t  is really fo r a de­
cision on th a t po in t tha t the State pre­
ferred this appeal.

12. One o f the documents is a slip 
on which, according to the com plain­
an t, the respondent noted down the vari- 
ous*amounts w h ich he, had misappro­
priated, after he had perused the coun­
terfo ils  of the cheques. The respondent 
d id  this on 14 - 1 2 — 1959, when th^,com­
p la inan t, on checking accounts w ith  
the statement of.account received from  
the Bank, found  tha t . the. two_ d id  not

; P.laitfant was. a, ' tally, .and, when, on* questioningV- the



424 [S.C.] State of Gujarat v. V. Chandra Chhotalal (RagAuW Dâ 'oi?, ^

ofpriated some amouHts. This slip 
paper mentions a number of cheques 
besides certain amounts received from 
certain persons. With respect to the 
cheques, their number, the date of 
the cheque or of withdrawal and the 
amount', pr,purnably the amounts with­
drawn, are^^^ted. The three cheques 
in tlie present case are mentioned in 
this list. I t  may be mentioned that 
most of ihe other cheques were the sub­
ject matter of the proceedings in the 
other cases which have given rise to the 
other five appeals.

13. The learned Judge rejected this 
document as inadmissible as, accord- 
ins to him, it  did not convey any 
meaning and the document could 
not be read along with the explana­
tion gi\en by the complainant. In 
this, we are of opinion that the learn­
ed Judge was in error. A statement of 
the complainant about the circumstances 
in which this document was written 
and what it purported to indicate, is 
admissible. What is relevant for the case 
is what is ultimately proved and \̂•hat 
is provedTwould depend on the state­
ment of the complainant. His statement, 
if believed, establishes that the parti­
culars noted on this slip relate to sums 
•which \vere admitted by the respondent 
to have been misappropriated by him. 
The very fact that th; details of the 
three cheques, the amounts drawn on 
■.vhich are said to have been misappro­
priated in this case, find a place in this 
list, bears out the statement of the cora- 
olainant. The entries in this list, toge­
ther with the statement of the complain­
ant, make out a confession of the res­
pondent to the efiect that he had ;vith- 
drawn the amounts of the cheques 
mentioned in the list and that he misap­
propriated them. This document there­
fore was admissible in evidence. In fact, 
the learned Judge himself, after observ­
ing that the document could not be 
admitted in evidence even if  it be in the 
handwriting of the respondent,observ ed:

“ that document can however be ad­
mitted as part of the extra-judicial con­
fession said io  have been made to the 
complainant” . -4^

14. The other document consists of 
a statement written by the respondent 
on December .14, 1959, subsequent to 
his writing put the first docuinent, viz..

the list of the various items 
priated. The complainant h i 
that the respondent wrote i t  
asked by the complainant to give him a 
statement in \vriting so that he may be 
able to present the same before the in- 
come-ta.\ authorities. He has further de­
posed that it was a voluntary statement 
of the respondent and that no threat 
or promise had been held out to him 
for making that writing. The learned 
Judge observed, with respect to this do­
cument, that there was nothing in that 
statement to show that it amounted to 
an admission, that there was no refer­
ence to the cheques which were t'he 
subject matter of the charge in the case 
and that a general statement that he 
had committed breach of trust by with­
drawing the amount of the cheques did 
not amount to an admission. Curiously 
enousb, the learned Judge observed a 
little later:

“ Further, i t  amounts to an extrajudi­
cial confession, and in a case like this 
it is not safe to base a conviction on 
extra judicial confession.”

It is true that there is no specification 
of the cheques which were cashed by 
the respondent and the amounts receiv­
ed and misappropriated. This vauge- 
ness of a sort is explained by the state­
ment of the complainant and by the 
proof of the first document which gave 
the various a m o u n t s  misappropriated. 
Apart from this, the statement makes re­
ference to certain other facts which had 
a bearine on the question in issue in 
the present case. In this statement the 
respondent admits being entrusted from 
time to time \vith blank cheques bear­
ing the complainant’s signatures, his 
committing breach of trust by withdra­
wing big amounts from the bank by 
exchanging those cheques, especially 
during the ten months prior to Decem- 
bre 14, 1959 and his not crediting the 
amounts of those cheques, presumably, 
in the accoutits. I t  further mentions 
that the respondent had passed the w rit­
ing out of his own sweet w ill and not 
on account of any improper pressure 
brought upon him. He further states 
that he had given .this Writing w ill­
ingly on his being suspected and on one 
or two such cheques having been found 
out. In  our opinion this document is 
clearly ah admission of the circtiinst- 

■ ■ ■ ■■■■ -- ^ ■■ 
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Hnces which have a bearing on the ac- 
.usation brought against the respondent 
Vnd is thus admissible in evidence. In 
tact, the admission in the document 
pgether with the statement of the com- 
jilainant can also be t^^ted as a confes- 
iion of the respondent’s cashing ihe 
iree cheques, tlie subject matter of the 
barge in this case.,

15. The learned Judge is not right 
observing that it was not safe to base

I conviction on an extra-judicial con­
cession. Tiie conviction in this case was 
o: based merely on the extra-judicial 
jnfession. There was the evidence of the 

.ainplainant against the respondent. 
]'he extra-judicial confession strongly 
•arroborated that statement. This docu- 
lent too, therefore, was admissible in 
vidence and had been wrongly ignored 

. ly the learned Judge.

16. The other two documents were 
onsidered irrelevant and therefore in- 
dmissible in evidence. One of them is 
be statement of the respondent made 
inder S. 342 CrPC^n September 3, 
960, in a criminal case against him. 
[he statements about the respondent’s 
eing a clerk of the complainant and 
he admissions of the respondent in this 
latement about the complainant’s giv- 
ng inr.i cheques signed by him so that 
;e could, whenever necessary, draw the 
mounts and about his maintaining 
he petty cash book and the circumst- 
nces in which tae defalcations were 
auiid out and about the respondent’s 
iving the writing dated December 14, 
959 admitting the defalcations, are ad- 
lissions for the purposes of the present 
ise and as such this document was 
imissible in evidence to prove the res- 
Jndent’s admissions with respect to 
lese facts.

17. The fourth document was an 
plication given by the respondent on 
:tober 27, 1960 in another criminal 
se against him. 1 he document, as a
tie, is not of much use to the pro- 

ution, but at the same time it  cannot 
held to be inadmissible as ^consists 
certain statements vyhich «>uld be 
d as admissions in his case even tho- 

the respondent had given such ex- 
nations with respcct to his admis- 
[ns as might have reduccd their evid- 
;iary value. n . ”

18. We are of opinion that thedocu- 
ments handed overby the respondent to 
the complainant on December 14, 1959 
and the statement of the respondent 
dated September 3, 1960 provide strong 
corroboration to the statement of the 
complainant.

19. The result is that this appeal
must succeed. We accordingly allow the 
appeal, set aside the order of the High 
Court & restore that of the trial Court. 
K/JG ---------Appeal allowed.

B. R.JAMES^T.
Cr. Misc. No.
Distr. A ligai^
Decided on J
STATE
V.

JIWA RAM
O  CRIMINA 

committing 
Enlarged o 
commits an  ̂
ence—Abuse,

214 of 1956.

ly 27, 1956.
(Applicant)

(Opp. party) 
t r i a l —Bail—Accused 
non-bailable offence— 
bail—While on bail he 
ther non-bailable ofi- 

privilege of. bail and
does not de^rve to remain on bail 
any longer—(^rPG, 1898, S. 497.

(Para I)
ORDER—ThiV application by the 

State seeks the ckncellation of bail gr­
anted to one Jiwa Ram who had been 
arrested on a chargfe u/S. 457 IPC. No­
tice of the applicatibn has been served 
on Jiwa Ram butUie .has not entered 
appearance. The affidavit filed in sup- 
port of the appiicatioh shows that prior 
to the S. 457 case Jikva Ram had been- 
arrested in a case u/S.1454 IPG and en­
larged on bail, and firthe r that he w-as 
on bail for the first ofidnce when he al­
legedly committed thd second offence. 
This fact was apparentiy not brought to 
the notice of the iearne 
who granted him bail
case. An accused peri_....... ......
used the privilege of'bail \does not de­
serve to remain on baiA any longer. 
Jiwa Ram’s bail is therefore cancelled 
and he is directed to be takfcn into cus­
tody forthwith. He shall \ remain in 
custody for the pendency oftois trial. 
K /M L i ; AppHcat^n allowed.

J Sessions Judge 
the S. ‘t57 

who has ab-
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It would thus be seen tliat tlic scheme framed by the Railways lias nowthe stamp 
of approval of tiie Hon’blc Supreme Court and tlie Railways have to (mplenient 
it in accordance u ^ 4 h e  directions given by the Supreme Court. Wc therefore 
fee no reason why the case of the petitioners will not be covered byJlhe scheme 
and they will get the benefit as envisaged in the scheme.

14. In view of the observations made above, we lind no force in these 
petitions and they are not accordingly dismissed. Parties shall boar their own
costs.

Petllion dismissed.

[1987 UPLBEC (Tri) 41]

S. ZA IiEER HASAN (V. C.) AND AJAY JO U R l (A.M.)

Regn. No. 13 of 1985, decided ou July 14, 1986.

Ram Chandra Sharma Applicant

Versus
Director of Postal Services and another Respondents

Scrvicc—Ftoiioval from post of postman—Charge against applicant (post­
men) tital he lias^ivcn wrong address of his rcsidcncc—In discipiinery proceedings 
several infirmities and violating of natural justice found—Removal quashed.

In disciplinary proceedings a high degree of proof is not required as in 
criminal prosecution. The tribunal cannot re-examlue and reassess the evidence 
produced in a departmental inquiry. A  disciplinary proceeding does not stand 
on the same footing as criminal prosecution in which a high degree of proof is 
required. Tiie departmental authorities arc the sole judge of fact and if  there be 
some legal evidence on which their finding is based, the adequacy of that evidence 
should not be permitted to be canvassed. It may be that in departriiental proceed­
ings technicalities of criminal law cannot be evoked and the strict mode' of proof ' 
prescribed by the J .vidcnce Act may not be applied with equal rigour, but even in 
desciplinary proceedings the cliargc iiamcd against the public servant must be 
held to be proved before any punishment can be imposed and for proving a charge 
there should be legal evideiicc. In S. D. Bliardmij v. Union of India and others, 
1982 (II) A ll India Service Law Journal Page 515, it was iield that statements of 
witnesses recorded during the preliminary inquiry at the back of the appellant 
could not be read by the Inquiry Oiricer. I t  was further observed that certain 
witnesses examined were not in a position to give direct evidence as they had no 
personal knowledge and their statcnvciits Vvcro based c>n inlbrmalion galheied in 
the course of i)rciiminary inquiiy. So, the co lu  t hold liu il there was no evidence 
before the inquiry Ollicer on which he could come to the cojiclusion that the 
charge was proved. 'I he statement of Robert Peters who is said to be residing in 
the adjoining quarters purports to h;ivc been recorded ou 25-6-1980 during pre­
liminary inquiry behirtd the back of the applicant. ATlobert Peters was never 
produced during the pre^iiiiinary inquiry. So, his statement recorded during the 
iuquiry behind the back of the applicant could not be read in evidence by the 
inquiry ollicer, and in this way, the inquiry was vitiated by the violation of rules 
of natural justice. After ignoring the statement of Robert. Peters, are left with 
the statements of Mahadev Prasad. T. P. Pathak and K. C. Srivastava. Mahadav 
Prasad has not stated anything to show that the applicant was not residing in the 
aforesaid house. Similarly the statement of T. P. Pathak also does i,ol suggest 
that the applicant was not residing in the aforesaid house during the relevant

UPLUEC (Tri.)--6
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period. Sri K. C. Srivastava belongs to Lucknow and he had come to Allahabad 
for holding inquiry. He had no personal knowledge. He made inquiries irom 
certain pereons. '^ h a s  given two contradictory statements. However, he has 
no direct knowledge and with the help of his statement it cannot ^  legally proved 
that the applicant was not residing in the aforesaid house. There was no ie p i 
evidence on the file to prove that the applicant was not residing in that 
house. I ara j

In this view of the matter, the order of removal of the applicant from 
service is quashed.
Case-law.—(1982) I I  A ll India Service Law Journel 515—Relied on.
Counsel—G. S. Bhatt for applicant.

JUDGMENT

S. Zaheer Hasau, V. C.—Tiiis is an application under Section 19 of the 
Administrative Tribunals Act, 1985 for quashing the order o f removal from 
service.

2. The applicant was postman as Post Man. He was Organising Secretary 
of the Union and used to highlight various irregularities thus incurring displeasure 
of the officers concerned. While he was posted as Postman at Kutchery Post 
Office at A llakM 'd , in a suit filed against Sri R. C. Misra, Dak Pal, he gave 
evidence aaainst him. He highlighted certain irregularities of Sri R. K. Rai (the 
then respondent No. VI). The applicant was residing in House No. 410, Hanuman 
Naf’ar Naini, Allahabad since 1-8-1978. He informed the Senior Superintendent 
of Post Offices. Allahabad on 21-8-1978 about the aforesaid facts (vide Annexure- 
‘ r  to the application,) during June, 1979 the applicant submitted following three 
medical biils for payment.

(i) MR. Bill relating to Sheo Babu aged about 3 years, 2-6-79 amounting
to Rs. 286.70.

(ii)'M R. Bill relating to Malti aged about 6 years 15.6.79 to 24.6.79 
amounting to Rs. 277.80.

(iii) MR. Bill rela'ing to Km. Veena Devi aged about 12 years, 2-6-79 to 
15-6-79 amounting to Rs. 355.40.

*
In all tiiese bills the applicant had shown his residence at 410,_ HanuiMn Nagar, 
Naini, Aliahabad. After due verification of the address and checking of the bills 
payments ere made to the applicant. On 14-7-1979 the applicant informed the 
Senior Superintendent of Post Offices that he had left his aforesaid residence since 
25-6-1979’ (vide Annexure-‘2’ to the application). Sri Raghav Lai, Vigilance 
Officer made inquiry and reported that the address given by the applicant in those 
bil.'s was ir.correct. Later on an inquiry '.vas set up by the Senior Superintendent 
of Post Offices, Allahabad against the applicant. The inquiry Officer started 
departmental inquiry. The cliarge against the applicant was that he wrongly 
mentioned that he -.Nas residing at 410, Hanuman Nagar, .Naini, Allahabad and 
he to jk  undue advanw ^by making false assertion in those bills, Mahadev Prasad, 
T. P. Pathak and K. C. Srivastava were examined to prove this fact, and reliance 
was placed on the statement m writing alleged to have been given by Robert 
Peterson 25-6-1980 during preliminary inquiry behind the back of the applicant. 
The applicant denied the charge and examined himself as a witness. He pro­
duced R. P. Singh and Gaya Prased in his defence. I t  was held that the charge 
was proved- and the applicant was ordered to be removed from service on 
29-12-1984. Aagrieved by that order he preferred an appeal which was dismissed 
by respondent n' o. 1 on 29-10-1985. Now the applicant has challengad the order 
o f removal before this Tribunal

,1 ■
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24. In the result the petiBoiTis illowed. 

The Rule is made absolute. UiSder the 
circumstances there w ill be no o/der as to 
costs.

Petitidii allowed.

1981 LAB. I. C. 1546

{GUJARAT H IG H  COURT)*
N. H. BHATT, J.

A. K. Roy Choudhury, Petitioner v. The 
Union of India, New Delhi and others, 
Respondents.

Special Civil Appln. No. 128 of 1979, D /- 
21-f-1981.

'■'Constitution of India^ Art. 311(2) — 
Compulsory retirement of Central Govt, 
employee by way of penalty — Comments 
and opinion of Central Vigilance Commission 
taken into account by di^iplinary authoritj'
— Delinquent not given benefit of what was 
stated by Qiief Vi^ance Commissioner to 
disciplinarVauthority — Retirement order is 
invalid.

Where a Govt, servant was compulsorily 
retired from service by way of penalty for 
various charges alleged against him the order 
of retirement could be said to be bad at law 
when in the enquiry held, the comments and 
opinion of the Central Vigilance Commission 
which as per the Govt, practice was required 
to tender confidentia l comments and 
recommendations for the purpose of giving 
impartial, independent and technical advice 
to the disciplinary authority in disciplinary 
cases relating to gazetted work and for 
ad^sing that penalty should be imposed were 
taken into account by the disciplinary 
authority passing the retirement order, 
w ithout affording an opportun ity to the 
delinquent employee to have the benefit of 
what the Chief V igilance Commissioner 
stated to the disciplinary authoritj'. (Para 5)

In judicial or q ^ i- ju d ic ia l enquiries, there 
is nothing that ca'fTb^said to be confidential. 
Any material that is employed against a 
delinquent to his prejudice has to be brought 
to his notice so that he may have his own say 
in that regard. I t  would not do fo r the 
department to say that as the comments and

*Only portions approved for reporting by 
High Court are reported here.

IY /IY /D998/81/SM A/SNV

V . Union of India • ; t >

opmion and recommendations, . J
confidential in character, they are not 
brought to the notice o f the de linqu ^ 
concerned. It is well-nigh possible that ^  
Central Vigilance Commission might g ive ^  
own reasons and express strong opiai? 
against the delinquent employee. It is equaif 
well-nigh possible that some other recorf 
also might have been made available 
Central Vigilance Commission in the fonn^ 
earlier confidential records of the employee ■ 
concerned. The opinion of an august bode 
like the Central Vigilance Commission wijiM' 
obviously carry great weight with, the 
disciplinary authority in reaching a finj}- 
conclusion. A t any rate, the possibility 
such an influence cannot be ?i^ti.ved.

J. D. Ajmera, for Petitioner; APTRavanr 
for Respondent No. 3.

( ^ D E R l t o 4  X x x x j

From what has been quoted abo\«, tT 
is clear that the comments and opinion of tie 
Central Vigilance Commission were taicci 
into account by the disciplinarj' authority,'ft 
cannot do for the department to say that^ 
these comments and opinion an4
recommendations are confidential m 
character, they are not to be brought to l' 
notice of the delinquent concern^, h 
judicial or quasi-judicial enquiries, tbeieP 
nothing that can be said to be con5dMJs| j 
Any material that is employed agaiiufti 
delinquent to his prejudice has to be 
to his notice so that he may have his 
in that regard- I t  is well-nigh possible th a t^  
Central Vigilance Commission might 
given its owti reasons and expressed sfroj®, 
opinion against the petitioner. It is 
well-nigh possible that some other 
also might have been made 
Central Vigilance Commission in the 1 
earlier confidential records of theemp 
concerned. The opinion of an ^
like the Central Vigilance Commissioo 
obviously carry great weight v,' 
disciplinary- authority in 
conclusion. A t any rate, the possiDi 
such an influence cannot be negati'S - .

6.
Order acco.
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be up; ;ld  because i f  theaBoard had come to a 
firm  finding'that this conduct andracts on the 
part o f the petitioner was a misco'ndvct, the 
Board under any circumstances would .not 
have extended the seA’ice o f the petitioner 
from time till/September 1975. I
am unableTn considOTation of the facts and 
circumstances o f tms case to accept the 
argument advanced/by Mr. Majumdar on 
behalf o f the petitioner on this score. On the 
other hand, M r. §iroar has placed before me 
the records relating to this case and I find 
that there are matwials which were before 
the Board and the Board on a consideration 
o f those materials passed the impugned 
resolution. W hetller those materials are 
sufficient or not i |  is not for the court to 
scrutinise. In siich a case where a 
discretionary order passed by an authority is

O. P. Gupta v; Union of India^-'. ; , _

Majumdai’ cannot »been any nbn-obsen'ai ce o f ReguIaQ 
of the Regulations in p 
have already held thal 
fide cannot be sustain 
is no specific pleadir

issing the said i
the allegation; 
;d, inasmuch

____ , , g with particii]
mala fide in the w rit p< tition. I  may
in this connection thkt the petitioner, 
attained 65 years of ageteome time in 
1979. '

8. For all these\ reasons
hereinbefore, I do not fiiW any s i____
this w rit petition. The Rule is'accord 
discharged.

9. There w ill be no ordjer as to cos 

P f tition

chailensed on the

i already attained
.and as such he 
service unless

ground that it is arbitrary.
the oniy ques tio i which requires to be 
considered is wh :ther there are materials 
before the author ty concerned in reaching 
its d e c i^ t i or in n aking the impugned order. 
If therels some m aerials germane the court 
w ill at once uphol 1 the order. It is not for the 

i court to decide w lether those materials are 
i sufficient or not. «lr. Majumdar strenuously 
i tried to contend t lat the averments made in 
jpara S of the aflidavit-in-opposition cast a 
i stigma on the sers ice career of the petitioner.
I This argument is lot a\ ailable in this^case for 
I the simple reason that this is not a disciplinary 
j proceeding and : econdly the petitioner had

the age o f superannuation
has no right to remain in 
nd un til Ihe  Board after

1981 LAB. I. C. 1202
(DELHI K IC K  COUiRT)

S. B. W AD. J.

0 . P. Gupta. Petitioner v. union ofK 
and aiiother. Respondents.

Civil W rit No. 638 o f 1972 D/- 5-1-lS

(,\) Central Civil S en ices lC l^ ific  
Control and Appeal) Rules (1965), R* 
Fundamental Rules, R. 56 (j) — Compii^ 
retirem ent — No adverse re 
communicated to the delinquent 
date he was reinstated t i l l  he retirei 
General confidential reports of this pti  ̂
two years immediately preceding retires

. , . r> J r also not showing anything blamewo
service unless dnd un til the Board after delinquent -  Order of comp"’
considering then aterials germane finds h im \J  cannot be sustained. 1980 L
otherwise suitabk 
It is needless to er 
decision cited b 

iconnection. Of 
Isubject to challen 
under Art. 227 of 
ought to be a spd 
reasons in its sup 
1971 S C S62,^ra

for extension of his ser\'ice. 
ter into a discussion on the 

M r. M ajum dar in this 
ourse where an order is 
;e in appeal or in revision 
he Constitution, the order 
aking order giving some 
)ort as observed in A IR  
ancore RaVons v. Union

retirement cannot be sustamed. 
1184 (SC) Foil. (Constitution 
A rt. 311).

of

■,(f

authority in the fi 
have recorded reas 
But non-recording 
the order, as I hav 
was made on co

o f India. The exe :utive or administrative
ness o f things ought to 
ons in making the order. 
)f reasons does not vitiate 
: already held, the order 
sideration o f relevant

materials on recordl

7. On a consideration o f the fac^ and 
circumstances o f the case, I  do not fin'd that 
the order has been parsed arbitrarily j r  on a 
total non-application o f jn in d  or there has

(B) Fundamental Rules, R- 
Suspension — Suspensionjperiods pr  ̂
due to G overnm ent’s ineptnesf^ 
dilatoriness — Government cannot^ 
suspension orders found 
Delinquent not delayed ihe 
He would be entitled to jfu ll pa ji 
and increments for the suspension f  
Suspension periods to be treated 

spent on duty. j
There is no justification 

equit}' to deny the petitioner his i
long period o f 13 years. Under r. : 
Government is supposeB to 
within a reasonable time. Inactiv it)'^*

G Y /G Y /D 197/81/LG C
. ' ’ :■ .. ' .I-
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^ ^ th e  Government fo r such an 
ib  oeriod amounts to  breach o f 

. (Paras 9,10, 11)

K S i  CivU Services (ClassiBcation,

‘^gnt^PTOceedings — Cannot be 
I after^mpulsor)' retirement of 

(Constitution of India, 
S r  (Central CivU Services (Pesnion) 

^% 'R .9 (2 )).

t ^ n o  provision in the Rules either to 
to continue the departmental 
; against -an erstwhile
• serv'ant who is retired or has 

(Para 12)
jrcuivu-

a person is dismissed o r removed 
s^e m m e n t service it can affect his 
i^efcploynient or retira! benefits such as 
g®  but where a person has been 
ttifiorily retired, it does not amount to 

Kent, and no such consequences
■ (Para 15)

| i ‘|!{ jp v ^ im e n t servant can be 
K l^w ls^ rily  re tired  on the overall 
l ^ i i S . t  of his work, throughout his period 

and for removing the ‘dead wood 
^^SIlKinterest. The object is not to punish
l, t® ^ .n ie n t  sen'ant but to see that the 

fleh ’ice is protected from the ser\'ants 
i^'not positively contribute to it. In the 
~ atijre o f things, therefore, two 
jjctory actions cannot be pursued by 

^X'^mment; (i) where no punishment is 
^ra^and (ii) where punishment is the 

^^pjecL The Government has purponed 
& iU nue the d isc ip linary proceedings 

|the delinquent fo r major penalties.
(Para 15)

■
^Suffiorities failed to appreciate that a 
pnof compulsorv retirement was taken 

departmental proce^idings were 
^ ’pending for 13 years and h?.o no: 
‘ ted. Perhaps the Goverr.ment v/anied 
^ffiechaptak^y this action. So iong as 
“ nment does not cancel the order 

J jy  re tiring  the pe titione r the 
[on of the disciplinary proceedings 
t^sta ined in law. (Para 15)

t:
^Wnclusion o f the d iscip linary 

is both in the interest of the 
6nt and a Government ser\’ant. A  
■ent servant who is charged o f 
16 ik  should be got rid o ff from the 
^ce ^  early as possible. I f  it is 
S *ye a rs  together the exchequer I

Union o f India - ' ' 1 ' -  \ -
is burder^ed with suspension allowance which 
is required to be paid to a Government 
servant. A  Government servant should also 
get a chance to establish his innocence as 
early as possible so as to'remove a dark cloud 
on his career. Number of service benefits and 
promotions are denied or delayed when he is 
under a cloud. He is deprived o f ha lf o f his 
salary for the period of suspension. E\ey 
otherwise departmental proceedin - 
continued for more .than twenty' years ir  
not yield any results. The o rig in ^  
may not be available. Witnesses m ight h ^ e  
been transferred, retised o'r have died. In aiVv 
case to expect tha t'the  witnesses woul 
remember the events that had taken place 
more than twenty years ago is most 
unrealistic. The continuation o f the

/

therefore, a 
(Para 16)

departmental proceedings 'is, 
futile exercise.

Power to continue or to start a disciplinary 
proceedins after retirement mayj be necessary 
in certain“cases. By itself the power is not 
arbitrary-. I: has a rational b ^ is . But the power 
must be'exercised within a reasonable period
and consistent 
interest.

with justice and public 
(Paras 17-18)

In case of an event more than four years 
old on the date o f retirement, a departmental 
proceedincs cannot be continued after 
re tirem en:'under R. 9 (2) o f [the Pension 
Rules. 19T-. It is well settled that requirement 
of natural lustice can be read in[a Rule even if 
the Rules is silent about it, particularly, m a 
Rule concerning quasi jud ic ia l proceeding. 
Therefore the departmental proceeding, if 
anv. pendine asainst the petitioner after 30-3- 
19^ \ the nom al date of retirement, is bad m 
iaw. (Paras 17-18)

Cases Referred; Chronological Paras

1 9 S 0 L a b I C 1 1 8 4 : . 4 l R l 9 8 1 ; S C 7 0  5

I9S0 Lab I C 89 : (1980) 1 Serv,L R j>24 ^Gujj

J9"3 Lab IC  1545 : (1973 
6̂-9 (Ori)

1972 Sen- L R 382 (Delhi)

1 Serv'
17

L R
9

11

G D. Gupta w ith  Miss A n ita , fo r
Petitioner; S. N. Sapra, for Respondents.

ORDER In  this writ! pe tition  the 
petitioner has prayed for quashing the order 
of his compulsory retirement passed o n - :5tn 
April, 1972. He claims that |he s jo u ld  be 
treated as if he had retired on March 30, ly /5  
which was his normal date o f retirement. He 
has further claimed the^conse^uential reliefs 
of the service benefits such as ^ay, allowances.
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and increments up to his normal date o f petitionersap^ea . _____
retirement. He has then claimed that his set aside. This order was passed on
period of suspension should be directed to be Although the President set aside the'
treated as period spent on dut>- and fu ll pay, order, he directed that the petitio
allowances and increments due during the " ’
said period of suspension be given to him 
under^fcj?. 54. He has also prayed that the 
departmental proceeding pending against 

 ̂ him should be ordered to be quashed.
2. Petitioner holds a diploma in c iv il 

engineering. In 1942 he was appointed as an 
overseer/section officer/'junior engineer in 
Central Public Works Department. An 
adverse remark about his w ork was 
communicated to him in 1951 but thereafter 
on 17th December, 1951 he was confirmed as 
an overseer with effect from 25th May, 1951.
On 30th June. 1956 he was promoted as an 
assistant engineer. On 2nd February. 1959 he 
was declared as quasi-permanent in the post 
of jun ior engineer. On 3rd September, 1959 
he was suspended under R. 12 (1) o f the
C. C. S. (CCA) Rules. 1957. pending a 
depar^enta l action against him. During the 
pertos of suspension ad\ erse remarks were 
communicated to him regarding his work.
They were lor the period between 1-4-1957 
to 3]-8-1957. Another adverse remark for the 
period between 1-4-195S and 31-3-1959 was 
communicated to him on 16-12-1959.
Although the petitioner was suspended in 
anticipation of a depanmental proceeding, 
no charge-sheet was sen ed on the petitioner 
for 2‘/2 years. The petitioner; therefore, filed 
a writ petition in this Court being 94-D/1962 
for quashing his suspension order. The 
petition was filed on 5-3-1962 and was 
admitted by this court on 6-3-1962. Thereafter 
on 12-3-62 a charge-sheet was issued to the 
petitioner. The charges were attempting to 
give pecuniar\- advantage to a contractor bv 
falsification of records and disobedience. The 
petitioner asked for the inspection of the files 
and documents relied upon by the 
department. He was not furnished with any 
copies. On 12-3-1964 the charges were held 
to be proved and the petitioner was dismissed 
from serviC'C^On 11-6-1964 the petitioner 
preferred an appeal to the President o f India 
against his order of dismissal. .As the writ 
petition filed in this Court against the order 
of suspension had become Tnfructuous the 
said petition was withdrawn. On the appeal 
made to the President of India no decision 
was taken for about eighteen months. The 
petitioner, therefore, filed the second writ 
petition in this Court against the order of 
dismissal. That petition was admitted by this 
Court on 15-12-1965. Ten months thereafter 
the President o f India accepted the

deemed to be continuing under suS 
w ith effect from'j 12-3-1964. that is, th? 
his dismissal. A fresh enquiry f̂,L 
ordered. In the fresh enquirj’ no fresh rf 
sheet was issued! Only list of documo 
list of witnesses were supplied--, 
petitioner. Th'e enquiry officer^ 
presenting officer were also appointed 
petitioner raised the objection allegino(& 
was only chief engineer (the appo^ 
auihority) that could appoint an end 
o ffice r and a presenting officer.'W a 
representation was made by him on 8- ^ }® ' 
Three years thereafter, that is, on 8-5- ^ ^  
the suspension order passed a sa in ftS  
petitioner was re\’oked unconditionalh'& 
the departmental proceeding was k e p i^ ^ ' 
The petitioner on reinstatement joinedr^ 
duties on 25-5-1970. On 1-6-1970, S-lO-U 
and 12-1-1970 (sic) the petitioner repres 
to the departmentj to pass an order 
F. R. 54 for payment of full pay;.^^ 
allowances for the period of suspension,^% 
is. period between 27-S-1959 to 
The representation for pay and ai!owsf^"| 
fo r the period of suspension was turnedi^> 
by the department, 'on the ground 
departmental enquiry was still p e n ^  
against the petitioner. The secondly 
petition filed against' the order of.di:^’̂ ’" " 
became infructuous 

o rder itse lf was set
because the dis' ,̂ 
aside. On 21-3iif

therefore, this court dismissed 
petition as being infructuous. In theMffl^ 
pe tition  the petitioner had m ovm ^ 
application for a direction for paymentM® 
arrears o f pay and allowances etc. 
period of suspension biit this court disffi^ 
that application as it did not directly 
o f the writ petition. On 26-4-1972 
made another representation 
department for payment of 
F. R. 54. A lthough tlie  departmsfl*|^ 
asserting that the" disciplinary 
were pending against the p e tit io n e r,^  
fo r his comulson- retirement was 
25-4-1972. The petitioner received tl^ . j 
on 29-4-1972. The petitioner 
order o f compulsory retirement 
representation to the department. 
second representation against his 
retirement on 23-5-1972 ‘urging that  ̂
being compulsorily retire'd as a 
the disciplinar)' proceedings. He 
in the said representation that a 
made a statement in the 
premature retirement should n o t ^

> l- ■
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.' The representations were 
3-7-1972. He again made a 
for payment of arrears o f the 

period in July. 1972. The 
’|gr: ag^in c^rnpjained about the 
rtv in^he  ap|)ointment o f enquiry 
' i i d  the presenting officer in July, 
jjijl. the department, it is alleged, 

the proceeding and he was 
* '^ 'th a t he would be proceeded against 

^  The petitioner filed his reply to the 
»>j/seS'<)n 11-6-1973. The proceedings 

further for another four years. On 
the President of India accepted the 

"I'lrf'wner's contentions raised by him in July.
order'^d fresh enquiry on the original 

|_^«g\dated 12-3-196;’ with a direction to 
nev.’ enquiry- & presenting officers, 

fem&txierwas passed by ihe President under 
of the C.C.S. (C.C.A.) Rules. 

Ijfi^'Asain two years passed without any 
|itf«n and in July.' 19"y. new enquiry officer 
|,g j jifKcnting o £^e r were appointed. On 

August, I979!\jhe petitioner informed 
^^^fftquir) officer that he had since retired 
W i  ihc enquir\- being held against him was 

to rules particularly the pension 
The counsel for the petiiioner 

;̂fei»4«ided at the time of the hearing that no 
, /was received by him from the enquiry 

s^m)riSprn the department. Nor any order 
J^jfv^e^onclusion o f the departmental 
“ "  icings was communicated to him. The 

•for the respondents also could not 
" me on the question as to whether 

mental proceedings were finally 
I'or not and what final order was 

^>.-,^|-|)'esaid departmental proceeding.

:® f c t  question for consideration is 
order o f compulsor\- retirement 

■^^•l,.^83inst the petitioner on' ,4pril 25.
or not. The petitioner submits 

contrary to F. R. 56 (j), the 
regard and 

of High C ju rt and Supreme 
department j-fjshfees the action of 

f-^^.^./^®lirement and has submitted in 
thai "the conclusion of 

petitioner
^^*a i'^ " 'P u lso rily  retired was based on 
■^'^W ^essm ent of petitioner's service 

- ^ ° “ ^*sr-affidavit further states 
reports communicated to 

W i n  1950-5] and 1959 were taken 
in assessing the overall 

of the petitioner, 
s. time o f the hearing the 

o f the petitioner were

Union o f India u- •
produced. There was nothing • in the
confidential reports which would show that
the petitioner's performance or conduct wa:
blameworthy. In fact, there are some positiv(
good remarks, abbut th^pethioner. 19-̂ 0-51'
adverse remarks were passed against the
petitioner when ho was working as an
overseer but within a few months thereafter
he was confirmed as an overseer. Six inonths
thereafter he was promoted as an assistant
eng inc jr. He was also declred quasi
permiment in the post of junior engineer.
The conduct of the department shows that
the department did not really treat adverse
remarks as of any value because in spite of
the remarks he was confirmed as an overseer
and was. in fac:. promoted to higher post.
The next adverse remark communicated to
the petitioner was on 22-9-i9.''9 when he was
under suspension. This was for the period
between 1-4-195" to 31-5-1957. It is not
explained why :he adverse remarks were
communicated two years late. The
adm inistrative directions on the
communication of adverse remarks clearly
indicate that the adverse remarks are meant
for the guidance of the officer and for his
im provem enl :n future. The remarks
communicated u' him are as follows ;

-He did one important work during this 
period viz. ‘ Construction of 20 K.NV. 
Transmission Station at Cuttack which was 
not satisfactory. He should devote more time 
and energy in his work."
The second adverse report was 
communicated to the petitioner on l( i-12- 
1959 that was for a period between 1-4-1958 
to 31-3-1959. There are, two confidentia l 
reports o f the executive engineer under 
r ’ om he was working for the said period. 

One report is positively in good terms. The 
other re] ri is rather neutral. The adverse 
remaik communicated to him is "he should 
devote more energy to v,-ork to improve 
control and efficiency." On reading these 
two adverse remarks it is d ifficu lt to 
understand whether any one of thei.' has any 
serious import so as to cut short th<’ career of 
the petitioner. The second rept)ri is also 
communicated late. Although nothing can 
be said positively about the petitioner's 
charge that they were motivated as they were 
communicated after his suspension, the fact 
that the delay in their communication has 
not been explained cannot be altogether 
ignored. The counsel for the department 
could, not show any other material used 
against the petitioner by the authorities when 
they took the decision to retire the petitioner 
com pulsorily. The decision to re tire  the 
petitioner was taken in 1972. The material
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used against him is 13 years old and 22 years
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old. The staleness o f the material stinks. On 
23rd June, 1969 the Ministry o f Home Affairs, 
Government o f India has issued elaborate 
instructions to Government depaitments in 
arriving at a decision under F. R. 56 (j). In 
the sai^  c ircu la r the background o f 
F. R. 5 6 ^  has been described. The 
background is the Paper on “ Measures for 
strengthenin2 o f Adm inistration" placed on 
the table of both the Houses o f Parliament in 
1951. The said c ircu la r states that the 
procedi'rei- and guidelines were being laid 
down in that c ircu la r‘lin  order to ensure that 
the powers vested in the appropriate 
authoritv are exercised fa irh ' and 
impartiailv." The circular directs that the 
cases o f Class I  and Class I I  employees 
should be reviewed six months before they 
attain the age o f 50 years and for Class I I I  
employees six months before they complete 
30 vears of service. The petitioner complet_ed 
his’50th year.'30 years of service on 14-1970. 
Admittedly, no review as required by the said 
circulaj/was done prior to his attaining the 
ase c?fvO vears. He was allowed to continue 
for two vears thereafter. Naturally the 
presumption is that the department did not 
think his performance as bad enough to retire 
the petitioner before his normal date o f 
su:5erannuation. Almost a: ihe time when the 
petitioner had compieted 50 years the 
suspension order agair.s: hir.v v;as revoKea 
and he was allowed to join on 25->I970_. Wny 
the department did not take the decision o f 
his compulsory retirement before he was 
perm itted to jo in  his duty? This is not 
explained in the counter-affidavit. So also 
whv the review was made two years lat^ is 
also not explained by the department, ih e  
petitioner submits that because of the two 
w rit petitions filed  by him  his o rig ina l 
dismissal order was set aside and he was 
allowed to be reinstated.‘He alleges that the 
setting aside of the dismissal order and his 
successive applications for payment o f 
arrears of pay and allowances for the period 
of suspension resulted in his compulsory' 
retirement 011^29-4-1972. One need not go 
into the motive o f the department. However, 
the fact remains that by that tim e the 
petitioner had already made four or five 
representations for the payment of arrears. 
On 25th Ausust, 1971 the Department of 
Personnel, Cabinet Secretariat issued further 
instructions regarding compulsory 
retirement. The instructions clearly pointed 
out that F. R. 56 (j) should not be used “ to 

'retire a Government servant on grounds o f 
specific acts o f misconduct, as a short cut to

3initiating form aufisdplinary prcvca 
on the ground that the Govemnient 
may not be suitable to continu^ 
officiating, post or fo r promotion t<5̂  
posts for which he might be eligii,]^
attaining the age of 50/55 years or con
30 years service as the case may ] 
second circular issued on October ; 
Depanment o f Personnel modified p 
earlier Memorandum of 1969. The i 
instructions are as follows :

“ In locating others who are in e ffe c ^  
who should be retired at that stage thef 
consideration shouid be 
fitness competence of the em p loy^ 
continue in the post which he is holding; 
is not found f it  to continue in his o ffice^ l 
post, his fitness/competence to cont 
the lower post which he may belicj 
substantively should also be considensig 
The departmental proceedings w eres l^  
aaainst the petitioner in 1959. Althou^'^ 
dismissal order was set asice in 1966i;i^ 
proceedings were startec against'^ 
petitioner. The facts and circum sta^ 
narrated above gives an impression that§5 
decision to retire the petitioner com pu^^ 
was taken as a short cut to the conc 
the c .-nanmentai proceedings started 
the p iiitioner. This was clearly in brea^fg 
the s:^:d adm inistrative instructions.?^ 
reviewing the petitioner's performanceatj^ 
ase cl 50 was contrary to those instru^ jl^ g  
Admittedly the department did not 
whether if the petitioner was not 
continued as an assistant engmeer.^| 
continue as a jun io r engineer. This 
in violation o f the said aainiD''

■ instructions.

5. The 4aw on the point is 
several decisions of this court and 
Court. The latest decision of 
Court cn this point is in Baldev Raj 
Union of India (C ivil Appeal No. ^  |  
1978) decided on lS-8-1980 :
11841. In that case appellant was 
retired on August 27,1975. The
relied upon the co n fidentia l re p o ^ j-s
appellant fo r the year 1961-6-,
1969-70. The Supreme Court 
order of compulsory retirement 
observed : “ One wonders how 
whose continuous service 
crossing the efficiency bar ano r —-.v: 
maximum salary in the  scale ^  >̂4 
adverse entries at least
immediately before the__ £2S
retirement, could be cashiered 0̂
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directed against some other G oveninent ser- State o f Madhya Pradesh in  the H igh C om t
■ vants in  connection w ith  the commission of of Madhya Bharat, in  which he prayed that
■ certain offence. In  fact, the result of that a w rit of certiorari or mandamus or any othe:
. enquiry was tlia t the appellant was absolved

from any complicity^ in ' the commission of 
I the offence. L a t e r , w a s  removed from  

service on the s tren^h  o f the alleged admis- 
1 sions w ithout holding a form al enquiry as 
5 required by the Scrvice Rules :
! Held that, as the statements made by
* fee appellant did not amount to a clear or 
‘ unambiguous admission of "his guilt, failure

fohold a formal enquiry constituted a serious 
infirmity in the order o f dismissal passed

* against him, as the appellant had no op-
* portunity at a ll o f showing cause aeainst the 
' charge framed against him  and so the require- 
S ment of A rt. 311.(2) was not satisfied.
: ■ frara 11)

» Even i f  the appellatit had m jde  some
statements which amounted to admission, i t  

, was open to doubt whether he could be re­
moved from scrvicc on the strength of the 

.said,alleged admissions w ithou t holding a 
, formal enquiry as_jequired by the rules.
( ' (Para 11)

It is of the utmost" importance that in  
taking disciplinary action against a public 
servant a proper departmental enquiry must 
be held iigainSt h im  after -supplying him  
Nvith a chargesheet, and he must be allowed 
areasonrilile opportunity to meet the allega­
tions contained in the cnarge-sheet.

(Para 13)
The departmental . enquiry is not arv* 

gilptv form ality; i t  i>_ a proceedmg
intenclcd tc^j^ive^^^te oIBcSF^concerned a 
dianci_toJ^meet the cTiarge and to  prove liis  
jnn^ence. In  the absence o f ~anv surife~feri- 
t[ui!3?_it would not be fa ir  to strain facts 
against the appellant and to hold that in 

 ̂ view oFHi'c adinissions "^a d e  by liim  the 
enqu^ would have served no useful t)ur- 
pose. That is a matter o f speculation \vTiich 

; B r o l ly  out of place in  dealing w ith  cases 
i of orders passed aga'iinst pub lic  ;seii^artts ,
; kminating the ir services. A IR  1 9 ^  Madh. (
I B.15, Reversed. . (Para 13)
; M/s. S. N. Andley, J. B. Dadachanji and
5 I  L. Vohra, A d v o c a t^ 'o f M /s. Rajinder 
1 Narain and Co., fo r Appellant; M r. H . L .
; ihasknlaTTi, Govt. Advocate, fo r the State of 

Madliya Pradesh, (M/s. B. K. B. Naidu and
I, N. Shroff, Advocates, w ith  him), fo r Res­
pondent.

Tlic Judgmenl of the Court was delive­
red by , • '■

appropriate, w r it or direction should be issu 
ed against the respondent quashing the order 
passed by i t  on December 3, 1953, terminat­
ing the services of the appellant as from. 
October 2, 1951, when he had been suspend­
ed. A  chargesheet in regard to the proceed­
ings taken against the appellant was furnish­
ed to h im  on October 17, 1951; but i t  is 
common ground that no fresh enquiry had 
been subsequently held before the impugned 
order was passed against him. The H igh 
Court has, however, held that in  the enquiry 
which had been held before the appellant 
was furnished w ith  the chargesheet he had 
substantially admitted the material facts on 
which the diargcslieet was framed, and so 
failure to hold a formal enquiry after giving 
him  the chargeslieet had not icaused any 
prejudice to  liim ; that is why tlie  H igh Court 
refused to issue a w rit as claimed by the ap­
pellant and dismissed his petition. In  his 
present appeal by si>eci?J leave the appel­
lant challenges the correctness and proprie­
ty  o f the said decision.

(2) The appellant was permanently em-‘ 
ployed in  the department of Customs ancT 
Excise by the respondent as a d istillery in ­
spector, and at the material .time he was 
posted at Barwaha in the district of Khargone;
I t  is admitted tlia t he was governed bv tlie 
rules and regulations o f the Stiite C iv il Ser­
vice. A t Barwaha there is a d istille ry as 
w e ll as a warehouse in a separate bu ild ing 
w ith in  the same premises. Kethulekar was 
a warehouse clerk in  charge of the warehouse 
and Narona was the distiller. On July 12, 
1951, a t about 5 P. M., when the appellant 
was about to leave the d istille ry Narona 
asked for the key of the receiver fo r taking 
flow readings, and the appellant gave the 
key w ith  instructions to Kethulekar to su]per- 
vise the distillation. I t  appears that Kethule­
kar, who was then on duty, issued liquor tO' 
Nathu, Contractor o f Piplia, to whom a per­
m it had been issued in  respect of one gallon- 
of Narangi (of strength 25 U. P.), 20 gallons: 
of Rasi (of strength W U. P.) and two gallons 
of Dubara (of strength 2.5 U. P.) fo r which 
the contractor had deposited in the treasury 
Rs, 180-6-0. A t the time of the said issue of 
liquor, however, the contractor was'‘given one 
gallon of Narangi and 32 gallons of Dubara. 
that is to say, an excess quantity of 30 gallons 
of Dubara was illega lly given to him  thcrobv 
causing a loss o f Rs. 305-10-0 to the govem- 

GAJENDRAGADKAR, J . ! m en t.' According t'o the appellant, KethuTe-
' ‘ This appeal Itv special leave arises out kar acting in concert w ith  Narona (ransferred i
’ of a petition filed by the appellant Jagdish some liquor from the receiver to the ware-
irasad Saxcna against the rc.spondent, the h o u s e  Vat in order to make up the deRaency^

. -̂<1
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consequent upon the illegal issue of liquor 
to the contractor. Some informer reported 
-tliis matter to tiie Superintendent of Customs 
iind Excise who immediately rushed to the 
place and seized the entire stock of liquor 
-from Natlm  contractor.
/ (3) On July 13, 1951, tlie Superintendent
alonp; w ith  th ^ jippe llan t held a prelim inary 
enquiry in tile case; at this cnciuiry all the 
■three persons admitted their guilt, and the 
Superintendent i eventually recovered Rs. 
305-6-0 from Kethulekar to compensate the 
■department for the loss caused by the illegal 
delivery of 30 gallons of Dubara, and he was 
suspended from July 17, 1951.

(4) As directed by the Superintendent 
the appellant submitted his detailed report 
about this incident. Five days tliereafter the 
■Deputy Commissioner of Customs and Ex­
cise held a second enquiry along w ith  the 
■Superintendent.' A t this enquiry KeAulekar 
and Narona implicated the appellant fo r 
com plicity in the illegal transaction. The 
appellant also made a statement in this en­
qu iry  though no chargesheet had been given 
to him. As a result of this enquiry the Su­
perintendent submitted his report on the 
■same d a y ^ ia t  is to say, July 21, 1931. On 
the same day the Deputy Commi.ssioner also 
■made his report, and by his findinf^ he ab­
solved the appellant from the charge that he 
iiad  any complicity in  the offence. He, how­
ever. held that the appellant was gu ilty of 
slackness of supervision and control and re­
commended his transfer to some other place 
find the w ithhold ing of his grade increment 
fo r six months: accordingly the appellant 
was transferred to Indore on September 6, 
1951.

(5) On October 1, 1951, the Deputy 
Commissioner suspended the appellant w ith  
cffcct from Octobcr 2. 1951, under instruc­
tions from the Secretory, Finance, Depart­
ment of Excise and Customs; and he was 
also required to be present at Barwaha on 
October 8, 1951.

(6) On Octolier 8/9. 1931, the Deputy
Commissioner reopened the enquiry against 
the appellant because three complaints had 
been made against him by Kethulekar. In  
this en<^^y the appellant filed his written 
.stateme^ on jSctober 16, 1951, though he
had hdt been furnished copies of the reports 
.made under the previous two enquiries. On 
October 17, 1951, the Deputy Commissioner 
gave the appellant the chargesheet in regard 
to his alleged complicity in the illegal issue 
-of liquor. On October 21, 1951, the Deputy 
Commissioner submitted his report, and 
■again absolved the appellant from having

i
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had any hand in  the commission of the 
fence. , * ,

(7) A fter more than a year had elapse 
the appellant received' on November 25,
1952, a iio tice calling upon liim  to show 
cause w ith in  fifteen days as to why he shoulu; 
not be removed from  service as penalty ror 
the offence committed by him  in allowing 
the transfer of illegal liquor to the contractor 
in  his presence. On December 8, 1952, the 
appellant requested that he should be allow­
ed an inspection of the record to enable him 
to make a proper and adequate reply to the 
notice but his application was ignored. On 
December 11. 1952, the appellant gave a 
reply to the show-eause notice and asked tor 
a personal hearing. This request was reject­
ed. and .on December 3, 1953, an order was 
passed term inating his services as from Octo­
ber 2, 19151, when he had been suspended.
I t  is on these facts tlia t the appellant chal­
lenged the va lid ity of the impugned order of 
dismissal," and contended that since no en­
quiry was held against In'm he has not liacl 
a reasonable opportunity to meet the charge , 
in question. As we have already indicated i  
the H igh Court has rejected this argument, ■ 
and so the short question which arises for, 
our decision is : Was tlie H igh Court right j  
in  holding tlia t in  substance the appellant * 1; 
has had a reasonable opportun ity to meet the ' f ;; 
charge levelled against him  under A rt. 311(2) 4  ̂
o f the Constitution? "

(8) In  order to decide the merits of this, | . 
controversy i t  is necessary to refer to some 
more material facts. The chargesheet sup­
plied to the appellant on Octobcr 17, 1951, 
sets out elaborately several facts against i w  
I t  is specifically averred in  the charge-sheet 
tha t the appellant was present at the time 
when liquor was illega lly given to the con­
tractor. and that there was in fact a conspi- 
racy between the appellant and Kethulekar. ; 
■Thus his presence at the time when die of; \ 
fence was committed and his conspiracy |: 
w ith  Kethulekar constitute the first charge ^  
against him. I t  is also alleged that subse- f  
quent to the commission o f the offence the 
appellant fraudulently made intei'polations in 
the relevant note books which were required 
to  be kept by him  in the discharge of Ms 
official duties. The details o f these interpo­
lations have been set • forth  in  the charge- I 
sheet. The tliird  allegation against the a? |, 
pellant is that a fte r,liquo r had been seized  ̂
from the”  contractor-his co-conspirators went ? 
to see the appellant at 7 A .M . on Tu]y 13. K 
1951, fo r seeking advice from him. There are f  
some other details v also set forth in tie 
charge-sheet but i t  is unnecessary to refer to, 
them. A fter this charge-shect was served on} -



T

fcsr

1961 Ja g w b h  Pr a sa d  V. State  OF M . B. CGayentZrô acZfair / . j  [Prb . 8-12] Supreme Court 1

■the appellant he was required to submit his 
•explanation that very day. , ,

(9) On November 25, 1952, the Under 
Secretary to tlie respondent issued a notice 
against tlie a r e l ia n t  calling upon Iiim  to
cVinw pnn<;p A vntT  liP clmnlrJ -nnt K oshow cause he should not be removed 
from service as penalty fo r the offence which 
he had committed. This notice recited that 
“ llio issuing of liquor against tlic  entries in 
tile pass to tlio  contractor Nathu and the 
m ak in jr  up of stock by transferring liquor 
illegally from the d istille ry had been fu lly  
establislied'’. Since the appellant was in 
•charge of the d istillery, and the transfer of 
distillery liquor had taken place in his pre­
sence he was gu ilty  of a serious offence. I t  
would tlius be seen tlia t the only charge on 
which this notice was issued was that the 
appellant was present at the time when the 
illegal transfer o f liquor took placc. This 
notice called upon the appellant to furnish 
his reply w ith in  fifteen days.

(10) On December 8, 1952, the appel­
lant wrote to the Under Secretary that since 
the case hats become more than a year old 
it was d ilficu lt fo r him  to file a reply unless 
he was allowed to inspect the file containing 
the papers of all the relevant enquiries held 
in that matter; but apparently no action was 
taken on this request, and so the appellant 
trusted his memory and proceeded to file an 
elaborate reply on December 11, 1952. For 
nearly a year thereafter nothing seems to have 
happened in this matter. On November 25, 
1953, however, the Finance M inister to whom 
the papers had presumably been submitted 
for orders lic id  that tlic  appellant had a hand 
in the commission of the offence and that as 
a punishment fo r the same he should Ije re­

moved from service from the date of his sus­
pension. The order passed by the M inister 
shows that he relied ori three facts against 
the appellant, (1) tlia t he had given the key 
of the d istillery to the distiller Narona, (2) 
that after the seizure of the liquor from’ tlie 
contractor Kcthulekar and the contractor had 
gone to see the appellant next morning fo r 
taking advice, and (3) that the entries in the 
rekvant books ha^been tampered w ith . The 
Minister thought that the e.xpanation offered 
bv the appellant in  his written statement on 
all these matters was not satisfactory^. Pur- 

;■ suant to this order the Under Secretan,- com­
municated to the appellant on December 8.

. 1953, the decision of the rc-Spondcnt to re­
move llie appc-llant from service as from the 
ilafc of his suspension. T lie  appellant then 
moved the respondent fo r a review o f the 
said order but on DeccTmber 1, 195'}, his ap­
plication for review was dismissed on ihe 
p'onnd that the respondent saw no reason to 
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revise, m odify or an-;end its decision of No-^ 
vember 25, 1953; that is how the impugned 
order came to be passed.

, (11) I t  is true tliat the appellant specifi­
cally admitted during tlie course ot the pre­
vious enquiry that illegal liquor had been 
delivered to the contractor, and that he had 
given the key of the receiver to Narona. I t  
is on the stre iig tli o f thysc admissions tliat 
the H igh Court took tljc  view that the appel­
lant had substantially admitted his gu ilt and 
so tliere was really no need fo r holding a 
formal enquiry against liim  after the charge- 
sheet was supplied to him. In  tins connec­
tion i t  is necessary to remember diat the pre­
vious enquiry was not directed against the 
api^ellant as such, and he was certainly not 
in the position of an accused in the said en- 
qu iiy. In  fact, as we have already indicated, 
tlie  result of the said enquiry was that the 
appellant was absolved from  any complicity 
in the commission of the offence, and the 
only criticism made against him was that he 
was slack in  his supervision, that is w hy he 
was transferred. In  such a case, even i f  the 
appellant had made some statements which 
amounted to admission i t  is open to doubt 
whether he could be removed from service 
on the stren^h of the said alleged admissions 
w ithout holding a formal enquiry as required 
by the rules. But apart from this considera­
tion, i f  the statements made by the appellant 
do not amount to a clear or unambiguous 
admission o f his guilt, fa ilure to hold a fo r­
mal enquiry' would certainly constitute a seri- 
ous in firm ity in tlie  order of dismissal passed 
against him. Under Ml. 311(2) he was en­
titled to have a reasonable opportunity of 
meeting the charge framed against him, and 
in the present case, before the show-eause 
notice was served on him he has had no op- 

3t a ll to meet the charge. A fter 
the chargesheet was supplied to him he did 
not get an opportunity to cross-examine 
kethulekar and others. He was not given a 
copy of the report made by the enquiry ofTi- 
cers in the said enquiries. He could not 
olrer his explanation as to any of the points 
made against him; and it appears that from 
the evidence recorded in the previous enqui- 
nos as a result o f w liic li Kctlinlekar was sns- 
ponded an inference was drawn against the 
appellant and show-cause notice was;served 
on him. In our opinion, the appeiiant is 
justined in contending that in (he circumstan­
ces of tins case he has had no opporlnnity of 
■showing cause at all, and so the requirement 
o f Art. 311(2) is not satisfied.

(12) T lie  two facts admitted by the 
appellant do not necessarily or inevitably 
lend to the conclusion that he was guilty o£
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■ (tlie oliciico w ill i w iiich lie  wus charged; be- 
sidoii, i l  Ills slalcmcuis are used agamst liim  
a il his suiteincuts must be considered as a 
whole; anti Uuis considered ' tliere is no ad- 
niissioii ()l gu ilt at alj. llio essential p a il of 

'ihc finding against him is that he was inesent 
at tlic! time when liquor was transferred to 
Ahe contractor; and liis presence cannot be 
reasonably inferrcd_from the facts admitted 
by liim . Even asTo the delivery of tlie key

th ink that time was the esscuce of Uio 
ler, and so there was hai'dly any jusliiical''^ 
fo r not holding a forma], and x^roper cdu-''.’. 
after t!ic appeliant was given a cli:ng-v<:"; 
On October 17, 1U51. In  our Dpiiiion. ll> s:- 

fore, tlie  H igh Court was in error in 
to tlie conclusion that no prejudice had bccL . 
caused to tlie appellant as a result of the res- * 
pondent’s fa ilure to hold an enquiry agaiusi| 
liim  after supplying him  w ith  a chargcsheet.by m m . ii,veu us lo me- v/l — — — - - -- „  ;  V

to Narona no rule has been produced in this V lh e  departmental enquiry is not an enijju/p 
case which posiUvely pro liib ited the delivery form ality; i t  is a serious proceedmg inteiiacd

r  K _ 1______ TnHpprl to rrivp thp nfRofir concemed a chance too f sucii a key even in  an emergency. Indeed 
ithe report made by the Superintendent on 
July 13, 1951, shows that as a prudent man 
the appellant should not have given die key 
ito Narona. The appellant was to ld  that in  
future “ the key should be given only to re­
liab le  persons in case of need” . This admo­
n ition  would show tlia t in  case of need it  was 
epen to the appellant to give the key to  a 
reliable person, and that must necessarily 
mean that there was no ru le which absolutely 
pro liib ited the delivery of the key to any per­
son even in case of need, 'flie rcfore , tlie ad­
mission' made by the appellant that he gave 
the key to Narona cannot necessarily lead to 
the conclusion that he was in  league w ith  
IvJaroiia or K c ll^ lcka r,

, The order passed by the M inister
shows that he took into account the alleged 
interpolations in  the books kept by the appel­
la n t as w ell as the fact that Kethulekar and 
jthe contractor saw the appellant the next 
morning. Now it  is'clear that so fa r as these 
tw o  facts are concemed the appellant was 
given no opportunity to cross-examine Kethu- 
fekar and the contractor and to show that 
the ir story was untrue; nor was he ^ve n  an 
opportunity to substantiate his explanation 
about the alleged interpolations in the books. 
The Minister may have tliotight that the facts 
to  which his attention was invited indicated 
that the appellant must have been present at 
the warehouse when the offence took place; 
bu t it  is of the utmost importance that in  
taking discixilinary action against a public 
servant a proper departmental enquiry must 
be held against him  after supplying him watli 
a chargcshcet, and he must be allowed a 
reasonable opportunity to meet the allega­
tions contained in the chargesheet. In 'th e  
present case prelirni®ary enquiries of a gene­
ral type were held and they ended in  a find­
ing against Kethulekar. T lie  reports d id  not 
§how that the appellant was gu ilty  o f the 
offence for which he was ultim ately dismiss- 
^  from service. The delay made in  giving 
& e  appellant the chargesheet as w'eB as in 
communicating to him  the final order o f di.s- 
Inissal shows that tlie authorities d id not

to give the ofEcer concemed a chance ... 
meet the charge and to  prove Iiis innocencs. 
In  the absence of any such enquiry it  would 
not be fa ir to strain facts against the appel; 
lan t and to hold that in  view of the admis­
sions made by him  the enquiry v/ould hâ ê 
served no useful purpose. That is a matter 
of speculation w liich  is w ho lly  out of place 
in dealing w ith  cases of orders passed against 
public sen'ants term inating their services. /

(14) The result is tlie appeal is allowed, 
the decision of tlie H igh Court is 'set aside 
and the order of dismissal passed against the 
appellant is quashed. The appellant w ill be 
entitled to his costs in this Court.
E E /B  ‘ ’ Appeal allowed.
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K. C. DAS GUPTA, 
Sarda Prasad and otliers, 

Lala Jumna Prasad and 'other:

(V 48 C  181) 
)55 A ll 186) • 

1
Ir  a n d  
JJ.
Appellants v. 
Respondents.

C iv il Appeal No. 276 of 1J56.
(a) L im ita tion  Act (1908) S. 7 —  “Dis- 

cliargc”  refers also to dccrec for possessioa 
of propcity and is not confin d  to inonctaiy 
claims.

The provisions o f S. 7 arc not lim ited  ̂ ta 
suits or decrees on monetar / claims only. 
N or is tliere any reason to think that die . 
word "discharge”  can refer only to debts* 
Discharge means to free fTor i liab ility . The 
liab ilitv  may be in  respe< t of monetary 
claims' like  debts; i t  may I  e in  respect of 
possession of property; i t  rrJay be in  respect 
of taking some order as rem rds property; it 
may be in  respect o f m aiw  otlier matters. 
Except in  the case of declaratory decrees or 
decrees,of a sim ilar nature, the decree in 
favour of one person against another reqcir^ 
the x>erson against whom the dccree is mads 
lia b le , to do something od to refrain from 
doing something. T liis  liE p ility  is in  a seep 
a debt which tlie  party is in law  bound to 
discharge. \______ (Paias.6, 7)

T-"
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(From Nagpur)®(19) In  my view,, the earned Chie£ 
.ustice was righ t ia  so ap iroachmg tlie  
'luestion. X lie ■ sales tax ' auhorities have 
made iicyisscssment; they me rely issued a 
dotico ptiTporting to do so unc er S. 13(5) of 
me Act and required the appi Uants to pro- 
juce uheu- books of accoun and records 
tor ascertaining whether the nuisacUon or 
any part thereof was in  the i  ature of sale 
fli poods. D ie sales tax.,ai tliorities had 
lunsdicuon to do so and by m :rely looking 
.t the terms of, the written 
rfitlioiit any investigation ‘ as 
:>ature of tlie trjtosaetion the 
could not deeide'-'whether the ' 
tonned was a pure works or 
coiitract or was a composite 
as iirgcd that in the petition 

sppeliants !)cforc;the I l ig h 'O  
uavit in rejoinder challenging 
iiess of the ;ivernient made in
£  K con tbc t was not
iled by II,e taxmg authorities ; nd Uierefore

^^pute on the footing set up by the appel- 
-ants. But the taxing authorities could not

T -  to assert
. .tatc. of r.icts which was not and could

contract and 
to the true 
H igh Court 
:ontract per- 
const ruction 

contract. I t  
filed by the 
urt, an affi- 
thc correct- 
the petition

e, and .their 
ibecause o f 

.i|lified.
ierved, the

Bot be w itlnn  their knovvledf 
itetutorv authority could not, 
te r  ia ilnre to so as,sert, be n

(20) As I  have already * dubyrvea, tiio  
investigation of facts on the queition o f the 
■iKbmty to pay tax has to be made by the 
;aung autliorUies in  v/liom thatljunscliction 

. Before' the facts oti which the 
to tax depends are ascyrlained. the 

Court could-*not be asked to assume 
u.at Jie transaction was in the 'nature of a 
; jc  works contract and tO' 1 decide the 
';«c.stion iis to the lia b ility  of tM  appellants 
■n that f<ioting There is no 7 ground for 
csaming that the  ̂taxing au^iorities w ill 
J 4 give cJect to the decision 

CriTMion Dunkcrfey’s ca.se 19 
1958 SC 560)_ after th^ t r  

j'e lr;insactio)i is ascertained:
.,(21)
-gilt in  
or:

ORDER
. (22) By the .C o u r t: In  'Accordance
, .ae opinion o f the maforit^, the ap- 
■s arc allowed and it  is dirdbtcd Ihut 

.■ 'jiri.-itc wn(.s as prayed be 'issik;,]. 'i'he 
. ■ Ji.l.s arc al.s-o entitled to tl)(;ir costs 
r:>L’,£;iiout.

Appalls Allowed.

JJ C13UC1 UltllUU. '

In  n iy j^ e w , the H ig l 
declining to issue the ^

■)f this court 
)9 SCR 379 ; 
1C natiH'e of

Court was 
v r it prayed

1 s t'November, 1960 ,
^ ' . 5 - . c ^ a je n d r a g a d k a r ,  a . k  s^m -
K ilR , K. SUBBA-RAO. K. N. W A N C H ^

. A i\'D  J. R. M U D H O LKAJl JJ. '  
_ State o f Madhya Pradesh, Appellant v. 
Uim tam an Sadasliiva Waishampayan Res­
pondent.

C iv il Appeal No. C30 of 1957. 
^ C o n s t itu t io n  o f In d a , A its. 311(2), 226 

~  Reasonably!; opportunity to  defend at 
th^_sJage_o| ^cpa itn>a it;il en<(uiry —  P iin - 
ciples o£^na{urarj».s{ioe —  Violation nF _  
Uenial of, opporttuiity to p u b lic ^ iv a n t  to 
cross-examine witaesses who give e v id e ri^ ' 
ag.'iimt h im  —  Copjcs of docuinenis to ' 
which pubh'c sei^ant - was entitled not

—  Enquii-y not in accordanco w ith  
justiccrand Ĵ ._311{2) 

violated _  H igh Com t i f  can consider 
undci- Art. 226 propriety or valid ity o f deci­
sion o f enquiiy oHieer.

Under A rt. 311(2),' a public servant is 
entitled to have a reasonable opportunity 
to meet the charges framed against 
Him. A proper opportunitv must be 
afforded to him at the stage of IJie enquiry 
after the charge is supplied to him as 
well as at the second stage wlien punish­
ment IS about to be imposed on him. IE 
tlic  first enquiry was materially defective 
anci denied the public servant an oppor- 
tun ity  to prove his case it  is impossible to  
nold that a reasonable opportunitv guaran­
teed to a public sen--ant by A rt. 311(2) had' 
been afforded to him. g)

When an order of dismissal p S ^  
agaiiist a public servant is challenged by
h.ni by a petition f5Ied in the H igh Court 
under-Art. 2;i6 it  is for the High Court to 
consider whether the constitutional require­
ments of A rt. 311(2) have been satisfied or 
not In  such a case it  cannot be contended 

U lat the infirm ities on which the public 
officer rches flow from the exercise of dis­
cretion ve.stcd m the enquiry officer. The 
enquirj.- o.ficer may have acted bona fide

the discre-
^ a r v  orders passed bv him are final and

the i t  is urged before-
tne H igh Court that as a result o f sDch 
orders the public officer has been deprived
o. a reasonable opportunitv it would be 
open to the H igh Comt to examine tho 
inaffer nnd decide whnthnr the reonirc- 
™ ;u , Art, ,911(2) I,.,VC W n  s « M c d  o r 
^Oj-. In  siien matters it  is difficult and iri-

"(M'i.sc. Petn.
8-3-19.53—Nag.)

No. 'S5 of J953, D/-
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C ouri of Judicature Nagpur quasj^expedient Ip lay down auy ;;cneral rules; 
w^icther or not llic  olfiecr i i i  qucb'tion has 
Lad a reasonable opportunity must always 
dejjcnd on tlic  facts in each ease. The only 
^^eueral statement that can be safely made 
in  Uiis couneetion is that tlie departmental 
cncjuiries should obscrs'e rules of natural 
justice, and that i f  they are fa ir ly  and pro- 
]H;rlv conducted tj))s^dccisions readied by 
the enquiry olficcrs oh the merits are not 
ojien to be clial]en.c;ed on the ground that 
the procedure followed was not exactly in 
accordance w ith  that which is observ'cd in 
C o u ^ o f  Law. i (Para 10)

/ •'"^tatint' it bro:\dly and without intend-; 

ins it to be exhaustive if, m ay be obser\-ed 

that rules of natural justice require that a 

party should hiu^irntnr- u [jput'lLTTi! r ^ o t  ad- 

ducinji .-dl relevant evidciiec! on winch he 

relies, tliat tlie cvi?encc__oi ihe. opponent' 

s:h(jyldJjc. t a k e n i s  presence, and t h a t 'h ^  

should be Riven the opporfunity of cross- 

e.vamining the witncssc;,s e.vamincd by  that 

party, and that no materials .should be re­

lied on against him without his being given 

an opportunitv of explaining them, ,Tiis 
right to cross-exaininn tlie witnesses w h o  

give cvideiiee agamst "liun is a verv valiT-

tble right, ai. id - tf. it  ai)near.s> that elfeotivf! 
'xereise of this righj- has been n re ve n te m y
iS__SliaulrY_J^ce^ by not giving to the 

ofiicer relevant documents to w h ich 'h e  is' 
CTUtlcd'.Jthat inevitably would mean tlia t 
the enqu iry ha^ not' been h e ld 'in  accor’d- 
aiice with~Tnle.s of 'na'tural justice." (S) A IR  
3957 SC S82 (8S5) &  A IR  1958 Sr! nnn 
(307), Foil.; A IR  1960 Pat IIG. Disting. V , >

fPani lO r
Cases Referred : Coiirt^vtsc Clu-onoloÊ k̂ nl Paras
(’57) (S) A IR  1957 SC 8S2 (V 44): 1958 

SCR 499, ITm'on~7Tf” Iiid ia  v. T. R.
Yarma

CSS) A l i i  1958 ,SC 300 T v  45); 19,58 
SCR 1080, TnrSIiT-CFand v. Union 
of_India_

(’55) AIR 1955 Nag 160 (V 42)- ILR  
(1955) Nag 93: 1955 Cri LJ 974,
Jageram M alik v. State o f Madhva 
Prade.sh

(’60) A IR  1960 Pat 116 (V 47), Dr.
Tribhuwan Nath v. Sl.itt; o f Bihar 

Mr. I I .  Tj, Khask:ilam, Govt. Advocate, 
fo r State of Madhya Pjiaclesh (M /s. B. K. B. 
Naidu and I.- N. Shroff. Advocate.s w ith 
him), for Appellant; Mr. R, V. S. Mani, 
Advocate, fo r Respondent.

T lie Judgment of the Court was de­
livered bv

UAJiiNDKAGADKAR, J.:
This anneal bv .spccial leave is direct­

ed against the order passed by the

3, 4 

10

the Older of dismissal passed by the 
lant, the State of Madhya Pradesh, a i^ 'ik  
the rcspoiidcjut Waishampayan on June 
1U52. The res]3oadeni was appoiutcd 
a Sub-inspector o f Police, by tlio Inspectoi- 
Gencral of Police, Central Provinces ar̂ d 
Bcrar on January J., 1943. Subsequently in 
Januai )' l ‘J45, ho ■'was confirmed i i i  that 
post. In  September 1948, he was sent ca 
deputation to Hyderabad State where he 
served as a Sub-Inspector of Police at 
Adilabad, N irm al, .Bhainsa and Nanded, 
He was working a{ Adilabad from Septem­
ber, 1948 t i l l  June, 1950. O n ‘May 13, 1951, 
he was ser\'ed w ith  an order of suspensioa 
issued on May 3, 1931, by the Deputy Ins- 
pcctor-General o f Police, Eastern Range, 
Hyderabad Division. This order of suspen­
sion was issued because complaints had 
bct-n received against him  and a depart- 
mc!n:',I enquiry was proposed to be held in 
that ij'.'half. Accordingly on M ay 21, 1951, 
a chargesheet was framed against him and 
the same was delivered to 'liim  on June 
13, 1951. This chargesheet .included eight 
charges. In  the enquiry which followed 
six witnesses were examined before Mr. 
Sham;ddas, Sul)-Divisional Officer (Pohce). 
On No\’ember 7, 1951, the D istric t Super­
intendent of Police himself took up the en­
quiry under the orders o f the Inspector- 
General of Police. He framed fresh charges, 
because he tliought that the charges pre-' 
viously framed were not dear. On this 
occasion fi\ ’e charges \\’ere framed against 
the respondent; however, charges four and 
five out of these were dropped, and the en­
quiry was confined .to onI;>' tlu'ee. Wit­
nesses were examined during the course of" 
this enquiry and were cross-examined by 
the respondent. On November 9, 1931, tha 
jes|K)iident requested by an application 
Uiat certain documents may be supphed to 
liim  to enable him lo  make liis defence. 
His request was ijranted in  respect of some 
documents but not w ith  regaid to all. 
A fter evidence had been led against the res­
pondent he was directed to produce his 
witnesses on November 13, 1951, and b& 
was warned that .if he did, not lead ew- 
dcnce on that date tlie  enquiry would be 
closed. Meanwhile, on November 11, 1951 
the'respondent submitted an-application ts 
the Deputy Inspector-General of Police, 
through tlic  D is tric t Superintendent, re­
peating liis request fo r the documents which 
he wanted to inspect- before leading, evi­
dence in defence and giving his o\yn state­
ment: that application was however rejesi* 
cd. On November 28, 1951, the Distdd

V

I



1 Olf M. T>. Cnm’iAiiiii (Gajtndt
Supeixntciident of Police tm rlf. i •
m vviiicli he found t lr i t  t l i?  r ‘ ‘ 1̂
«uiJty of aU the t l ire e 'rh  
in tile cila^eshef>^ in  i meulioued
tiiat lie sliould be dism' 1 ^^^^o^-'^ended
On rcMyt S thl ze o r f  " it  
pcctor-Ccaeral of P oS e L e t "  
doisenicut on it  and if  ‘^'‘-
ipeiidation for tlie d i s m S S  of f f  
ueiit. TJin Tntno f ™ssai of the respon-

InsiK'cloi-Gcneral nF P^i-

issued to the resDonH/=?-,f 1 '■''‘ ‘S
General o f IVjifce n ,T inspecfor-
cau.se v/hy he shrndd n \ ' V ' « ^^o^v 
respondent duly subm^tfpH^'S 
February 10 1959 r. rep ly , on
1^ 2. t i i  In s n e t“ i--Gil;Sa? o7 P
ed an order dismissimr lUa oliee iia.ss'-
scvvicr w li if l i  fli ? re^'pondent from

ferred an aniopol or, thcii pre-
i’nt liis anneal '̂'̂ '<̂1 order-  apped f e i i ' f s a i d  o;der
It IS u i^ ^ t ’ ihesp ri r- ^̂ ■smi.s.sed
Pond,arT^|..fl hie that the les-'
^■nder Art. '2^  o f'th e  ^  Court

'?en-ed the va lid ity o f t^ ^ o rd '^ '” "? 
o» sex-c,al irrounds dismissal
resisted 1,y itie ZtallJt -l 
!'>fy decision o f the V  d •.n;ijo-

Cour, which h e S ' l ^ " " ^ -  
plca.s raised h,r hn , Petition th f

imp, r-̂
.̂ -nt aside Th/. if chsmiss-,1 has

i (-ortifieate bnfc its annP^^f ‘'PPhod for 
’’V the Ilii^h  C om - 
yoxrt and obtained ‘
■ow this anneal hn  ̂ P̂ecial leave.- that is 

a jc d  «m v lw K y 'o 1  'he
- diree [(rounds TT=> ™PUf?ned ordef
'’ !̂er was i n S ' a  “ •! ‘ he said

of u'„ e„™„Sy“ = J j 3“  on .1, ,
a s  of the Hyderabv? ? „ 7  * f  ’=“ ■>“  "IS- 
= M rd i„.ilo  l™ th ?  Tn. " . " ' 'S
■-*». Madhva f t a d J r  “ o ' f  » '
. was essential that an p’nr ^

held aga ins^^m  nn  ̂ have

-• 'S ultra vires Pr« . i  ® 'mnu^ned 
w.der was not in

■S S d S ?  t e f e s

 ̂ 0 r.Vde™ ,.3 t S J

ayadkar J,) |p „, , ,, ^
/  “3- oupreme Court m

teet> Siven-’  ‘' “ d «ol

f  D iv is ion  B e i i e J i ' L / d r ' 7 S r r  
Jageram .Malik v S t-ii. nC ^  t  "   ̂ in  
iUi (1955) a L / 9 3  ?A fV  

iicJd il,a t a no li,./ r 
‘ ii'ty  at liyderab- d t « n  
i^oi'-ce A e t^ h e  Po i . r  f. l^y the
Ocneral Book C ire u la rs ^ ^ " ! - r " '
Piir, and that an en rin t  ̂ Nag-
an officer exe-(.^. i: ^ by
■said Poiiee Act "aiid' fl ” "^'er the
Accord ing 'to  the sain'*" I 
thing to 'do in boldin'^ ‘-iecision the proper
police officer depul '̂ l in ' " n ^  a

hold enc/uiri- •> J.'‘i<lc.sli and
. - f̂=^cihya P r a d S  P olin ;

In t h r S . r  o A .«'195.5) Nag /^ f fn irn  Malik. ILR

Court nltimatelv hch]
mac e by an officer everci' n r • enquiry 

Hyderabad  State could nnl f ' " "  i'^

of any action on thn  n-. <- r 7™  basis

General of Police Af-irlh f  '̂"'•'spector-

Qinrv was set asidp '' en-
of this decision that th c 'T r strength
^cngcd (he valid ity ,,f ehal-

' ?M,ssed aiiainst him On / i ' o r d e r

s:‘l t  s r s S I
t t K s  Na« 93: ’
«ie re.spondent s contention ? uphold’
,T. rejected the said m nf +’- '''^^^eas Rao,
I 'vas presumably inelhied f" "
^̂ 0,1  Sim ilarly there a d, 
op.-mon among the iudrrp‘ “ '[Terence of 
as to whether a breach'"nf p  i- Ciuestion
Regulations was justiciable % rf a ?
n . were inehnpd to uphold tK ^
plea, whereas Rao respondents
[inesfion as to vvhetherTr'^®^' 
held bv tĥ anpellantTn w  actuallv
from the inCrmTtS"*
dent tlie learned iudfroc- , respon-

■'̂ en and nhntt JT

^'P2es o f natural iu s U c o ^ ^ h T ’ 
a contrary view, T- took

g " «  r t f • ' « "ppd lan , 00„ ,
H iph Court in <^eci,sion of the
flo ss ' N̂ a.r 93. ('ATp'^'Tq-r- M ea.se. ILT?
?>e reconsidered, and it v-a-

'< ’ ''■>•'> poinled out that
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i on tlie-earlier occasion the ajttentioii of the 
learned judges was not drawn to ‘Use Uuion 
Police Force Regulation lo55F (No. 25 
<)£ 1358F) which liad been jiroinuigatcd by 
the M ihtary Covcrnor. The argumeuh was 
I'hat the Finnan issued by tiixj Ni/.ani oil 
August 1, 1919, eoufwred ai)prO!)riate
powers oji the^ M iljia ry  Governor, and by 
virtue of ilicsci^^lwsveis'the MiHtiiry Gover-

- .nor had issued the said Police I ’orco K cku- 
lation. The relevant provisions of tlie  said 
Regulations ai-e as follows;—

‘’2. W ith  eltech from the date he assum­
ed duty or assumes duty h i llie  Hyderabad 
State every member of the Indian Union 
Police Force shall be deemed to liave been 
enrolled imder die provisions of the Hydera­
bad D istrict Policc Act and shall have the 
powers and duties appertaining to his rank 
under the Hyderabad D is tric t Police Act.

3. I f  a member of the Ind ian Union 
Police Force was also subjcct to any . other 
Act before he assumed or assumes duty in 
tJie Hyderabad State, he shall continue to 
be subject to that Act as i f  that Act had 
been rxtcndcd ‘muhxhs mutandis’ to the H y ­
derabad

4. I f  any question of law arises ous- of 
this Regulation, it  shall be referred to the

■ M ilita ry Governor whose opinion shall be 
conclusive.”

. The iirevious judgment in Jagcram M alik ’s 
case, IL R  (1955) Nag 93; (A IR 1955 Nag 160) 
shows that no provision bad been brought 
to the notice of the Court

“ wliereunder the scmees of a Madhya 
Pradesh Police Officer could bo loaned to a 
Part B State, nor any which permit an en- 
c|uiry to be made against such ofRccr by 
an authority exorcising jurisdiction in a Part_ 
B State” ;
that is why tlie learned judges held tl^at the 
public officer in  question, despite the tem- 
pora iy  transfer of liis services to the Hydera­
bad Slate, must be deemed to.be s till on the 
Madhya Pradesh Police establishment For 
the appellant, Mr, Kliaskalam contends that 
i f  the relevant provisions of die Police Re­
gulation had been cited before ihe Court 
(HI tlia t occasion the Court m ight have 
come to a diffcrcijiLconclusion. In  this con­
nection it  is urgc'd by him that the authority

- o f the Nizam to issue the Firman cannot be 
disputed, and i f  the Firman conferred on the 

M il i ta r y  Governor appropriate powers, he 
would be comiietcnt to issue the Police 
Force Regulation on whicli the appellant 
relied; and having rt^gard to the provisions 
o f  the said Regulation there would be no 
in firm ity  in the enquiry held against the

, V. CiusrAiiAH (G a jcnd ra ijadka r I.) A.

respondent. We do not thinlc it  n  
to decide tliis point in  the prcseuj. 
because as we shall presently 
Wo are satisfied that Sea ■ and 
were right, iu  holding that Uio 
against the respondent d id  not salisl'v 
requirements of natural justice., In  ■
tliis conclusion i t  is also tmnccessai7  to 
sider the other point of law on wiiich 
leonicd judges dillcred, namely, .
tlie  contravention of the Police Rules v.'. 
.Regulations was justiciable, and if  i'
conti'aventio'n is proved ^whether i t  •> ou. ; 
malce the order of dismissal invalid.

(5) Le t us/therefore, consider 
the appellant is justified in ccncenr_-. 
that tlie H igh  ..Court w as'in error in hcic'i. 
that the enquiry in ciuestion sull'ered^fro.' ■;

■ serious infirm ity, since in  subslanec i t  oo 
uied the respondent reasonable -
of meeting the charge framed against . r.i;A 
under Art. 311(2) of the Constftution, '  ' 
order to decide Uiis point i t  k nccc.ssaiv ■ • 
refer to the material facts in  legard to tlie 
said enquiry. .W e have already pointed cur. 
t lu it tliough orig inally eight charges v/cre 
framed against the respondent mul sonc 
witnesses were e.xamined'at the in itia l stage 
of die enquiry, laler on the said enquiry y/aK 
d r0]:)pcd and the chargesheet was amend̂ ecl 
The second'',; chargesheet included fiv? 
charges three of which wore held to of’ 
substantiated at the second encjuiry. Tliess 
charges w e re '(l)  that h i Oetobcr 1948  ̂the 
respondent took a bribe of Rs. 5,000/- froir, 
Nooruddin for releasing Gulam A li frorr 
arrest; (2) about the same time he tooit 
Rs. 5,000/- from Noor Mohd. for releasing 
his brother A li Bhai; (3) at the same tirae 
he look Rs. 5,000/- from  Noor Bhai for tie. 
release of ]iis father Kasim Bhai. Thvis a. 
the three charges showed that for rt:Iei: 
certain persoris arrested as Razakars the re.s- 
Dondent extorted a bribe of R.s. 5,000/- i-p 
three cases from the relatives of the arrest,: 
persons. ' When the second enqniry be.aar 
the re.spnndenf requested the enquiry pr*i- 
cer on November 9,* 1951. to supply hr . 
with certain ̂ documents. Tlisse docan:eri! 
'.\-cr(' specified in five difFerent panigrr.nl- 
amongst them wereI

“ the file b f Razakars in  wh.ich there weic 
recommendations of the D is tric t Superinrir.- 
dent of Police to the C iv il Administrata 
Adilabad, fo r the ■release of some Rapkar 
detenus and,fo r the orders of the Civil Ac- 
ministrator fo r the release of those deteau ,̂ 
copy of th e ' application on the sfrength oj 
which a prelim inary enquiry vyas staitc-o; 
statements of Rajab i \ l i  and Noor Eh?i rc-



»
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m  State of M. P. v. Chintaman (Gajendragadkar J.) 
cordod by Mr. Ghatwal in liis prelim inary

[Pes. 5.6] Supremo• C&trft i i

’Kjinry,

. ‘s had also asked for Jwo other documents 

wiiich were supplied to him, and so it is 

umiccessarv u>-s;fcr to them. Now, in re­

gard to tlic liJe of the Razakars. the officer 
'’ladc an endorseinent that the file was 
searched in iiis office sometime back and 

'vas‘ not found. He, however, directed thaf 

anotlior scarcli would be made and t])c r«- 
wlic-n icccivcd should lie showc'd to 

'lie rc.'.jKnidcnt. If the re))ort was not forth- 

Doming, the enquiry officer promised to write

V Col'ector and requast liim to .'jliow 
■; 0 paiK'i'.s to the respondent if they were 
r liis o.'iicc. In regard to the copy of the 
iijpjication on which the enquiry commenc­

'd as well as the statements of Rajab Ali 
and *\oor Ĵ hai tlic Order was that tiie said 
■lociiuK'nts were secrofc papers and v,.-ere not 
Ĝ!:;)ssii)l,' for the purpose of the enquiry, 

v ii Nnyenibcr 11, 1951, the respondent re- 
ixv.ter, uis request for;the supply of the said 

^^canicnb; l)i!t- this request waS rejected, 
i !2 cuifinYy-̂ hoii proceeded, witne.sses were 

... 'ninecl and the enquiry officer made the 

.. jort liiat all. the three charges had been

■ MT-d a^ain.st the respondent. H e  recom- 

iiiat fhn eharfres were- serious and 

i.in )es!!ondcnt should be dismissed 
:’'ui<.vitl!. Tl'.croafter a notice to show 

:c was serxrd on the re.sporident. The 
.-::on<i('nl gave his explanation but the cx- 

' 0,1 wa.s reicetod and the impu.cncd
dismissal was passed a.G;ainst him.

(3) I t  h.as been urged before us by Mr. 
rn that iu dealing w ith  the rcspon- 

. -i' cuuicution that the enciuiry was de- 

.; 'J Mr. Justice Sen has scrutinised the 
;; Oi- tiic  findin.Ets made afiainst the res- 

in the enquiry as thoujrh he was 
;.u an appeal apainst the said order, 
i-.-u, it  i.s luycd, is outside the juris- 

of the Ili.^ li Court in entsrtainin^ a 
!Uii under A rt. 226 of the Constitu- 

' may be conceded that some of the 
made by the learned judff::

. 'riis a rR iim p t. The learned jud^o 
. .iisiuncc. Cf5mmentcd on the fact that 

.v'Sc Mipplied to the re.spondent did 
' _.s;;jliri('nt particulars; and has also 

' ■•-'s’^d!s;)pprnval of (lie conclusion
■ * . 'mc report that there was over- 

. . lucnee on tlic  record _ against 
. .t!; and that may scem’ like exa- 
.:''iicc(n(';;s of tlio  fiudirtg;; nf f.ict 

.'■< Ih f In it cvofT if thc.si;
i/iade by the learned judge are 

^'■j"'S:cicration on the ground that 
; . ;_n-:Sgo was noi- entided to con-

’ n->r'r,is of iho findings made against

1G27,
the rcsj/Ondent, there are two points on 
\\ iiic h  ilic  learned judge has substantially 
based, his conclusion, and i t  is on those tv/o 
poaits that i t  is necessary to concentrate in 
dealing w ith the present appeal. The first 
point is that the respondent should have 
been given a copy of the application on the 
Strength of which the prelim inary enquijy ; 
was parted  against him; and the second^ 
that the slatemenLv of Rajab A li and Noor 
Bhii, recorded by Mr. Ghatwal should have 

to him. In  appreciating the 
signincance of these points, i t  is necessary 
to le ia ll t lic  broad failures of the evidonco 
adduccd against the respondent. In  res­
pect of eacn charge evidence v\'as given 
by the person who paid the money to Rajab 
Ah and Noor, Bhai or one of them in order 
that i t  should be paid in turn to the res- 
pondcnt. Nooruddin, ,s/o Saoji Veerani, 
Aoor '^^o|id., s/o Hasham, and Kasim Bhai 
are the three witnesses who gave evidence 
in support of the three charges reswclive- 
ly- The first witness said that he had 
« i\en in a ll Rs. 12,000/- to Rajab A li and
n instalments of
Rs. o,000/- Rs. 3,000/- and Rs. 6.000/-. 
>'5im ila riy  the second uritness said that he

Rajab A li and
i.’oor Bhai by two instalmcpls of Rs. 6,0C0/- 
and Rs. 5,000/- respectively, and the th ird  
w itnes^stated that he was arrested after 
t!io  pohce action, and he was told that i f  
le jrud  the respondent Rs. 5,000/- l,c would 
be leieased, and so the money was paid. I t  
3s„ob\aous that Rajab A li and Noor Bhai 
are the prmcipal witnesses against the res­
pondent. I t  is equally clear from the find- 
mgs recorded in the report itself that they 
co.iceted far more than they are alleged to 
ba\e paid to the respondent in two ca'̂ es 
tn  tact the report says that the e.vcess 
amount col ected by these two witnesses had 
been quietly pocketed by them, llm s  it  
was o f very great importance for the de- 
rence to cross-examine these two witnesses 
and to r that purpose the re.spondcnf want­
ed co])ie.s of their prior statements record- , 
ed by Mr, Ghatwal ni his prelim inary en- 
nuiry. I t  IS d ifficult to  imderstand' how , 
he.se stntements could bo regarded as 

scciet papers, for that alonn is the reason
their copies to the 

jesj)ondcnt. 1-ailure to supply iJie said co- ■ 
pies to the respondent made i t  almost im- 
possible fo r the respondent in submit the
sai(f (wo w,fnn.;sr..; lo nn r'fFc.divc crov;- 
(-•.Yiminnliou; arid that in substance dcoriv- 

■ed the respondent of a reasonable oppor-
° ''s t’ le view

aken },y .Sen and Blmtt, TT. and u'c sec no 
Hason It) mtcrfcrc w ith  it.
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(7) Similarly, in regard to Kasim, i :  
appears that when his statement was re­
corded !)y tiic  S u l)-D i\i i'inal O tfic ;r iic )iad 
dcnic;d haviu.t' paid any amount lo the rcs- 
IDondent'. I t  is rather surprising that though 
this witness made this categorical statcm tht 
in the first en(|iiiry he was exann'ncd again 
in (lie scccnid ciKfniry and he camc lorward 
vrilh the :,U;ry that ho hud jiaid ih r.am ount 
o l Hs. 5,000/-. I t  is beeaus'j of his prior 
statement to tlie contrary that tlie  respond­
ent insisted that the witness should not be 
examined over again just because a new 
chargcsl'.eet v'/as framed against liim  and 
that a fresh, enquuy h.id commenced against 
him. T liis reciucst was rejectod and Kasim 
Bliai wa.s c.'vamincd agiiiii, This fact inci- 
dentaliy 'brings <iut very clcarh- the iiaturc 
of the evidence which was adduccd against 
the respondent in tbe enquiry.

(8) Then as to the application on the 
strength of which the preliminary encjuiry 
was comnieuccd against the rcsjjondent, wc 
agree w ith  the I l ig l i  Court in holding that 
there w^is no justification for keeping back 
this document. Ijike the prior statements 
of Rajab A li 'aTffl" Noor Bhai this document 
also has been improperly characterised as 
sGcret and w ith lie ld from tho respondent. 
I f  he had l)ccn given tlie documents whicli 
he had called for, tlio respondent would 
have been able to cross-examine the w it­
nesses adequately, and in their a')sence he 
suffered from a handicap which in the re­
sult denied him a reasonable opportunitv 
ivh iclj is guaranteed to him under A rt. 311 
(2).

(9) Then as to the file of the Razakars
it  is really surprising diat this file should 
be reported to liave Ijccn lost. T lie  res­
pondent’s case was that the llazakars in 
question fo r w'hose release he is alleg­
ed to have accepted the bribe were re­
leased on the recoinrneiidation of the D is­
tric t Superintendent of Police and under 
the orders of the C iv il Adm inistrator o f 
Adilabad. The file was therefore relevant 
and, according to the respondent, the sug­
gestion thai the file had been lost was un­
true and i t  was not iirnduced l)ccanse it 
was apprehended tjaart, if  produced, it  
would .support his defence. I t  is true that 
the enquiry officer stated that he had made 
a search i i i his office but i t  could not be 
traced and that he was enquiring from the 
Collector and try ing to find out whether 
the file could be found in the Collector’.̂  
office. Apparently the rcspondenf wa< 
given a letter addressed to tlie  Collector 
wherein he was requested to .show the file 
to the respondent i f  available. He was.

r .  V. Cui.m'amah (Gajcndragadkar J.) A.

lioweN'cr, to ld that the file was not tr' 
able. I t  is i l l  connection/ w ith  t l i ”  a ll', 
los.s ()f iliis iiie that the ’ critic i'-m 'n i:«h '
.Mr. Justicc Scii about the iudcccuj; h; 
made in the enquiry bccoiEes relevaut. 
only more diligeni; e ilo rts 'had  been ir;-,''. 
to discover- the file the enquiry cfiiCL 
v.'ould ha\’e been able to .see whether î ;v 
pica made by. tlie  re.spondent on Ui',.- 
strength of the said file was genuhio o, 
not. I t  is in the ligh t of these facts tha', 
Uie H igh  Court has held that' t!ie enquiry 
was not satisfactory, and that in  substaaa 
the respondent had been denied a reason­
able opportunity to meet tlie charges fram­
ed against him. Tliere is no dispute tlia; 
under A rt. 311(2) the respondent is cntiti-c-:i 
to have sueli a reasonable opportunity. A 
p i0])cr o ijportun ity must be afforded ta him 
a: the stage of the enquiry after-.the charge 
is supplied to him as w e ll as at the scconc 
stage when punisliment is about to be ir> 
poscd on ])im. I f  tlie  first enquiry v.'as 
materially defective and denied the respon­
dent an op]3ortunity to prove Ins case it 
impossible to hold that a reasonable oppor- 
tim itv  guaranteed to a pu1)lic servant by- 
Art. 311(2) had been afforded to the respon­
dent in the present case.

Mr. Khaskalam , has strenuoiisly 
contended before us that in  not sujiiilying 
the copies o f the documents asked for by 
tlie respondent the enquiry officer was me­
rely exercising Iiis discretion, and as such 
i t  vvas not open to the H igh Court to„coa- 
sider the propriety or tlie  va lid ity of his 
decision. In  support of this argument he 
has referred us to  tlie decision of the Patna 
High Coiu-t in D r. Tribhuwan Nath v. State 
of Bihar, A IR  1960 Pat 116. ' In  that case 
the public officer wanted to have a copy 
of the report made by the anti-corruption 
department as a result o f a confidential en­
quiry made by i t  against the said officer; 
and the enquiry officer had rejected Iiis 
pra\ er.' \Vhen i t  was urged before llie 
High, Court that the failure to supply the 
cony of the said report constituted a serious 
infirm ity in the enquiry and amounted there­
by to a denial of a roasonable opportunity 
to the nublic officer! tlie H ieh Court re­
pelled the argiiment, and held that tlis 
ofiicer was not entitled to  a copy of the 
report unless that report former! part of the 
evidence b'ffore* the Enquiry Commissioner 
and was relied upon by him “When, hovv- 
ever, the report'hvas not at all exhibitefi in 
the cnse. nor was it  referred to. nor relied 
iinon bv the Commissioner", said the High 
Court, -"there was no mearung in confestin,^ 
it, and consequently absence of opportu-

'jL
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ri!!}̂  U) ineef, its contents involved no vioIaA the witnesses who rivo 
!'on of cou.sliluUonal provisions”. In  ouj
ovunou, dus decision cannot assist the ap^ '

. s case because, as we have alreadv P rev^ted^
. a a _ g g s t e  -------- 5z

'  ----------- i.u(j ap-
i^cLaius case Jecause, as we have already 
pointed out, iiie  documents which th=> res­
pondent want^>ri~ in the present case "were
/ ' ■ i . M r, , , . 4 . I 1 J  ̂ 1

■V"-—fi'Yjng  tu cni,; uiiicer r

^ y.!,!ic O £ j £ _ ^ t i ^ ^ Mcuments
in ine present ease were '■> >;in.uicci. m at incvitTHlv

|<.i|.'vaut and would have been ol invaiu-( t h ^  liie cnriulg- li-ui

|iblc assistance to him  in makin.Er' his de-

jch^e and cross-cxammms the witnesses \. ;s the v ie w lB ^ E T E flF ^ ig h

u!io_ KAvc cvideneo against him. It cannot i u °  \ tJie present appeal v,']iich lias
I tiiat when an order of dismissal i brougjjt to this Court under Art 138

' ....................  ' " f . f o  justification ior interferin!? \vitht refe, In " f  bo relevant
, decision of this Court in 

Wieni Cnand v. Union j>f India. J95S SCR

i>o (K)»ed tiiat when an order of dismissal 

j)asscd a.L̂ ainst a pubhc servant is c!;a!!en<r.

-ci oy imn. by a petition liled in the Hi("h 

under Art. 226 it is for the Hi-h

y ju i t  to consider whether the eonstitu- .... ; rn r  SCR
u; iKil rc.iuu-c.ncnts of Art. 311(2) have been/  ̂ (AIR ]U58 SC GOO at p. ;307
VjUsf.cd or not. In such a case it would b /  ' this Cour^ Jias cmpliasis-d the im-

dic to^contend that the infirmities on '.yhicf p°[y.nce of ;r:ving an opportunitv to the
li>c puDlic ofi.ccr relies /low irom tiie e.xert ^^cfcnd himself b- crrJs
Cise of discretion vested in the cntiuiry offi] c.vam.n,,,,, ....---  , cros,s-

<'"'iniry ufliccr may have actc<J 
! Ui.a ,k.K: bat tluit does not mean that the 

Oi.crctionary orders passed by him are final 

and conclusive \Vhencver if, is urged be-' 

fnic the IhL^ i^ourt that as a result of suclA 
e ntibhr: nfHrnr li-n- ___i \

. iiimseit hv cros,s-
the Witnesses produrr-r] againstc.xaminiiit

him,

(11) Th e  result is the anp:';:l fails and 
iS dismissed with co?ts '

H E /R  , ■ ,
Appeal dismissed., .n r  ^®sult Ot such\ u.Muisseo.

0 dcis the public oflieer has been deprived ! ------------------ ------
. '.'ijijuituuiiy It wouid be

open 10 the High Court to examine the mat- /

the requirements of 
Art. o i](2 ) have been satisfied or not In 
such matters i(; is d ifficu lt and inexpedient 

general rules; whether or 
i-U uie olacer m question has had a reason-

iac i, ni nachca.se. Hie only general/ 
.taicmcnt tnat can be safely made in this' 
connection is that the departmental enqui- 
ncs should abscrve rules of natural justic^

properk
-andncLcd ihe decisions reached by the en- 

■Tuiry 0 iicers on the ' merits are ^o t open 
,;0 .^e^chailen.pd on tlie  ground that the 
,i). I'ccx.utc followed was not exactly in ae-

observed in
0i Law, As Venkatarama A iyar T 

_;as ouserved m Union of India v T  ’ R 
SCR 499 at p. 507: (('$) AIR 

 ̂ P..S85) "stating broadlv
,;.K u'lti out mtendmg it  to be exhaustive

rules o f natural 
should have the 

..•:.a.umty of adducing all relevant evi- 
, on winch lie relies, that ths evidence 

'■c opponent siiould be taken in  his p-e-
^ n-iTrt t I-V rv f  ̂ _1. _ _ T T 1 . .J

ISth A pril, 196 
K. SUBBA  RAO AN D  I  AGHUBAR 

DAYAL, Jf,

n S r t L p S ,  -

Cnminal Appeal .Vo. lis o f 1959
Art. 21 _

blfel.cd'by

M i  l l  , ^  procedure esta­
blished bv. law made the State that

' c /ra r lia m e n f or th^
th ?  Section V o f

c Pievention of Corruption Act 1947
has been enacted by Rirliament and there-’ 
foie. It must be held tl|at what it  lays down.

' VV d 'V w  ^..f^'ocedure estabh'shed bv law
ana that he should be given the op- I f'^nsiitn tionalitv of S' 4 the re fo rr'rn .3 ,n^

■'$ J ' I  ; w w
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1964 E 3A ED A H  & Co. V. 7̂ '̂oTs,xy.̂  (Gojemlrarjadhir J.) 'P jo . 29-Sl] Supreme Court 7 i &  '
the appellant that tio u g h ^ . (9) envisaged in- 
q t^ -  and disciplinarj- proceedings agfainst the 
suspended \',ori<men it alsi provided that the 
management would tr>- to/reach an amicable 
settlement vvith the union faihng which there 
would be a reference to ad udication. I t  is said 
that in \-ie\'.Voi this the ippeliant held no in- 
quir>'. Pariacularly, the fa ;tory manager stated 
that he had discussions w it]. the secretary' of tlie 
union over the matter o: tl ese workmen and no 
settlement could be reached. He also stated 
that the management wanl 
but tlie Secretary- of the 
useful purpose would be 
quiries because before fir 
by the management, it hac 
This statement was made 
ger who appeared as the Ip t witness in the case. 
The .secretary of the unioi appeared long before 
as the first witness in Lh< case and he was not 
questioned on this matter at all. No such case 
was made out e\’en in tlie apphcation for per­
mission to dismiss which was filed on June i29, 
1959. to the effect that 1 he inquiries were not 
held because tlie secretai / of the union sug­
gested that it would be jseless to do so; nor 
was any" saeif allegation made in the w'ritten- 
statement of the appellant'. In the circumstances 
it would be difficult to hold that the reason why

ed to hold inquiries 
inion stated that no 
2r\'ed by holding in- 
al action • was taken 
to consult the union, 

by the factory mana-

muŝ a case, (1959) Supo (2) SCR 836'; (AL 
1959 SC 92-3) and tlierefore the ^princiDle o' 

,that case would not necessarily Vppiy. in  the 
circumstances we do not think tia t we should 
inierfere with the order of the tricunal.

(31) In the result, the award of tlie tribu­
nal ii affirmed in the light of and subject to the 
above modifications; and consequenSy the appeal 
by the management is dismissed bnd by the 
workmen allowed onlv with respect to the grant 
of v\'ages in the manner indicated!above. In.. 
the circumstances parties v.iil beaA theii' ov .ti 

costs in both appeals.
Ĝ/D.H.Z. Order aiScordingly.

-\IR 19G4 Supreme Court 719 (V 51 C 87>-
(From Fourtli Industrial Tribunal; W. B.)°

2nd May, 1963
P. B. CAjENDR.\GADKAR. K. N. \V.\NCHOO- 

AND K. C. DAS GUPTA. JJ.
M/s. Khardah and Co. Ltd.,, Appellant v. 

Tlie \ \ ’orkmen, Re.spondeuts.
Civil Appeal N o .'705 of 1962.
(a) Industrial Disp'Jte — Industrial tribu­

nal — Powers of, to interfere with action taken- 
by management — Charges against workmeni

no inqi!ir>- was held was' that the respondents Evidence must be led in presence of work- 
did not want the inquiry--̂  In  the circumstances ' “  ̂ ~
therefore this is a case ivhere the management 
wanted to dismiss the workmen without having

man — Manager 'snould record a hnding on tfie 
evidence — Dismissal of workman held to b&- 

I not in good faith by tribunal — Supreme Court
held an mquiry and t l^  dccision m Sasamusa /  „ iH  not interfere with findin? of fact, 
case. (1959) Supp (2) SCR 836 : (,\IR 1959 SO a i w  - , t- , -n . • . r
923) would be fullv soplicable to these nine Industnal Tribunal w ill not interfere
workmen who have'b$n permitted to be dis- management in dismiss-
missed and thev would be entitled to fu ll wages 
fiom December 23, 19p7 till the date the tr i­
bunal’s award permitt 
enforceable.

(30) Lastly we 
four workmen whose 
ed to be terminated, 
fore us 'vith respect to 
mination of ser\ ice. 
order of the tribunrj 
In their case the tril 
inquiry proceedings 
these four persons w-i 
as ordered by the aj)j te 
there was defect in 
stated above that it 
was unjustified. Th 
on to permit the tern 
four workmen under 
and finally ordered 
period of one month 
at the rate of 15 day 
completed year of sen 
excess of six months.

ng dismissal becomes

■ome to tlie case of the 
er\'ices have been allow- 
Nothing was urged be- 
the order permitting ter- 
or do we think that the 
in this behalf is wrong, 

unal has said that if  the 
i^d  not been defective, 
iiild be hable to dismissal 

lant. -It is only because 
hfi inquiry-- proceedings as 
as held that the dismissal 

tribunal therefore went 
ination of serx'ice of tliese 
me of the standing orders 
payment of wages for a 
along with compensation 
average wages for ever)' 

ice or any part thereof in

ing its employee after holding an. enquiry into- 
Iiis alleged misconduct unless it is shown that 
the management has not acted in good faith, or 
that the dismissal amounts to victimisation or 
unfair labour practice, or the management has- 
been guilty of a b;isic error, or violation of a 
principle of natural justice, or when on the- 
niaterials, the finding is completely baseless or 
perverse. I f  the enquiry is fairly held and leads 
io the conclusion that the charge framed against 
the e.mployee is proved, the Industrial Tribunal 
should not sit in appeal ô ■er the finding record­
ed at the said enquir>' and should not interfere 
with the management's right to'dismiss a work­
man v.-ho is found guilt>’ of misconduct. The- 
essential basis on which this view ^-founded is 
(liat the enquir>’ conducted by the management 
before domestic tribunal must be a fair and just 
enquin- and in bringing ho.me to tlie W'orkman 
ihe charge framed against him- principles of 
natural justice must be obser\ed. Normally, 
e ^ g n ce on which the charges are sougirTD~^g 
provetTmust Tae led at such an enquiry in t^e-

The circumstances of this 
case are not exactly dhiilar to those in the Sasa-

“(See Case No. VIII-42 of 1961, D/- 29-9-1961L 
—  Fourth Industrial Tribunal —  _W. B.)
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presence cf the workman Recording

■ eviuence in the presence o'i lE'e' 'vorkman con­
cerned sen-es a ver\- important purpose. The 
■Witness knows that he is g i'ing e\idence against
• a particular individual who is present before
him, and therefore, he is cautious in making his 

-olatemeat. Besides, when evidence is recorded 
in tf\e presence of the accused person, there is 
no r w ^ fo r  persuading the \rltness to make 

-con\’enieDt statements, and it is alwaj's easier 
-for an ac-cused person to cross-examine the w i­
tness if  iiis evidence is recorded in his presence. 
Therefore the Court would discourage the idea 
-of recording statements of witnesses e.x parte and 
tlien producing the wtnesses before the emplo- 

-yee concerned for cross-examination after serv­
ing him with such prenously recorded state­
ments ê ■en though the witnesses concerned 
•make a general statement on the latter occasion 
that their statements already recorded correctly 
represent what they stated. Unless there are 
•compelling reasons to do so, the normal proce- 
■dure should be followed and all evidence should
■ be recorded in the presence of the workman who 
stands charged with the commission of acts

^eonstitutin g misconduct. In this connection, it  
'is  necessarv' to point out that unlike domestic 
-■enquims against pubhc sen'ants to which Art.

^ th e  Constitution applies, in industrial en-
• quiries, the question of the bona fides or mala 
fides of tlie "employer is often at ^sue. I f  it is 
shown that .the employer was actuated by a 

-desire to \-ictimise a workman for his trada 
union activities, that itself may, in some cases, 

■introduce an infirmity in the order of dismissal 
passed against such a worlonan. The question 

-of motive is hardly relevant in enquiries held 
against public servants. That is another reason

■ why domestic enquiries in industrial matters 
-should be held with scrupulous regard for the

I requirements of natural justice. Care must al-
- wa\-s be taken to see that these ^quiri'es are 
-not rec^ced to_an e^_ty__fomalitj'.

The failure of the Manager to record any find­
ings after holding the enquir>' constitutes a seri-

■ ous infirmit\' in the enquir)' itself. The Supreme
■ Court w ill not consider the evidence itself and 
decide whether the dismissal of workman is 
justified or not. I f  industrial adjudication at­
taches importance to domestic enquiries and the

- conclusions reached at the end of such enqui­
ries, that necess^Iy postulates that the enquiry 
W'Ould be foDowed by a statement containing 
the conclusions of the enquiry officer. I t  may

■be that the enquiry officer need not write a
■ ver\' long or elaborate report; but since his find­
ings are likely to lead to the dismissal of the'

• employee, i t is his dut\- to record clearly and 
-preciselv Iiis*̂  conclusions and to mdicate Enefiy 

reasons ToFT^acSing the said conclusions. 
'Unless such a course is adoj^ted. i t  vvouTd ba 
-d ifficu lt for the Industrial Tribunal to decide

.1. S.

whether the approach adopted b\' the enquiry 
officer was basically erroneous or \^hether his 
conclusions were per '̂erss.

I t  is well settled that i f  the enquin' is held 
to, be unfair, the employer can lead evidence 
before the Tribunal and justify his action, but 
in such a case, the question as to whether the 
dismissal of the employee is justified or not 
would be open before the Tribunal and the 
Tribunal w ill consider the merits of the dispute 
and come to its own conclusion without having 
any regard for the view taken by the manage­
ment in dismissing the employee. I f  the enquiry 
is good and the conduct of the management is 
not mala fide or vindictive, then, of course, the 
Tribunal would not trj- to examine the merits 
of the findings as though it was sitting in appeal 
over the conclusions of the enquiry ,officer. 
Where the Tribunal has come to the conclusion 
that tlie dismissal of workman was not effected 
in good faith and has been actuated by a desire 
to -victimise him for his trade union activities, 
that is a conclusion of fact which cannot be 
said to be pers'erse, and so, it is not open to the 
management to challenge its correctness on the 
merits before the Supreme Court. AIR 19.58 
SC 130 and AIR 1964 SC 70S and AIR 1963 
SC 601, Rel. on. AIR 1963 SC 375, Distin­
guished. (Paras 7, S. 9, 10, 11)

(b) Industrial Dispute — Industrial Tribu­
nal, powers of — Power to admit evidence after 
arguments.

I t  is perfectly true that in dealing with in­
dustrial matters, the Tribunal cannot allow evi­
dence to be led by one part\' in the absence of 
the other, and should not accept tlie request of 
either party to admit evidence after the case 
has been fullv argued unless both the parties 
agree. Where, however, what the Tribunal had 
done was merely to send for the authenticated 
record of the register of trade unions to see 
whether the dismissed workman vv'as the organi­
sing secretarv- of the Union which fact was de­
nied by the management it could not lie said 
that it  was improper on the p.ut of the Tribunal 
to have allowed additional evidence to be called 
for after the arguments vvere over, (Para 14) 
Cases Referred : Courtwise Clironological Paras 
('58) AIR 1958 SC 130 (\’ 45) : 1958-1 

Lab LJ 260, Indian Iron and Steel Co.- 
Ltd. V. Their Workmen 7,

(’63) AIR 1963 SC 375 (V 50) : 1963-2 
SCR 943, State of Mysore v.
Shivabasappa Shivappa 8

(’63) AIR 1963 SC 601 (V 50): 1963 (1)
Cri LJ 491, Union Territorv’" of Tripura 

. ^ v .  Copal Chandra 9

'̂ 4) AIR 1964 SC 708 51): Civil
Appeals Nos. 425 and 426 of 1962 D /- . 
4-4-1963, Kesoram Cotton Mills’ Ltd- ■ 

y-V. ■ Gangadhar . .; , . 8
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-Mr. rl. '\. Sa"v-1. So’icitcr-Ceuend oF 

India (]\lr. P. K. Ciiitrer;ee. Ac.'cciite, --.viili him), . 

for ApTU-ilaiit; M.s. D. L. Se;i Gupta and 
Janardhan Sliarma, Advocates, ror Respondents.

The follou-in.:: Judgment of the Court was 

delivered by •

GAJENCR-'Vi^^K-^R. J. :
This appeal arises out of an industrial dis­

pute between the appellant, Khardah Co. Ltd., 
and the respondents.- its workmen. The dispute 
was in regard to die dismissal of the appellant s 
employee, Samiran Jadav. ihe respondents al­
leged that the said disniiss.al was unjustified, 
whereas, according to the appellant, the said 
employee had been properly and validly dis­
missed. The dispute which was referred to the 
4th Industrial Tribunal, \Vest Bengal, for its 
adjudication was whether the said dismissal was 
justified, and to what relief, if any, was the 
w’orkman entitled ? The TribuL^i has held that 
the dismissal was unjustified and so, it  has 
directed the appellant to reinstate the said em­
ployee to his old post widiin a montli from the 
date of tlie puWication of the award. I t  ha.': 
also ordered that the period starting from tlio 
date of tiiedfsmissal till the date of reinstate­
ment shouId\be treated as lea\e without: pay 
and as such, should be counted towards the 
length of scr\-icc. It is against this award that 
the appellant has come to thi.'; Court by spe­
cial leave.

(2) The respondent's case was that Jadav 
had been dismissed by the appellant mala fide, 
with the motive of victimising him for his trade 
union activities. Jadav was the Organising 
Secretary of the Union and since he supported 
the Union's demands very strongly, the appel­
lant wanted to jzet rid of him. U appears thr.t 
Jadav had been working as a eaver for some 
years past. He was confirmed in service w t l i  
effect from April 12, 1954. On September 19, 
1960, he went on a week’s leave. When he 
returned on September 26. 1960, he was asked 
to work on tlie machine producing b.viH, though, 
normally, he was assigned work on a plain 
machine. Jadav was not accustomed to work 
on the complicated machine which producc-'J 
n%-ill and so. he requested the management that 
he should be asked, to do his usual work on a 
plain machine. A -  This request was, 
however, turned do'.ra. Being unaccustomed to 
work on the machine producing tv\dll, Jadav met 
•with an accident on September 27, 1960, and 
was granted medical leave for a week ending 
on Saturday. October 1. 1960. On October 3,
1960, when he resumed dutj’, he again requested 
the management that he should be permitted 
to work on the plain machine. But when his re­
quest w'as turned down, he told the manage- 
tnent that he would work on the tw ill machine

1964 S.C. D.F./46. .

ill die K(;co:,d shift wn: 
On diat duy. another err 
uas oiliu;' nnd had bee 
iurihsr leas e v.-hich was 
conscious while he was 
inacliine. As a result. 
pellar^t stopped work a: 
could not resume work a 
meiit then declared a 1 
1960 v.'hich cor.dnued i

:tarts from 1 P. Yl. 
ipioyee 2\Iariboob, who 
a on leave, asked for 
refused and he fell un- 
going to ■ operate his
00 v-.eavers of the ap- 

nd the weaving section 
1 P.NL The manage- 

ck-out on October 5, 
it i i October 29, 1960.

(3) On October o, 1950, the management 
served a charge-sheet on Jadav in which it was 
alleged that Jadav had v,-il;ully disobeyed the 
lawful and reasonable order of his superior and 
had acted in a manner subversive of disciphne. 
The case against him was that he had moved 
from one place to another in the Weaving De­
partment and incited workers of the said de­
partment to go on strike. The management 
alleged that by his conduct, Jadav had com­
mitted misconduct under R. 14(c) (i) and (viii). 
of the Standing Orders, jadav was called upon 
to offer his explanation within 24 hours after 
receipt of the charge-shect.

(4) After Jadav gave his e.xplanation, an 
enquiry was heurd. At the intial stages of the 
enquiry. Jadav appeared, but, later, he did not 
take part in t!;c proceedings. The appellant 
contends that Jadav delibcrardy refrained from 
taking part in the proceedings, whereas accord­
ing to the respondents, tlie enquiry was conduc­
ted unfairly, and so. it  became impossible for 
Jadav to participate in it. This enquiryt was 
conducted b>' the Manager himself. Alter the 
enquiiy ^̂ ’as over, the Manager decided t ^ t  
Jadav was guilty of the charge, and so. dismiss­
ed him on. November 2L  I960. The respon­
dents’ case was that the dismissal was pure!/ 
vindictive and was not justified at all.

(5) On other hand, the appellant’s case
was that Jadav had been working in the weav­
ing department both on plain looms and on 
looms that produce tsviil. When he returned to 
duty on October 3, I960- tlie departmental
Overseer, Mr. Jha asked Jadav to go to his loom, 
but he refused to obey his orders. The appel­
lant furcher alleged that Jadav moved inside 
the weaving department and incited the wor­
kers to stop work. The appellant also pleaded 
that a proper enquiry’ had been held against 
Jadav and it was as a result of the said enquiry 
that he was dismissed for misconduct under 
R. 14 (c)(i) and (viii) of the Company’s Standing 
Orders. Regarding the incident of Mahboob, 
the appellant alleged that Mahboob was absent 
on October 3, 1960 and. therefore, no question 
of his working on any machine arose on that 
dav. In  other words, the appellant’s conten­
tion was that the Union’s version that the
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strike wa^ spcntancoui because Maiibcob fain- pio>ee is proved, the Incustrial Tribuaal should
ted, was untrue and the strike was, in substance, 
the result o: the instieation of Jadav.

(6) Before the Tribunal,  ̂ sc;ne oral evi­
dence was ied by the parties and reliance was 
placed b\- the appellant cn the proceedinss ol:' 
the enqui-.- irseif. The Tribunal held that the 
managj^rat had dc;iberatel;' sunoressed the
fact that Mahboob had gone to the mill on
October 3, and prayed for extension of leave 
which was refused, and so, the Tribunal came 
to the condus^or; tlia: Ins strike could not have 
been instigated by Jadav. The Tribunal further 
commented on the fact that after the enquir)’ 
was iield- r.n iinding was recorded by the Mana­
ger who held the enquir\-, and it appeared to the 
Tribunid tuat the conclusions on which the 
management presumably .acted in dismissing 
Jada\' were of such a character that “no person 
acting fairi}- and honestly could have reached 
them” . The Tribunal also held that Jadav was 
not used to work on a t\viU loom, and so, his 
request that he should be allowed to work on a 
plain loom v.'as not unjustiRed. Its conclusion, 
therefore, v/as that a gra\-e charge had been 
unjustly framed against Jadav and that showed 
want~.Qf.^od faith and vindictiveness. On these 
findings,\he Tribunal answered the question in 
favour of the respondents and directed reinstate­
ment of Jadav.

(7) On behalf of the appellant, the learn­
ed Solicilor-Gcncrul has strenuously urged be­
fore us that the appellant has held a proper I 
domestic enquirx' and has dismissed Jadav be­
cause the management thought that the enquin' 
disclosed the fact that the charges framed 
against Jadav had been established. He con­
tends that it is firmly established by decisions of 
this Court tliat an Industrial Tribunal w ill not 
interfere with the action of the management in 
dismissing its employee after holding an enquiry- 
into his alleged misconduct unless it is shown 
tliat the management has not acted in good 
faith, or that the dismissal amounts to victimi­
sation or unfair labour practice, or where the 
management has been guilty of a basic eiTor, 

or violation of a principle of natural justice, or 
when on tlie materials, the Ending is completely 
baseless or per\^erse, vide Indian Iron and Steel 
Compam- Ltd. v.^vTheir Workmen, 1958-1 Lab 
LJ 260 : (AiR SC 130). There is no
doubt that this Court has consistendy refrained 
from interfering v.'ith the conclusions reached 
by the enquir>- officer who conducts domestic 
enquiries, against industrial emplo\-ees unless 
one of the fovir tests laid do\TO in the case of 
Indian Iron and Steel Co. L'tfl. 1957-1 Lab 
LJ 260 ; (AIR 1958 SC ISO) is satisfied, because- 
we have generally accepted the -view- that i f  
the enquiry is fairly held and leads to the con-

i l  should
not s;t in appeal over the nnding recorded at 
the said enquin." and sh-r.'uld not interfere v.ith 
the m.anagement s right to dismiss a workman, 
v/ho is found guilt}/ of ~isconduct.

[ij I t  would be nct;:'ed that the essential 
bas.s o;i wliich this vievr is founded is that the 
enquir)- conducted by the management before 
a donie.;tic trionnai must be a fair and just en­
quiry and in bringing ho.-::e to the workman the 
cliargc- framed against hi--, principles of natural 
justice must be observed, Xoi-mally, evidence 
on v.hich the charges are sought to bs proved 
must D3 ied at such an ei.quixy in the presence 
of the workm.an himseif. I t  is true that in the 
case of departmental eaquLries held against 
public seiTants, this Coun has obser\-ed in the 
State of .Mysore v. Shivabasappa Shivappa, AIR 
196-3 SC 3.75 that if the deposition of a witness 
has been recorded by the enquiry officer in tha 
absence of the public servant and a copy there­
of is given to him, and an opportunity is given 
to him to cross-examine the witness after het 
affirms in a general way the truth of his state­
ment already recorded, that would conform to  
Ihe requirements of natural justice; but as has 
been eniiihasised by this Court in Kesoram Cot­
ton .Mills Ltd. V. Gancadhar. Civil Anpeals Nos. 
•J2.5 and -126 of 1962, D /- -1-4-1963 :‘ (AIR 1964 
SC 70S) these obser\'atio.ris must be applied 
\ v i^  caution to enquiries held bv domestic T ri- 
bunaHs against the industrial einployees^ In  
■siJHrcnquiries71F~is desijaEIejhat all ^^ îtn'efses" 
on whose tcstimo^^^ management relie.s in 
support of its charge agairist tne workman should, 
be examined in his presen^T Recording evi- 
'Oence in the presence ofTEe w’orkman concern­
ed ser\ es a ver>' important purpose. The wdt- 
ness knows that he is gi\'ing evidence against a 
particular individual who is present before him. 
and therefore, he is cautious in making his 
.statement. Besides, when evidence is recorded 
in the presence of the accused person, there is 
no room for persuading the witness to make 
convenient statements, and it is ahvays e.asier 
for an accused person to crcss-exaraine the w it­
ness if his evidence is recorded in his presence. 
Therefore, we vvould discourage the idea of re­
cording statements of \\itne.'i=;es ex parte and 
then producing the \\itne.ss5s before the emplo­
yee concerned for cross-e.tainination after ser­
ving him with such pre\iously recorded state­
ments e\'en though the witnesses concerned 
make a general statement on the latter occasion 
that tlieir statements alreadv recorded correctly 
represent what they stated. In our opinion, un­
less there are compelling reasons to do so, the( 
normal procedure should be followed and all 
evidence should be recorded in the presence of--------------- — — —* ' * ̂ v j k -

, , , ,  ̂ j  workman who stands charged %vith the ^ in ­
clusion that the charge framed against the em-.^mission o f  acts constituting misconduct.
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(9) 'jn Shis connoction, it is necessary to 
noint out tiiat unlike domestic enquiries against 

public sen-ants to which Art. oil of the Con­

stitution applies, in industrial enquiries, the 
question ot the bona ndes or mala fides of the 

emplo\er i? often a: issue. If it is shown that 
the emplO' CT was actuated b}' a desire to victi­

mise a wori :n̂ Si-ior r.:s trade union activities, 
that itself nia-cT in sonie cases, introduce an in­

firmity in tile’ order of dismissal passed agamsc 
such a workman, lae question of motive is 

hardly relevant in enquiiies held against public 

servants, vide Union Territor}' of Tripura v.

Gopal Chandra, AIR lt63 SC 601. Tliat is an­
other reason w-hy domesuc enquiries in inc.us- 

trial matters should be held witli scrupulous re­
gard for the requirements ot n;itural jUStiCe.

Care must alwav's be takeii to see that these en­

quiries are not reduced to an empty formaliti'.

(10) Take the present case where, after 

the enquiry was held- the Manager who held 
the enquirv has not recorded any findings, and 
so, we do not know what reasons weighed in his 

mind and how he appreciated the evidence led 
before him. The learned Solicitor-General con­

tends that4h^p^ vras hardly any need to record 
any findings trr to make a formal report in the 

present case, because the Manager wdio held the 
enquiry was himself competeiit to dismiss. the 

employee. \\'e are not impressed by this argu­
ment. The whole object of holding an enquiry 

is to enable the enquir>- oliiccr to decide upon 

the merits ot dispute before him. and so. it 
would be idle to contend that once evidence is 

recorded, all that the employer is e.xpecteci to 

do is to pass an order of dismissal which implied 
ly indicates that the employer accepted the view 
tliat the charges framed against the ernployee 
had been proved. One of the tests which tlie 
Industrial Tribunal is entitled to at)ply iu deal­
ing w'ith industrial disputes of this character is 
whether the conclusion of the enquiry oificer 

w'as perv'erse or whether there was any basic 

error in the approach adopted by him. Now, 
such an encjuiry would be impossible in the 
present case because we do not know how the 
enquiry officer approached the question and 
w'hat conclusions he reached before he decided 
to dismiss Jadav. In our opinion, therefore, the 
failure of the Manager to record any findings 
after holding the ea^iry constitutes a serious 

infirmity iu the enquiry itself. The learned.- 

Sohcitor-General' suggested that vve might con­

sider the e\-idence ourselves and decide whe­
ther the dismissal of Jadav is justified or not.
We are not prepared to adopt such a course. I f  
industrial adjudication attaches importance to 
domestic enquiries and the conclusions reached 
at the end of such enquiries, that necessarily 
postulates that the enquiry would be follow'ed 
I by a statement containing the conclusions of the

LT-. 0-1-;] Supre

enquiry officer. It may oj ihat the enquiry offi­

cer need not v.rite a very long or elaborate re­

port; but smce his findings are. hkely to lead to 

the dismissal of the employee, it is his duty to 

record clearly and rireciseh' his conclusions and 

to indicaie briefly his reasons 'for reaching the 

said conclusio;:3.’ Unless si;ch a course is ad-
wou:: be difSculi: -ror the industrial

Tribunal to d:cide whether the approach adop­

ted b',' the cur uiry officer vwis basically errone­
ous or whstii-_r his conclusions were perv'erse. 

Indeed, if the argumeijt urced before us by the 
ie:.rned Solic::cr-Gens.-al is accepted, it is likely 

to impair subsi.’.atialiy ihe value of such domestia 

enquiries. As we have r.iready observed, we 

must irLsisl o,i a proper enquiry being held, and 

tliat means tha: nothing ihoJld happen in the 

eiiquiry either v.hen it is held or alter it is con-' 
eluded and before the order of dismissal is pass­

ed, which would expose tire enquiry to the cri­

ticism that it was undertaken as an empty for­

mality. Therefore, v.e are satisfied that the 

Industrial Tribunal was right in not attaching 

anv importance to the enquiry held by the 
Manager in de.iling with t’le merits of the dis­
pute itself Oil the evidcuee adduced before it.

(11) It is well settled that if the enquiry | 
is held to be i:Tifair, the employer can lead evi­

dence before the I'ribunal and justify h;s action, 

but in such a case, the question as to w-'hether 

tl’.c dismissal oi tiie employee is justified or not, 
would be open belore the Tribunal and the 

Tribunal will" consider the merits of the dispute 

and come to its own conclusion without having 

an\- regard for the view taken by the manage­
ment in dismissing the employee. If the enquirj’ 

is cood and die conduct of the management is 
nof maia fide or vindictive, then, of course, the 

tribunal would not try to e.xamine the merits of 
the findings as though it was sitting in appeal over 
the conclusions of the enquiry' officer. In the 
present ease, the Tribunal has come to the con­

clusion that the dismissal of Jadav- was not 

effected in good faitli and has been actuated 
iiv a desire to victimise him for his trade union 
activities. That is a conclusion of fact wiiich 
cannot be said to be perverse, and so, it is not 

open to the appellant to challenge its correct-' 

ness on the merits before us.

{12} There is one point to which w'e ought 

to refer before we part with this appeal. It 

appears that the main dispute betw’een tha 

parties was whether the strike on October 3, 

1960 w,-as spontaneous, or had been instigated 

by Jadav. the respondents contended, that tlia 

treatment siven by the management to Mah- 
boob caused tliis strike and 700 weavers struck 
work spontaneously, whereas the appellant urg­

ed that Mahboob w'as not present on the said 

date, and so, the story that his request
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- '"'as not acceded to and he
is akogeLher false and

^le strike had really been instigated by Tadav. 
On thii^pojnt, the Tribunal has made a cate­
gorical finding against t ie  'appellant and in
doing so, !‘. has relied upon the minutes of the
£mergenc\- ''Warks Committee nieeting held 

3' I960 at 3 P. .M, v.ith the Manager 
•Qirnsei>HTi Lne chair. These miiutes show that 
'Vhen an enquiry was mide as to why the sfcrii<e 
had commenced, it v.a; deliniteiy reportel to 

. the Committee that .Mahboob. uho had "one 
on leave, had extended his leave and atter'che 
expuy of the extended lea\-e. he reported on 
October 3. and pleaded that he v,-as still unwell 
Md shoulc be given still further leave, but 
nobody paid^anj- heed to his prayer", and so 

presumably he had to resume duty. The 
■minutes further show that the Labour Officer 
informed the members of the Committee that 
Mahboob had produced a certificate of fitness 
On September 22, 1960 and after discussion, it  
was unanimously decided to refer his case to 
the Mills Medical Officer on whose recom­
mendation the leav£ should be considered. 
Tnese minutes, therefore, clearly prove 
that Mahbood had gone to the M ill on 
O c t^ l^ . 3, had asked for further leave, and his 
requeS^ for further leave was not granted. We 
ought to add that these minutes have been 
signed by the Joint Sccre;ar\- on the employer's 
side and the joint Secreian  ̂ on the employees’ 
side, and their correctness cannot be impeach- 
ed. I t  IS in the light of these statements that 
the plea made by the appellant before the Tri­
bunal had to be considered bv it.

T.) A. L)b.Co. >. T k0 Wobe (Gcrcnb̂ l̂ar J.
co-iTu2d_anci is read ir, tije light of the state­
ment macic by one of the v.itnesses at the do­
mestic enquir>-, the Industrial Tribunal was right 
in holding that the stand taken bv the appellant 
was wholly untrue and that Mahboob had not 
oeen given leave on 3rd October. That, being 

ir.dustria! Tribjnal took the view that 
'He reuisal ot the management to give leave to 
- lanooob exasperated the w orkmen, we can- 
rio: iiold that its conclusion is erroneous or that 
Ks proprietx- can be successfully challenged be- 

incident in regard to Nfahboob 
Ip...IS the main background of the strike and 
tne anxiety or the appeOant was to show that 
-Maiiboob v.-as not present on that date. There­
fore. once the Industrial Tribunal came to tha 
conclusion Uiat the A-ersion gi^•en bv the ap- 
pehat was untrue, it naturally changed tha 
comple.xion of the whole of the charge-sheet 
iramed by the appellant agamst Jadav. • That is 
wliy the Industrial Tribunal came to ;;ie con­
clusion that the conduct of the appr-ilant in 
dismissing Jadav showed lack of good lartli and 
appeared to have been inspired by tlie desire 
to victimise jadav for his trade union activities.

(13) The plea specifically made was that Mah­
boob was absent on October 3, and. thereTore. 
there was no question of his working on any 

would seem to. suggest that 
Mahboob was absent from the M ill and that 
^doubtedh- is not true. The learned Sohdtor- 
General in\-ited us to consider this plea in tha 
hgtit of the statement made by one of the w it­
nesses in the domestic enquiry. This statement 
was that Mahboob and the witness had gone 

Labour Officer for extension of leave to 
Mahooob and the Labour Officer had granted 
leave This statement would show that leave 
t o  j  granted to Mahboob in the mominc’- 

K ^  ® ^eady  seen!
S  members

j  Committee at 3 P. M. on the

S b o o T  h T  to. Mahboob because he had produced a certificate 
of fitness dated September 22, and the Works

Mahboob s c £  
should be referred to the M ill’s Meaical Officer

Th action should be
taicen. . Thus, there, can be no doubt that even 
if;.the.pjea.,made, by,.the appellant is .liberally

(1-1) The learned Solicitor-General com­
mented on the fact that the Tribunal had allow­
ed the ro.spondenis to call for the register of 
trade unions after tiie argument.s liad been 
lieard belore it. I t  appears tliat both the parties 
appeared before the Tribunal on January 19, 
1961 when arguments were heard and’ the 
av/arc: was reserved. The Union then filed aa 
apphcation pra>-ing that the trade union record 
ma}' be callcd for, and the Tribunal ordered ' 
thai Ole record be called for. The grievance 
made by the learned Sohcitor-General is that it  
is improper to have allowed additional evidence 
to be called for after the arguments had been 
heard. We do not think there is any force in 
this argument, because the onlv purpose for 
which the record was called for bv the Union 
was to show that Jadax- \\-as the Organising Secre- 
tan' of the Union. Since that fact was presum­
ably aisputed by the appellant in arguing the 
case before the Tribunal the Union urged’  that 
the record kept by the Registrar of Trade 
Unions \\ ould show that the appellant’s plea was 
not well founded. If. in such circumstances, 
the Triounal sent for the record to satisfy itself 
that the record showed that Jadav was the 
Organising Secretar>.- of the Union, we do not 
think any serious grievance can be made by the 
appellant about the conduct of the Tribunal. It 
is periectly true that in dealing with industrial i 
matters, the Tribunal cannot aflow ewdence to  ̂
be led by one party’ in the absence of the other, 
and should not accept the request of either 
part)' to admit evidence after the case has been 
fully argued unless both the parties agree. In  
tlie present case, however, what the Tribunal



bas doae, is merel;.' to send for au';heiiticated 
record to see \vh-.li;er jadav was the Organising 
Secretar)- of the Unioa or not,

(15) The resul!: is the appeal fails and is 
dismissed with cos::.

IG/D.H.Z. .T.ppeal dismissed.

aot impaii-ed by 
true that some 

labncating false 
ler S. 193, Indian 

documenE
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S. 479A(1) of the Code of Cri/iinai Procedure 
ar.a tnereiore the autnorjt\- of the Court to act 
under S. 476 of the Code is 
sub-sec. (6) of S. 479A. I t  i, 
of :he ingredients o£ die act 
evidence v.-hicn is penalised u 
Final Code and of making 
ar.d thereb)- conimittiag iotgery- v.dthin tha 
ir.eaning of Ss. 463 and 464,Indian Penal Code 
arr cominorj, A person by ftiiaking a false en- 
tr>- in any 'nook or recorc; /or by making anv 
du'juiJient ccniaining a "Lihh stateaieat may, if  
the prescribed conditions ot/S. 463 are fulfilled, 
com;nit an otfence of forgiry. But the impor- 
tan: ingredient v.hicli conJtitiites fabrication of 
false evidence v.itliin the/meaning of S. 192, 
Indian Penal Code - besidfe causing a circum­
stance to exist or makiug/a false document—to 
use a compendious expression—is the intentioQ 
that the circumstance so/caused to exist or thd 
fake document made mhy appear in evidence 
iu a'judicial proceeding,/or before a public ser­
vant or before an arbiSrator, and lead to the 
fo.—iini; of an erroneouf opinion touching any

AIR 19G4 Supreme Court 725 A’ 51 C SS) 
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of Uttar Pra-
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K. N. WANCHOO. J. C. S 

r a g h u b a r  DAYAL
Babu Lal, Appelhnt v. Stat* 

desh and others. Respondents.
Civil Appeal \o .  708 of 196

Criminal P. C. (1898), Ss.
Scope — S. 479.\ niav be resoiicd to in casd

479A, 47G -

falling witliin first paragraph of S. 193 Penal 
Code and Ss.yl94 and 195 — Offence under 
S. 471. Code — S. 479.V(1) not applica­
ble — Rcsorf to S. 476 proper.

I t  is clear ii'on! tiic terms i f  
S. 47;J.\ that (he procedure pre 
alone applies il the c.ise falls u-it 
of that section. But sub-s. (1 
operation; it  applies r.ai>- to the 
a witness appearing before ihc 
intentionally given taise evidenc

sub-s. (6) of 
cribcd thereby 
lin sub-sec. (1) 
has a limited 
prosecution ot 
;oiu-t. who has 
e in any stage 
IS intentionally 
le purpose of 
judicial procee-

po;:;t m a t e r i a l  lo the result of the proceeding. 
The oiiences of forger\-/and of fabricating false 
evidence lor the purpoie of using it in a judi- 
C'i.il '.;roccc(iiiig are tiserefore distinct, and with­
in t h e  desciipliou of fAbricating false evidence! 
for the purpose specified in S. 479-A, Criminal 
IVocedure Cotle. the ®ffcnee of forgery' is not 
included, hi any cvanf llie ollence penaiised 
under S. 47] Intlian rcnnl Code can never ba'

of the judicial proceeding or . 
fabricated false evidence for 
being used in any stage of the 
ding. The- sub-section may therefore be resor­
ted to only in a case which hill within tlie first 
paragraph of S. 193 of the Indian Penal Code 
and allied Ss. 194 and 195 when it is commit­
ted by a witness appearing before the Court. 
The phraseology' used in S. 47 9A is plain and 
unambiguous; it  excludes die ji risdiction of tha 
Court to proceed under Ss. 47(i to 479, in res­
pect of offences specified in S. 195(1) (b) and 
(c) of the Code of Criminal Procedure only 
where a person appearing befc re the Court as

.) of S. 479A. Therefore 
against a person who is 

false document dishonest- 
any judicial proceeding, 

resort may only be l^ d  to S. 476 Code of Cri­
minal Procedure. 19 
on. AIR 1963 SC SIC.

covered by sub-sec. ( 
for taking proceedinc 
found to have used a 
Iv Or fraudulentlv i

a w'itness has intentionally give i  
in any stage of thej^di’cial pr 
intentionally fabricated false e 
purpose of being used in any st 
cial proceeding. An offenee p- 
S. 471 Indian Penal Code being 
lently or dishonestly using as 
document which the accused kn 
son to believe to be a forged 
not fall within the category co

false e\idence 
weeding or has 
idence for the 
ige. of the judi- 

4nishable under 
one of fraudu- 

genuine any 
)ws or has rea- 

qocument, does 
itemplated by-

'(See Civil Revn. No. 60 of 1£ 
1962—All.).

60, D /- 31-1-

54(1) CriLJ4S9 (SC), Rel. 
Explained. (Paras 5,-7, S)

Cases Referred : Coi rtvnse Clironological Paras
(’64̂  1964 (1) Cri LJ 489 (SC). Cri Apoeal 

Xo. 44 of 1961 D,/- 10-5-1963. Ragkbir 
F.-a?r.d Dudhwalla/v. Chamanlal Mehra 0 

(’63̂  AIR 1963 SC JB16 (V 50): 1963 (1)
Cri LJ 803, Shafair Hussain Bholu v.
State of Maharashtra 9

Mr. C. B. Manvala, Senior Advocate (Mr. 
K. P. Gupta, A^ocate for Mr. K. R. Krishna- 
swani)-. Advocate with him), for Appellant; Mr. 
C. P. Lal, Ad/ocate, for Respondent^ No. 1; 
Mr. S. P. SinMa. Senior .-\dvocate (Mr. M. I. 
Khowaja, Advocate with him), for Respondents 
Nos. 2 to 5.

The fol!(/w ing Jud gm en t of the Court was 
delivered by

SHAH, J. :
Jairam Ind three others—hereafter coUecs:‘ 

lively calledr “ the plaintiffs”—sued Babu Lal—i
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ve 5 Supreme Court 11.12. L-tSor.ii: Cot

th i: his espsrience of criminal tria l^ave  Iim  aa 
occasion to compare the recordy oi crime or 
\’arioui lawless groups in the St^e \is-a-\ds thts 
Police Force. To characterise tne v/hole Poiics 
Force of the. State as a lawles' group is bad. 
er-cugh: to saTlhat its record of crime is the 
hidiest in the State is worse/and coming as it 
does from a Judge of the Mgh Court, is sure 
to b.'iaa the whole admimsttration of law and 
order into disrepute. For a/sweeping generali­
sation of such a nature, thdre must be a sure 
foundation and the nezessiw of the case must 
demand it. ^ '̂e can find nfeither in the present 
case. We think tliat the Sfete Government was, 
juitifiablv aggrieved by smch a sweeping re- 
laark. Similar in naturep  the remark about 
the stinkins of “ ever\‘ fisn in the police force 
barring, perhaps, a few” . / The word perhajK 
seems to indicate that e'jpn about the few, 
learned Judge had som^ doubt We^ consider 
that these SAveeping geniralisatioiis deieat their 
o%ra purpose. They \ve/e not n ^^sa ry  for the 
distjosal of the case a s ^ t  Mohammad Naim- 
I t  would have been Enough for the learoecl 
Judge to siy that when/a large number of ooitce 
officers were resorting/to an objectionable me 
thod of investigation./it was unnecessary- to 
pick out one petty ckcer and prosecute h^m 
for doing what seveM others had done 
iPiouCTity. It was v/holly unnecessary’ lor t je  
learned Judge to coMemn the entire rolica 
force and say that their record or cnme^ was 
the hiehest in the cpuntry’. Such a reman: in­
stead of ser%’ing thf purpose of reforming the 
police force, which/ the object the learned 
Jud'^e savs he had/in mind, is iLkely to imaer- 
mini the efficiency/ of the entire poUce force. 
We think that in /h is  zeal and solicitude for

roK MiiiLS V. Gangadeap. ( !> ar.choo J.) A-1. H.

the order of the learned Judge dated 4-
1961. \  .
IG/D.R.K.. Appeaiynowed.

the reform of th 
Judge allowed hin 
fortunate remarks

police force, the learned 
self to make these very un- 
vhich defeated the ver>- pur­

pose he had in mfnd. Having said aU this, we 
must add, lest wfe be misunderstood, that the 
conduct of M oham ad Naim and officers like 
him deser\-es th  severest condemnation- and 
the learned Jud,|e rightly obser-'ed that sticK
conduct required 
rior officers of th 
the reflection ths 
such officers by

very serious notice by supe- 
: Police. I t  is difficult to avoid 
;.mless an example is made of 

oui-ia taking the most stringent ac­
tion against the m. no improvement in police 
administration is possible.

(12) For th 3 reasons given above, we have 
come to the coi elusion, a conclusion which 

that the present case is ono
ui _...,^_,Onal cases where the inherent
jurisdiction of the court should have been exer­
cised and the remarks earlier referred to as (a'!,
(b) and.(c) shoW  have been expunged. We 
accordingly allov/ the appeal and direct that 
Qie aforesaid^marks do stand expunged firom

' '̂■'MPi 1964 Supreme Court 708 (v 51 C 86 
(From First Industrial Tribunal,

4th .4priL 1963 
K. X. W.\NCHOO AND K. C. DAS GUPTA. JJ.

M/s. Kesoram Cotton Mills Ltd., Appellant 
v. Gangadhar and others. Respondents and 
vice versa.

C hil Appeals Nos. 425 and 426 of 196l -
(a) Industrial Dispute — Suspension of 

workmen — Workmen fu lly exonerated — Are 
entitled to fu ll wages for period of suspenaon
— Exoneration not complete — Lesser punish­
ment than dismissal may be inflicted.

Ordinarily, the law is that a workman may 
be suspended peuding enquiry’ and disciplinary 
action. I f  after tha inquiry the misconduct is 
proved the workman is dismissed and is not en­
titled to any wages for the suspension period; 
but if the inquiry results in the reinstatement 
of the v.orkmen he is entitled to fu ll usages for 
the suspension period also along w t l i  reinstate­
ment, unless the employer instead of dismiss­
ing the'employee can give him a iesser punish­
ment b\' way of withholding of part of tha 
wages ior the suspension period. Therefore 
when the agreement between the employer and 
the v -̂orkmen envisaged suspension pending in­
quiry and disciplinary action i t  also en\isaged 
the consequence, namely, that if  the inquiry 
results in dismissal, the workmen would get no 
wages for the suspension period while if  the en­
quiry results in the reinstatement of the work­
man he would be entitled to fu ll wages for th© 
suspension, period, i f  he is fully e.xonerated or to' 
such less wages as the employer may 
gi\-e in case the exoneration is not complete 
and some punishment less than dismissal can 
be inflicted. The provision in the agreement’ 
that the suspended v.'orkmen shall not raise any 
dispute or make an\- claim with regard to the 
suspension period or lay-off period in any shape 
or "form could only refer to suspension or lay 
off in the past and' it could not be the intention 
of the agreement, for example, that i f  any lay­
off took place in future it  would apply to it. I f  
the intention was that the workmen who re­
mained STispended.wouldget no wages for the 
future, even if  they were fully exonerated after 
an inquiry one should have found a specific pro­
vision to that effect in the agreement. AIR 
1962 SC 1500. Rel. on. (Para 12)

Industrial Dispute — Inquiry’ against 
workmen — Rules of natural justice to be foUow-

'(See Award D /- 30-12-1960, K rst Industrial 
Tribunal—W.B.1
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ed — Fre\iously prepared sisaed staiement of 
witness read over to \vorkmen and latter ^iked 
to cross-examine witness then and there — 
Rules of natural jus-tice not qomplied with.

I t  may be accepted that rules of natural j-iH- 
tice do not chajige from tribunal to trio-jnal. 
Even so the purpose of rules of natural ys.s'ila: 
is to safeguard tlie positicn of the person, 
against whom an ;nquir\- is being conducird S3 
that he is able to meet the charge laid aiiinst 
him properly. Therefore the nature of the ir- 
quir}- and status of the person against -,vhom 
the inquiry- is being held will have some bear­
ing on what should be the minimum require­
ments of the rules of natural justice. Where, 
for example, lav.-\ers are permitted before a tri­
bunal holding an inquin,- and the part\- agamst 
whom the inquirv- is being held is represented 
by a lawyer i t  ma\- be possible to say that a 
mere reading of the material to be used in the 
inquiry may sometime be sufficient. But where 
in  a- domestic inquiry- in an industrial matter 
lawyers are not permitted, something more than 
a mere reading of statements to be used v,-ili 
have to be required in o rd^ to safeguard the 
interest of Ih"^ industrial worker. ’ Further, the 
Court can take judicial notice of the fact that 
many of the industrial workers are illiterate and 
sometimes e\’en the representatives of labour 
union may not be present to defend them. In 
such a case to read over ^P£epa_red sta_temeî t 
of a \^ltness in a few minutes and then ask tho 
workmen to cross-examine would make a m~oc- 
ker\' of the^portun ity  that the rules ot~aatural 
•justice require that the woflSteD should have t^ 
defend t h ^ seh-^. Tlieretore when one is 
~9ealing with domestic inquifies”in industrial maT- 
tef^Tbe proper cdurseTor'the^maMgemeat is to 

/  examme^thej^^ FeginHIngJoJhe
1 / A en̂ d -in the presmce of the~ workoT^ at the in- 

/  quirs' itself. UrS examinatidh "aI\va\T^ takes 
’ much longer than a mere reading of a prepared

Gaxgadhae (WaTiChoo J.) S-apr-eme Court 700
:_s r.ot done .and -v ot the_v,itr--̂ ,̂-;oî pvâ r.;- i,

*  ed in chief :uIK- at U-ie inquiry, it cannot i-v;; ‘ 

said that pi-incisies of na^araI Justice “

“ provide that the person cHargeH''shouId 

an adequate; opportunity of defend-Laj himsei;/ 

are complififi* with in tKe case of a Qomesric ini 

quir>- ill an industrial nsatcer.

V.'here all iia: had happened’-wai tliat t>.J 

prepared_  ̂statemer.Ts svcre read over to the \vof?;-\ 

men cl-iarged and they were asked tiien an:, 

there to cross examineilie v.~mess ~^5 uiauir.

f statement of the same length and brings home 
the e\idence more clearly to the person against 
whom the inquiry- is being held. Generally 
speaking therefore the Court should e.xpect a 
domestic inquiry- by the management to be of 
tliis land. Even so, the main principles of natu­
ral justice cannot change from tribunal to tr i­
bunal and tlierefore i^may be possible to have 
another method of'conducting a domestic in­
quiry (though this should not be the rule but the 
exception). The minimum that the C^ur^sh:^
e.xpect where ^taesSes ^ e  not ‘examined from 
tile very beginning at the inquiry i5~ffie 'presence 
6F~~~tbe person charged is that~~t]ie
son barged should be given a copy of the state^ 
mSHts made by the witnesses~^jijch are to be 
used at the inquiry well in advance ^ fo re  the 
inquirv begins and it should"Be given at,least 
^ o d ^ s ^ f o r e jh e jn q u u y ^ jo ^ e ^  I f  this

did not compK' -.vI-lIi the pfiaciples o; narur...

Jie ino-ciries were \itiated bv disregarr.
dl^rules of naraxal justice is correct.

'XTR 1957 SC ■SiTina" .ilR  1963 SC 575 a " !
(S) AIR 1957 SC 232, Rel. on. ;Para 15

(c) Industrial Dispute — Workman o: 
Kesorani Cotioa Mills found guilty- of inciting 
other workers to slow down work — This -would 
be misconduct under Standing Order No. 22 
(k) for which a workman could be dismissed?

(Para IT,

(d) Industrial Disputes Act (1947) S. o-j
— Employer not entitled to dismiss workinar) 
except with permission of Industrial Tribunal — 
He can suspend workman pending inquiry and 
permission of Tribunal — Permission refused 
by Tribunal — Workman is entitled to wag-?s 
from date of suspension — Award D /-  SO-12 
19G0. First Industrial Tribunal, West BengaL 
varied.

Under the ordinary law of master and ser­
vant tlie power to suspend the ser\-ant wiOiG-jt 

pay could not be implied as a term in an orc.- 
nary- contract of ser\ice between the master and 
the ser\’ant but must arise either from an e.x- 
press term in the contract itself or a statutory 
pro\ision governing such contract. But where 
under S. 33 of the Act the right of the em.plo- 
ŷ er to dismiss an employee except w ith tiie 
permission of the industrial tribunal was taken 
away, it  would be open to tlie employ er to s-;:̂ - 
pend the workmen pending inquiiy and penni^;- 
sioa of the tribunal. In  such circumstances suci 
a term in the contract of employment would b-3 
imphed and the result would be that if  the tr,- 
bunal granted the permission, the suspende.l 
contract w-ouid come to an end and there w-ouLl 
be no further obligation on the part of tha 
employer to pay any wages after the date c£ 
suspension. I f  on the other hand, the permis­
sion w-as refused, the workmen would be entit­
led to all their w-ages from the date of suspea- 
sion. It follows -therefore that in the case of 
those workmen who have been ordered to be 
reinstated Uiere can be no justification for depnv- 
ing them of their wages from the date of the 
suspension. AIR 1959 SC 1342, Rel. on. Award 
D /- 30-12-1960 of First Industrial Tribuaal. 
West Bengal, varied. (Para 26)



710 Supreme Gocrt [PR. 1]

(e) Industrial Dispute “  Agreement bet- 
^̂ ■eea employer and workmen providing for en- 
quir>- before dismissal of suspended workmen — 
Employer holding no enquiry — Industrial 
Tribmial ultimately permitting dismissal—Work­
men held enijtled to fu ll wages from date 
of agreem enl^ date when award became en­
forceable -  Award D /- 30-12-1960, First Indus­
trial .Tribunal, ^̂ ■est Bengal, varied.

The management suspended some of the 
workmen on the charges of sIow-dowTi and other 
charges. Thereafter negotiations were started 
bet\\^n  the Union of the v.-orkmen and the 
management an agreenient was arrived at. 
One of the clauses of the agreement was as fol­
lows. "The workers shall remain suspended 
pending enqu’n,- and disciplinary action by the 
management. The management wall try to 
reach an amicable settlement with the Union 
regarding disc'piinary action taken or may be 
taken by the-n against the said workmen. If 
the parties f j i l  to reach settlement, the matter 
w ill be referred to the tribunal for settlement 
of the dispute in this behalf’. The manage­
ment held ao <"nquir)'. The workmen were 
allowed tolit?^d;sniissed by the Industrial Tribu­
nal.

Held th.i: this was a case where the manage­
ment wantca fc dismiss the workmen without 
being held i  •. 'iciuiry and the decision in AIR 
1959 SC Si:; . ’plied. The workmen would be 
entided to : wages from the date of the
agreement l U 'Ve date the tribunal’s award per­
mitting diiri'. ,:̂ ! became enforceable. AIR 1959 
SC 92̂ 3. on. Award D /- 30-12-1960,

' First Industr'.,u Tribunal, West Bengal, varied.
(Para 29)

(f) Io.i t‘>t;:al Dispute — Agreement bst- 
ween enip'■vf»r and workmen proriding for 
enquiry bef .r,, idsmissal of suspended workmen
— Enquiry i^^'tective — Ser\-ices of workmen 
aUowed to t>;rminated -.rith payment of com­
pensation aii'w^sges.

The n.. u , . sment suspended some of the 
wor.icmen o:i charges of slow-down and other 
charges. - waiter negotiations were started
betvveen Cr.~ . -.ion of the workmen and the 
rp.anagemc;.t an agreement was arrived at. 
One of the '. l...ises q)^the agreement v\'as as fol­
lows:, ‘ Ine A orl/ers shail remain suspended 
pending e-'iy'!.-;,’ and disciplinary action by the 
management. The management v.'ill t r /  to 
reach an r -  He settlemer.t with tiie Union re­
garding di^c.p;jiary action taken or ;na\- be 
taken by ti^ei" against the said workmen. ' I f  the 
parties fail to reach settlement, the matter v,dll 

, be- refen-ed to the Tribmiat for settlement of 
, the dispute in this behalf.” The Tribunal 

held that i f  the inquir>' proceedings had not 
been defective- these v -̂orkmen wo-ald be liable 
to '. îimissid c-s ordered b>- die management. I t

Kesokam Ck)iTON M ills v. Gaxgadhab (Wanchoo J.) A. I. R.

was only because there was defect in the in­
quiry' proceedings that it  was held that the dis­
missal was unjustified. The tribunal therefore 
went on to permit tlie termination of service of 
these workmen under one of the Standing Orders 
and finally ordered payment of wages for a 
period of one month along with compensation at: 
the rate of 15 days average wages for every 
completed \ eax of ser\dce or any part thereof in 
excess of six months.

Held that the circumstances of this case 
were not exactly similar to those in A^R 1959 
SC 923 and therefore the principle of that case 
would -;ct necessarily apply. In the circums­
tances the Supreme Court should not interfere 
v.ith the order of the tribunal. AIR 1959 SC 
92-3, Distinguished. (Para 30)
Cases Referred: Couxtwise Chronological ParasJ

(’57) (S) AIR 1957 SC 232 (\' •«) : 1957 
SCR 9S. Xew Prakash Transport Co..
Ltd. V. Xew Suwarna Transport Co., Ltd. 15

( o7) (S) AIR 1957 SC SS2 (V 44) :  1958 
SCR 499, Union of India v. T. R. Varma 13 

('59) AIR 1959 SC 923 (V 46): (1959) Supp 
(2) SCR S36, Sasamusa Sugar Works (P.) 
Ltd. \-. Sobrathi Khan 29, 30

(’59) AIR 1959 SC 1342 (V 46)^1960-1 
SCR -i76. Management Hotel feperia l 
Xew Delhi v. Hotel Worker’s Union 26 

(’62) .•\IR 1962 SC 1500 (V 49): 1962-1 
Lab LJ 420. Straw Boai-d Mfg. Co..
Saharanpur v. Govind 

(’63) .AIR 1963 SC 375 (V 50): 1963-2 SCR'^'*^> 
9-J3, State of Mysore v. Shi\-abasappa 
Shivappa 14, 15

Mr* M. C. Setalvad, Senior Advocate, (Mr.
B. P. Malieshw-ari, Advocate, -with .him); for 
Appellant (In C. A. Xo. 425 of 1962) and Res­
pondents (in C. A. 426 of 1962); Mr. Y. Kumar 
Advocate, for Respondents (In C. A. No. 425 of| 
1962) and Appellant (In C. A. Xo. 426 of 1962).

The following Judgment of the Court was - 
delivered by

^^■AXCHOO, J .:
These are two appeals by special leave 

acainst the same a-warcl ot tiie hirst Ind-astrial 
Tribiin.;';- '.Vest BengrJ and w ill be deak with 
t:-sther. A;:-sal Xo. 425 of 1962 is by the em- 
plo'.er; ind" appeal Xo. 426 of 1962 is by the 
v.orknis:;. The empioyers ' ’■‘i l i  be referred to 
as ths am-iilant throughout this judgment while 
the \vcr7;;ne:i ■'.vill be reierred to as the respon­
dents. There was a dispute b-etv.-een the appel- 
i:;:'.; -a:id tiis respondents v.'ith respect to Uvo 
inatters, v-,hich were referred to the tribunal for 
adjudicatfon by the Government of West Bengal 
in the following terms :—

;1. To what relief the s'uspended work- 
L-n.'a v.'h.;,fe r.a;nes are mentioEs-d in list ‘A’ are 
en titled r
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(3) ■ The twelve workmen which ad(2) Whether the termination of employ- 
cnent of the workmen whose- names are men­
tioned in list ‘B’ was justified ? Are they entit­
led to reinstatement and/or rompensaaoa ?
List ‘A’ consisted of 29 workmen while list ‘B 
consisted of 12 workmen.__

(2) The- genesis , of the dispute as to tfae- 
suspended workmen was this according to the 
■case of the appellant. The workmen of the 
weaving department of the appellant commenc­
ed slow' dosra from October 28. 195.7, in spit^
Oi the warning gi\en b\- the appellant. On 
November 3- 1957, doffers of carding refuser! 
to work oa new machines. The workmen oc 
loose godo-.Mi and folding section started slow 
down from October 27, 1957 and November 4-
1957 respectively. On November 23, 1957, th.  ̂
v.-orkmen of the spinning department adopted 
slow down tactics and indulged in other s-ab- 
\-ersive activities and left their respecti\-e 
machines in groups rendering the ^̂ -ork in bad'- 
ward and forward processes idle. As a result 
o i this conduct of the workmen for a period of 
about four weeks, the appellant had to lay-off 
a large number of- work-men without compensa­
tion. Then onl5ecembsr 3, 1957. the workmen 
■of dye house and printing department went oa 
an illegal stay-in-strike. In the first week of 
December. 1957, the workmen of blow room 
and carding went on strike. On December 9, 
the strike was commenced in the engineering  ̂
department, cotton godow-n. bale godown, can­
teen, high speed winding and old stores depart­
ment. In the circumstances the appellant had 
-to suspend 1600 workmen on charges of slow­
down and various other charges. Thereaher 
negotiations were started betvveen the union of 
the workmen and the management and an ag­
reement was arriveri 2t on December 23, 1957. 
The interpretation of some of the terms of the 
agreement is in dispute and we .shall refer to 
them in due course. SufSce it to say here that 
by this agreement ths v.-orkmen resumed work 
and undertook not to takr recourse to go-slo-.v 
acti^ties either individually or jointly and not 
to take recourse to illesai mediods and means 
tor the- achievement of their demands or for get- 

v.Tii their grievance.5 redressed. It was also 
agreed that ma-intenar̂ ce of discipline v.-as of 
paramoun: importance, ated. the workman as ajso 
the union at all times -would co-operate '■'•i''': 
-j.anacemeat in taking appropriate disoipl::—:-;-- 
actioQ against the v/orkmen for the maintenance 

of discipline in the factory. The agree“ ent 

::owe\-er prc-.-idec il'ia; thirty v.-or!-:msn named 

in .-uiae.-'.-are ’A’ thereof u'ould remain suspe"d.°d 
-pending inquir)- and disciplinary action by the 
appellant. The first term of reference vdth re>- 
-c’ect to s'jspended vvork-men is about the thirt>- 

workmen '.vho v--ere to remain suspended uaier 

the terms of ths aorsenient of December 23, 
1957.

weresecond term of reference is concerned, ____
claimed by the Appellant to have been guilty of 
various acts of misconduct for which they were 
liable to dismissal under the standing orders. 
They v.-ere duly charge-sheeted and inquiries 
were held against them and thereafter 
they were dismissed according to the provisions 
of la-\v. As however the dismissals had takea 
place during the pendency of a dispute before 
the first induslrial tribunal in which the appel­
lant w-as a part\-. .applications were made under 
S. 33 ':2) (b) of the Industrial Disputes -Act. No. 
14 of 1947, (hereinafter referred to as tha 
Act) for appro\-al of the action taken by the ap­
pellant in regard to these twelve workmen. I t  
seems, however, that before these apphcatio.ns 
could be disposed of, the dispute before -tha 
tribunal was decided, with the result that no 
orders were passed by the tribunals on these 
applications. The appellant, however, claimsi 
that the dismissal of these workmen was justi­
fied and therefore no case for reinstatement or 
compensation arose. This claim of the appel­
lant was disputed by the respondents and there­
fore w-e find this dispute being referred for ad­
judication in the second term of reference.

(4) We shall first deal with the matter re­
lating to suspension of the t%venty-niae workmea 
in list ‘.A’ to the order of reference. I t  may ba 
mentioned that though in anne.xure ‘A’ to tha 
agreement there were thut\- workmen, the re­
ference w'as made only with respect to twenty- 
nine, as i t  is said that one of the workmen out 
of SO had died by the time the reference came 
to be made. Further out of the 29 workmea 
with v -̂hich the first term of reference was con- 
cemed, the respondents gave up the case of a\-s 
of the workmen. The tribunal therefore. de^t 
with the case of the remaining 24. These 24 
workmen were divided by the tribunal into n-re 
groups. The first group consisted of two work­
men. the second group of five workmen, i a  
thL-d -rroup of 13 workmen, the fourth gro-ap or 
tw-o workmen and the fifth group of b.vo v,-crk- 
men. Learned counsel for the appellant has no. 
pressed the appeal with respect to si.x workr-en 
in grcups I, IV and V. and we need not^tbs-a- 
fore consider the order of the Tribunal w ip  
resoect to these workmen, who are Go'.-m^o 
(No. 1).- Bholanath (No. S), Khaseswar <No. 
Ram^ataa (No. 27), Rampujan (No. 26) asd 
Khetrabasi (No, 23) of list W  attached to tne 
order of reference.

■o) As to the five workmen in group i i ,  
nameiv, CanEadhar (No. 2), Ramchandra (No. 
3), Babaji Nayak (No. 4), Pahraj (No. 5) and 
Shankaardas (No. 6) of hst ‘A’ attached to in? 
order of reference, the tribunal ordered "ta-a- 
thev should be reinstated in their jobs wiia 
eriec: from the date the av.-ard came into fcros
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and should be paid compensation amounting to leave s W d  te  revoked. Tius
1̂1 neHod duT* four workmen- namelv, Paharaj baanKoaraas /

c&uu. .MiVifuxvA WC ĈUVX. -
fifteen months’ wages in  a ll for the period dur* 
ing wluch they remained suspended. The appel­
lant ha/; challenged this order of the tribunal.

(6) As to W p  m - the tribunal decided 
that nine' of th e '^ te e n  workmen should be 
dismissed. As to the remaining four the tribu­
nal held that they should be reinstated. I t  may 
be mentioned that the reason Why the tribunal 
proceeded to consider whether any of the work­
men in'hst ‘A’ to the order of reference should 
be dismissed was on account of the appellants 
filing an application under S. 33(l)(b) of the 
Act'before the tribunal for permission to dis­
miss the hvent>--niQe workmen. The order of

. the tribunal \%-ith respect to the reinstatement of 
four workmen, namely, Gulzarali (Mo. 18), Farid 
(No. 16), Din Mohd. (No. 17) and Mohd. Islam 
(No. 24) of list ‘A’ attached to the order of re­
ference is being challenged by the appellant on 
the ground that there w-as no reason for the 
tribunal to treat these four wxirkmen out of this 
group of 13 differently from the other nine as 
the e\adence was the same in all these cases. . 
Finally, the trihupal also ordered with respect 
to all the 24 workmen on an interpretation of 
the agreement of December 23. 1957, that they 
should be paid 12 months’ wages for the period

, oF their suspension irrespective of whether i t  
was perraitting them to be dismissed or not. 
This order of the tribunal is also being attack­
ed by the appellant.

(7) We shall first take the case of the five . 
workmen in group II. The contention of tha 
appellant in that behalf is two-fold. In  the 
first place it  is urged that these workmen were 
charged with adopting go-slow tactics by. caus-

■ ing spindle stoppage unnecessarily and there was 
cl^ar documentary evidence to support this 
charge and the tribunal’s decision that there was 
no proof of go-slow tactics in the circumstances

: Vvas perv’erse. In the second place, it  is urged 
that all these five workmen were charged with 
other misconduct also and the tribunal did not 
consider the e%idence with respect to other mis­
conduct at all and gave no finding thereon and 
so the case of these five workmen at any rate 
should be remanded tOAthe tribunal for consi­
dering the evidence on ttfe other charges against 
tliem.

(8) Now the appellant relied on an ex­
tract from tivo registers. Ess. AA and AA-1, 
which had been produced before the tribunal in 
this connection and this extract was set out in 
the special leave .petition. The respondents, 
however, contended that what was set out in 
the special leave petition vras not an extract at 
all from Exs. AA and AA-1. On the other hand 
it  was said to be a spurious document prepared 
to mislead this Court at; the time of the admis­
sion ot the appeal and so i t  was urged that the

four workmen,-namely, ’ Paharaj
Gangadhar and BabajL and was w ith /
spindle stoppage from November 10 to 23, 
in view of the charge made by the respondents*, 
the original registers were seat for and havef 
been examined by us and we have come to the 
conclusion that the extract given in the special , 
leave petition was not a true copy of Exs. AA 
and AA-1 as i t  should have been, i f  i t  was mere­
ly an'extract from those registers. The figures 
of spindle stoppage given in the extract certain­
ly tally vvith the figures in the two registers but 
the registers do not show the names of the p e r 
sons who were manning the four machines, the 
spindle stoppage of which was given in this ex­
tract. I t  is however urged that &e names of the 
four workmen were given in  the extract thougb 
they were not to be found in the registers be­
cause these workmen actually n%imed the- 
machines on the dates mention^ in the extract 
and reference was made to some evidaice in. ■ 
that connection. Even assuming that tixes©; 
worianen manned these machines we find anr 
other serion.'s misrepresentation in this extract- 
Paharaj was charge-sheeted on November 
and was suspended forthwith. ; Therefore h'> 
could not have worked after November 17. 
this extract shows as if  he ccHitinued working -Vi: 
even after November IZ  upto November 2S,
It  Is remarkable that serious spindle stoppage 
occurred on the machine which Paharaj was 
said to be manning mainly after November 1.7j 
when it must have been manned by somebody 
eise. Similarly Shankdardas was cbarge-sbeeted 
no November I I  and suspended forthwith and 
could not have worked thereafter.- But in  his 
case also the extract shows as i f  he, continued 
to work thereafter from ISth.to 23rd Novembec 
and the more serious spindle stoppage is during 
this period when he obviously could not have- 
manned this machine. Babaji was enarge-
sheeted on November 18 and suspended forth­
with. He could not have therefore worked on- ■ 
the machine on which his name is shown in  the 
extract bet\veen November 19 and 23 and the 
more <;erious sDindle stoppage occurred after; 
November IS when somebody else must have 
bf=en manning this machine. Gangadhar was 
charge-sheeted on November, 22 and was sus­
pended forthwith. In his case also the extract 
shows as i f  he had worked on November, 23.
W’e strocdv deprecate the manner in which, 
the extract was used in the special leave peti­
tion to convey a wrong impression to this Conrf;
But we do not think that, we should revoke the ' 
special leave granted in this c^e on this grounc& 
alone. Hovvfever onr examinaSbn ol the 'extract 
which vre ha\'e set cut above clearly sho-i.vs 'that, 
tlie contention of the appellant that the tribu­
nal had patently mis-understood Exs. AA and
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_AA-1 cannot be miade ont. It seems to us tiiat itself only to say *_&at'5go-slow had- not.
"the reasons given by the tribunal for holding been proved and md not say ’ anything'abbiih
that go-slow by these five workmen had not been other ch^ges. Even so we are’ of opmion thitr
proved cannot be said to be inadequate for the consideration of the entire award o f .the ‘ /
purpose of coming to the conclusion which it  bunal with respect to this ^group of workmsi^ a ~ /;
did. We may onlViMte one reason which is ipavec no doubt that the evidence on the other / /may onlVi. note 
given by the tribunal and which shows that 
everi^thing was not alright in the appellant com­
pany in this matter. Though the charge-sheets 
to these workmen of the spimiing department 
were given on November 17. 18 and 22, i t  is 
remarkable that in the written-statemeut of the 
appellant before the tribunal the case made out 
was that the workmen of the spinning depart­
ment adopted slow down tactics and indulged 
in other subversive acti\-ities from November 
23, 1957. This seems to be a surprising state­
ment to make in the face of the charges given 
to diese five workmen and can only show that 
the appellant did not really know what the cor­
rect facts were. I t  is further remarkable that 
in the application under S. 33(l)(b) which was 
made four months ■ after the vratten-statement 
of the appellant had been filed, the same thing 
was repeated and it  was said that the workers 
of the spinning'-department adopted go slow 
tactics on Novemb^ 23 and indulged in  other 
subversive activities. I t  is true that in  the evi­
dence the appellant tried to prove that slow 
down tactics had started earlier; but i f  in ths 
circiimstances the tribunal refused to believe ths 
evidence it  cannot "be said that i t  went wrong- 
The contention of the appellant therefore that 
the \iew  taken by the tribunal was perverse and 
clearly against l ie  two registers to which wa 
have referred above miist faiL

(9) This brings us to the other contention 
of the appellant with respect to this group of 
workmen, namely that the tribunal did not con­
sider the evidence w ith resp^t to  other charges. 
I t  is true that in the last paragraph of the award 
dealing with these five workmen, the tribunal 

that the appellant had failed to prove that 
these five workmen had adopted go-slow tac­
tics and did not say anvtHing about the other 
charges. But a perusal of the entire discussioa 
by the tribunal with respect to this group o£ 
workmen shows that it  considered the oral evi­
dence of all the witnesses with respect to other 
charges and held that ,t^Kr evidence was not 
worthy of acceptance, though it  did not say so 
in so many words that evidence was insufficient 
to prove the other charges also. On the whole 
however a reading of the discussion of the tri­
bunal with respect to this group of workmea 
cominces us that the tribunal had considered 
the entire evidence including the evidence with 
respect to other-charges and did not consider 
that evidence worthy of acceptance. The mis­
take that the tribunal made was that when it 
recorded its conclusion ia the final paragraph 
dealing with this group of workmen it  confined

leaves no doubt that the evidence on the oths 
charges was also considered and was found ua^ 
worthy of acceptance. We may add that the- 
reason why the tribunal seems to h^ 'e  conSned 
itself only to go-slow in die final paragraph is- 
that everybody before the tribunal was concea.-̂  
trating bn go-slow and did not vvorrj' to seŝ  
what the other charges were. This w ill be clear 
when we consid^ the case of some other work­
men in group I I I  which w ill show that thougJ  ̂
there was no charge against those workmen ot 
go-slow, the evidence was given about go-slow 
and the tribunal also came to the conclusioa- 
that those workmen were guilty of go Mow. I t  
seems therefore that nobody w^orried about any 
other charges before the tribunal and that is 
how the tribunal seems to have confined Jts 
conclusion only to the charge of go-slow,-even. , 
where no such diarge-sheet was. given to the 
vvorkmen. On the whole, however, we do not 
thiTil- that any case is made out for remand f(»- 
consideration of other charges against these, 
five workmen, for the t r ib u ^  seems to have 
considered all the evidence and did not think 
it  worthy of acceptance. In the circumstances- 
the aopeal with respect to these five 'workmets- 
in group I I  must fail.

(10) . Then we come to the four workm o 
in group I I I  w’hose names we have already mss- 
tioned. These workmen .were charged with hav­
ing incited on and from^various dates in Oct> 
ber 1957 their co-workers to slow down wojfc 
The entire evidence against these workmen vfES- 

considered by tha tribunal and it  did not placsf 
any reliance oa it  for one mam reason. In tie- 

case of GulzarLl.tlre tribimal found that there 
was so wTitten report against him as was ths 
case with respect to others, and in the case of 
the other three the tribunal found that the writ­
ten report w'hich had been produced very la:e 
before* it did not bear the endorsement of t ie  
weaving master as it should have done, as in tie  
case o£ other such reports made by the Assis­
tant' weaving master. In the circumstances- 
when the evidence was considered by the triba- . 
nal aad for reasons given by it no reliance was; 
placed upon it, we cannot say that i t  went vvrong, 
in not reiving on that evidence. The appeal ct 
the appellant with respect to these four work­
men ot group I I I  must also fail.

(11) We ncr.v come to the general attack- 
on the order of the tribunal awarding 12 montiis 
wages to all the 24 suspended workmea whose

- cases were pressed before i t  by the respondenis. 
We have in this connection to. consider foE?" 
clauses of the agreement dated Deceaiber 2-?,-. 
195,7. which are ss below ;—
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1 ,(b)— is agreed between the parties 
'feat the charge-sheets against such workmen 
■who are allowed to resume duty in terms of 
para (1) herein, however, shall' not be with- 

•<^\vn. I t  is further agreed ihat the suspension 
'Cf w ork ing whose names are contained in the 
-anaexure A herein, shall continue and their res- 
^ t i v e  order of suspension shall remain opera- 
•ti\-e pending enquiry as laid down hereinafter.

7.. The suspended workmen shaU not 
-entitled to any wages or compensation for the 
■suspension period. The workmen shall not raise 
any dispute or make any claim witl^ regard to 
t ie  suspension period or lay-off period in an->̂ 
-shape Or form. . .

S. ithout prejudice to the other provi- 
^oas of this agreement or (sic) claims relating 
to the suspension order served on the workmen 
-^e c tiv e ly  and the lay off order by the com- 
J*2ny and/or all claims or issues for the period 
<3nnected w it^slowing down of production and 
“disciplinary action taken thereon by the com- 

^pany are hereby finally setded and all workmen 
■are, bound by this agreement' and no worker 
shaH b ^ j^ tit le d  to .make any demand or claim 
es this braalf. <

9. The workers in anhe.xure ‘A ’ shall le- 
Ecain suspended pending enquiry and discipLL-

action by. the management: The manage- 
auent w ill try to reach an amicable setdement 
With tile Union regarding . disciplinarj' action 
taken or may be taken by them against the said 
•work-men. I f  &e parties fail to reach setde- 
inent the ma^er wiU be referred to the tribunal 
for settlement of the dispute in this behalf.

(12) The tribunal has held that cl. (7) 
■which lays do\TO that the suspended workmen 
shall not be'entitled to any wages or compensa- 
-tion for the suspension period does not apply 

workmen who remained - suspended under 
<1 (9), and-the reason given by the tribunal for 
this view is that cl. (7) only apphed to those 
*work-men who were ailo\ved to resume duty in 
the first clause of the agreement. This view 
-ofjhe tribunal has been challenged by the ap- 
pfSant and i t  is contended that the seventh 
<.-2056 applies even to workmen who remained 
Sto-pended under-cl. (9) and therefore in \aew 
of gI (7) such \vofkmen were not entitled to anv 
c.'^apensation whatsoever for the entire period 
01 their suspension .w'hedier before December 

^23. 1957 or thereafter. \Ve agree with ihe con-
f.=r.tion of the appellant thafcL (7) applies to 
ai; .'iuscended workmen whether thev went back 
to work according to the Srst clause of the ag- 
irisment or remained suspended according to 
cL (1) (b) set out abo'. e. But as we read this 
a-eenient we are of opinion, that cl. (7) read 
ai:riq with cl. (S) refers only to suspension upto 
tha dice of thp agreement and not to  s'jspension 
•c -ir-jaicer. Clause (/.) says that the susp-ended

workmen s h ^ /n o t raise any dispute_pr mi 
any ‘claim with regard to the suspension perio^ 
or lay-off period in any shape or fonn. This 
provision could only refer to suspension or lay­
o ff in the past; i t  could not be the intention of 
the a.tjreement,, for example, that if  any Jay-ofi 
took place in future cl. (7) would apply to i t  
Further though under cl. (9) suspension o f 30 
workmen continued., that suspension wa<; pend­
ing enquiry and disciphnary action. We cannot 
read cl. (7) and cL (9) together for the future 
also unless there are clear terms to that effect. 
Ordinarily, the law is that a workman may be 
suspended pending enquiry and disciplinary ac­
tion. I f  after the inquiry the misconduct L<! 
proved the workman is dismissed and is not en­
titled to any wages for the suspension period; 
but i f  the inquiry results in the reinstatement of) 
the wwkmen he is entitled to fu ll wages for the 
suspension period also along with reinstaiement. 
unless the employer instead of dismissing the 
emploj'ee can give him a lesser punishment by 
ŵ ay of wthholding of part of the wages for the 
suspension period. In Straw Bo^d Mfg. Co.. 
Saharanpur v. Govind, AIR 1962 SC 1500 *; 
1962-1 Lab LJ 420, this Court was considering 
what would happen where approval was grant­
ed or withheld on an apphcation under S. 33(2)
(b) of the Act, and it  was pointed out that "ill 
the tribunal does not approve of the action taken 
by the employer, the result would be that the 
action taken by him would fall and thereupon 
the workmen would be deemed never to have 
been dismissed or discharged and would remain 
in the service of the . employer.”  I t  foilovre 
therefore that if  a workman is fully exonerated 
after the inquiry, he would remain in the ser­
vice of the employer and would be entitled to 
his fu ll wages during the period of his suspen­
sion also. Therefore when cL (9) envisages sus" 
pension pending inquiry and disciplinary action 
it also envisaged the consequence, namely, that 
i f  the inquiry results in dismissal, the workmen 
would get no wages for the suspension period 
while if  the inquirv' results in the reinstatement 
of the workman he would be entided to fu ll 
wages for the suspension period, i f  he is fully 
e.Konerated or to such less \vazes as the emplo- 
}'er ma\- give in case the exoneration is not com­
plete ana some punishment less than dismissal 
can be ia3icted. We see nothing in cl. (7) 
which dearly takes away this legal consequence 
foiJowing an inquiry" and disciplinary action, 
and it sern;s to us that cl. (7) must be confined 
to the period of supension upto the date oS 
agreciae-r :md there is nothing in it which would 
induce us to hold that i t  must apply to’ the fu­
ture also.. So far as the future is concerned i t  is 
cl. (9) which must whoUy apply and, that clausa 
en'risaged inquiry and disciplinary' action and 
the consequence thereof depending up<3n the 
iaquirv' ^oing one 'vay or the other must also

' r
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^  e n w sa ^  by i t  in the absence of any provi- M l 4 )  Th’is im tter farther coasirf" ‘ ̂  
aon about the future in this agreement. I f  the State of Mysore v. Shivbasapoa S h ivT n S ^re
intenuon was that ths workmen who remained 1963 SC 375 where tlie foUo^ving

were made;
“ When the e\ddence is oral, n o rm a U y  th e  

examination of &e wtness w-iU in its entiretj-, 
take ^ c e  before the part\^ charged, who will-
have fu ll opportunitj^ of cross-examining Tiim

intention was that ths work-men who remained 
.suspended under cl. (9) would get no wages for 
the future, even i f  they were fully exonerated 
after an inquiiy'-bnder that clause we should 
have found a specific provision to that effect in 
cl. (9) itself. We are therefore of opinion 
cl. (7) refers to the p ^ o d  upto the date of the 
agreement including the period of grace given 
to the workmen in cl. (I) in order to join their 
duties and not to the future. In  this view of 
ihe matter the tribunal was not unjustified in 
granting w.iges for the suspension period after 
ihe date of this agreement to those whom it re­
instated. The contention of the appellant in this 
behalf must fail with respect to those reinstated- 
We shall consider the case of nine workmen 
permitted to be dismissed when considering the 
appe^ of the workmen.

y ^ IS )  Coming now to the second term ofj 
reference, we find that inquiries were held in /  
the case of the five workmen with whom we are, 
wnceraed. T^respondents however contend- 

^  that the in-qS^es were not in accordance 
principles of natural justice inasmuch 

tx^^tnesses were not e.xamined-in-chiel 
before £ne inquirj’ officer. What actually hap 
pened at the inquiries was that when the wit 
nesses were produced, previously prepareq 
signed statements of the witnesses were read! 
over to them and they were asked whether the 
statements were correct, and they had signed 
them. Statements were also read over and ex­
plained to the workmen charged and they were 
then asked to cross-examine the witnesses. No 
copies of statements of wdtnesses were supplied 
to the workmen at any time. - The tribimal has 
held that this procedure followed by ihe inquiry 
officer was open to objection and against 
the principles of natm ^ justice and that the 
^vitnesses should have been examined-in-chief 
m the presence of the workmen against whom 
the inquiries were going on. The reauirements 
o:. pmciples of natural justice were laid dowTi 
^y this court in Union of India v. T. R. Varma,
1958 SCR 499 : ((3) AIR 1957 SC SS2) where 
it was obser\*ed—  — 7--------- ---------------------

Rules of natural j-ustice require that a part\- 
sao^ d  have the opportunit^■- of aridnr-ino- all re- 
ievant e\idence on which he rp.lipc t E i t ^ a  

3pcnent sh'ou
jevajt e\idence on which he rp.lipc tEiTtip- 
evidence or the opponent slioiilrl t,

presence^ Psid that he shouid hp

<3£go£rjKit>- of cros5-e.mmining the " NviinessS
3ga^a-J iv_that^arU :-, ana^hat no materials 
snould be relied upon against him withcwtT?^
feeing given an opportunity of evnipinino-TR^ 
II  these Tuies are satisfied  ̂ the enquiry is not 
-Gpen to artiick on the ground that the proce­
dure laid do'.TO in the Evidence Act u'as nô  
stnctly followed” .

^ ------J mm
1 iie position is tae same when a witness is call­
ed, the statement given previouslv by him be­
hind the back of the party is put to him; and 
admitted in ewdence, a copy thereof is given to 
the parh', and he is given an opportunity to 
cross-eramine 1 ^ .  To require in that case'that 
me-contents of the previous statement should 
be repeated by ms witness word by word, and 
sent^ce by sentence, is to insist on bare techni- 
cahties, and rules of natural justice are matters 
not of form but of substance. In our opinion 
they are sufficiently complied with when pre­
vious statements given by witnesses are read 
over to them, marked on their admission, 
copies thereof given to the person charged, and 
he IS given an opportunity to cross-examine 
them”. • I

^   ̂ 0° of the appeDant~?
that ^ e s  of natural justice are the same whe- 1 
ther they apply to inquiries imder A r t 311 or 
to domestic inquiries by managements reiatino- 
to misconduct by workmen. I t  may be accepted 
^ a t rules of natural justice do not change from 
tnbunal to tribunal. Even so the purpose of 
rules of natural justice is to safeguard the posi­
tion of the person agamst whom ail inquiry is 
bemg inducted so that he is able to meet'the 
charge agamst him properly.- Therefore the 
nature.orthe mqoiry and statui of the person 
against whom the inquiry is being Held wiU have 
some bearing on what should be the minimum 
requirements o f the rules of - natural justice. 
Where,; for example, lavi^'ets are perinitted be- 
tore a tribunal holding an inquiry and the party 
against whom the inquiry is being held is r ^  
presented oy a kwyer i t  may be posible to 
say that a mere reading of the material to be 
used m the inquin- may sometimes be sufficient;
(see -New Prakash Transpo,-i: Co. Ltd. v. Xe-w 
buvyama Tra_i^poit Co. Ltd. 1957 SCR 98 : 
v(S) .\IR 19.57 SC 232), but where in a domes­
tic inquu:/ in an industrial natter lavA'ere are 
not peimittea. something -o re  than a r e ­
reading or state^aents to be used wiU have to
00 required in o.Tier to saferaard the interest 
or^rne^inclustriai.v.crker. Further we can take 
jUGic:2i notice of , Lae fact that manv of our 
inaustnai workers are ilKteiate and sometimes 
e\-a tne representatives of labour union may 
not oe present to Cefend them. In  such a case 
to read over a prepared statement, ia a few 
n.mutes and then ask the vvorkmen to cro«- 
examine would tn=ke - moci:er>  ̂ of the onpor- 
tumty that the rdss of naraial justice requirs
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W in g iH b its e ir^ S ^ S m iin a t io n  always takes 
much longer S S i a mere reading of a prepared 
statement of the same length and brings home 
the evidence more clearly to  the person agaiJ^E 
w h o m  , the iuquir>' is being held. Generally 
speaking tlierei'ore we should expect a domestic 
in a u iry \v  the management to be of this kind. 
Even so. we recognise the force of the argu- 
mect on behilf of the appeUant that the main
principles of natural justice cannot change from 
tribunal to tribunal and therefore it  may be 
possible to have another method of conducting 
a domestic inquiry (though we again repeat that 
this should not be the rule but the exception) 
and that is in the manner laid dowTi in Shiva- 
basappa’s case. AIR 196o SC 3/5. The mini­
mum that we shall expect where witaesses are 
not examined from the very beginning at the 
inquiry ia.4fee presence of the person charged 
is that the person charged' should be given a 
copy of th e statements'maae~5y~ the witnesses 
NNEcTarT'to be used at the inquiry weU m

before tlie inquin^ begins and when 
%vi"ia5T that tlie copy oi the statement should 
be given well in advance w-e mean that i t  should 
b;; ^ven at least two days before the inquiry is tp 

Tf fhi-: !■; not done and yet the w itn ^e s  
are not examined-ia-chief fu lly  at the jnquity> 
we do not think that i t  can be said that prin­
ciples of nahiral justice which provide that the 
person charged should have an adequate op­
portunity of defending himself are comphed 
with in the case of a domestic inquiry in an 
industrial matter. In  the present case all that 
had happened was that the prepared state­
ments were read over to the workmen charged 
and diey were asked then and there to cross- 
examine the witnesses. They were naturally 
unable to do so and in  the circumstances w ^ 
asree with the tribunal— though for different 
reascas— diat the inquiry did not comply with 
the principles of natural justice. The order of 
ib« tribunal :here%e holding that the inquines 
were vitiated by< 3sregard of rules of natural 
justice is correct. We may add however that 
in SDite of the above Ending the tribunal per­
mitted temiination of the service of lour of 
these five vvorkmen and reinstated only one. 
\Ve shaU deal vnth this, aspect of the matter fmy 
ther u'hen considering the appeal of tlie w^^o^ 
men.

(16) Turning now to the appeal by the 
workmen-respoadents, the first contention raised 
o:; their behalf is that the tribunal went com­
pletely wrong in peraiittiag the dismissal oi 
nice workmen in Ust 'A" to the order of refer-

Mangroo (No. 20),'‘Satish (No. 21), and Raja 
Ram (N'o. 22). The contention in this beh*’ ’ * 
is that these nine workmen in group I I I  
charged with inciting , other workers , to slow 
down wcrk and that was the only charge given ̂ 
to them; there was no Icharge of go-slow by. 
these nine workmen themselves.'. But .the tr i­
bunal allowed evidence to be led to 'the effect 
that these nine workmen were actually. guilty 
of go-slow themselves and gave a finding to 
that effect and therefore permitted them to be 
dismissed. I t  was also urged that there was no 
finding by the tribunal and no evidence to tha 
effect that these workmen had incited: othe? 
workmen to slow down work and therelorte there!, 
was no proof of the charge given to these , 
workmen.* Consequently they could not be dis- ' 
missed oa a charge which was never • made 
against them completely ignoring the charge, 
v.'hich was in fact made against them cancJ 
which had not been proved. We have thCTC- 
fore to see in the case of each workman whether 
this contention of the respondents is correct. ;,. ^

(17) Hanif is the first workman in this 
group of nine. I t  appears from discussion in  ; 
the award v.ith respect to Hamf that though 
in the finding part there is a suggestion as i f  this 
v.orbnan was guilty of go-slo\v himself, i t  ap­
pears that the tribunal kne^v that the charge 
against Hanif was for inciting co-workers to 
slow down work. There was evidence before 
the tribunal to the effect that Hanif roamei 
about in the department and incited workers to- 
slow dov»Ti work and that e\idence was con­
sidered by the tribunal. I t  also appears that' 
the tribunal accepted that evidence and . the 
final conclusion at which the tribunal arriveci 
was that Kanif was righdy charge-sheeted by 
the appellant and the appellant should be per­
mitted to dismiss him. In the circumstances i t  
cannot b e  said so far as this work-man is con­
cerned that there was no evidence to suj^iort 
the charge actually framed against him. Tls 
v.ould al'o be wrong to say that the tribunal 
did not r id  that the charge actually fra m ^  
against hi:n had been proved, though it  may be 
admitted that there is an u n d e rc u rre n t in  th e  
discussion as if  Hanif w’as guilt\- of go-slovv' him­
self. Even so the tribimal appears to have found 
hkn. of inciting other workers and
vv'ouid clearli- be misconduct under s ta n ^ g  
order No. 2i2’(k), for which a workman could be- 
dismissei In  die circumstances we are or. 
opinion that there is no reason for ^o ^  mtCT- 
ference with the order of the tribunax m me
case of Hanif.

r,R  ̂ The >'evt vvorhnan is Xarayan. He ^ ’as 
also char-d  with having incited other workers 
to siow dovm work. In his case also tUe t r -
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fcunal apparendy came to the conclusion that te  
took part in deliberate slow-down, but during 
the discussion in the award, the tribunal started 
by sajing that 1^ was charged with inciting 
other workers tt) ’slow-down work and referred 
to the evidence which showed that Narayan ha.-l 
gone round in the department and asked the 
work-m® to work two looms instead of four and 
to give low production. This. ewdence was ap- 
parentiy accepted by the tribunal, though at 
the end of the discussion the tribunal did say 
that Nara\an took part in deliberate go-slow 
tactics. Though therefore the conclusion of the 
tribunal with respect.to Narayan seems to-sug­
gest as if  he was dismissed for taking part in 
go-slow himself, the discussion in the award 
'vith respect to him shows that the tribunal was 
apparently satisfied that he had also incited 
other workers to slow down. In the circumst­
ances we do not th inF that a case has' been 
made out for interference with the order of ths 
tribunal in the case of Narayan.

(19) Then we come to the case of KhaliL 
He was als'd^harged with having incited 
other workers to slow down. In his case also 
there was evidence that he had incited other 
workers to slow down which was apparently ac­
cepted by the tribunal. Though therefore ths 
discussion in the award was \vith respect to 
incitement by this workman, at the end how­
ever . the tribunal came to the conclusion that 
the appellant had succeeded in proving that 
Khalil was indulging in  go-slow tactics, causing 
fall in production and therefore the tribunal 
pemitted the dismissal of Khahl for the mis­
conduct of slowang-down as shown in the charge 
sheet. I t  seems that the tribunal has not ex­
pressed its conclusion in this and other cases 
m prope/ words and has perhaps taken the 
incitement of other workmen to slow dowm work 
ss amounting to the misconduct of go-slow by 
the workman himseE But the entire discus­
sion m the award shows that the tribunal had 
accepted the evidence to the effect that Khalil 
was inciting his co-vvorkers to slow down. la 
t-iis view of the matter we are of opinion that 
ifiere is no reason toxinterfere %\ith the order 
P^sed by the tribunaJ^mpIy because its con­
clusion was not e.xpres'sed in appropriate words.

(20) .\e.rt we come , to the case of Abdul 
-■^bhan.  ̂ in  his case also the charge was for in­
citing other workmen to slow-do\ni work. The 
e.idence was that he incited other workers to 
"-•ork Uvo looms instead of four. This e\ddence 
.V as apparently accepted by the tribunal but in 
tee end it _said_thar the appellant had succeed­
ed in pro\ing that Abdul Subhan had indulged 
s  go-slow jacti'cs and therefore pemitted his 
ciimissal. Here agsin it seems to us that tbs 
conclusion or the fcribuaal has been e.\-prê sed in 
inappropriate words, though the real finding is

(Wandhoo^J.): [PEs/lsi^] Sup^m e

that Abdul Subhan had incited o t h p / ' 
and ^us brought about go-slow. I n  his 
also therefore we see no reason to interfere with' 
the finding of the tribunal.

(21) Ne.x't we come to Bhagwan S in^ . u© 
was charged with incitement of other woiicers 
to slow down work and evidence was led before 
the tnbunal that Bhagwan Singh went round 
instigating the weavers not to work more than 
^vo looms, though they were expected to '^ r k  
tour looms. This evidence was apparently ac­
cep t^ by the tribunal, though i t  exriressed its 
conclusion by saving that Bhagwan Sinsh had 
committed the misconduct of dehber^te go- 
slow tactics. Here again, we are of opink)a 
that the conclusion of the tribunal has been ex­
pressed in  ̂ inappropriate words, though in  feet 
It did find that Bhagwan Singh was guilty of 
inciting other workers to slow down. We there­
fore see no reason to interfere with the ordcr 
of the tribunal with respect to Bhagwan SingL

(22) Ne.'d: we come to Ram Ekbal. His 
case is e.vactly s im il^  to that of Bhagwan Singh 
and the evidence is also e.-cactly the same. In  
Ae circumstances we see no reason to inter­
fere w ith  the order of the tribunal in his case 
either.

(23) Ne.\t we come to Mangroo. The 
charge against him was of incitement of other 
workers to slow dowm work. In  his case also 
the evidence was that he went round in the 
vyeaving-shed asking the weavers to work .two 
looms instead of four looms. This evidence 
was apparently accepted by the tribunal, though 
i t  expressed its conclusion inappropriately lo  
the effect that Mangroo had adopted go-slow 
tactics as shown in the charge-sheet and there­
fore his dismissal was permitted. We are of 
opinion that the conclusion of the tribunal in 
this case also was expressed inappropriately but 
in fact the finding was that Mangroo had in­
cited other workers to go-slow. As we have 
ah-eady said, the tribunal seems to think that 
this incitement cf other workers to go-slow 
amounts to adoption of deliberate go-slow 
tactics by the parson who is guilty of incftement 
and that is why -Lhe tribunal e.xpressed its-final 
conclusion in wDrds which vv-e conside;; inao- 
propriate. But in substance the finding'is th k  
Mangroo was guilt>- of inciting other workers to 
go-slow. We therefore see no reason to inter­
fere vrith the finding of -Lhe tribunal with res­
pect to ^^angroo.

(24) Nex-t vve come to Satish. He was also 
charged "̂'Vith inciting other workmen to co 
SiOw. There was evidence before the tribun^ 
that Sab'A incited other weavers to slow down 
vvorrc and this evidence was apparently accept­
ed by the tribunal In his case also the tribunal 
expressed its conclusion in inappropriate words 
by saying that i t  held that Satish-had indulged
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m  go-slow tactics ‘ as charged in  the charge- 
sheet. I t  therefore permitted his dismissal. We 
are however of opinion that on a consideratioa 
o£ tiie discussion of the matter in  the award the 
substance of finding is that Satish .was guiltv 
of inciting other workers. In the circumstances 
we see no reason to interfere w ith the find­
ing, of the tribunal.

. (25)..Lastly we come to Raja Ram. His case
is exactly similar to that of Satish and the evi­
dence ^̂ l̂s also to the same effect viz., that they 
were going round together and inciting other 
woricers to slow down work. In  the circumstan­
ces we see no reason to interfere with the order 
of the tribunal.

(26) The next contention on behalf of the 
respondents is that the tribunal should have al­
lowed full wages to the workmen in list ‘A ' in 
whose case it had ordered reinstatement, and not 
merely 15 months wages as it  actually did. I t  
is well settled that "under the ordinary law of 
master and servant the powex to suspend the 
seri'ant without pay could not, be implied as a 
term in an ordinary contract of service between 
the m aster'^d servant but must arise either 
&t)m an express tenn in the contract itself or a 
statutory- provision governing such contract: (see 
Management Hotel Imperial New Delhi v. Hotel 
Workers’ Union, 1S60-1 SCR 476; (M R 1959 
SC 1342)). No provasion in the standing orders 
has been brought to our notice w^hicb entides 
the appellant in this case to suspend the work­
man without payment of wages. But, as held 
in  the Hotel imperial’s case, 1960-1 SCR 476: 
(,\IE  1959 SC 1342) where under S. 33 of the 
Act the right of the employer to dismiss an em­
ployee except with the permission of the indus­
trial tribunal was taken away, i t  would be open 
to the employer to suspend the workmen pend­
ing inquiry and permission of the tribunal. In 
such circumstances such a term in the contract 
of employment would be implied and the result 
would be that if the tribunal granted the per­
mission, the suspended contract would come to 
an end and there would be no further obliga­
tion on the part of the employer to pay any 
ŵ ages after the date of suspension. I f  on the 
other hand, the permission v\-as refused, the 
workmen would be^ntided to aU their v/ages 
from the date of suspension. I t  follows there­
fore that in the case of those workmen who have 
been ordered' to be reinstated there can be no 
justification for depriving them of their wages 
from the date of the suspension which in the 
case of tiie workmen in list ‘A’ to the reference, 
in  ^dew of the agreement of December 23, 1957. 
must start from December 24, 1957- There­
fore. so far ^  these 15 workmen, out of the 29 
workmen, of list ‘A’ are concerned, who have 
been ordered to be reinstated, we see no reason 
for depriving them from their fu ll wages for 
the entire period from December 24, 1957. The

Kesoram CorroN v. Gangadhab (Wanchoo

appeal of the respondents therefore w ith refer­
ence to these fifteen workmen in hst ‘A’ must be- 
allowed and the order of the tribunal is hereby- 
varied to the effect that they w ill be paid fu ll 
wages from December 24, 1957.

(27) As to the five workmen in  list ‘B’ to  
the reference, one workman, namely, Hiralal: 
Bhoniick, was ordered to be reinstated by the 
tribunal and he was allowed cpmpensation» 
equivalent to 15 months’ \rages. His case in oiu: 
opinion is on a par with the case of the fifteen, 
workmen in hst ‘A ’ which we have considered 
above and he v.iU therefore be entided to his 
fu ll wages from the date of his suspension and 
not cniy 15 months’ wages as ordered by the 
tribunal

(25) Then we come to the case of nine 
workmen from list ‘A’ whose cases we have a l-, 
ready considered and who were permitted to be 
dismissed. Further there are four workmen of- 
list “B’ namely, Misri (No. 1), Abdullah (No. 2)- 
.Narain Tewaii (No. 5.) and Din Mohd. (No. 6), 
whose services were allowed to be terminated 
with effect from the date of the enforcement o f 
the award. The first nine workmen'were allow­
ed 12 months’ wages whiie the other four work­
men were paid wages for a period of one month 
along \vith compensation equivalent to 15 davs' 
average pay for each completed year of service 
or any part thereof in excess of six months. ’ I t  
is contended on behalf of die respondents that 
these work-men should have been allowed fulS 
wages upto the date the award became enfor­
ceable. even though the tribunal had eventual­
ly  permitted their dismissal or allowed their 
services to be terminated.

(29) So ta.T ^  the nine workmen in lis t ■ 
‘A’ are concerned their case in our opinion is  
fully c-overed by the decision of ’’ lis Court ia  
Sasa Musa .Sugar Works (P) Ltd. v. Shobrati 
Khan, (1959) Supp (2) SCR 836: (AIR 1959 SC 
923). Clause (9) of the agreement which per­
mitted the continuance of the suspension of these 
workmen, also provided that they shall remain 
suspended pending inquir.- and disciplinary’ ac­
tion by the management The clause went o ii 
to say that the m.anagement would try' to reach 
an ansic-able settlement •-.vith the union regard­
ing disciplinary action taken or to be taken by' 
it against the workmen and that i f  the parties 
failed to reac’n a settle—enfe the matter would 
be referred for adiudication. The contention on 
behalf of the respondents is that this clause 
cieany contemplated inquirj' by the management 
followed by disciplinary- action and . as the ap- 
peUanr held'no inquiry -prhatsoever and straight­
way applied Vvhen tlie dispute was referred for- 
adiudicanon, for permission to dismiss these 
wori—cn the}- v.-ould be entitled to full wa"e3 
till tie  date of the enforcement of the award. 
.On the other hand it is contended on behalf o£
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♦ —ft.  ̂ l€\\' -.̂--—4____ ' O . ' ._ /rtY • <*» _ _ .'the appellant that though cl. (9) envisaged in­
quiry and disciplinary proceedings against tha 
suspended workmen it  also provided tia t tha 
manageriient would try to reach an amicable 
settlement with the union, failing which thera 
would be a reference to adjudication. I t  is said 
that in view of this the appellant held no in­
quiry. Particularly, the factory manager stated 
that he had discussions with the secretarj' of the 
union over the matter of these workmen and no 
settlement could be reached. He also stated 
that the management wanted to hold inquiries 
but the Secretary of the union stated that no 
useful puiTX)se would be served by holding in­
quiries because before final action was taken 
by the management it  had to consult tha union. 
This statement was made by the factory mana­
ger who appeared as the last witaess in the case. 
The secJetary of the union appeared long before 
as the first witness in the case and he was not 
Questioned on tiais matter at all. No such case 
was made but even in the application for per­
mission to dismiss %vhich was filed on June 29, 
1959. to the effect that the inquiries were not 
held because the secretary of the union sug­
gested that'if, would be useless to do so; nor 
was any such allegation made in the written- 
statement of the appellant. In the circumstances 
it would be difficult to hold that the reason why 
no inqnir>- was held was that the respondents 
did not want the inquiry. In the circumstances 
therefore this is a case where the management 
wanted to dismiss the workmen without having 
held an inquiry and the decision in Sasamusa 
ca.se, (1959) Supp (2) SCR 836: (.\IR. 1959 SO 
923) would be fully applicable to these nine 
workmen who have been permitted to be dis­
missed and they would be entitled to fu ll wages 
ftom December 23, 1957 t il l the date the tr i­
bunal’s award' permitting dismissal becomes 
enforceable.

(30) Lastiy we come to the case of the 
four workmen whose services have been allow­
ed tp be terminated. Nothing was urged be­
fore us with respect to the order permitting ter­
mination of service. Nor do we think that the 
order of the tribunal in this behalf is wrong. 
In their case the tribunal has said that i f  the 
inquiry proceedings had not been defective, 
these four persons wJald be iiabie to disrcissai 
as ordered by the appellant. It is only because 
there was defect in the inquiiy proceedinp as 
stated abcn.-e that it was held that the dismissal 
was unjustified. The tribunal therefore v.-ent 
on to perrrJt the te.rmination of service of these 
four workjien under one of the standing orders 
aid finally ordered payment oi , wages fcf a 
period of one month along with compensatioa 
at the rate or 15 days average wages for e-rery 
completed vear of service or any part thereof in 
excess of riv months. The circr,mstance>; of this 
ccse are not exactly similar to those in the Sasa-

musa^case, (1959) Supp’(2) SCR '836”T ‘ (i„.„
1959 SC 9'23) and therefore the principle *̂ 61 
that case would not necessarily apply. 
circumstances we do not think that we shou ld ./' 
interfere with the order of the tribunal. - /

(31) In the result, the award of the tribu­
nal is affirmed in the light of and subject to the 
above modifications; and consequently the appeal' 
by the management is dismissed and by the- 
workmen allowed only with respect to the grant- 
of wages in the maimer indicated above. I r t  
the circumstances parties w ill bear their own 
costs in both appeals.
IG,/D.H.Z. Order accordingly.-

.\IR  1964 Supreme Cour^ 7 1 ^ (V 51 C 87>-
(From Fourth Industrial Tribimal; W. B.)'

2nd May, 1963/
P. B. GAJENDRAGADKAR, K./N. W.\NCHOa- 

AND K. C. D.\S GUPTA, JJ.
M/s. Khardah and Co. Ltd., Appellant 

The Workmen, Respondents./
Civil Appeal N o.'705 of 1962.
(a) Industrial Dispute — Industrial tribu­

nal — Powws of, to interfee w ith action takea-
bv management — Chars
— Evidence must be led 
man — Manager should r  scord a finding on the 
evidence — Dismissal of 
not in good faith by tribu
w ill not interfere with fini 

An Industrial Tribun
with the action of the m

es against workmea- 
in presence of work-

workman held to be- 
oal — Supreme Court.
ling of fact.

w ill not interfere: 
magement in dismiss-
Iding an enquiry into- 
iess i t  is shown that

ing its employee after he 
his alleged misconduct 
the management has not lacted in good faith, or- 
that the dismissal amounts to victimisation or- 
unfair labour practice, or the management has- 
been guilty of a basic OTOr, or violation of a- 
principle of natural justice, or when on the- 
materials, the finding is completely baseless o r ‘ 
perverse. I f  the enquirj' is fairly held and leads - 
to the conclusion that tpe charge framed against
the employee is prov 
shomd not sit in app: 
ed at the said enqui 
with the management' 
man who is found 
essential basis on whi 
tiiê e the enqi:ip.’ cont 
i)efore domesric tribi
enquirv and in brin!:ii;:; home to the vvorlana^
ihe charge framed 

natural jusMce must 

evidence on  w h ich t 

■Droved m ust be led

the Industrial Tribunal 
over the finding record- 

and should not interfere- 
right to "dismiss a vv'orfc- 

nty of misconduct. The- 
ch this view is founded is 
ucted by the management' 
:al must be a fair and just

gainst him, principles o f 
be observed. ■ Normally, 

le charges are sought to be­
at such an enquir\- in the-

'- See Case No. Vn|-42- of 1361, D/-^£9-9-1961‘-

—  Fourth Industrial Tribunal —  “Sv. B.)
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directly furthers tho object ot {W  kct,' AAQely, 
the prevention of smuggling, aM  that being the 
position the impugned section ip clearly, within 
the principle enunciated &\fovB, no t'h it ^by.. 
Art. 14,- 1

The impugned section cannot be struck'dowu 
on the iuiirmity either o f ' discrimination >'or 
illegal classiiicatyjSP. Confining as it does to 
certam classes of goods seized by tho customs 
authorities on the reusonablo I elicf that they are 
smugglpd goods, there is-,only -a ' presomption 
which can be rebutted. .  ̂ ‘ “

(l8) In these circumstan 
doubt whatever that B. l78-i 
Art. 14 of the Constitution 
therefore, to be dismissed wit!

K.B.B.' ■ , • > dismissedl

PresWlng 
to be correct^-

ttn*'gon«raUy

there can be.no^ 
r ‘ doea’jiio t' oSend" 
nd this petition is,' 
coats, i

v<:u ■

(S) A. J . R.1957 S. C. 882 (Y .'M  C;;12? Deo.)

■ ' " 18th September 1957, V - ^  t  '

B. R. Das 0 J., Venkatabama AiYAB,f 
B. P. SiNHA, Kapub and Bakkab JJ, '»

• Civil Appeal no. 118 of 1957. ■ • ? ^

Union of. India, Appellant, v. T. B. Varma, 
Respondent. " • '

(Prom : Civil Writ No. 248-D of 1054, d/. 81-1- 
1956— Punjab.)

(a) Constitution o{ India. Art. 228 — Other re~ 
jnedyopen. • '

Under the law a perjson whose services have been 
wrongfully terminated, Is entitled to Institute an 
action to vindicate his rights, and Jn such an action^ 
the Court will be competent to award all the reliefs 
to which he may be entitled. Including some which 
would not be admissible In a writ petition. It Is 
well-settled that when an alternative and equally 
efficacious remedy Is open to a litigant, he should be, 
required to pursue that remedy and not Invoke the 
special jurisdiction of the High Court to issue a pre-*' 
rogatlve writ. It Is true that the'exlstence of an* ' 
other remedy does not affect the Jurisdiction of the 
Court to Issue a w rit; but, the existence of an ade-, 
quate legal remedy Is a thing to be taken into con­
sideration In the matter of granting writs.. And 
where such remedy exists. It will be a sound exercise, 
ol discretion to refuse to Interfere in a petition under 
Art. 226, unless there are good grounds therefor : 
AIR 1950 8 C 103 & A I R 1954 8 C 207, Rel. on.

(Para 6) '
Anno: A I R Com. Const, ot India. Art 226. 

N. 19.

(h) Coniitltutlon of Imiia, Art. 22S —> Dlnpulcd 
questions.

Where there Is a qiftstlon on which there Isa 
serious dispute, » hlch cannot be satisfactorily de­
cided without taking evidence, It Is not the practice* 
o£ Courts to decide It la a w; It pttttlon.

(Para 6)
Anno : A I R 'Com. Const, of India, Art. 226,r 

N. 42. ■

(c) Evidcncc Act (1872), S. 1 1 4 Statement of 
presiding olflccr lo be accspted.

When tl.eie Is a dl.'pute as to what happened 
before a Court or tribunal, the statement of the"

(d) Evidence Act U872),,silS7—Cross-examina4;' 
tlon Absence >o^^record that.',there was no cros;*' “ ’ 
examination. .v, j , '

Prom thelact (hat there wM no record made 
the depositions oltthe witnesses that there was . 
cross-examlnationr'it can be said that, In fact ahe 
was no cross-examination, and not that the requesSr 
of the party to croas-examlne was disallowed. '

 ̂ ‘ " 'rr(Para 8)' , 
Anno ; C. J. .iJjEvldence Act, 8 .1 3 7 ,^1   ̂ ̂  ̂^

■ *jXe) Evldence^Act U872), S ,^ — ApplicabUlty* or '
_  Act to tribunals4 cNatural justice,)''.; ■'>* •'> ? • '

/ ’U ‘ The Evidence^ct has no application to enquirle^; 
conducted • by tribunals, evenvthough they may be- / 
judicial in character.- The law requlres that such. ' 
tribunals should observe rules;bf natural Justice in 
the conduct of the'enquiry and. If they do so, their 
decision Is not liable to be impeached on the ground'.. 
that the procedure,followed waS'not In accordance* 
with that, which obtains In a Court of Law. Stating'
It broadly and wittA>ut Intendlfag^lt to be exhaustive  ̂
it may be observed;that rules of !natural Justice re­
quire that a partyrshould'have" the opportunity of 
adducing all relevant evidence" on .which he relies., 
that the_evldenceJof the opponent should be t̂aken 
In his dresence. asa^'that he "HHbiila’ be given th ^  
opportunity of cr6ss>examlning the witnesses examui 
ned by that party,'and that noimaterlals should b&* 

Uelied on against him withoutjhis being given aa 
bpportunlty of explaining them.^'lf these rules are- 
satisfied, the enquiry Is not open to attack on the 
ground that the procedure laid down in the Evidence / s J  
Act for taking evidence was not strictly followed.,/
(S) A I R  1957 8 C 232, Rel. on.«  (Para 10)

Anno: C, J. I. Evidence Act. '̂s. l, N. 8. ' ■ »

CASES REPBRREi)'-; . *'
' ‘ • Para»

(A) AIR 1950SC 163(V37) : 1950SC R 566 , 6.
(B) AIR 1954 S C 207 (V 41) : 1954 S C R  738 &
(C) (S) A I  R 1957 S C 232 (V 44)1957'

SC  R98 • ^ ‘V' . ' 1 0 .
Mr. 0. K. Daphtary, Sollcitor-Oeneral of India,,.

(M/s. R. Ganapathy Iyer and Ri 'H, Dhebar, Advo­
cates, with him», for'Appellant.*/ ,,

Mr. Purshottam;Trlcumdas,*;Sr. Advocate, (M/s„ s':' ‘fe 
T.-S. Venkataraman and K. R;-^Chaudhury, Advo-: ’ S
cates, with him), lor.Respondent.'l >  - » ,<,.t

The Judgment of the Courttcwas delivered byi 
Yenkataram a Alyar, J . — This is an appeal 

by special leave aga i^ t the judgment and order 
of the High CourV of Punjab'in an application 
under Art. 226 of the Constitution setting asidd- 
an order dated begtismter 16, 1954, dismis~ing the  ̂
respondent herein,;from Government service on.
the ground that’’it was in ’;; contravention o£ 
Art. 811 (2) of tho Constitution.

(2) The respondent was, at the material dates,, 
an Assistant Controller in the Commerce Depart-- 
ment of the Union' Government.' Sometime ia  
the middle of March, 1953, one Shn Bhan, a. 
representative of a- Calcutta flfm styled Messrs.' 
Gattulal ChbaganlaUoshi, came to Delhi with a. - 
view to get the name of the fiim removed from 
black list in which|it bad beea^ placed, - and for- 
tbat purpose, he was contaotiog the oiCcers ii^ 
the Department, ^ d v  ^

■ly
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information was  ̂given to Sri Tawakley an 
assistant in the Ministry of Commerce and In . 
duBtry (Complamts'liranoh), thiat i-ri Bhan was 
offering to give bribe for getting an order in his 
favonr.' He imisateSiately reported the*matter to 
the Special Police- h.stablisbment. and they de- 
cided to lay a trap for him. 8ri Bhan, however,

, was willing to pay^ the bribe _only after an order 
‘ in his favour had been made and commnnicated,
. but he offered that he would .get the respondent 
to stand as suretyjfor payment by him.

Tho police thereafter decided to set a trap for 
the rospondent. and it was adeordingly arranged 
that Sri Tawakley'should meet, by appointment, 
Sri Bhan and the respondent in the Kwality 
Kestaurant in the ̂ evening on March 24, 1953. 
The meeting took place as arranged, and three 

members of the -Special Police 
were present there tncojmtto. J ' '  , . --

Then, there watfa talk between Sri Tawakley, 
Sri Bhan and the^ respondent^ and it is the case 
of the appellant tfa t during tKat talk,'! an assu. 
ranee was given^^by the ' respondent to Sri 
Tawakley that-thefamount would be paid by Sri 

' Bhan. -<ftertiie conversation'"was over, when the 
respondent was „^bout to ; depart,, one of the

version. On April 17, 1953 Mr. Byrne gave notice 
to the respondent that there would be an or£ 
enquiry, and pursuant thereto, witnesses we 
examined on April 20, 10r>3, and the followi 
days, and th6 hearing was concluded on April 27̂  

1953. .

(4) On July 28,1953, Mr. Byrne submitted his 
report, and therein, ho found that the charges 
against the respondent had been clearly esta. 
blished. On this, a communication was issued to 
the respondent on August 29, 1953, wherpin he 
■was informed that it was provisionally decided 
that he should bo dismissed, and askod to show 
cause against the proposed action. Alonf; with tho 
notice the whole of the report or Mr. Byrne, 
omitting his tecommendations, was sent.

I On September 11, 1953 the respondent sent his 
Establishmentexplanation, therein, he again discussed at great 

length-the evidence that had been adduced, and 
submitted- that the finding of guilt was not
proper, and that no action should be taken 
against him. He also complained in this explana­
tion that the enquiry was vitiated by the fact 
that he .had not been permitted to cross-examine 
the witnesses, who gave evidence against him. 

The papers were then submitted to the Union
oflicera, the Superintendent, of ,Police,, disclosed *.* Poblic Service CJommission in accordanco with 
his identity, got from the respondent his identity-'v Art. 320, and it sent its report on , September 6 ,

card and initialled it, and Sri Bhan also initiall­

ed it.

(3) On March 28, 1958 the respondent received a 
notice from the Secretary to the Ministry of Com­
merce and Industry charijing him with aiding and 
abetting Sri Bhan in offeringlllegal gratification 
to Sri Tawakloyj,ahd attenipting to induce Sri 
Tawakley to accept tho gratification offered by 
Sri Bhan, and in support of the charges, there 
were detailed allegations relating to meetings 
between the .respondent and; Sri Tawakley on 
March 17, 1958,'on^March 21, 1953, a telephonic 
conversation witb|reference,to the same matter 
later on that day,.and the meeting in the Kwality 
■Restaurant already'mentioned;

The respondent was ca lM  upon to give his 
explanation to the charges, and he was directed 
to state whether''he wished to lead oral or docu­
mentary evidence in defence. The enquiry was 
delegated to Mr. J. B>rne, Joibt Chief < ontroller 
of Imports and ^iJjjOrts. On April 10. 1953, the 
respondent submitted a detailed explanation 
denying that he met Sri Tawakley either on the 
17th or on the 21st March, or,that there was any 
telephonic conversation thaMay with him, and 
statiDK that tho conversation whirh ho had in 
tho Kwality nostaurant on the 2 iih rciliifid loan 
insurance policy .̂^of his and had nottiin" to do 
with any bribe proposed to be offered by Sri 
Bhan.

Tlio respondent also asked for an oral cmiuiry 
and desired to,examine Sri Bhan, Sri F'atph 
Singh and Sri Jai NairayaiS in support of his

1954, that the charges were made out, that there 
was no substance in the complaint of the respon. 
dent that he was not allowed to cross-examine 
the witnesses, and that he should be dismissed. 
The Pre-ident accepting the finding of the 
Enquiring Officer and the recommendation of the 
Union Public Service Commission made an order 
on September lO, I9.j4, that tho respondent should 
be dismissed from Government service. >

(5) The respondent then filed the applicatioii 
out of which the present appeal arises, in the 
High Conrt of Punjab for an appropriate writ to . 
quash tho order of dismissal dated September 16, 
1954. for the reason that there was no proper 
enquiry.'As many as seven grounds were set 
forth in support of the petition, and of these, 
the learned Judges held that three had been 
established.

They held that the respondent had been denied 
an opportunity to cross-examine witnesses, who^ 
gave evidence in support of the chargo, that 
further he was not allowed to make his own 
statement, but was merely cross-examined by the 
Enquiring 0E5cer, and that likewise, his witnesses 
were merely cross-examined by the Oilicer 
withont the respondent hiinsoK being allowed to 
oxammo them.

These defects, they observed, amounted to a 
denial of reasonable opportunity to the respon­
dent to show cause against his dismissal and 
that tbo order dated Hopt.oml)i)r l(i, in.’!-!, wliioh 
followed on such enquiry, was bad as being in 
contravention of Art. 811 (2). In the result, the
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bythe'soiTcrsri^^

roapondunt did nWrnsk for „V „ ^ “̂°

c , o , , r ; “ „ U "  r / a n s ' K

1954  w l°, September 1 6
4, w as  bad as contravening A r t « 3 n  (2 ) • ’

' ”  r w . » u o „ “ V r d K ™ ;

respondent 

matter od  ihe merhn ^  gone into'Hjj

stn  ‘■o

““ ■•S' ™>” ”^“>?“ m ’-'^"?“  ’ °‘
f , , f “"juaicaiion of disuutes the the petl-

titled to institute an aciion to vindic«te* his contradicted b V f  Mr Byrne'wh’

cSie'ten'J fn“ 1 “Ption. tbe Court will be "Kfrharit^? be stated’: “

may bo entitled d ^  Petitioner*a\ th^^^”® ° P P “ >̂‘ “ n ‘ty
not liA flflmitiKi • some “which would enquiry to cross.exam?ne th l»W  ® the oral
not be admissible in a writ petition. . - deposed gainst the.petitloner®^^^^“® - - ’ '*

he sbould be required to pursue that rem ed v  anil ^w nether h e .h a d  any  questions'

. » » s T L t i t f ■ T. I . « s . „  I
loga remedy is a thing to be taken btoTns^^ to witnesses.- , »n|ros3.examlnatlon ']

eration m the matter of f-rauting writs” : Vide' elicited inS.the course of hi« f, fi. I'
also E. S. Hashi<, and Son v! The I n c ^ . ““ ination that hefid nJt L L  ® v l
t/x Inveî tigation Cowmission. 195  ̂ g 0 B 788 ' be asked Shri T. Varma to'V. Bote that. |

at p . 7 4 7 :  (a I n  1954 s  0  207 at p. 210 ) (b ) '®''®®3®*‘‘ “ ''nation  U o  w itnessea^^atd  * '
A n d  w hore such rem edv ovioto i^ „ .:n  l .  ■ .  m lL'ht h«.va Ko«« j . . .  M e s ,, a n d  that that » ;

u  I n 1954 8 0 207 at p. 210) (b) ®*'?83 examination Uo witnessan̂  ■ nn,i .
sue remedy exists, it will be a sound ■ ™'8bt baye been due to a slip on his part*''" 

.scret.on_ to refuse to interfere in 2 ‘ («> We have thas.-befor« L l ! '  *!! L

that
io\ wt \ — '* V41 liiB parD*

S I * ! : '

» o rb ." f  f .  .“ r  ? '

DoJS™ “  «®«»^'tol'3ln* .  hl.U
a n y  S i v f l  for 1 that there w a s
.any  m otive for h im  ^  give false evidence Thera

» .PH,

A .

V .—  «.\1SCS, 16 W in  oe a  snnml

xercise of discretion to refuse to interfere in a  

petition un d er  Art. 226, unless-there are good 

grounds therefor. N o n e  such apjw ars in the nre 

sont caso. O n  tho other h a n d , tho point for 

deterininatiou .n  this petition w h eth er  tbe r S !  

pondent w a s  denied a  reasonable o p p ^ r t u n U y t  

P .esent his case, turns m a in ly  on ? h e  q u o s L n  

w bothor  be w as  prevented from  cross e x L i i n i n e

T h a t  is a  question on  w h ic h  there is a  serious 

u iV”  °f' cannot bo .satisfactorily decided

wuliout taking evidence. It is not tbe practice of 

Coitrts to decide questions of that character in 

a  writ petition, a nd  it wcjald h a v e  been  a  pr^n l^

W n 'd ' ‘ he present case « Se
udgos had referred the respondent to a on Apnl 20 1953. an^VoTr w i t n ^ ^ r r e x ^

•“ Jopt. j<^ d a t j  among thm ^e ing  Sri a  B.

learned JudgL%rouirhTvl B u ^ ^^  ' W-.as stated %  respond^, he asked for -

'  ord« a is .ia a lo g  ^  l
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i ; liv o  p u t  t l i0 c o m p la i n t ' i n  w r i t iD g ’ o n :  th o  subso- 

<]>ibnl, ilfttes o n  w h ic li  th o  e n i jn ir y  w a s  c o n t in u e d .

T o  o n o  o f t l io  w ltnoasGS, 8 r l .  P iO o v in t l a n  N « ir ,

(lO) Now. i t  is no doubt truo that tho (ivi.lnnco 

of tho resjiODdent and hia witnoRGua was notj 
Inkon ill iho tnodo’ proBCribturin tho I''vi(l('n 
A c t; bul llw it Act ban no apiilicntion to tiniiuir 
couducioil by Iribunala, oven, tlio iijjb  thoy in 
bo judicial in  cbarnctor. Tho law rcquiios tl 
snch tribunals should observo rulca of natu 

ling of 'tho  doposition^^of-tHo^iw itW es) i  tbo conduct of tho enquiry and if t l
>hov -̂B that tho Enquiring Oflicor^bimself had put so. «hoir decision is not liablo to bo i.i.pGachcd

)irt dill p.oiiially put a tiuonlion iifiioronn.oxnininn. 
lion, and it in dilVicult to reconcile, this with hia 
statomont liiat pormisaion had-^bocn . refused to 

croBfi oxainino tho provlqua witncpcs.^j'

A reading of; tho doposition^^of--tHo^lwitn

‘• soarcbing questions, nnd elicited hll-' relevant 
facts. It ia not 8uggt?8ted tbail;thero -was any* 
npecilio matter in respect bf Whioh dross^oxatni.^ 
nation could havo been but ' was not diroclo<ir 
Wo think it likely th&t'tbe red'pondent did not. 
oroBH-oxamino' tho. wUnesses ̂ b^CAQSo^thero .iras

on tho g ro u n d  that tho p rocedu re  followed w a s  

not'in acco rdan co  vriih that , vrhich obtains in  a 

;Cou^ol Law, -

^’*̂ t f t t i o g  it b ro adly  n n d  without in to n din i; it to 

bo oxbauatiyo. i.t nnay bo obBcrvod that r nlos o f 

, n aturo j juftico reguiro  that ft. p a r t y  Hhould h avo

nothing loft for him tOiOro8c:oxamino.\‘ '■tEoopportunity_of Adducing all rolovant evidonco 
Tho learned Judge3?gavo two^reasona  ̂for aci /( 9O-_wMch_,h.0_tel4es,_ihoij_thg_ey.idoiLC(3_aLiiifl- 

" • • 8tatementfo£ tho rfepotident in/pre^t^oPmenfc. shoul j ^ ^ t a k o n J n _hi3_prc8cnco. and
lat o( Mr.aDyrno:^'ODe-iB that tbo'refe*” *̂  ̂ should bo giyon.tbe oppoi tunity of ^rogŝ

cepting tho
ferenco to that ----- ------------------ -------------------- . . .  .--------------- ;------ ----------------------- ,---------------
was no record madotin'tboMfeposiliona of witnoHBCs exammod, l)y th iitjm rtj’.
v/itnoBSOB that thero A f n o i , !o r 6ss-examinatioiii:'< m a i o r ^ s ^ l ^ ^

But what follows givcn an opportunity of

waa i;o croBS-oxaminiS^ionv'iwhlcKiiaVa^fact'; bot\’: . ' SP— :S ' • ' ^
that tho request of tlTe?re8pdiident.-to^cro’ss-ox<"}.t':|I£ .̂.the3d rules.aro satisfied^ho enquiry is not 

amino was di8aUowea,^r!:V^-.- .open’.tb>ttaok on, tho ground that tho proccduro

Then ftgain-,vth^ loftrned JudgOB say' ib a f  thej 
roBpondont was pr&serit'iat tho’ bearing of tho writ 
petition before them that they pa|que8tion9tohim;, 
ami formed the opinion that hti'was'Bofficiently 
intclligont, and that itLwaa ilinficnlt to believe that 
hn would not have ocoas^examined tho witnesses. 

Wo aro of opinion that this waas a consideration 
which ought not to havo been taken into account 
in a judicial determination of ,4ho question, and 
that it flliould havo been: wholls|oxcludod. t 

On a considoration|of tho'record and of tho 
probabilitits, wo accept tho .Statement of-Mr. 
JJyrno na truo, and hold that tho respondent was 
not lefmod permission to croa8’*oxamine tho wit.

rdence^was not strictly followed. Vido tho rcccnt 
Vdecision of this Court in New Prakash Transport 
\Co: y : Sew Suwarnd Transport Co., lO.'i? B o R 
"08':^( («) A I n 1057 8 0 232) (o) whoro tliis quCB. 
tion in discussed.

■ (ll)'AVe have e x a m i n e d  tho record  in the light 

/^,of the a b o v e  principles a n d  find th at  there has 

■ 'been no violation of tho principle.'! of n atural 

justico. Tho witnesscB h a v o  b e e n  o xa in in n d  at 

g reat  le n g t h , a n d  h a v e  spoken  to all relevant facts 

• b e a r in g  on tho 'q ucstio n , a n d  it is not simgested 

that there is a n y  other m a tt e r , o n  w h ic h  tlioy 

could havo apokon . Wo do not accojit the version

m-p>>co7and that 'Vho  ^ h a 7 g o \ h a n h e ^  '

defective for this reason  c a n n o t ;b e  su stain e d .

(o) Tlio  resp o nden ts  a ttached '; the  e n q u ir y  o n  

lv,o oilier gronndB  w h ic h  w d r o ’stated b y  h i m  in 

hiii petition in tho following  t e r m s :  ■

“ (C) Than tho petitioner was cross-examined ■
. iKl vva.T not enab ed to/niake anJoral statement on 
Jil.'} own belialt •:

(D) That the defence witnesses were not given 
opiiortunlty to tellvtheir own version or to be 

4)c;’.nilne<l by tho petitioner as their depositions were 
contincd to an.swers In w 'y  to questions put by the 

• Inquiry Officer.’- •• : .

'•n  Eiihfitanco, tho chat-po is that tho r esp o n d en t  

1 fill hi:) witnoBiioa Bhdiild .havel^bcon  allowo<l to, 
their evidonco  b y  w a y  6 f ; 'e x a m in a t io n .l iT ^

’ li t', a n d  that o n ly  thoroafler.tthe ofllcor s h o u ld ’ 

i , .M) crosg.exam iiied  t h e m , but'^that ho  took n|)on 

■)i)vv-cif to cross e x a m i n o  t h e m  'l r o m  tho ve ry  

” '■! lif.ii hfril tlieroby violated well.rocognisetl

lirncodure.* Tlioro is also a complaint that pondent'
o n t lo n t ......................... ”

any questions to tho witncBSCS.

■ Indeed, the Ovidenco of Sri Jai Narayan at 
p. 188 of tho Paper Hook bIiows tliat tlio only 
question on which tho respondent wi*<hod this 
witness to testify wan put to him by Mr. ]?yrno. 
Tho evidence of Sri Bban and Sri Fateh Binqb 
was. it should be noted, wholly in support of tho 
respondent. Tho findings of Mr. Byrno aro based 
entirely on s.n r^ppreciation of tho oral ovidonco 

taken in tho presence of tho rosp'mdont.

. ' I t  should also: bo mentioned that tho roapou- 
dent did not put forward theso grounds of com­
plaint in his explanation dated Boploiiil'nr i i ,  
1053. and wo are satipfied that they ai o w)iol!y 
without subatance, and aro an afiertlioiHjlit. Wo 
ncoordingly hold, differing from the loarnod 
Judges of tho Court bolow, that tlio enijuiry be­
fore Mr. Byrno was not defective, that tho re.y-

b a d  full opi)ortnnity of

it was not allowe^to put questions evidence betoro him , and that ho did avi>.il hi 

"''' ■ ^ 1  |v'' ' • • .rdiC 'Bolf;of'-tho same. In  this view, it becomes i

j j la c in g  h is  

im- 
un-



■ s e rs T (n p i.s ,
necessary to flvnroaa or,., ___ '  ■

f -

necessary to e.press any opinion on the second

c S L T J i “ ■
<12) In tho roBuU, wo allow tho appoivl. sot 

naWo the ordor of fcho Court bolow, and diamiea

tJ Jafcf
A p p e a l  a l l o w e d .

(S) A. I. R. 1957 S. c. 886 ( ^ 44, C 130, Dec.).,' 
19th September/l9S7.,;

S. E. Das, 0. J., Y eskaxarL i, Aiyab. Imam, 

SABKAn AND Vivian [Bose JJ . ■
Civil Appeal NO . looj of 1957.

-̂̂ VVellant v. The 
'delus Government ajid others, Bespon.

f  ■’• »' «« •
nr Constitution of India, Art. 311__Dismlssai

* ' f  ■“ ” «

s e r X  rni«^  ̂ contained In the

l * i f *

(b) Constitution of India. Art 311 _  
in rank-ueversion from tempbJaVy po^.

s H i l l i t s s

passed against him was by w ay ^^a

C A S E S  R E F E R R E D ;
(A )  A I R  1953 s  c  250 (V  40) 

(Bj A I R  1954 S  C  309 (V  41)

(P a ra  6) 

P&r&s 
953 S  C  R  655 5
955.1 S  C  R  26 5

rT fc iv o c a t f  P ,uA?vocates“ oT M/s‘. R a j  
. 5  Appellant; M /s . O .  c .  M  

Advocates, for Respondents.

Inder Naraln  &  Co.| 

thur a n d  C .  P .  La i,

The Judgment of tho Cour: was delivered by 

against the decision of the^A khabad"H i^ghS id

irs 'o i
h “ffi'lavits file I in the High Court
by the Personal Assistant to the Director of

a S 'T h f ’'® Governmeit of Uttar Pradesh 
n f l l  . “ PPellant. it w o u lj  appear that the 
W e l l a n t  w a s  appointed froL time to time in a 

-temporary capacity to the SJ^bordinate Agricul.

Juno 1937. 
ic Decambor 1937̂  

22th February

to a l Service of the Uttar Pradesrf Governmeat 
by the Director of Agriculture. iHe served in 
that service during the periodrdefeiled below

(i) From lOth November 198Q[ to I8th
1937.

(ii) From 1st April 1937 to 2?t
(iii) From 9th’August 1937 to 3 

, (iv) From 6th January I93sf
1943. , .|S

(b) I n  G r o u p  I  o f  t h e  S u b 4 d i n a t e , A g r i c u l t u .
, r a l  S e r v ic e  : '  ■.

. From 23rd F ebiiiary  1943 tp^24th April 1944 .

' still in the Subordinate Agricul.
tnral bervice he was appointed to officiate in the 

United Provinces Agriculturil‘Service Class I I  as 
a Uiviaional Supgrintendent' of Agriculture with 
effect from 25th April 1944, jf/ith tho approval of 
the Pubhc Service Commission of the United 
Provinces. He served in C ^ . H  of the United 
Provinces Agricultural Service in a temporary 
^pacity for aboutiten yea|s when he was revert, 
ed to his original; appointment in the bubordi. 
Date  Agricultural.* Servicfe by an order of the 
Uttar Pradesh Goyernraqfut dated 3rd M ay 19,54.

k-.

against his reversion 

o n  le jh  M ay 1954 and 
October 1954. In  the

The appellant protest 
and handed over chargi
■went on‘-leave until 2Ej_ ____

meanwhile, a notice dated l3th 8eptembeTi9T4” 
terminating the appelWnt’s services in the Sub. 
ordinate Agricultural Service’ -was issued to him' 
by the Director of;!Agriculture!' The notice pur- 
ported to be under B ./2 5 , cl.' U) of the Subordi.

Buies. This notice 
stated that the appella'nt’a services would not be 
required after the expiry of one month from the 

date of the iasue'^of/the order terminating his 
services. > /

The appellant chitlloDged the validity of the 
aforesaid orders of Reversion and termination of 
hia services. The-ffigh Court lin dismissing his 
apphcation came .to the conclusion that the ap. 
pellant had not been’, dismissed or removed from 
service and that Artl 811 of the Constitution did 
not a ^ ly  in the circumstancea'of the case; The 
High Court dismisam an aoplication filed by the 
appellant for the; issue of a certificate that the 
case was a fit one ior appeal to this Court.

(3) I t  was conceded before' us on behalf of the 
appellant that at no time was the confirmed in 
any post either in\|ue Subordinate Agricultural 
Service or in the United Provinces Agricultural 
Service Class II . In our opinion, the finding of 
the High Court thAfc,,the appeUant, had failed to , 
establish that he tvas confirmed as a member of 

the Subordinate ‘gricultural Service, based upon ■ 
the materiala befoife it, was a ^rrect finding. I

The further finding of the High Court that the f 
appellant’s contenfiion that hefhad been absorbed

'T».f ■ • =■ '
<tg.
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circumstances we find no merit in the request of the plaintiff to quash the ^n is h - 
mcnt o/der or the appellate cider. The petition (Suit No. 593 of/1984) is 
accor^fcgly dismissed. Parties will bear their own costs.

Petition/dismiŝdZ

, — ^[1987 UPLBEC (Tri) 74]

D. S. M liR A  (AiM) AND G. S. SHARMA, (J.M.)

Registration No. O. A. 186 of 1986, decided on November 12, 1986 

Ashok Kumar Applicant

Versus
State of U. P. and others Respondents

(A) Adverse-remark-Justification of-Reporting authorities given good 
entries—Adverse remark by acccpting anthority self-contradictory ‘“ con­
sistent—Adverse remark not justified. [Paras 36 and 37J

In our view, the adven; 
a^hority is self-contradictory 
jiS icial work is satisfactory 
applicant that for his , 
any higher Court or authority 
trative'work in the year 1982- 
impress with his work and 
ability.

; remark given to the applicant by the accepting 
and inconsistent with the earlier suitemect ifaat his 
and further his working capacity is good. The 

work, he did not get any adverse comment from 
and as he was not called upon to do any edminis- 

S3, it  is totally incorrect to say that he could not 
required to develop better judgment administrative 

' . (Para 36)

We, therefore, find no good ground to justify the adverse remark gi\en by 
the respondent No. 1 to the applicant in the year 1982-83 and it  adverse to be 
expunged. 37)

' (B) Central AdministratlTe Tribunal Act, 1985, Section 19—Application of 
Eviderce—Scope of—Inquiry anthority not give due consideration to evidence 
before him—Ignored material circumstances—No reasons given to discard evi­
dence and accepting ora l evidence of prosecution—Finding enquiry not faastd on 
le^al evidence—Charge and Punishment set aside. A ll India Service (Discipline 
and Appeal) Rules, 1969, Rule 8, Cl. (c) (24). [Paras 28 to 33j

(C) Disciplinary Enquiry—Cross-examin^ion of witness—Other  pa^y 
cannot be falamed^or not cross-examming'uialess a witnesriTexamined by a 
M rty  [See A ll India Services (D isa^ine ahd'lsLppeaI}~Eulcs, 1969,“ Rule 8 (4) 
SHd^TS)].- [Paras l5  and 16j

Case-law .-l. A IR  1964 SC 364 ; 2. A IR  1964 SC 477 ; 3. A IR  1969 SC 
966 ; 4. A IR  1978 SC 1277-Relied on.

(DTDisciplinary Enquiry—Evidence_anj proof—Fact finding rep^ t o f 
District Magistrate—JUistrictTVIagistrate not examined—Report c.inhoTbe.read 
aTsubstantive evidence. [Paras 16, 17 and 18]

We fully agree with the view expressed by the Hon’ble Judges of the 
Allahabad High Court in that case and hold ihat as the report dated 13-1-1976 
of the District Magistrate Agra was not a legal evidence,̂  it  could not be relied 
upon by the inquiring oflScer and thereafter by the respondents for holding the 
applicant guilty of charge No. 1. •• [Para IB]

•I ■:i

‘S'--*,



^  .....  "
■ ------

UPLBEC]

Case-law-

Ashok Kumar v. State of U. P.

-1. JA IR  1972 SC 330 ; 2. 

162.

1972 SLR 355 ; 3. 1980 LLT (Se™ «)

^  ̂ (El Di cipliMty efulŜ ^

r£ S iv ra '.t- :;p » ^  -
H e  report of the D istria  , S o « 1 o r S p r “ of

jy u 'o n  it as the statement of reduce the District Magistrate p
t v s i the duty of the P f  ̂ “ ‘̂"S.^'^^rf^lePdisputed fact by the ap 

i i t S s  and in view of the clear demal of the^di.pm Magistrate
his explanation before VJospel truth and substantive evidence

S ' o „ r  r  S s : r S ' R 4 . ^  as a w „n= . aad afford^s a„ oppo.

r„i.y .0 .he appli-caPt .0 -s.e.a™ae^h.- —

Aearvval for the applicant; Chandar

V  l U  L U ^  ----

'(F) SuitabUity for promotion to selection grade

C o u n se l.- S : C. Budhwar and Sudhir 
Prakash for the respondents.

JUDGM EN!

G. S. Staraa (J. ten

Pradesh for 3 rehefs noted belovs applicant to officiate

®  ‘i L ' S t o l  ftTMia^Adaaimst^^^ Serviee with effect

from 1-1*1986 ; . ,

(iO the order of the State “ £ t  'fo f  S“  >ia,; ■

1985 ‘j i l4 \T ? ^ a tX e d  and the applicant be totally
without cumulative effect f  ^
and completely exonerated of the charges, a

(iii) the adverse remarks in a p S lS S d e ^ T k  Gon̂ ^

2. T h r r te 'r ia l facts o f this ea|= “ re * a j ^ S

Uttar Pradesh Krishi UtpadanManHi Sam Mahajan is stated
v/as posted as a Clerk ia the ivlanji _ _ • ^ 26-12-1963 (copy
to iS a lady of ill-repute and ^ ;h a d ; {]. P. Lucknow had asked
annexure 1), the Deputy Dire-toj-’ -   ̂ officials who were m o
the applicant to retrench 3 clerks ana s ^  as suv-h,
the sanctioned strength. Km. ^  o f the direction of the Deputy

•»', w * “ ”' f ■ : ‘V'
-  ^  . - n  -  • '



-i
W.

f^ J ;^ A .? i'rn T th ? C o m S io n « 'A g r
traie, Agta ana i against the app i™ ' .. Cominis-

Staiuri Ms" port <la.«<i 'M-'976 ^ A  II) to .h. C «

S‘„n=.snbmi«edlmr2 ‘

w m ^ m m

i i i S l l S i i s s s s

convenience :—

- • 1. .  . .

[198

: : t i A : « « » t T i w = . u A s p —  

That during

3  A®;* a S  <Ja«d January

“ k . ‘ S . S l S ‘« T M a 1 d S “ ^ —
1975 it  was found th a t. amoved the state-
(1) YouonJanuary7, W  surr prasad

ment dated ~ R„,ara Area, district Agra and
Chaudhari, N ai^ahsiW a .  ̂jj-g Deputy Director

the letter datedpcem ter - ^ ^  District

Mandis, U. the Distnct Magis-
Magistrate and «̂ ŝPite b ^ documents in original
trate, Agra, you did not return

a n d  later P ^ a d
S ° ;  of the Deputy Director, Mandis.

Thus, you are guilty “ ' ' " ' f  r w ? n g ^ ^ ^  ‘ ^ s  you
t =  “ o Z S ie l f b r S r o t  Rule 3 ( I )  of AU India Services 

^  (Conduct) Rules, 1968. 

“ “ t r o ^ e w M ~
Radiogram No. 912/11 Magistrate, A g l
Unnao as Joint Magistrate and the D ism c i^ ^ ^ ^

,  directed to reheve y o u  ^  to U n f
^ --- charge at U n h a o  a n d  orders oi y ° “ * “ . M

S ^ - - - > ^ r t i f ic a t e  o f  b an din g  over charge a n d j f
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some other P»P«- “  Tn d ' ^ ^ 0 “ f S ' “ “ 5 ;V «6
envelopes, ^J'’! ' ‘J g ^ “ eceived by vou. but you refused to sign 

, the said papers were  ̂ ’ Sri Beneali Mai to
■P n s  r c h i g e  «r.,ficate of

“ r ' f  1 i X ° o r . S t  G o ,e ..e „ .  also

of the Collector;

Thus you are «uil.y of » hi=b

r m S e d °V S .fr o ? r „> : H O  a ,, .ndrserii=« ,Cc.d„c.) 

Rules, 196S.”  , i

3. The suspension of * “ ^rd?aie* as Joint

on I-3-1977 and he »»YSes„o nde«t  io  1 ” «pted .he report 0:' cisdplin 
Magistrate, Gorakhpur. Th. P punishment of censure upon tae
are inquiry and decided to ™P. ^;o. 3 for its advice under the
aoplicant and sent the record ?  P , Ann^an Rules, 1969 (hereinafter
pS^ions of AL India Ser;ic« seri.™s view

referred to as the D. of withholding of 2 inoremenis with
of the matipr and advised a P™>s«ment opinion, the matter was

cumulative effect. n'spondent N o. 2, the Central Government

referred by the Respondent  ̂ f  f  f  the Respondent No. I vide its
for its decision. 0 °  o) awarded the punishment of with.nolding
order dated 31-1-1985 (copy "o the apoU and ti.e period
iBcrementsforlyears ' ' ' f  f f ^ n  The applicant preferred
°a'Tp5afo«” ,? 3.'T 8f»n Sr“ n f . 6  P)oftheD A,R«.es to the R.nondent

No which is still stated to be pending.
’ c tv,f> TA«: on 6-2-19S1 with retrospective

4. 'r^®^PP]'°^"V'^''^fh^7hatch-matesof the applicant were promoted
due date 7-7-1973. • juiv/Au<^ust 1977 and the applicant was

Spl‘id?d”a t ^ h r ^

S S t  h 'S S  a r e ^ S e '^ r  ̂ ^ s n p r s e s s i o n  on to the

Respondent No. 1, which is still stated to b . p.ndin^-
- T V  1QQ1 -inH 1982-83 the applicant was posted as Addi-5. In the years 19S1-S2 and 1 9 8 ^ _ g ^  ^

tional C o i ^ ’-ssioner Agra. In t y applicant and the same
in Agra Division and and ac^eptina authorities. Even m
were approved and accep^d by th = a “ ood entry to the applicant

■ S L J r a r ' S n S i o ? r i S « ^ ^ ^ ^ ^ ^  

entry in the charaote,

roll of the applicant ;—

“He has not so far been able to impress with his work, 
develop better judgment and administrative abihty.

He needs to

The applicant made a representaton 1 ■>?<■!"« «■=
entry which too is still stated to be pending

\ X tr.Rnlp 3 72A 1 of the Indian Administrative Sersnce (Pay)

J--'- j;:.-
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promotions of the IAS officers of 1973 batch in selection grade and a large
number of officer junior to the applicant were given promotion m the Svl^hon
grade w. e. f. m9i6 but the applicant was superseded. The applicpt made 
a representation against his supersession on 6-2-1986, copy annexure l3,
no effect.

7. The facts stated above are almost admitted or undisputed. In his
application, the applicant has alleged that the inquiring authonty Pl^ced i s 
rehance on inadmissible evidence, surmises and suspicions in holding h-
cant euiltv of the charge Nos. 1 and 4. The d.sciphnary mqmry was no. hdd 
accordins to law and the report of the inquiring authonty as well a. th. cp.mon 
and advise dvenbv respondent Nos. 2 and 3 are agamst law and principle, o 
natural justice. It'is  also his grievance that the evidence produced b h m in his 
defence was not eiven due consideration and was brushed ^ide without ^  
any valid reason. According to him, the District Magis rate and the Commis­
sioner, As-ra, who had made the inquiry into the conipiamt of km . Asha ^i^h^jan
were prejudiced aeainst the app lican t and the inquirv neld by them no. fair
and the findinas eiven by the inquiring authority against the applicant in tn . ais- 
cio linary nroce'edinss on the basis of the said reports are perverse m law. Tne 
Accepting Authorit'y (Chief Secretary) had no occassion
applicant'as AdditionaLCommissioner, Agra in the year .19^-83 and th .r. \\.s 
no basis fo r^ \ in g  adverse entry b.- him to the apphcant in that \ear d.bpiu _ od 
reports from lhe initiating and reviewing authorities. I t  is also alL^ed tha. vhe 
promotion and confirmation of the applicant in the selection grade in 
the effect of washinsoffall the previous adverse matenal againbt tne app^^nt 
and in view of the pendency of appeal and representation apinst the pun.bi.ra.at, 
the applicant should not have been superseded in the ieleciion grade.

8. The application has been contested on behalf of the respondents. In 
the replv/counter affidavit filed on behalf of ‘respondent No. 1
on account of the disciplinary proceedings pending
period of probation was extended from time to time and on the contusion of th. 
disciplinary proceedinas, the respondent No. 3 recommended only the stop,.a^ of
2 increments, which related to the period after the period of probation, th . appli­
cant was. therefore, confirmed w. e. f. 7-7-1975 vide SK
applicant was given fully opportunity to defend himself in the discip.inar inq jir^, 
which was held according to the rules and the report ® ^
based on eWdence and it does not suffer from any defect. 
dated 2^-’ 0-1979 of the applicant against his supers.ssion in ti.e senior time 
S e  h t  been received bv the State Government. The adverse entry given to the 
aSlicaSi^^based on his work and conduct and his contention to the contrary^ 
not correct As his representation against the same is pending, his claim b.iore 
the S ^ n a l  is pro’maSire and it is also barred by Section 20 of the Administra­
tive Tribunals Act (XHI of 1985). The selection grade is given on the recommenda­
tion of the selection committee and as it did not find the ^
tion in the selection grade, he w-as rightly superseded and 
misconcieved. A sin^lar reply/counter affidavit v/as filed on b.half of th. r ^
pondent N o . 2 a n d  it was stated that the applicant has not inaae out an>^^ood

for the reliefs claimed by him. The respondent No- 3 did not file an> repl> 
in this case. The appUcant filed 2 rejoinders reiterating he S^ounds taUn by 
him in his application and denying the allegations made by the respondent Nos. 1 
and 2 against him in their counter affidavits.

9 We have heard the learned counsel for the parties and have dso care­
fully oerused the record in the light of the submission made before us. The rdiot 
n claimed, by the appli^nt d irec tly^-

Uiirectly depends upon the remaining two other reliefs and as such, we will first
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0 .̂ ^  Ashok kumarv. state of XJ. p .

UPLBEC]' U P L B E Q  ^ ..., J.QJ. quashing the

„ke .0 e,a..me ,h=
punishment of 0 I  2 years without curaulativ^ charge Mos.

r , V p S . ^ d ^
10. T h e  applicant ,-,“10-75 c o p y  annexure  1, ad  regard-

namely, D. 0. i « «   ̂ f  t s ^ m m ^ A -
(jant by tne Depa;-> -̂ce Mandi Samiti, Ac,r at that

ine certain was the President of were^in excess

in"'that ofice app v ^ j h r M a b ^ L  was tl'.e junior most
time. l t ‘^ ° - ° ; „ h h e  b ^ i s c f  seniorin%Km. A s h a  M a b j ^ ^  M a h a ja n

the on ^h^, G u p t a  K a in d a r

bavins i l l e g i t ^ ^  .em o v e^^e  ^ ^ ^ . e r S

a n d  the D e p u ty  staff in accordance ' ' ‘f  one  G a y a  Prasad

Gupta and retrench ■ containing f  A a r  is reported to have

^ f t h e  ^ ^ n ^ l , ^ . t % i t u d a r  Barara  area in district A g r - ^ P ^ ^ ^ j  follows
Chaudhan, N a ib  T a h s u d a  , its copv is not o n  the ^ faced with

IS r  r « S s o -
h^d“ c o W < l some evk .g «  <«

tion, the isaib .-5 contenaon of 5 ° ' ° -  ° “ , w e  two docum ents very

m ent in support f j P ^ “ ondents have v S n  the charge of rape
inquiring o & c e r  a nd  the re-p .^^ojjjje^tion .  based o n  this

o n  the basis of th" eviden ^ ^  any  w ro n g  mferences.
■ ■ • rMTi-pr and  not o n  surmises 01 cuij docum ents (.a)
inq um ngom verandn  Evidence, annexure 3, ci es ^  Q letter dated

11. The copy of J^i<=®^'addressed to the G o verno r

complaint of K m .  A s h a  the Chief Secretary to t j ;

25-1-1976 of of the District Magistrate. A = ^  ^

and  (c) report nral evidence in support oi w .- .re the inquiring

sioner' Agra Neitl^r ^> ^o ra l eud P ^°/"“ ?he S o  of Evidence
cited in the M e m o  of E  evidence, m entioned  m  -  h ad

officer. R e g a r d m g  t of K m .  A s h a  w iU  s

officer^ ( C o m S S o n e r  ^ ^ ^ ^ ^ ^ ^  D ^e^S^s charge" red^y aro je

offic'.r has mentioned m , district ^̂ ^̂ Sistrate, A„r gjĵ an-
s e n t t o t h e  Commissioner b

I  u.-.'d * ;.• ' .■■■■■■ ' M  / - .. '■ ‘ i
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the files from him. He did not immediately Tahsildar Sri
P.M. he f>Miod that the stcitcnient dated 26-12-ly n  =i'^Q oy . . from the
Chaudhary and the report of the Depi^ty Director, Maod^ \ = accepted
file. Tiiis District Magistrate called Sn Trivedi on phone and Ŝ  ̂ P
that he had removed these papers for ^ In ’his explanation
the explanation of the applicant, the report furt ^  . 26-12-1975 had
Sri Trivedi has mentioned that Sn remained
been given to him persoaaliy and was, there , . j  -gjej to the District
through out with him in his personal custody. nisirict Magistrate or the
Magistrate nor did it bear any endo^ement by
serial raoer number of District Magistrate s ule* letter
26-12-1975 sent by D eputy  D irector, Mandi Parjhad ..‘......This
addressed to Sri Trivedi by name and not to M ^  ^

these papers from the custody of the Distnct Magistrat .

13. After considering these facts, report of inqm^ dat&d^^3-?-1976. 
stated a:ove, this charge based exclusively on a  P^^ ^

Tnis statement has been “ “^^loned m the memo of order No.

aiven'^ aanexure 2... It was rn^tioned p to cross examine

4094 dated July 19, 1976. that an"d aW'^to produce witnesses in
witnesses mentioned m suppor. of the charges ana ^^o • j j,
his defence. Sn Tnvedi did net cross examine the Di.tric^^ ^nd on
Pradhan whose report dated Jj^t^'^t^ 'j^aoers were removed from the
w hose averment it was sougnc to b-held th..t i  oave thus no reason

f h e K s ;i = t ''£ £ L t \ * o

S " > r  t ;  ?p“p S ;  t ,U ^  on
fctler daui 13-M976 of the D.strict Ma5.stra.e. " W

not take into consideration even the dispute the tmthfulness
and was of the view that m case the vvanud to d sp
of the contents of the «P “ ‘ ‘ ''= the
applicant to cross-examine mm. As the 1 against
District Magistrate nor produ.ed_aoyevi^^^^^^^^^^
the applicant was found eitao-ibhed. Th . . the similar view

• respondent No. 3 when moved for ad\is^ i-n -r dated 27-8-19S0, copy
of the facts and evidence as appears from itb uU.r
annexure 8.

14 The report, annexure 7, clearly goes to show that 
t!ie facts stated'Tfn the report of the District Magistrate about his 
r ^ T iS a  the 2 aforesaid documents from his file. The report of tne District 
Magistrate thus became a disputed document. It cou ld , be read m evident 
nrrelv as a fact finding report without formal pVoof for initiating action a, 

aonfcant but in cale thVrespondents wanted to rely on it  as the statement of 
fact ot the District Magistrate contained therein, it was the duty of the prebentiiie 
office to produce the District Magistrate as witness and in view of the clear denial 
of th'̂ e disputed fact by the applicant in his explanauon before the ’
Se J e i r t ^ X ^ ^  Magistrate could not be relied upon and ac^Pted ^
Bospel^uth and substantive evidence without examming. the district Ma^st 
as i^vitness and affording an opportunity to the applicant to cross-exanune him.



t
D f’LBECj Ashoic ICumar v. State of l). I*.

' I s  Our attention has been drawn on behalf of the applicant on the pro 

visions of Rule 8 of D. A. Rules. According to clause (b) of sub-rule (4) of I^ le  
B authority hasjQ-draw a list of dnnnrnPitts J a y lm i^ a a d a J ^

a r t i d ^ f  charge are, proppjedJa.be.§ustained J t  will 

point out that-oSIytE^^po^rof the Distnct Magistote has been_ 
— >ned jp nf~Hnciimepts aod the name of the District Magistrate~tr^

thTchar^e N o. I w ^ lo u p f  

S u b ^ ^ ^ ^  provides that on the date fixed f5Fthe

^■nfiTnrv~the oral and documentary evidence, by which articles of charge are 
^  osed proved shall be produced by, or on behalf Q̂ i b u p ln W ,

Thp V t̂̂ iesses sFall be examim T I^ , oron-jpehaif ' ^ , ..the p T ^ n t ^ _ 
Ka n /̂^cc-pYQ^nlT f̂*f  ̂ hv- nr on_ behalf Oi. the m ember o f the_$_ervice»

authority, thp  x t̂nesses snail oe examined ny, m
^f^pr nnH mav Ijecross-cxamined by,_cirj[iiî ehalf Oi, the^ember of the_s.ervicĝ  
S^^TSStME'SrtET â ^̂  is t E ^  thTlMHcrMagiSuate, Agra, on whose 

report the charge No. 1 has been found established against him,_wasjgLther cited 
as a witness nor otherwise produced, by or on behalf of the disciphnaiy autq^ty, 

as suchrthe applicant could have no occasion to cross-examing_the_Pistpĉ  
--- i— r---  ■—---- K„ xbe respondeat Nos.J-aruLlanHjhe inference drawn a.gaiastjim-b^ - .

with this view and are of he

opinion’thatunless a witness is examine by a party m support of his case, the 
nther nartv cannot exercise the rigEt of cross-exammmg him. The applicant, 
therefore, cannot be blamed uoL ciObH-Kxamiiiiug -tire DislnXit Magistrate, 

Agra. The view taken by the respondents to the contrary is not correct.

16 Thefa^nding report dated 13-1-1976 of the District Magistrate,*'' 

Agra has been read in evidence in this case as a substantive evidence, which was
not permissible under the law and rules of natural justice. We will like to quote 
below the observations of the Hon’ble Supreme Court in the <^e oi Mjs Bareilly 
Electricity Supply Co. Ltd. v. The Workmen and others, AIR 1972 SC 330 m

support of this view

•‘But the application of principle of natural justice does not imply that 
what is not evidence can be acted upon. On the other hand what 
it means is that no materials can be relied upon to estaolish a con­
tested fact which are not spoken to by persons who are competent to 
speak about them and are subje-cted to cross-examination by the 
party against whom they are sought to be used, when a document is 
produced in a Court or a Tribunal the question that naturally arises 
is, is it a genuine document, what are its contents and are the state­
ments contained therein true. When the appellant produced the 
balance sheet and profit and loss account of the company, it does 
not by its mere production amount to a proof on is or of the truth 
of the entries therein. If these entries are challenged the appellant 
must prove each of such entries by producing the books and speaking 
from the entries made therein. If a leUer or other document is 
produced to establish some fact which is relevant to the enquiry 
the writer must be produced or his affidavit in respect thereof be 
filed and opportunity afforded to the opposite party who challenges 
this fact. Tbfeis both in accord with principles cf natural justice 
as also according to the procedure under Order XIX, Civil Procedure 
Code and the Evidence Act both of which incorporate these general 

principles.”

17. la ihQ Union of Ir̂dia v. Sardar Bahadur, AIR 1972 SLR 355, the 

f)a'hk Supreme Court has held that even the statement recorded in Court pro- 
edings under the Prevention of Corruption Act cannot be relied oa in depart-

UPLBEC (Tri)-ll
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mental inquiry and the fact has to be proved by calh’ng ibesaid witness again the 

departmental inquiry.

^  18. In G.S. Sial v. President of India, 1980 LLT (service) 162, the Allaha­
bad Hiail^urt while considering the powers and jurisdiction of the High Court 
in a WTit petition challenging the findings and the correctness of the procedure 
adopted in disciplinary proceedings had held that the High Court while considering 
the findings recorded against a Government servant during disciplinary proceedings  ̂
cannot reappraise the evidence and arrive at a dirterent conclusion. The High r 
Court does not exercise any appellate power. Since the High Court exercises  ̂
super\isory jurisdiction, it has limited power to ascertain as to whether the | 
findinss are based on legal evidence on the basis of which a reasonable person 
could come to the conclusion to which the inquiring officer may have arrived.
It was further held that the technical rules of evidence which regulatê  criminal 
trials do not apply to the disciplinary proceedings but nonetheless, the jndin^M. 
the ir̂ _njring officer must be based on legal evidence and it should not be based

on rnn’>rfiiresrsufmises~or on suspicionT^usDicion. however strong cannoTt^ F 
ihepla^f^proof. We fully agree with the“ view expressed by the'HoFble 
"judaes of the Allahabad High Court in that case and held that as the report dated 
13-1-1976 of the District Magistrate, Agra was not a legal evidence, it could not 
be relied upon by the inquiring officer and thereafter by the respondents for 

holding the applicant guilty of charge No. 1.

19, In view of this clear legal position, it is unnecessary for us to examine
theca^of the applicant regarding charge No. i in any other manner and we 

hold that the finding on charge No. 1 against him is not based on any legal/ 

evidence and is liable to be set aside. ~J

20. Coming to the charge No. 4 quoted above, radiogram dated 3-2-1986 
of the Government to the District Magistrate, .Agra containing the transfer order 
of the applicant from Agra to Unnao, radiogram dated 6-2-1976 of the District 
Magistrate, Agra to the Chief Secretary, Li. P. Government stating that the appli­
cant did not hand over the charge and was tra:e!ess and D. O. letter dated 
8-2-1976 of District Magistrate, Agra with a report dated 7-2-1976 of the A.D.M. 
Sri Varshney to show that the applicant was absent from the office prior to the 
receipt of the transfer order and despite the information, rejecting his application 
for permission to leave the station sent to the applicant as well as the transfer 
orders served on him he neither came to the office.nor returned the charge certificate 
of handing over charge and the oral statement of Shri, Shanti Swaroop Peon were 
cited as evidence insupport of the charge. The deience of the applicant was that 
he had left for Aligarh in the early morning on 5-2-1976 after obtaining permis­
sion on telephone from the District Magistrate in the evening on 4-2-1976 in 
connection with the betrothal ceremony and on account of his falling sick there, 
he could return to Agra only on 8-2-1976 as a sick j^rson and thereafter remain­
ed on medical leave duly recommended by the Divisional Medical Board and the 
transfer order was not served on him her he refused to sign in token of his having 
receive the transfer order on 5-2-1976 at his residence at Agra and the charge is 
incorrect. He had examine Shri R. K. Sharma Assistant Sales Tax Commissioner, 
Muzaffamag^ with whose daughter the applicant was married on 27-2-1978 in 

his defence.

21. The report of inquiry, copy Ex. 7, shows that the inquiring authority 
first considered the defence evidence and thereafter the statement of Shanti 
Swaroop, Peon and formulated a point saying ‘here again the main issue is 
whether Trivedi obtained the District Magistrate's permission to leave station in 
the morning of February 5, 1976 or whether the District Magistrate had been 
trying to contact him for serving him with the orders of transfer from February 4
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nwards- A fter consideriDg Hie ^  ° 2M - ^ t b e ^ i a q S S g  authority  held 

^  13-1-1976 aad^Swifiniissioner dated 25 1 ’ ,, ^ 01, it was un thm kab ie

fh  i  v ie ^  o f the grave charges pe ud m g ag am  t the a^pU

that in . M agistrate in his senses w ou ia  betrothal ceremony

" ’,““ ‘„ 5 S  S  b S t e r  had already bea  r«c .ve i ™  “ ' S f r o m  th’e 

h in̂ a arranged from  before, the for leaving the station. The

S S L t  Magistrate in  the early ° ° ; : 5 ; ^ ^ o n  the recom m endation o f  ths

S S S  o f > - = „ ^™ 7 = v S r?h e U ':'a ” d h f  J  no reason .o d i « «  .he

in Uhi, . h . .

,  ,S - .,,? 6 X h T S o ^ y | ^

i i i i i i i s ^

'T ^ h e S ir r r f  ~ f ? “ S  “g r  d l S ^ S " ^

e A n id . 226 of >h. C o n s « n  M R  197S SC 1277.

appeal in or.25-7-1977. H .d id
-7i The P e o n  Shanti S w a r u p  was fir.t exam in   ̂ ^as exam ined

■ S 'T e  C ' i l “ t i l S  r a S S '
request of B^sah ^ , ,opes 

r r « . r r ; : i V t a r " h L  L f
In his cross-examination, it p given the ^  , '^jgnt to
taken the dak to the applicant only  h i ^  r  ^^^  f a t h e r

A s  on  that day , he was pif ^e  had  waited t ill his ^^^urn.

t^^app ,ieanthad*«u .uA ,.arh . Accor. ,
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ingtohim the applicant had returned to his residence at about 6.30 p.m. but 

could not deny the suggestion that he had earlier stated that the applicant had : 
5emned ar8 p.m. He had not given written report about the delivery of the r 
above'’ f̂eŜ elopes in the manner stated by him. He neither stated any date on 

which he had taken the two envelopes in question to the appUcant 
anv'tbino about the nature of the contents of the said envelopes. It is pernaps 

due to these various discrepancies in the statement of this witness, the inquirmg 

authority though it better to skip over his statement in his report.

• th’°t ?n Z " ° a y  T e  app ti'. «  rd“ fhld 5 e S  

S ”  et'c°p?s on V ^iT b a ^S p  '

nPTtdav i e  6-2-1976, the D strict Magistrate, Agra h a d  reported

of the applicant was that he was at

Aligarh:

26 Further, even if we accept the statement of Shanti Swarup so far as 

itoG“3 in favour of the prosecution, ignoring me aforesaid ‘J
simniv shows that the applicant threw away tee envelopes and dia not accept

S k . ' K s , . r  s  s  s s  : k '  m - s s s  £

fcrVimlnTaUonneltion, las We are t^gore of the

viOT that there was no evidence before the inqujnng authonty tofinde\enthe 

charge No. 4 established against the applicant.

'z i .  On the other hand, there was the consistent

r s J : ,̂ ;sS'rp :r".?;̂ e ” :;?nC o S 'o r r ^  «
Sri R. K. Sharma to suggest that he was not speaxmg the trutn.

28. Clause (c) of Rule 8 (24)(i) of D.A. Rules provides that aftê r the 

conclusion of the inquiry, a report shall be prepared
assessment sTthe evidence in respect of each arucle of charge and clause (d) 

further provides that the report shall also contain the

charse and the reasons therefor. We feel that the V i h a n t
given any reason whatsoever for accepting the solitary siatement ^f Shanti 
iwarup Peon produced on behalf of the department and discarding staterng

of the defence witness. The version of the Distnct Magistrate on the 
charge No 4 was found established has also not been specified. The report so 
p S i d L o T i ^  accordance with the Rule 8 (2^) of the D .A .  Rules W« 
fW^her feel that despite his being conscious of the fact that the important qucs
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. arising for determ ination in  this J s t S ^ i n ^ e  S r n i n g  ^

‘ C S ^ h e  r e  merel on  the basis o f his own infe-
of Febmary 5 J  9 7 6 ^ 5  decided y given by the applicant for leaving

rences w itho u t considering the a P ^ t i o  g > application was given on

a S a n d  the order of f  °976 beforTeoin. to M .a rh , it could throw  .
4.2-1976 or in  the m orning  °  that the applicant has no t

a f io o d o n ijto n  th e p ^ ^ ;-  t ?a^2
been charged m  this ( ^ w  lo r  s  t im p o n a n ^

abandon ing  his post m  an> manner. D istrict Magistrate. The

in  case the applicant a jp ly  its m ind  to  this aspect oi the case,

inquiring authority , ’ f  on this point, it will be useful to

29. Before, we conuude  our discussi Tribunals before

consider som e case law laying dow n ^ in a s  are challenged. In  the

v^hora the orders p ^ s e d  m  *̂5® S c l6 4 ,T t  was held tha t the H igh C ourt
U n ion  o f I r . d ia  s H .  C . A I R  1964 ’ o f evidence and

cannot consider the question ab ou t the o f  the im pugned

should o n ly  i ° ? , ^ ' ^ ^ t > , : ; v  .e S re  as it s °L d s  and  on ly  examine whetner onconclusion. It will taVe the eMdence as It sta The H o n ’ble Supreme

that evidence the im pugned innocents are not punished applies

as to disciplinary inquiry hdd unaer the
as much to rejalaiuuwi-i Lss4Z
statutory rules. > n n r ih a k r is h n a n ,  m  1964 S C  477. it was held

30 . In  S y e d  Y a k u b  v. E .  prron^ously refused to admit admis-

S S lT n S iT f  S 'K | d  o „ ;o  e v « ^ ^  wonid b. reprded as error 

w a s  held that if the findings of the disciph ^ J  P could  have reached
any evidence and it can be shown that no reasonaoi .

such a finding, the High Court can interfere. . ,p , 07S sr 1277 it was

32. In Nand Kishore r^ucsi-judicial character, the
held that since justice is that the domestic Tribunal
m inim um  requirement of tn. f ,  • Q f J r n s  evidence i.e. evidenual material
should arrive at a conclusion on the b ^ s  ot of the dehnquent.
which with some degree of of proof even in domesdc inquiries.
Suspicion cannot be allowed to take the place ot prooi

•j A tViP of the applicant legarding tnennoing
33. Having thus considered the «se of ̂  ^

on charge No. 4 against him, we t «- ignored the material circums-
due consideration to the eNidence be ^  ĵ ave as well as the message
tance of applicant’s subsequent long illn Secretary that the applicant was
given by the District Ma^trate t dis'-arding the defence evidence and
Uacelei. He did n o t # e  any reason for  ̂dis .̂^^^^^^^  ̂ The finding of the

accepting the oral ° . based on leaal evidence and on the basis of
inquiring authonty, is therefore, . ^bove, no reasonable person could

_ fb * ir s S ™ S S l“d e V « i - ^  L  have .0  he se. aside.

4 ... 34. The next PO'“ t arising to determmationm ^

E. adverse remark given in the a n ^  justification an(J «Jeserv?3 \<f ^
, L  year 1982-83.bas been given withô it any basis or h « v , .
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expunged. In this connection, the case of the applicant is that m March 1980-81 
he was''possets Additional Commissioner. Agra for judicial work only

under tL  provisions of Land Revenue Act. H.s 
Reporting Authority Commissioner, Agra gave a very good 
period 1-4-lySl to 14-8-1 9 8 1 , which was approved and
Ind accepting authorities respectively. On the transier of the firbt Commissioner 

Asra, his successor asain gave a comniandable entry to e pp  ̂ _
pedod 25-8-19SI to''31-3-1982 and the said entry; was. 
acce-tsd In 1982-83, the reoorting authonty again gave a good entiy to the 
applicant and strondv recommended to give him an opportunity to work against 
Lm i senior field job.' The reviewing authority expressed its c^curren^ but the 
accemins authority save the adverse remark quoted in paragraph . aoow. Th 

applicant contends that the accepting authority, the P
any occasion to see his work as a Judicial Otacer â nd he no 
administrative v ork. The adverse entry aforesaid is, therefore, uncaUed for and 

is not based on any material. The respondent No. l has tried to ĥis e n ^  
with the allegation that it was actually based on tne vvork and conouct of the 

aoDliĉ nt as assessed by the accepting authority and thi representation of the 
applicant against the said entry is under consideration of the respondent No. 1 

and his claim petition is premature.

3 ^  The respondent No. 1 did not dispute the fact that bot^he reporting 

authorities had eiven good entries to the applicant for the year . ,

forthevear 1982-83 the en;ries,as alleged by tne "PPi‘“ "^’ , ^ 
recommended by the reporting and reviewmg autnonties. 
not shown how the accepting authority came to tiie concision that tn̂ . applicant 

"ilfn^t  imprcL with bis w.rk and he required -dev-elop better 
administrative abihty. The whole entry for V f  gnen to th.
is not before us but the letter dated 2-9-1983 ot the Appointment S.aetary, 
who conveyed the aforesaid adverse remark given, to the apphuant runs as

f o l l o w s ^

“In the annual confidential report of Sri Ashok K ™  I.A.S Adou^̂ ^^̂  ̂
Commissioner, Agra for the year 1982-83, it has been stated ̂ at h 
judicial work and control over the Court statr are satiJaaoo• ^  s 

Court inspections were of good standard.
good but there were some setbacks m the begmning of his s.rv ce 

on a--ount of which, he has developed a feelmg of frustration With 
this the following adverse remark has also been entered m 

character roll

‘He has not so far been able to impress vyith his work. He needs to 

develop better judgment and administrative abihty.

36. In our view, the adverse remark given to the applicant by the 

authority is sel&<toi5lradictory and inconsistent witn the
judicial work is satisfactory and further his workmg
Applicant has maintained that for his judicial work, he did ge. an> ^dver^e 
comment from any higher Court or authonty and as he was not called upon to 
do any administrative work in the year 1982-83, it is tota ly incorrect to say that 
he could not impress with his work and required to develop better judgment and 

administrative ability. , '

37. Admittedly, the applicant had made a representation against this 
adverse entry, copy annexure 14, in March, 1984'but the same has not ̂  
disposed of so far despite a subsequent reminder dated 12-I-1986 while unoer Rule 

10 of the Ail India &rvices‘. (Confidential Rolls) Rules, 1970, the same has to b?

.  .  . . . .  -- ■



„  _  _ _ _ _ _ _

V j

-- -

t̂ c ■;■-■

Ashoic iKumar V. State of U. P- .r̂

' i i c d  of a. far

the adverse remark on the work and conduct of the
The bald allegation that h  ̂ ZiSy, cannot be accepted. We. there-
applicant as^es^ed b> ^d>ers= remark given by the respon-
S n o  1 L  .fta^pfcant in .he’yearUSl-SS and it deserves to be expunged.

It Tl- n-n and last auestion for determination in tkis case is «heiber the3b. in .  n.-.i aiiu ' , , , icnorini his claim on l-l-19So lor his
applicant has been wronglv „up.rseded > ^

Vo. l°o“ « f t S “ p f o ' S n  l l £ e “ ;le'tto gr’afc by the 

“==S ht?ara”d S t n V \ n d  he uas -..er suspended, he was. 
SLfo ;?no?apFl#ed for protnotion to the sentor seale of I.A.S.

39. The stand of the appiicact in this connection is 

Sion on 5.3-1976, he was given tlie senior grMe o^ '^A -
was confirmed mtlusgrade^ 20 19S^ He t as^^^

retrospective events on which his promotion to the
confirmation m ine I.A .S . soDs.q . .  into coasideratioa for the

P-W

the e & t  of » ip . . |  off o f «»  g ' ™ - f  S ’Vis
of the apphcant. In support , ,g7s>’n  SLR bll: The Collector of

S L R  897 ^  D r .  O M s „  B „ . n  . .  S .a U  ^

U.P., 1983 U.P. Service Cases 34.

40 The aoDlicant has further placed his reliance on ( f i ‘ r d ia l  S in g h  v. S la te

s  etSe^*^ r s s r  c i S S S
against the applicant by the Selection Commitii.w.

41 Without entering into an elaborate discussion on this point, we f ^ l

I S ^ ? £ p p S S s  not before us, we will not like to express our op.mon
reprding his s u it^ ility  for promotion to the selection grade, 

t  !;■- 42. IB view of the above discusstoii.
! 20-7-1978 of the disciplinary proceedings and tne order d f d  31-1-1983 gvardmg
i the punishment to the applicant on us basis, direct the 
1 jexpungethe confidential adverse remark given to th . L

1982-83 and further direct the respondent ino.  ̂ ^
^. motion of appUcant to selection grade to the competent Selection Committee ana
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communicate its result to him within 3 months. We leave the parties to bear 
their own costs.

Petiiion allowed.

[1987 UPLBEC 88 ( T r l ^  

(PRINCIPAL BENCH, DELHI)

DHARAN NAIR (J.M.) 

March 12, 1987

Petitioner 

Respondents

KAUSHAL KUM AR (A. M.) AND G. SREE 

Regd. No. T-230 of 1985, decided on

Net Ram
Versus

Superintendent of Police Central District and others

(A) Appellate authority—Competency to oracr initiation of proceedings , 
de-novo.

The appellate authority while quashing the first order of dismissal was 
competent to order initiation of proceedings de-ihvo. I t  is also not a case of no 
evidence. The disciplinary authority while passi/ig the order of dismissal dated 
3^1971 had carefully weighed the evidence aaainst the delinquent oilicial and 
also considered his reply to the show cause noticfe. [Para 9J

(B) Dismissal—Initiation o f proceedings fle-novo—First order o f dismissal ,
set aside on technical grounds and not on m erit^Nothing vfrong. [

(C) Leave salary fo r period of suspension—Discipilinary authority passed
no fresh order while passing second dismissal Arder [Para 7]

No fresh order for treating the period «f suspension as required under F. R. 
54-B was passed by the Disciplinary Auiho/ily wiiile passing the order of dismis­
sal on 3-6-1971, the petitioner would in a.av case be entitled to payment of leave 
salary in terms of the order dated 14-3-19^ passed by the D. I. G. [Para 10]

j u d g a / e n t

Kaushal Kumar (A. M .).—This ajfplication, which was filed in the Delhi 
High Court (Civil W rit No. 54 of 1976)/has come before us on transfer under 
Section 29 of the Administrative Tribunals Act, 1985. Tiic applicant, who was 
an Assistant Sub-Inspector in Delhi Police has questioned in this application the
,order of dismissal dated 3rd June, 197 
!fu ll salary and allowances for the perio< 
under suspension.

2. The applicant was charged u 
misconduct and remissness in discharge 
Station Karol Bagh. On 13-12-1965 
ground^.<:l-Buring the period of rest, he 
the competent authority to leave the st£ 
for one Shrimati Bimal Uhalla w/o 
Character) of the Karol Bagh Police Str 
an accused in a case under Section 34 
Magistrate, Hardwar. On the basis

He has also prajcd for payment of 
from 2-3-1966 to 3-l-15>67 when he was

ider Section 7 of the Police Act for gross 
of his duties while he was posted at Police 
he sought two days’ leave on medical 

vent to Hardwar without permission from 
tion and thereon 15-12-1S65 stood surety 
Shri Narain Singh Blialla, a B. C. (Bad 
tion and a woman of bad repute, who was 

j f  the Police Act in the court of Resident 
if a departmental inquiry, the A. S. I. was

dismissed vide order of the Superintendent of Police, Central District, Delhi dated 
25-6-1968. On an appeal preferred by the applicant against the said order, the 
D. I. G. Police (Range), vide his ord$r dated 14-3-1969 set aside the order of
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Jipplicant *s

Jlespondent *s

'"A^cop^- of the Tribunal *s Order/Judgement 

(ja-j-ed . in the abovenoted case is forwarded

fo r  necessary action*

For DEP^Y-^REGISTR/kja)

Enel : Copy of Order/Judgement dated

/
( f / !

\

}
f
)
r



A J A Y  j p H R i

Membor

(CENTRAL ADMINISTRATIVE TRIBUNAL 
ALLAHABAD BENCH 

23-A  THORNHILL ROAD 
ALLAHABAD-211 001

J0»7

Dated: June

I am sending herewith ^  revised last tv.'o pages 

of the judgment. If you think that even this needs a change 

I will suggest that you make out a draft and sen^t it to 

me for signataures on the changed pages only at ’̂ elhi so 

that I receive it before I relinquish the charge on 4th July, 

1989 (A/v).

My dear Agrav/al,

Yours sincerely,

(AJAY JO” -’I)

Sri n.K . Agrawal, 
:,:e..iber (J).



R e g d .A .D .

D.No. 3619/89/xi 
SUPREME (X)URT OF INDIA 
DATED: 26th April, t990

the A ssistant Regis\ 
Supreme Court of Ind\

\©

I'he Deputy Registrar
Central ^administrative Tribunal

Xjucknow Bench, lucknov;, U .P .

----  ---   ' NO .  OF 19
(From Juagmex?-- ^  or’dp?

.iegistration O . A .

90

'dt .*”30 .B . 1989.d Order/MBasKm Q-u.

459-joi:_1987^  IjE-i (2iA^n^\

— ----------
. . .  ^ . p ^ . e l l a n t ( s T

. . .  Respondent(s)

Kashi Prasad

versus

Union of In d ia  £< O r s . _

Sir, .

of order X III , Rule 6 , S .C .R . 1966, I  am 

< directed by their Lordship of the Supreme Court to.transmit 

't :^ r e w lt h  a certified copy of the JuUgosrt/Order dated the 

■*' 20th Kprll,-^990. in the appeal above mentioned.

The Certified copy of the decree made in the said

appeal

Please acknowledge r e c e ip t . .

Yours fa it h fu lly ,

E n d ;  as above
a s s is t a n t  r e g ist r a r

o

\ k c /x i

\
/
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IK  THE SUPREME COURT OF INDIA 

C IV IL  APPELLATE JURISDICTION

C IV IL  APPEAL N 0 ._ ^ « > OF 1990
(A r is in g ~ o u t '^ ? ~ S ^ 7 P T “^ ^  • 15629 of 1989)

l ^ u p r e m ^

K a s h i  Parsad

Versus

Union of •^ndia & O rs .

Appellant

Respondents

(Z

Ql R D S R 

Special leave granted,

'.Je have looked into  the records and have heard counsel 

on the basis  of the m aterial av a ila b le  before u s . We are of tHe 

view  that on the facts so appearing and taking into  _ _

consideration  the nature of tlie delinquency , the i i m e  of f iv e  

years to frame the charge|l the further  time of tvro years to 

In it ia t e  the d isc ip lin ary  action  and the protraction  of the 

proceeding for  f in a lisa t io n  that interest  of ju s t ic e  would be 

adequately served i f  the punishment of compulsory retirement 

is  sustained , but the appellant i f  allowed to drav/ fu ll  

pension on the footing that he became entitled  to the a n n u a l  

increments u n til  normal superannuation became d u e .

The appeal is disposed o f .  No costs ,

. S ■

New D e lh i,

A p r il  2 0 /  I990V^

<41.
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offidAtnts ifir^ lv  and th« other evidence adduced by the parties. Co*ts o f the 
awwal wdl be ^  coat* in the petition.

1S^(3) Sopremo Coart Cooeo 775

{Fum AUah4b<ul)

r®®ronn j.o . m xH  and k .j , hbodb , j j .]

STATE OF UTTAR PRADESH Appellant;

VtTsnt

"fj C W M c c it o  1 » ! & » - A n l« l .  3 1 t -n « a « » a t> l«  •n M » t« « ltr -M « c m la c T  * f -  
a '  P w fc r f« a «  xmA>. A r t ic le  IC S {t) a e d  ( J ) - I f  ^  « o e * i« o r y ~ N t i t t , „  o f

« f  la d la  A « .  1 9 S S - ^ t l « .  a O - IU o .o e a M , ,p p o ,t « i ty w .T ,.«  o f
Co««fca iHl^oloe of notttral JttoHoo-Appoiatias Ba*&orl«ys.-OM«r»J<ui(io() of.

Civil Appeal No. 1731 of 1967, decided on Oct. 28, 1!«59

I  The^ponaenf. .  Sub.Divi.k»«l Offlcer. po««l >t UkhJrapur KfM>rl in Auguit 19+J

= - WM iMpctw^l by ihe Govcmn»ent on thcs boiU of a tcport by the Depu.y Co,„,„u!

' (lon«r. An enquiry w m  .gaimt hin. by th« Coromi«io«m. LucJmow DivWo... «.,d

’ were fi»,ind proved i«aJmt him. tho Covemment iu*epii„g ,he flnaing,

diemksed the r«pood«>t. Whereupon the re.pondent filed •  dvil >ult chaUensing i!« 

mUdlly of the di«mlnU order on v m Joui ground.. The learned Judge trying the ,uit see 

Mide the order of diiraieal on the lote grouiid that a »cond ih o w ^ * , notice a> required 

«KfcrSoctloo240oftbe Government of India Act, 1935. w»» tKX given to the plaintiff 

i  That deciiioo wa. upheld in appeal ai well both by the High Court and the Suprtane Court. 

RcsultanUy the Oovernmajt let atide tlie oirler ofdiimi«utI b.it iuued anothernotice to 

the .^dndent calling upon him to Aowc«u«e why he Jiould not be diimiaed from «rvice

<atlieba .i.o rthe finding, reached by the enquiry officer. Tbe ropwident however did 
notihow anycauie ag«in.t the propo«d puui.hment within the time allowed and rather 
challenged the Government', right to caU upon him to >how q u k  a. he prop««l ,o file an 
appeal agaimt the order of die Trial Court in «> far a. that court did not uphold hi, 
WWtention that the enquiry held by the commiiuoncr wa» wholly vitiated. The Government 
tlleieafter proceeded »  parU and diimined the rapoodent. The reipoodent then 
challenged the .uhiequent order of diuniual by a Civ a Suit (No. 14 of 1953) which wa. 
dfamiaedbut reverKxl by iheHioh Court in appe^. The Government, feeling aggrieved 
b r the order of the High Court came in appeal to the Supreme Court,

 ̂ HOi :
1 W  ropondentu cooduriveiy e«^^ The

the TrW Coart i. accepted. Any trtit«.r IfreguUrity 'can,«t 
of r«poodent*.dism iaaal*

R e « « i^  o p p ^ t y  c o n t ^ ^

Iwha Act. 1935 «  under Artfcte SII(J) of the Cowtitutfco. eowiit, of—
ft) oaaettoBitv to dmy

v k o c s s m  OR bdull^

7
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(c) opportunity to tliow cause aî ahut propowd ptinitbmeot,

AH iboe requiremcnti ha»c been »ub»t«nl»Uy completed within the pre»eot CM 8.^|

(Paru 9 and

^  1 .a
K h fn u ha n d  v. U n icn  c j  1958 SC R  100!. f j f f t i  to .

(Ui)  I t  is true that an mquir>- «■«!" 240 of G ovcrnrncnl o f ln d U
m u » I  b e  c o n d u r i r t l  i n  a c c o r d . n c r  w i t h  t h e  p r i i . c i p i r  o f  n m t u r « l  j m l i c e .  b o ^  

i h r  p r i n c i p l e ,  o f  n a t u r a l  j u i U c e  n o t  h >  n g  e m b o d i e d  p r i n d p l o ,  w h e t ,  

p r . n r i p l r ,  s h o u l d  b e  a p p I iH  d e , > e n d  o n  t h e  f a c U  a n d  c i r c u n w t a n c e .  o f  t l ^ ^  

r a w : .  A U  i h e  c o u r t s  h a v e  t o  » e t  i f  t h r  n o n - o b » e r v a n c e  o f  a n y  o f  t h o » e  p H n o >  ^  

p i e *  d o c i  n o t  r e » u l l  i n  d e f e c t i n g  t h e  c o u r s e  o f  j u » t i r e .  ( P a r a  1 0 )

T h e  H i g h  C o u r t  e r r e d  i n  h o i r f i m r  t l i a t  t h e r e  y f * t  n o  p r o o f  t o  * h o w  t t o j

M r .  B i r f w p  ( t h e  C o m m i M i o n e r )  h a d  b e « i  a p p o i i U e d  t o  e i K j u i r e  i n t o  i h # ,  

■ l l e K a t i o n .  N o  l u c h  p l e a  w a .  U k e u  i n  t h e  p U i n t  a n d  t h e r e  i i  a  p r o u n i p t k i a  

t h a t  o f l k i a l  a c t »  i i a d  b e e n  d o n e  a c r o r d i o ) ;  t «  U w ,  ( P « t »  1 0 }

I T i e  f a c t  t h a t  i t a t e i n e n t j i  o f  t h e  w i t n e r « .  t a k e n  a t  t h e  p r e l i m i n a r y  i t a f e  r f  

e n q u i r y  w e r e  u . e d  a t  I h r  t i m e  o f  f o r n » l  e t i q u i r y  d o e *  n o t  v i t i a t e  O i e  e n q u l t y  

i f  t h e  • t a t e m e n t .  w e r e  m a d e  a v a i l a b l e  t o  t h r  d e l i n q u e n t  o f i i c e r  a m i  b e  w a  

g i v e n  o p p o r t u n i t y  t o  « - i o M - e j i a n i i n e  t h e  w i t n e m .  ( P a r a  1 2 }

SHU V. S. S. Afa^w. 1963(2) SCR tM3. rW.W ;

(pi) J - h e  c o n r l w i o n  o f  t h r  H i g h  Oirt t h a t  t h e  r e a p o n d e m  wa. a p p o i n t e d  by to  ■
C J o v e m o r  a n d  t h e r e f o r e  h e  c o u l d  n o t  h a v e  b e e n  d i » m i a . r d  b y  X h t  C W d  

S e c r e t a r y ,  a n  a u t h o r i t y  i . . w e .  i n  r a » k  t h a n  t l i e  G o v e r n o r .  U  b a a e d  < B » C 9  

p l c a d i n f i  n o t  w a n  ( l» i »  c o n t e n t i o n  « t | i e d  b e f o r e  t h e  T r U l  C o u r t .  T h e  m a t s f ^ ;  

o n  r e c o r d  d o e *  n o t  a f f o r d  a n y  b « » i »  f o i  l l » e  c o n r l u a i o n  t h a t  t h e  r o p o n 4 « «  

W f c .  B p j H > i n l e « l  b y  t h e  t i o v c r n O J .  ( I ’ a r a i

l * r o v i . i o n .  o f  A r t i r l e  1 « W . ( I )  a n d  ( 2 ) — • m a i l e r  t o  . u h ^ e c t i m u  ( I )  « t > d  < J )  

S e c t i o n  ' j 9  . . f  < ' ^ r r n . » e n t  o f  l « M «  A d .  I W V — r e  a l l  d i r r r t o r y  a . . d j u t e i ^  

t J a l  C o m p l i a i i r r  w i t l i  t h o w  p r o v i » l o n »  i *  « « | K c i e i i t .

(if)

(e)

(r«)

n»55)SCR 10ll ;CA.»«.J^ W  

V. SU,U •nJ Otim,. (1964> 6 S0R 3f.8. U.

Appeal s lU tB H l.

The JudstnBOl of the Court wai delivered by

T Th« FMoondrnt Om Pr*k**h Oupta wat iucc«uful 
U P. Ci% l̂ 'Sofvice (Executiv^ cotnpetitiori hekl in 1940. He joiood 
eervice on June 20, 1940. Thereaftw he ww ^firm ed  m due 
X  K ^ing  in dUuic, in U^P he wm p «t^ °
July, 1944. He joined there m  b.D.O. on July 20. 19^..
i  submitted by hi. Deputy
O o w ^ e n t placed him und*rr *u-«pension on August 23 1944. 
the ComtniMioner, Lucknow Diviuon was appointed aa the 
enquire into the allegations made *gain*t the respondent. He framed I 

following feisf charge* against hun : L i _ _

••(1) That on or about August 15, 1944, one Mst. _
wnted before you in Court by the police under a warrant ' /
inn Oriminnl Procedure Code. You a*w not decide the ca*e on the 15W 
AMiS^but postpontid it to the 19th August. 1944 nutking over the g»rf 
tto iSrtody ST ̂ e  Hafiz Habib On 17ih
Mrt. . JnnSla from the house of Hafe Habib Beg at about 7 p.0fc

. • - --

•V
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through your orderly Jangu Khan and detained the girl at y o^ faonce 
for immoral purposes. Next morning the girl expressed a denra to go 
with her ftithW who came to receive her at your house but you did not 
allow her to do so and again sent back the girl to the house of Hafiz 
Habib Beg.

(2) 'Fhat on or about August 10, 1944, the police, on the complaint 
of one Puttulal produced before you one Mst. Gunga Kurmin for whose 
arrest you had issued a warrant under Section 100, Criminal Procedure
Code. Y o u  directed Mst. Gunga and Puttu Lai toije escorted to yovv
house by your orderly Jangu Khan. You sent away Puttu and 
detained Mst. Gunga alone at your house for about two hours evidenUy 
to use her for immoral purposes.

(3) That sometimes in the last week of July, 1944, a girl 
Taqderan was produced before you under a warrant of arrest issued by 
you under Section 100, Criminal Procedure Code but you asked the 
parties to present the girl after court hours at your house. When the 
girl was brought to your house you asked the people accompanymg her 
to stay outside and look the girl hlonc inside your house under the pre­
text of recording her statement and detained her there for two hours 
evidently To'use herfor immoral purp<»cs.

(4^ That in all these throe cases you conducted yourself in a manner 
u n b e ^ in g  of an oflScer of the U.P.C.S. and, therefore, you are asked 
to show cause why you should not be dismissed from service.

2. T h o s e  charges were duly served on the rosjwndent. Thereafter Mr.
iiuhop held on enquiry on the Usis of those chargow in the pr«cnco of the 
reipo^ent. He came lo the conclusion that U»e respondent wm guilty of alJ 
the charuos though he found that there u no positive evidence of any im ^ra l 
act on hM part. The Government accepted those findmgs and after obtam- 
jng the concurrence of P.S.C. dtemlssed the respondent.

3 The rrstKjndeni thereupon filed « suit on December 4, 1948, < ^-  
JenKlag on various grounds, the validity of the order dismusing h»«. 
learaed Judge who tried the suit set, aside the order of di«ai«»l on 
cround that a t x o n d  i&ow-cause notice was required by Section 240 of the 
^iovernmern of India Act. 1935 had not been given. Tl.wded.ion wm u p  
held in appeal Ijoth by the High Court as well as by thu C W t. In  its 
iudgmen^ the Trial Court had observed that it vas op«n to the & v«w nto t 
to ^nUnue the second tlage of the enquiry in wth ^
Aoril 12, ia49, the Government set aside the order of damiseal nuxifl ^  

November 26, 1944. At about the same 
respondent calling upon him ft) ^  ca».e
from service on tha f e  of the finding* n>whtd  by tl^ «oH»iry By

that notice ho was required to show cause »«ainK tl»e. Wojasrf p u i ^ ^ t  
' ov May 31, 1949. That notice was served on the appelUmt on April 30, 

1949 On receipt of that notice, the respondent wrote to the Government 
requ«ting that b ^ ^ a y  be allowed time up to July 3i. 1949 «ause
a ^ t t h e  proposed punishment. But the G ove r^^ t granted ^  ^  

up to June 25. 1949. He was told that xw furth.-r tune wiU be g i ^
10 him and if he faUed to show cause by that tune, it wOl be ^
foe kas no cause to show. Despite thU warnmg, the respondOTt did not 
cause aeainst the purposed puniskment. On the other haiM hê  chaUengTO 
the Govemmenfs right to upop him to sho>v a g a ^ ,
punishment as he proposed to file an appeal agamst the order of tl»  In o i
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«•*? uphold his contention that the e o o d i^
h ^ ^ M r .  Bishop waswhoUy vitiated, injercafter the Govemme^ ® 
ce«ded ex parte. It accepted the report of the enquiry officer, r jo r ,^  
tentative conclusion that the respondent should be dismissed ; it cootultedl 
the ^ubjiA; Servicc Commission afresh and dismissed ».he appellant by i*Bi 
order, dated August 30, 1949. That order reads thus

'•Government of the United Pro^nces

Appointment (A) Department.
Notification
Dated Lucknow, August 30, 1949

No. 4795/1 lA-125-1948 ^3

With eflT t̂ from August SO, 1949, Shri Om Prakash Gupta, Deputy
Goflector, under suspension is dismissed from service.

Sdl- 1
Bhagwan Sahay -
Chief Secretary.’

As a result o f  th e  a fo r e m e n t io n e d  order another round o f  litigation ittuicd 
w h ic h  has  c u lm in a t e d  in  t h u  appeal. The respondent challenged th« 
puEued order .n  p v .l Suit No. 14 of 1953 in the Court of II Addirioinil ' 

on vanou* grounds. The plaint filed by him ii 
J ib e , 1 h a t  plamt a» amended covers twenty closely printed pages. « 
of- tbff g ro u n d s  ta k e n  in  th e  plaint a re  irrelevant and h a v e  no bearins oo 
laues a r is in g  fo r  decmon. Several of the grounds aUeged a g n in it ^  
hminary enq^ry h e ld  ^  the Deputy Commi»ione« ^ e lT a . th o ^  
enquiry hold br* Mr. Bishop ore petty and deserve no serious considera

or« t i ,  the Trial Court did not bear In mind th«
of a suit challenging t^e validity of o departmental enquiry held

A  ^  T  u  «> Jnnnunty 26, 1950 held oflteT'
*̂** Mf^uard he had WQB 

t^e du ra l sn ft^rds guaranteed under w ib^tlon  (2) of Secuon 240 of

fh ^  of the ju d ^ n t  of thoT
Q>uit ilnm* that that court constitaied ittelf at an app«^^te «>url^o^

admitted evidence .o .bow that th T O tn ^  S S
'tL"™  « i « ^ t .  It took upon it«,lf the r X S w U f  

»“ng to those charges. On the basu of *Ikj-

S f  ̂ i t  ^ “r 1 “"** ^ .ustainahlelbut^
‘heenquir^r On that

‘»o“bt that thfawasamost iu ip ro p e r « S «  
the plaintiff and thfa wai not the -way how a Dv.

H a fi^ab ih  **** girlJainHa was sent for froio the
th«mgh hi. orderly Jangu K h w S ^

J r T I’k I T i  u *  »* 8 .yp .m .. b e ^ 3
T. 1 i- about the dme when her holnr‘

*ha"tS ! Ilep f“n * fh e 'n £  a ^ f j ^

the basis of the a d L « o n .m a d i^  S H e s ^ t S S t  '

r/)

i
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_ Trial Court came to the condusion tbat there were no serious 
irregularitia in the conduct of the enquiry. It held that even though there 
were technical br^ches of some of the rules, in its opinion, those breaches 
were not s i^ ti^ tia l. It further held that specific ch^es had been served 
on the respondent ; he had been ^v^n.-reiuonable time to file his written 
statement ; the oral enquiry was held in his presence and that he was heard 
in person. If also held that the enquiry officer had given reasonable oppor­
tunity to the respondent to cross-examine the witnesses. In conclusion it 
observed, “my clear opinion, therefore, is that there has been no breach of 
Rule 55 as contended to by the plaintiff. The procedure laid down in Rule 
55 has been substantially adher^ to and Mr. Bishop was also conscious of 
this fact all the time” .

6. The Trial Court rejected the contention of the respondent that he had 
not been given reasonable opportunity to show cause against the proposed 
punbhmcnt. Rejecting the contention of the respondent that the impugned 
order is not valid as the same was not made in the name of Governor, the 
Trial Court observed that the order was made in the name of the Government. 
It was made after obtuinint; the approval of the Premier and with the concur­
rence of Public Service Commission ; hence that order is substantially in 
accordance with law. In the result it dismissed the respondent’s suit wiilj 
costs.

High Court reversed the decrec of the Trial Court on the follow­
in g  gro i

(I) The respondent wa% appointed by the Governor and ihercfor(! 
he could not have been dismissed by the Chief Secretary, an 
authority subordinate to the Governor.

{2) The order of distnistal did jioi conform to the requirem«nts 
of law as the same was not made in the name of Governor ns 
required by Section 59 of the Government of India Act, 193r>.

(3) The Premier had noi 6grcc<l to the dismiital of the respondent. 
He had only agreed to acccpl the finding! of the enquiry officcr 
and to refer the matter to the Public Service Commission. 
Dealing with that aspect of the case, this ia what the Court 
observed ;

. “After perusal of the file f>eriaining to thedbmiual of the plain* 
tiff in the yeair 1949, we are >ntii>f]Ad that it do« not contsJn any mate- 
m l to show that 4he order of dismissal of the year 1949 was pasMd by 
the Premier hinuelf or that the Premier had applied hit mind to the 
quntioi^ and had felt satisfied in the matter. The file contains an 
office repatu It was pointed out ia that/report, Sihiu oltfabugh notice 
to show cause aMinit the proposed punishment had been issued to 
the plainuff, he did hot file any reply to th« same. It was said that 
the plaintiff did not sliow cause against the aforesaid notice, because 
acconling to ^e  plaintiff he had filed an appeal in this Court from the 
decision in^sjiit No. I of 1948 and that no cause could be shown until 
that appeal has been decided. The office report also said that notice 
of the appeal had not been received by the State till then. The lime 
even to the plaintiff to show cause had expired and as the plaintiff did 
not place any fresh material before the authorities, his case should be 
decided on the basis of the old enquiry and materials that were already 
before the State authorities, and that it was alto said that on the basis



In  the G e n t r y  4dninistratine Tribunal, id

at

A l la h a b a d -

Glciim î !0 » 459 o f  87 

Pixed on k A »lc .»8 7  •

j3s c c ^ ,

-anaim ant-

..Opp* Parties*

implication for requisition of 

records from B^spondent i-iO» ii and 3

Sir ,

In  view o f  facts and ci ixjumstances stated in 

pc.ra 6 .3  o f  cl im petition , 6 and 3 3 C D  page 19  of 

written statement as v?^l as in p^ra 6 o f  jr.ejoindojc^ 

a ffidavit  i t  is  clear that c'naigo s'^eet has begr /issu . 

to applicant on instigation  o f  C » B .I .  In order to 

ap. reciata facts o f  the case properly, i t  is  expedient 

and necessary in the  interest o f  justice  that report 

o f  G .B y l . Dt. 3 1 .8 «7 1  C as referred in enquiry report 

Bt» 1 0 / l b * 4 » 8 6  at page 56 o f  the paper Book: o f  Gl '̂iffij 

fee c-’-lled upon fo r p eiusal o f  Hon' ble 'I ribunai •

l-fcerefoiB i t  i s  most re.<^ectfully piayed that

recommendation and report o f  G * 3 .I f  Dt» 31»8*V1 as 

rer^rred in enquiry report Bt. 1 C /1 5 « 4 .8 6  jjage 56 of 

the j^aperBook as well as in para S3(l> page I S  o f  

wi-ittciQ St. tement ; may kindly  be requisitioned fvoa  
opvosite party no* 2 Divisional ^ g i n e e r  T ^eg rap h s  

Sit-pur, and op.-csite party no- 3-Dir;ictor felecora 

GcJi.trsl iie-', i^ack to LeeLa fa lk ies  î av; gl Kishore 

Boad, Lucknow*  ̂ s ip p l i c a n t

ill aha bad* C Kaphi f"Fai^d  j 

•rr rcuit hi s
1



the Centrgl A^ninlstrati^ &dditionsl Bench,

at
/

E l a h a h a d

Claim No* 459 of 87 

Elzed on a4*>iiio87*

Kashi Prasad*® GHala an^<

Vs«

Union of India & others® « • oOpp« Parties®

implication for requisition of 

records from BJ^ond^t No«> 2 sfid 3

Sir,

In of facts and circumstances stated in 

paia 6o3 of claim petition, 6 and 33(1) page 19 of 

written statement as well as in para 6 of Bs|oinder 

affidavit it is clear that charge sheet has heen issued 

to ^plicant cm Instigation of G^BoI® In order to 

appreciate facts of the case propexiy, it is espedient 

and necessary in the interest of justice that report 

of G*B9lo Dto 31*8®71 ( as reftrred in enquiry report 

Dto 10A6* ‘̂ *86 at page 66 of the paper Book of d^im) 

&e called upon for peiusal of Hon»lae Tribunal*

Ijherefoie it is  most legjectfuHy pjayed that

recommendation and report̂  of C^Bol^ Dt* 31 "S®?! as 

relQ'ned in enquiry r^olt Dt* 10/16*4*86 page 66 of 

the paper Book as ^€L1 a^ in para 33(1) P̂ ĝe 19 of 
w lit ten statement ) may kindly be requisitioned from 

opposite party no*-2 Divisional j^igineer megraphs 

Sitopur, Mid opposite p^rty no® 3-Dlrector Telecem 

Central &rea. Back to L^dLa Talkies Haŝ gl Kishore 

Eoad, Lucknow® jippile,ant

Allahabad® i
Through his counsel

\lA
2 Dec® 1987®
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To

■ IN ^THEXENTPAL ADMIMISTPATIVE TRIBUNAL 
ATTAFuAtim BENCH

23rrcTf;cTrit'i i dll'. ai idhd bd J-21X  poi..
i-b^'XUATSVJo ^ L u  ( \LM.̂ CD ■

^  ^ 7 /  i i U j L i )

No .CAT/AlTd/^ iTkf^o TY ■ ^ 1 9 8 ^

• CkjH
APPLICANT (s)

RESPONDENT(s)

C a t  

A t d .  -

Please taka notice that t4^«—app-ii©n3e4_a-bwe 

nalas^Mrab pT ~̂s€.nt-ê a-n~~aT)-B-l’icat4ofi, a copy^Wlriereot, is , 

enclosei herewith which has b e 9istered 4p- 4l^IS^

afiorifhe Trib'inal has Bixed __d;ay of_ - 1 9 8 S - .

I f  no,-aDPearance is made on your behalf, 

y ĝ j¥--iTl̂  Jd'el~T)TH3y^ 0Ra-4tf4y—a4jthi3xi.se^to—act

a n sh' p la o-^--eft--yo-thr—4n —th«—ss-i-d—e-p^4-4c^iQn^.. it  w il l  

be heard and-decided-in your abosence-. -



Advocate ■* 

^ O U R T

T o ,

EB. 72629- 

509/28 Ka Old Hyderabaa, 

LUCKNOW

Ite te d

<C‘

*!

M  <v\\5VT«vli:^-e T^'Xnwvvo-5.

''' ..••:,<x'.
- ; ^ " 'X , . . - ‘ ^ --0 \

o lW . "  u K H .

l : . l
- W x ^ v H s  . e ^  e

H c v n 'jM U  T - v n W a c J ^  Orx A - S . S . ? > ' n  ^
C ,^ ^ e c J U - ^  

c?n <^S-§’. i v .

'> V ^ C ^  lU  - f < X ^ = i  - = f ^  (V A O V n> '5% >c«v

1 /v w

^a'

U , Cj, CW\'| , VjO'itJl ^  

>rt0T\0v/«-cA c/v\ oL^'a- ' fe'J-

'^CSU/VO ^^|csa YV

V l j c ^ lv  ^ ^ c y ic v -J?

Ad vocal?
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IN T(#CENTRAL ADMINISTPATIVE TRIBUNAL
J
1̂ .

)lo. CAT I ALLDI

AD DITIO NAL BENCH,
23»A Thornhill Road. Allahabad-ZnOOl

Dated :

In re

Registration No. ,of 198

Versus

c 7  & 3 Sd

APPLICANT

RESPONDENTS

J,

<so- e3p3.irte!»3l,- ^  Riiai«3la?p̂

(T^.CdIJSsIU....................................................

r So m t J io t o s S  ............

S* ...................

Please take notice that the applic^fVt^ovenamed h^^esented an application, a copy whereof 

is enclosed herewith, which has been r^'gisteredJ^^^Tribiin^and the Tribunal has fix£d«£;»£^.. day 

of...................................... 198..,. for the hearing o fttr^^ id  ap^|icwion

If no appearance is made orr/ your bipi|i;Ijf^y yoiirseff, your pleader or by someone duly 

authorised to act and plead on your iiiehaif in tffi saiĉ !, application, it will be heard and decided in
- -- -' y

your absence. '

Given under my band and the seal of the Tribunal this...............^«.®dS5^of....... ...................... 196. ..

«e£aE?-<5^ m S *H ?  to cnst-cs:̂

OepUTV REdlSTRAfl
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IN THE CENTRAL HuMINISTRATIVE: TRIBUNAL, ALLAHABAD BENCH, 

ALUHABAO

0 ,A .N 0 ^ -  459 o f 1987 '

^ s h l  Prasad

VERSUS

UNION OF INDIA ANDOTHERS .............

Presentt-~

Hon^ D«3* ‘ ‘i s  hra- rtm 

Hen. G«S. Sharma - 31*!

ORDER

Heard, Adm it, Issue no tice  rep ly  be f i le d  w ith in

3 , « .

Dated:- 25-5-1987

t d f c




