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pre ferred ageingt the order of punishuent in a Discip-
lingry ¢nd Apseal Rule(DAR) case ordering for reduc-
tion froi: the post of Assistent Stetion haster to
toe post of Traffic Signaller, reducing the pay to
the lovest order i.e. 73.300/- fixed in grade 75,260~
430 znd debarring the pecitioner Tom eny furtiber
prowotion whatsoever in future perumanently. 4 true

copy of the order of rejeciicn of anpeal dated 1.7.85

is being filed herewlth as dmnexure=-l to thls petit-

ion,

2. Teoet the pestitioner wes appointed in the
roilvays i.e, with the opp.parties ond while he was
posted a2t Sitepur Juncticn Reilwey Sation s Rest
Giver Assistant Station i.aster in grade "5 425-640
(initial pay 3.536/-) in the yesr 1982 the petition-
er was divccted by the Traffic Inspsctor,Sitepur

on 3.3.1982 to work at Jharekapur Station dus to

shortege of certain steff on %,3.1982,

3. Thet as per roster the petitioner took charge
et 16.00 hours in the shift of 16-24% hours on L.,3.&

end performed the assigned duties upto 2% hours.

4. Thet while ©ohe petitioner had trken charge
on 4.3.1982 oi:d was performing his dutics at the

f
Heiluay Station Jherekgpur the potitioner developed

acute pain in the stomech es such he sought pcrmissi-

- -

e

on from the sectional Controller end after sending

[
oot

© through the
Pointman on duty due to acute pain =nd therc being
no 1:cdical gid readily available the setitioncr lefd

tie Stetlon in search of conveyance for Sitenur to

“arronge for iin o late medical pid from Sitemur.
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5 Thzat due to sheer luck of the petitioner he
got 1ift from a motor cyclist =nd reached Sitepur at
toe residence of Dr.L.il.Agarwal at L,45 a.m. and who
after duly examining the petitioner gave the requisite

nedicines.

6. That the next morning i.e6. on 5.3.1982 the
petitioner cere to know about & collision of 62 Di
Passenger Train with the Stebled Load of UP Aishbagh
Special,

7 Tret due to above collision of 62 Dil paSsenger
Trein with Stabled Load UP Aishbagh Special an F.I.R.
was lodged by Assistant Station iiasger, Sitspur on
5e341982 at 2.05 hours and a case was registeredd/
under section 101 of the Indian Railways Acp against

the petitvioner.

8. That simultaneously Disciplinery and Appeal
Rules(DAR) proceedings rele ting to the collision were

also initizsted against the pctitioner.

9. That in the crimingl case under section 101
Indian Kailuyey Act the petitioner had to arrange for
hts bail éiso. The p ctitioner, was thereafter

rd
suspended by the Divisional Safety Officer and on tre
appeal of the petitioner agéiust the suspension the

petitioner'was reistated and posted as RASL/Sitapur.

10, Trnet DALl proceedings were started egninst
the petitioner despite of lodging of FIR uncer section

101 of iIndian Reilways Act, the procecdings of DAL
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case was finelised in such a haste with pre judged
mind thet tine petitioner was not given even an oppor-
tunity to produce his defence witnesses, Sri Gonga

singh, lotor Cyclist, when ne was not present on

dete, to be produced after 2 deys.

10(a) That 1t is also pertinent tc mention here

thet as avered avove that the accident due to wnich

the patitioner has been penalised took place on

4/5.3.1982, charge sheet wes given to the petitioner
and after exanining alnost about 13 witnesses the
case was concluded within a short span of about 3
months ond even the application uigde on behalf of

the petitioner for production of one Sri Ganga Singh,

~liotor Cyclist was ignored and the prayer made by the

petitioner for adjournrent of the case was rejected
only on the ground that it was the duty of the pelbi-
tioner to produce him within time. It is Zlso worth-
while to mention thet even the doctor who hcd.exami—
ned the petitioner due to acute colic pein in his

s tomacn had supported the case of the petitioner

end 1t hos been aduitied by the opposite ocrties thet
the petitioner did approach Dr.L.M.Agerwel in the
night of 9.3.1982 st 1.19 a.m. and he hed exanincd
the netitioner but ewen then the opposite nerties

hed completely ignored this statement of the doctor

end had convicted the petitioner.,

(b) Thet =38 stated above it is also worthwhile
to mention here toat although tre gccident has taken
place on 4/5-3-1982 but the enquiry was finalised

with a span of 3 montins in such a nasty menner thet
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gven the netitioner was not given the opportunity

to produce nis defence witmesses as it will be reveal-
gd from the extract pnotocopy of the deposition made
be fore the Enquiry Cowmmittee, which is being filed

herewitn as Anonexure=-2 to this petition,

(c) Thet 1t is also worthwhils to menticon here
thet cven Dre L.H.Agrawal hed sdmitted this aspcct

of the natter and rather supported the case of the
petitioner that the petitioner was teken to his
residence by a rotor Cyclist which duly supports

the contention of the ocetitioner that the Motor Cycli-
st,one Sri Gangé 3ingh was not zallowed to be produced
by the opposite (arties due to certain conspirescy
hatched ageinst the petitioner which fact iz also

-~

supported by the Jjudgement of the lecrned lMunsif
Maglstrate, Sitapur that the petitloner has unnecess-
arily been penglised ewven without affording bim eny

oppor tunity.

(a) . That 1t may also be pointed out here that

the charges levelled ageingt the petitioner =s it also
comes out from the charge sheet served on the
petitioner are almost similar to the chasrges levelled
against the petitioner in the Criminsl Case, A true
copy of the charge sheet which wes served on the
petitioner during the course oI DLR proceedings is
being filed herewith as Annexure=3 to this writ

pe tition,

1l. Thet it is worthwnile to mention here tret

while the petitioner was not given even 2 days adjour-
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nment to produce his dofence witness i.e., Svi CGrenge
Sinzh, mosc vital witness who gave a lift on his
motor cyclc to the petitioner and the doctor wio
was produced before runsif hagistrate, Sitspur ond
gove testimony that the pain could have resulted

in snock was totally ignored with the totally

incorrect and illogical interpr:tetion.

12. Tnct the fact of the petitionsrs! having
left duty at 0,30 hours, was testified by Train
Controller, Doctor end Sri Genge 3ingn becfore unsif
liagistrate, Sitspur. Thus the petitioner not even
being present within the linits of Jharekspur town,
when the accident took place the question of the
petitionerts being present at the Svavion is not
only false, baseless and against over whe Iming
evidcnce as mentioned zbove bubl it also speaks of
pre judged mind of the DisCipliﬁgry Authority to
festen guilt against the petitionsr at his gswect

will without any cogent neterial in support thereof.
op

=2

1

hat as stated in the preceding paragrephs

3.

-

A,

the findings of the DAR proceedings are thus patently
perverse, based on guess ond conjectures and against
fects end a case of 'no evidence! to fasten guilt

on the petitioner and attempt to sxonercte the real
culprits, This was wrhat the lcarned lunsif llagistrete
Sitepur observed while acquittting the petitiéner
honourably eond passing strictures ageinst the reilyzy
adninis treotion, A true copy of the ovder of the
learned iunsif liagistrete, Siteaour is being filcd

as Annexure-4 to this pctition.
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1, Thot it is also worthwhile vo nention lhere
that the fact of Pointmen being on duty from 18 houws
of 4.3.7982 to 6 hours of 5.3.1982 end the fact of
ligzet engine of tie goods train having bsen sent for
wetering, tne trains being late due to late rumning,
it wés Pointmants duty to'bave been vigilent to ward

off any iaishap.

15 That it is clso pointed out here thét denial
of opportunity to produce tine petifionerts defenice
witness Sri G nge Singh who geve the petitioner 1lift
ct 0.30 hours on motor cyclec to Sitapur =nd vho was
duly noed as defence witness for whom evidence mz

2 deys tiue wos proyed was turned down by the zZntulry
Cf:icer ubich is illezcl and because of this entire
proceedings and findings are illegal as reld by nany
TTigh Courts. This was tlgso ageiust the rules of

DiR fremed by the President under article 309 of

the Constitubtion of Indig.

" Inguiring Authority did not 2llow the de lin-
quent officiel to produce defence in gccord-
ance with the procedure.., ressonabls
opportunity, incuiry in contravention of
of pfocedure, incuiry illegrl, order of
disuissal bed ( S.P.Gothimel Vs.State of
Rajasthan, 1981 SLR ),

16. Thrat 1t 1s olso pertinent to nention here

that s per provisions of DAR, 1968 conteined in

o

Drochure on Lailyay Servents Discipline =nd Aplieal

e
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Rules, provide specifically thet rules of neturel
justice recquire thet a party should have opportunity
of advencing all rclevent evidence on wihich he relies
auu thls evideace snould be talen,
. net 1t 1s also inted out hecre thet spi
17 That it is also pointed out hcre thet despite
I R the proccdurel irrvegulrrities as montioned in the
foragoing peragrephs the pctiticnsr hes bzcn gwerded
the following punighmont in tie DAR proceedings:-
‘rﬂ\ -
a) reduction from the post of AS.. to the
post of Traffic 3ignaller,
b) reducing the pey to the lowest cadre i.c.
"5.300/~ fized.
r
c) deberring thc petitioner firom any prouo-
tion whatscever in fature pcecrusnently.
)
d) denying thnus ell increuaenis,decrncss
JL0g ’
allovance departuentel fecility which is
against the rules of natural justice.
A photostat copy of the lotice of Imposition of
ANDenur =t A penalty((IIP) is being filed rerevith as Annsxure -h4A

et ot Bt St

to- this pe tition.

13, Taet in the crininsl trial on the seoms

CALG

ueztter on identical charges pertaining to the above

oe e 7
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accident on the report of railway through Assistant
Stction hester, Sitapur, the learned II Additional
hungif lMagistrate, Ist Class Sitepur honourably
‘gcquitted the petitioner from all charges. ilot only
this the lesined court pessed strictuves against the
RailwaycsAdministration for which the enclosed

judgement,Annexure-4} to this petition may kindly be

perused.

19. Thet e Railway Administration did not adpeel
against it and so the judgemant of the lecrned iumsif
liagistrate, Sitepur is finsl and binding on tre

Teilway Adiministration.

20, That tne petitioner 1s giving hers only
fnglish Yrenslation of the judgement, concluding pera,

and strictures pasged.

Pege 5 of the Judgement:

® T am of the opinion that the Ligilway Adminis-
tretion de liberately initiated criminal cese
against Jitendra iath Srivastava in Criuinegl
Court on false grounds duz to which he suffer-

ed financially and mentally."

" It is admitted and has been corroborated by‘
evidence on record that the accused was not
on duty at the time of occurrence, Tne fect
of illness of accused has been fully estab-
lished, Por the accident asccused Assistant
Station Laster canpot be held responsiblé for

which regponsibility could have been fixed




on the Pointmen.," ' .

Iro
(1]

F%
(@)
an

It is sad and unfertunate that in this cese
an innocent pecrson was intentionally prose-
cuted and made an accused, the game being
to save the real culprit, in the hope that
the accused will be acquitted in criminel
case and the reel culprit will go unpunished

and unharmed.”

Page 73

" The part played by Rellway Administration is
shegneful in trapping an innocent person mum

to face trial.t

® pccused Jitendra ath Srivasiteva 1s not in
any circumstances held responsible for the
charges levelled against nim and he is hono-

urably acquitted."

21, Teet after this judgement the petitioner
subnmitted under mentioned representation for recalling
the Jotice of Imposition of Penalty(il.I.P.) znd

cancelling the semes-

(1) DRi(P) 84841983
(2) DRU 29.9.1983
(3) thl. 1.5.19@"‘

Zone of the above representetions of the petitioner
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heve been acknowledged by the railuey administretion.
The true copies of all the above mentloned three
reprgscinvations are being filed herewiti as énneiures-

5,6 ad 7 to this pctition.

Anngiwes=9

Ji;and-z'

22, Thet it 1s also worthuhile to mention here

thet the charges in the DAR case and in the criuinal

trial being identical, wuitnesses produced being sare,
findings of the criminel court nave to be honoured

lezelly which is binding on the railwey,

23. Thet the Eigh Cow'ts of India have held this
vicw and in & case Bhagwet Cheran Vs.8tzte of U,P.
reportes in 1973 SLR(Alld.), where facts were similer
i.e. the enployee was punished and removed after DAR
procecdings before conclusion of criminal trisl by
the Court but was acquittel in criminsl case on

indentical ciharges, the High Court observed thet:-

® T am of the opinion that tihe impugned order
is illegal and wust be quashed., The w-it
petition is gccordingly allowed with cost

end the order of removal is queshed.n

2k, Thet the Rallway Administration hes not gone
in apleal ageiast the orders of zcquittal =2nd as such

the juugsment of the crimingl cowt becomes final and

~the reilway administration ig bound by the findings

of the criminal court and cannot Bo behind that.

25, Thet despite rcpeated rep-esentations nmade

by tne pctitioner as mentioncd =bove the 1.I.P.
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jgsued in the case of the pctitioncr had not been

cuashed.

26,

That the impugned order dated 1.7.1985 end

the order of imposition of penally is illegal and

bed in law.

27«

Thzt bhaving no othar efficeaciocus cud altern-

ative reiwedy the pctitioner beg to file this writ

petition on the following amongst other grounds:-

a)

. b)

G_R_O_U_H_D_S

Because the opposite perity Ho.2 has not at _df

all considered the judgement passed by thg:

Crimingl cCourt and havs rejectpﬂx’fhe appeal of
the petitioner wnich s t@tally illegsl, wrong,
unjust and ageinst ¥0e provisions of lay and
nesural justice.

[N

Because the opposifg party Io.2 hes elsc not

considered this aspect orf=&le uetter trhat in

the DAR proceedings the rslev:int witnesses

even on the request of the peﬁitiONer were not
produced end finslising the departientzl proceed.
ings in sbsence of the same is wrong, ﬁélacious,

arbitrary and ageinst the provisions of law

hence 1liable to be Quashed.

Beczause simultaneously 2 procgedings being
initiated against thne petitioner, one depart-

nental and the other criwinal on identical
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chrrgzes end same vwitnesses and the petitioner

after being honourably acquitted in the crimi-

" nal proceedings with the strictures passed

ageinst the opposite perties, the opnosite
pertles have become pre judiced in not accep-

ting the appeal, rejecting the sane without

-applying their mind and even without going

through the judgement of the learned lunsif
licgistrate concerned ¢nd such action of the
opposite parties i1g illegal, arbitrary,
against the nrovisions of law and natural

justice.

Because the judgiment of leerned iumsif
ragistrate honouwrebly acquitting the petiti-
oner was before him, the same having been
enclosed by the petitioner alongwith the
Trepresentation requesting for guashing of
punisiment as such rc jecting the represen-
tion/apoeal of the petitioner by the opposite
party .o.2 1s illegel, wrong, meglacious,
ageinst the provisions of law and natural

justice.

Because the opposité parties on the one hand
are punishing the petitioner with the order
of reduction from tze post unich the petit-
ioner wes initially holding, reduced the

pay to the lowest grade i.e. 300/- and
debarred the petitioner from eny future
promnotion permenently denying all increments

ond dearness allowance etc, in DAR procecd-

s but on the other hand the criminal

&
<

in
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court nad honourably acqﬁitted the petitioner
with the findings ti:t the petitioner has
felsely been implicated by tne opposite partiecs
just for the reason that actual accused srould
”
be allowed to go unblamished and strictures
were also passed againgst the opp.parties thus
the opp.parties have become prejudiced with
the petitioner and rejected the appeal of
the vpetitioner without any rhyme or reason
which 1s unconstitutional,malacious,arbitrary,
against the provisions of law and natural

justice,

Because tne opposite oerties while punishing
the petitioner on one hand without there
being any evidence on record, without afford-
ing pro_er opportunity to the petitioner who
was not at all guilty in DAR proceedings as
such the proceedings of DAR are totally false,
malacious, wrong, arbitrary, unjust,sgainst

the provisions of lay and natural justice.

Because tbe opposite perties not allowing the
petitioner to produce official in his defence
in accordsnce with the procedure as such no
reasonable opportunity was given end the
conclusion of the enquiry by way of punish-
ment is against the provisions of law and

naturel justice hence lisble to be quashed.

Because the order Goes not indicate applic-
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ation of mind on perusal of judgement of
learned iunsif liagistrate, Sitapur as such

the order is not speaking order.

PR AYER

Wwherefore, it i1s most respectfully prayed

J? tact this Hon'ble Court ey graciously be pleased to
issue ¢~
“T ' - - )
' i) a writ, order or direction in the nsture of

certiorari guashing the entire DAR proceedings
after swmoning the original record from the
opposite parties;

ii) a WTit, order or direction in thre nafure of
certioreri quashing the order of Imposition
of Penalty, contained in Anpnezure- ¥A to this
writ petition after swmoning the origingl

from the recqrds of the opposite perties;

iii) & writ, order or direction in the nature of
certioreri cuashing the order of opposite
party io.2 dated 1.7.1985 contained in
Aggggggg:l to the writ petition after summon-
ing from the.opposite pervies the originsl

order;

iv) a writ, order or direction in the nature of
mandamus cormanding the oppasite parties to .
give all the benefits available to the peti-

tioner right from the begining i.e. the date
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of passing of the order contained in Anncxurc-

to the writ petitionsg

V) '~ any other wwit, order or direction whichk this
dontble court deems just énd proper in the
circunstances of tne case bs passed in favour
of the petitioner and against the opposite

parties;

vi) to gllow the cost of the.pstition throughout.

2z

( Abaul ¥Eteen ),
Advocate,
Lucknows Counsel for the petitionsr.

Dcted:October g 1985
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in tre _on'ble digh Cou-t of Judicature ¢t Allehabe
Lucknow Besnch, Lucknowu,
Affidavit
In
Wwrit Petition ilo. of 198
Jitendra ilath Srivastava . Petitioner
Y »Jy ° Versus
Union of India & others .o Opp.pertics.,
7
‘ HIGH JOURT
g ALEAHABAD
- . /
¥ I, Jitendra ilath Srivastava, aged about L7
yeers, son of Late Sri Jagdambica Prasad atl present
‘j working as Traffic Signaller, Sitepur do hereby sclemn-

ly affirm znd state on oath as uncer:-
1, Trat the depongnt is the petitioner hinmse 1f
in the above noted wwrit petition as such is fully

conversant with the facts of the case.

2e Tnat the contents of paras 1 to 27 of the

)
[}

accompanying writ petition are true to my persona

)

knowledge except tne legal averments vwhich cre bs

[#2]

(SR8

£

on lecgal advice.

3 That Annexures 0.l to of the accompeanying

writ petition have been coupared by me with the origin-




als of the sawme as such are the true copigs of the

originals. /gwﬁz’”
9"” F A
_of'

Lucknow: Deponent \_ ;
S
DetcdsOct, 6/ 1985

Verificetion

I, the above naued deponent do hereby verify

that the contents of paras 1 to 3 of this affidavit

T
are true to my personal knowledgﬁ. 7o part of it
is false and nothing nateriasl has been concesled
in it so nclp me God. : /gwﬁ .
Lucknows Deponent;h
Deted:Oct. [ 1985 R
i
I identify the deponent who
A has signed beforc 3€ o

Advocate .

Solsany afflrmea before me on 6/CM/§V'

at /0 .. ./Pwin by the deponsnt g lomchye A S
who is identified by Sri Abdul liateen,

Advocete, IHigh Court,Lucknow Benci, Lucknow,

fwt/

I have satisfied myself by exaumining the
deponent vt he understands the contents
of this affidsvit which have been read out
end expleined to nim by ne.

Hi,

ish -
N A v e,

\u..u;xnoth; Ben_ Y

//063 )
o [w Iyr
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{. In the Tont'ble Iizh Cowrt of Judicature at Allahabdd

Lucknow Bench, Lucknow,

Writ Petition ..o. of 1985
Jitendra ilath Srivastava .o Petitioner
_ Versus
Union of India & others .o Opp.partics.
¥ Annexure .o, |

A .:L‘: . Rai l\‘.’ay

y
do0.7/537/T8/4/ 82 Dated 1.7.8
Froms To:
Divl.r ly.lianager, Shri J.N.Srivastava,
Lucknow, Signaller A-2 through
SS/SIP.
r *
{ . Subs. Apgeal dated 5,8,1983 of Sri J.u.Srivgstava
Sig/STP for restoration on thugpost o ASli

in scale L25-040,-

DRI: has considered your appeal #nd passed
ne following orders:-

@ s 0000

In this particular case, DRi: hes already

/g;*ng’ reviewed the punishment lmposed on trze employee and
hes found the same to be adequate. The review vas

done in this on its own motion and at the time of

review, No appeal had been received rrom the delinqu-,
ent employee, As already ncnuloned, since tne case
A

has Deen rzceived by the DRI, the appeal of the employe

cannot be considered at this stage.

sd/ -
Divl.Railyay llanager(Safsty)
Lucknou.
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In t-e “ontble dign Court of Judiceture at Allahégzd

Lucknow Zsncl, LucCKnou.

Jrit Petition Lo, of 1985
~ Jiteinwra wath Srivestava .. Pe titioner
Versus
Uhioﬁ of India & others .o Opp.perties,

ENREXUTE 21062

DAR proceedings agelnst Sr

Sri J.0.Srivastava ASI/STP
held at Lucknow city. on 9.5.1¢

Present:
1. Sri J.L.Chaba E/O
2. 8ri li,H.R.Tahir D/C

3. 8ri J.N.Srivaestava(Accused)

Accused gave an epplicetion recuesting
inquiry Cfficer to fix 18/5 or soue other date after
18/5 as his defence witnesses were out of stztion.,
Because he was unable to produce them on dzte for

enquil"y .

The matter was referred to ACS(G) on phone
who instructed thet it was the responsibility of the
accused to srrange attendesnce of his defence witnesses
end the enculry cannot be postponed and the proceed-
ings heve to be closed within Terget date. Ience

proceedings started.

sd/- sS4/~ S/ -
DC I/0 9.5.& Jed3rivastava,
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jj e in the Douit'ble :d.h Cowrt of Judicature ¢t Allshebsd
Lucknow Be:wcCit, Lucknow, \\jé;;
A1t Petition i.o. of 198
Jitendre leth Srivesteove . Petitioner
Versus
Union of India & othrers .. Opp.prrties.
‘2/ ) Annexure 1/o.3

Steternent of Article of charges freied against
ri JJi.Srivestove,Asstt.Stotion lLester,Jrerekapur
STl Jeli.d st yAsstt.5tation ster, Jaerekapur
station son of Shri J.P.srivasteve,

® o000 0 0000 00

AMLICLE- T,

Toet on 4.3.1982 wnile shri J.¥.Srivesteve,Assti.
Strtion i.aster/Jhnerekepur Station wes on duty fron
16 .00 hours, trein engine 10,2253 YP of 62 Dn
“— Passenger trein colided at 1.36 hcurs on 5.3.82
R with svzbled loads of UP Shunting goods on line
Ho.3yzt Jharekapur station due to recéption of
62 Dn trein on line no.3 zlready occupiled with the

stabled load of UP scunting goods.

e thus violated G 38,3R 38(3)(b),SR 187(3)
(1),88 150(1)(b)(1), 82 150(1)(a)(v), SR 150(2)(Dp)
end SR 187(14%)(0) of Generel end Subsidicry Jules

book edition 1963.

sa/ -
(i.K.8arker )
vivisioneal Safety (fficer
w el JR1y/Lucknou,
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In the Hontble Jigh Court of Judiceture &t Allchebzd

Lucknow Bench, Lucknou, \\//

Weit Petition 1o, of 1985
Jitendra llath Srivastava .e Petitionar
. |
Versus

Union of India & others .o Cop.perties,

Y
-

Anneyurs L0 .4A
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?" NORTI ASTZAN Beillny :

‘.V' y Forn Mo, z

[Qrdaro of fmposd tion of penalty of reduction to lower poo

'. ' ) . ‘ poot/ernda/oervice
Jundor bule 6(VI) of the Ratlvoy Servinds (pin) lules, 1968, :

Nov o R/532/TAL/82. pated 28,582
| oy h—é-82.

Ne _ Shrl J.N.Srivastave
'Pather 's nemo _Shri J.P.Srivastavgy
P ' Deoignoticn RG/ASM ' Dpertment . Oporating

A ’j Toket No, R - ‘ Jaie of appointment 9:12.1359 ’
© Statien HQ/STP noy pt ADMenle of pay 425640
. ef s -Momorandus No.even dg A82,
Shri  JHN Oy RG/ASH HQ STP 38
naxe, designction and offico in whieh he is employod,

I X

(\i’kuﬂ ier cuspensim ) {o inforced thot ﬂ’e Inquiry O2ficer Exhroa

- Oprosnted to enquire into i charge (87 against hin hes submiticd

. bio/their report. 4 copy of the report of the Inquiry 0fflcer/Bumdry?
io enclmodl . _ L

. B4 1 o coreful eonsidoration of the enquiry report aforesoid, the. -
undsroigrad agrooo vith the finding(q) of e Inquiry’ 022 icer Ao
¢ .Ineuiry cnd hold thet the u;ettole‘(‘n of choypefis / = _proved.

a:

‘ N a c:.rutulf:onnideration of ﬂzc/ nquiry report ‘adfloresaid, the

. unduroigiud apes Fith the finding(s )97 the Inguiry Offjeceér/Sosrd of
i Inquiry in eo fax g it rolaten to axrtigde {8) of charge o._(s) .

/ 4 for reasons dta f/in te ottoched/ ‘

‘ iﬁmrayd.m holds drt artiglafe) of chdyee no.(s) / vhich

o iry Officoy/Bocrd of lnquiry /bm held osyno't?/"prove?l/pu-md,
{0 olob provud/mot smoveds AR o

[y

L 9,"_ Tho undvroi wed has, therefore, ceme/to the coliclusion that the, ]
\ ! palty o~ rcduction to o lower post/grade W be 1m¥ostsd;on_
T \w gi:i J.H.Sr'ig_g_sttam‘_- Shri J?grnas avg T
W g , ther.fore reduced o the lower pait/grade/ e of npllor
tn the scale of e 260-400 fixing his poy ot Bs. s - 6

wun th Oonvtapegbadwels PRt 6Ty
g:tmm o BOECE B 331 v xwttmxwwuﬁﬁ‘:mmm» ad pemanouﬂ,{‘\

¥gnaeral Tooa Luvor i3 Tl ldvanceuc .o 88 SH (niders ?neloo@ ﬁ'ff
6o  Usder bule 13 of the Weddwny dervonta (pas) tules, 1968 on ap
:  againot these orders ljos to ARM/IJN - provideds~ . v
1) the oppeal is mibmitted thrcuph proper chanuel within | ' Q?

&5 cayo from the date of receipt of these orders: and

i4) the 4, jeal Jows not contain improper or disrespectful langiog:
. . |

5. . Ploasy oc'mavledge recoipt of this letture lfm 6 (bl
Da/pnnamrera! and o Signature (TN .umm:%% ufy
Gnqu I.y N - . - -
) Egggeroin y pages Neae & Designaticn of the

h isplins thoritye
S../C e & Bill displinary
*c@?-y tﬁc? or/DﬁfP)'s office/LJU &
éllg’f fr inferuatien and n/a. _
& Striks ut whichev.r is not opplicable.
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In the Zon'ble Iizh Court of Judiceture at Allahabed

e

Lucknow 3esuct, Lucknow.

‘it Petition .io. of 198 j>j}7
Jitendre iiath 8Srivasteve .o Petitioner
Versus
Union of 1ndia & others .s Opp.perties.
o —

ANNEXUTE .04 D ‘

To
The DRE(P),
HeEJeiluey,
Lucknow Jn..
Sub ¢ Restorztion on the original post of ASLI
in scale P3.425-640, ?
Ref: office letter .lo.T/537/TA/L/82 dt.28/5/11,6,82
Sir,

With due respect I beg to l=y the following
few lines for your honour'!s peruseal snd fevourable

ordersi-

Thet vide your above quoted letter, I was
permanently recverted as a Signaller in scale 260-4+30
znd the »ey fiked 54300/~ per nonth, Affer the depart-
mental enquiry of 62 DIl collision with stebled load

of UP ASH Spl.on 4/5.3.1982 at JKP.

That DAR proceedings not fully fdllowed by .
the enculry officer as riy all defence witnesses were

not examined though I have applied vide 1y application



.
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AN
deted 18.5.82 at 1C. /%7

Thet the adminisitration also reported tre case
to GRP/Sitepur through Si/STP vide memo fo.nil deted
5/3 at 2,05 hrs, end fixed my responsibility end GRP/
STP 2lso filed a case against me u/s 101 IRA befors

court of law from weere I was beiled out,

Thet GRP/STP plsadéd the case in the court of
nonoureble runsif Mégistrate/Sitapur examining all the
SchE prosecution witnesses ageinst me(4also examined
DAR £/0 ) Dut the Zon'ble lunsif lagistrate decided
the case in my fovour end gave ne free eduital fron
the cherges framed ageinst me by tne railway e by
the @P/STP also. The copy of the Judgement is atta-

ched herswiii.

That still I au vworking on the same post
though I have been equited free from all cherges
lezved against me from the court on 26.3.83 and could

not get any further order for my restoration of origi-

)
3

na ost and passing however my days in the financial

strengencies.,

I, th<refore, request your honour kindly to go
through thne case and withdraw the punishuent and back
me in my oun cadre and also order to pay iy all dues
vhich were not given to me from the date of Accident

i.e, 4/5.3.82.

For this act of kind fevour I shzll be ever

remain grateful to your honour,

Dated: 5.8.83 « Yours feithfully
Sda/ -
Zncls:-Copy of the court (J.ld.8rivastava ),
judgenent in (Iline) | Sig/STP,

pages both inclusive.
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In the Jontble Uigh Court of Judicature at All=shabed

Lucknow Bench, Lucknow., \\ é;/

Wit Petition lo. of 198
Jitendra Nath Srivasteva .o Petitioner
Varsus
Union of India & others ee . Opp.perties.
7 Anngxure io, é_'_

The Divisional Rly.lianager,
Hef JRailway,
LUCK. G

Sub ject:- Restoration on the origincl post ol AW,
' in the scale of 3.425-640/ -
Ref:- Office order Ho.,T/537/TA/N/82,dated 25/5/11.6.&

Hespected 8ir,

/

With due respect & humble submiggion I besg %o
say the following few lines for your kind consideretion

and favourgble orderss:-

Thect vide above latter llo.I was permanently
reverted as Signallar in scele 55,260-430 fixing pey

@ 75.,300/- p.m. after the DAR enquiry of 62 Dn.on 4/5,3.82

That in this connection FIR was also lodged
by Aedel.. STP vide memo 1o il dated 5.,3.%2 at 2,05

hrs,to GRP/STP and the case registered u/s 101 of I.R.4.

Thet the case was trialed in the Court of

Law and the Court after exanmining all the witnesses



(seme as well as in D.A.l. enquiry), decided t 57 se
in my favour end gave me free equital from gll tre

cherges levied ageinst me.

ny

Trat still I am working on the scme post ¢s
yet and got no any order from your honour about my
representation althougn I heve also sppealsd vide

ny apolication o.iil deted 5.8.83 (under Regd.A.D.

alongwith the original copy of the court's judgement).

That in these of finencial strengsncies having
7f’ six family members studying in higher classes I an

facing great herdships also to fulfil the problens,

In view of these facts, I, trerefore, request
your honour kindly tc restore me on my original cadre
also order %to pay my all dues, which are not given

from the date of accident i.6. 4/5.3.82

r In this abowve kindness I shall ever speck

volunees of your oenc"031ty and shall be ever

grateiful,
Yours faithfully,
Sd/ -
Deteds 3

. ( J..grivegstave ),
29.9.1983, | Signallar/8TP.
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In the Hon'ble .Idgh Court of Judicature at A két;btd.

Lucknow Beonch, Lucknow,

Wit Petition iio. of 198
Jltcndra ilath Srivastava .o Petitioner
Versus
Union of India & others oo Opp partics,.

Mmemﬂe;bs?

-
1

o
The Gener"l hanager,
1! .A— ..L. . GOI’ akhpw ®

L CUGHS P_-CPﬁd CHALLIZL :

Sub jectsAppeal ageinst order deted 11.6.82 peassed by .
D.8.C./LJi reducing me to the post of traffic
Signaller with mininunm reduced salary cad
debarring ue from any promotion,

Respected Sir,

With due respect and humbls submissgion I beg
to say thec following few lines for your kind consider-

ation znd sympethetic orders:-

(L) That I was posted at Sitezzur Junction in the
scale of JsJh25-640(initial pay 3.530/-) as Rest giver
ASii, On 3.3.8 I was ordered by the then T.I, Sitopur

to work at Jharekhapur Station. vics shortage on

14.3.82.

(2)  Trat et Jharekhapur I took over at 16 hrs.
in the shift of 16 to 2k on liarch 4,1982 rnd performed
ny rightful duties upto 24 hrs, 1yt unfortunstsly
due to acute pain in wuy stomesch I left station st

0/30 hrs, with the permission of the then Section
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THL after sending call to uy reliever ASH through

)

¢

U2

Pointman on duty. After this I came on road in search
of conveyesnce for Sitapur bto arréhge for nmy dim.ediate
mecical aid, With the helpe of a motor cyclist I came
to the residence of Dr.L.W.Agrerwal at Sitepur at
1,15 Aei.. for py dm.ediate treatersent who gave ne

nmedicines.,

(3) On the next worning I came to know thet 62 Dn,
passenger collided with the stebled load of UP Adsh-
egh Special and I was falsefy nade réSponsible for
accident, It was &lso known to wmg that the case u/s

101 IPC has been registered by GRP Sitepur ageinst

ue on giving memo by ASh Sitepur on duty dated

5.3.1982.

(%) Hecause at tne tiue of accident I wes not
on <ubty and was falseRy dmpliceted in this case hence
I took shelter of the court of law and wes bailzd out

frow the court,

(%) Thereafter I was suspended by DSC/LJi. ATter
getting the suspension order I repressnted against
the suspension to tihe authoritics on waich I was
reinstated cnd posted os R.ASK Sitepur, - Thereafter
I was transferred to Anand ilagar against.a pernanent

vacancy of A3:..

(6) After revocation of nmy suspension,D.k .
proceedings weére started in such a hurried fienner
that my impertent defence witness such as Svi Genge
Singh were not heecrd by Incuiry Cfficer which rcsul-
tedrin siving arvitrery ond prejudicial fingings.

It would Bot be out of place to mention hasre iiat

none of the witnesses tricd by the Induiry Cfficer
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nad gonc & eingt ume except the pointmean on du;;%

/ Cn toe basis of the findings given by tre
&5 8 Yy

Inquiry Cfficer I was awarded following mulstiple

punishment by the learned DSO/LJH‘simultansously:-

1) reducvion from the Dost of ASil to the

post of Traffic Signesllar.

ii) reducing the oy to the lowest cadre
g oLy

@ :‘3.300/“' fixed.

iii) debarring we from any prouotion yhatsoever

in future and

iv) other deparitmentel facilities elso stopped
ybich is not meintainacls gnd against

the natural Jjustice,

(3) {n the other hend GRP Sitapur also subuitted
a2 crarge-sheet againct me in the Court of II Addl,
nunsif Judicial hagistrate Ist Class Sitapur wherein
I was‘trailed. Tre Hon'ble Court honoursbly acqui-
tted me on 26.3.83 of the charges paesSsing strictures
egainst the Railwey Administretion disbelieving the
cllegetions ond charges, ageinst me, the Court also
observed thet the real culprits were shielded and
no punishment of any kind was awarded to trhen.

Copy of judgement enclosed).

(9) After the above Courts Judgement and waiting
toe further order from l.allyay Mdministration for

cbout W montns I wade an cppeal to DRI/LJL for

restoring &€ on my original post on 5.8.83 and

29.9.1983., .out unfortunately no responsence or

L
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he aring was given sc fer, ilence this appcal is be

preferred to youwr honour.

(10) It is strange enough to mention here the

the saue prosecutibn witnesses produced before the
Incuiry Officer were 21lso produced by the GRP Sitapur
be fore the court., Tue leerned liagistrate honourably
ccquitted me on the basis of same statensnts given

by them before the Inquiry Officer.

(11) It will 2lso not be out of point to mention

here that the Jjudgement pessed by the learned il.zgis-
trate wss not appealed by. the Railway Administretion
or by tre Gd..Pe Low the judgsument has bccore fingl

in the eyes of law.

(32) In tne light of abowve facts it is therefors,
preyed toet your honowr uigy XiuLcdly sev aside ihe
oraers possed oy tvhe 080/LJN cnd be kind enouszh to
order that I ncy egein be put beck to my substantive
post of A.S.ii along,lub the salary, promotion and
tre emolunents which were available to ne prior to

1y reduction,

Dated: Yours . faithfully,

sd/ -

( Jel «Srivas tave ),

Traffic 1gnqllac

DluCpU.f Junc blOﬂ,
SLTAPL. .

Enclosurgs:

1. Photo copy of the order
passed by DSO/LJ.,

2« Copy of the judge.ient passed
by &@ri Uaesn Coaudra, Addl.
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runsif & Judicial Laogisitrete
Ist Class, Sitapur.

A

Ned

3+ Translotion in English of
the Judgement.

Adn,. copy sent dircct.
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AgITa,
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: &
d.N. Srivastava, coe cee cee Applicant.
Y . Versus:
Union of India & Others ces «es snespondents.
I -STATaideNT Ou_BadaLi Or RSSPONDENTS.
I, V.. Tiwari, aged about 37yeers, son of
v
pri J.ke Tiwari, resident of Officers' kailway Colony,
*» -4 Bandawa Bagh, Lucknow - working as Sr. Divigional ocafety

Officer, in the Office of Jivisional Railway Manager,
Nef. Railway, Lucknow, do hereby solemnly affirm and

states as under i-

1. That the deponent is working as Senior bLivisional
Safety Officer, «.&. nailway, Lucknow and ne has
received the copy of the writ-petition and has
read and understood its contents taereof. e
has been duly authorised to sign and verify the

written statement on behalf of the respondents.

/ n 0
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That the contents of paragraph 1 of the petition

are not disputed.

That in reply to the contents of paragraph 2 of
the petition, it is admitted that the applicant
was posted at Sitapur Railway Station as Rest
Give;:“sstt. Station ilaster at the relevant time
and that he was in the grade of &. 425 - 640 and
that he performed dutie; §£i4;3-1982 at Jharekha-
pur Rai-lway Station as Rest Giveﬁ?ggstt. Station
Master. “he rest of the contents of the para unde;

reply are not Within the knowledge of the deponent

and hence they are denied.

»

That the contents of paragraph 3 of the petition

are admitted. It may, however, be added that

since relief of the applicant did not relieve

him just at 24 hours of 4-3-1982, he continued
thereafter even

his duties as Asstt. Station Master/after 24 hours

in the early hours of 5-%-1982.

~

That the contents of paragraph 4 of the petition
are mere conconctious for the purpose of the case.
They are wholly wrong and are denied. It is .
= ity
submitted that as per Train negister of Jrereka=
gar Railway Station, the applicant et——u-— of -
5~3=1982 granted Line clear for 62 In. rassenger

Train to Sitapur Station and nesgligently arranged

ContdeeeSeee
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its reception on Line JNo. 3 at Jharekhapur,
e

whaich Line Jo. 3 was already occupied bybéﬁgbléd
c/f Jp= <«
loads of Hx¥x/Shunting Goods Train. That Jp-Shun-
ting Goods Yrain was received by the applicant
on Line o. 3 of Jharekhapur Railway Station at
- 20.20 hours 0f74-3-1982. The kEngine of that
goods train was sent to Sitapur for watering
at 21.10 hours leaving the load consisting of
60 wsgons on the said Line Ho. 3. Since the
receiption of 62 Dn. Fassenger Train was made
negligently by the applicant, when the .ngine
Lo« 2253 ofv62 Dn. kassenger Train entered on

e

Line Ko. 3, it collided with the skabled load

- —_—

of the said Goods Train at about 1.3% hours of
5=3=1982. 48 a résult of this impact, wagonz
No. 29518 cg. derail-ed by 2-wheels and the

cow-catcher df the Train Zngine of 62 Dm. Fass.

Trein telescoped into the said wagons. As a result

~
1 —

' of the said collision 15 passengers and @ hailway
| Staff of the said 62 In. Passenger Trains wgée
sustained injuries. The applicant after the
said accident ran away and so Sri Baboo Ram,
rointman on duty, went to residence of the
Station riaster and informed him of the said
accident. The residence of the Station lMaster,
Jharekhapur is quite near to the Railway Station

building and the applicant before leaving the

N O Contdeeedeos



A

Station, in any case, should have informed the
Station HMaster. It is stranged that the applicant
< 4
while suffering from his alleged accaﬁéé'pain
could walk for more‘than'z furlongs to reach the
road, but, ﬂe could not go to the quarter of the
Station Master and tell him of his alleged éccute
pain and to relieve him from his duties. It is
also submltted that the section cont;;ilé;; &;”’
trains has nothing to do with the staff arrange-
ment of the Railway Station. At the xrelev ant
hours of the night, it was the Station Master
alone, who could be available to the applicant

and in no case the applicant as alleged by him

could leave the Station without being relieved.

6. That in reply to the contents of paragraph 5 of
the petition, it is submitted that in view of
the entries of ¥z Idine clear forﬁgf Ine kassenrer
o » ’(’ -
o Sifedrr Ratliony Stelicnon ~
Train in the Train Register, the presence of the
applicaent upto the time of the said accident at

1e 36’ hours of 5-3-1982 is proved beyond doubt, -
and the story of his beeféag the station in an
alleged emergency of his alleged accute pain and
reaching Sitapur with the help of a Hotor-Cyelist
at 1.45 a.me 0of 5-3-1982 is only a cock and bull
story. It is strange that the applicant could

[ ) : /
rungéee—meﬂfes to reach the road, but he was -
« / . - R
N DRI CA T | ContdeseSeas
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unable to inform the Station Master, who was in

his residence nearby the Railway Station.

/

That the contents of paragraph 6 of the petition
are wrong and are denied in view of the records

of the Railway Station of Jharekhapur.

That the contents of paragraphs 7, 8 and 9 of the

etltlon are aamltted. owever, it is pointe
P e

out that in the order of the re~=improvement %
jawwéxa kf/;

A Vas specifically mentloned that the applieant

would not be allowed to perform duties ®wmmain
line section and was ordered to be utilized on

branch line onlye.

That in'reply to the contents of paragrapn 10 of
the petition, it is submitted that inspite of
F.I.Re. against the applicant under section 101

of the Indian Railways Act, the departmental -
proceedings could be initiated against the applicanﬁ
under rules. #nd, accordingly, the departmental
proceedings were initiated against the applicant
with respect to his callous negligence resulting
in the collusion éf Pagssenger Train accident. It
is denied that the departmental proceedings were.
finalized in haste and with a prejudiced mind.

There had been as many as 8 gittings for the said

——

ContQeceeboone



10.

departmental proceedings as 23-4-1982, 24-4-1982,
26-4-1982, 27-4-1982, 4-5-1982, 7-5-1982, 8-=5-
and 9~5-1982 and the applicant was given_fﬁll -
opporunity for his defence and to produce any
witness in his defence. The Railway Board have
prescribed a Time Schedule according to waich,
the farget period for finalising disciplinary
proceedinés ig 202 days. The Board have observed
that it should be generally possible the Railway
Adninistration to finalize the disciplinary pro=-

e

ceedings within the target perlod of 202 days. A~
ol oA s Bty 1

N"re %‘?}”JM VAT

oo, R A1,
That in reply to the contents of paragraph 10 (a)

of the petition, it is denied that the opposite-

parties ever aamitted that the applicant ever -
approached to Dr. Li.ie Agaiwal in the night of
5-3-1982 at 1.15 hours in cormection with his
alleged‘treatment. iloreover, Dr. LiN. Agarwasl
was disbelieved by the mnquiry Officer as he
was totally shattered in his cross=—examination
to prove the certificate gi%en to the applicant.
A8 regar&s produétion of one Shri Ganga Singh,
i;otor Cyclist, the applicant éailed to produce
him before the =nquiry Officer during the said

enquiry, with respect to the allegation, that

the departmental enquiry was completed during

the gpan of 3% months, it is submitted that it was

— o~ o~ . -
\%\%\}\j’(’j&‘){'\/\ - Con‘to_....'?...
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done according to rules and, however, such =
enquiries can not be delayed, in view of their
own importance in public interest. The applicent
adopted dilatory tactics during the said depart-
— S
mental proceedings, which were not aAxmxmEf appre-

ciated by the zZnquiry Officer. The rest of the

~ ' contents of the para under reply need no comments.

1. That the allegations of the applicant as made in
paragraph 10 (b) of the petition that the depart-
mental enquiry was made in such a hasty manner
thet the petitioner could not produce his defence
witnesses is wholly wrong and is denied. It is
submitted that it was the duty of the applicant

Y £t0 produce his witnesses and if he failed %o do
so, the sSnquiry could not be held-up. The said
e ammexure Yo. 2, to the writ-petition is with respec
to the date of sitting on 9-5-1982 ~ kxkz that is =~
of the last énd 8th. date of hearing. The alle-

\

gations of the applicant are denied.

12. That in reply to the contents of paragraph 10 (c)

of the petition, it is submitted that the findings

(-wu_
of the wnquiry Officer,of an earlier date es and

were based on the statement of witnesses recorded
by him and cross-examined by the applicant.\ As

such the judgement of the Court of Learned Hunsif
s - . . ,R(LQ;Q‘JL,
“\ﬁ}“\1_,4&\m>(@%§1ﬁtrate, Sitapur, made much teken ewm 26-3-1983
I TF’:$‘£" ~ !

| R :‘;.:."'J‘*‘;ié Con'td.-..B...
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15.
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e —
can not undo o¥-@ffect or nullify the findings
of the snquiry Officer. It may also be submitted
that the purposes of a departmental enquiry and
that of Zxx criminal proceedings against an
accused are different, and a criminal case may

fail for any reason whatsoever.

That with reépect to the contents of pearagraph

10 (d) of the petition, it is submitted that the
departmental charge memorandum was given to the
applicant for violation of general and subsidiary
rules, while the applicani was prosecuted by the
Police under section 101 of the Indian Railways

Acte

That with respect to the contents of paragraph
11 of the petition, it is submitted that they
are with the respect to findings of the =Znquiry
Officer, which will speak for itself. However,
the allegations of the petitioner are not just

and proper.

That with respect to the contents of paragraph

12 of the petition, it is submitted that the
bnquiry Officer was concerned with the statements
of witnesses made before aim and not by what the
witnesses would say before the learned Mungif -

Con‘bd.. . 090 .0
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16

17

18.

4/’

Magistrate, Sitapur and what would be his -
findings in fut#re. It may also be pointed out
that none of the witnesses except the Doctor,
w10 was not believed, supported the case of the
applicant in the departmental enquiry and the
applicant could not make out his case of defence

by cross examination of the witnesses.

-

That in reply to thé contents of paragraph 13

of the petition, it is submitted that it ig

with respect to the judgement of the learned
viunsif Hagistrate, Sitapur which will speask for
itself. It is, however, submitted that proceedings
in the C;iminal Court may fail on technical grounds
as for want of proof, while no such infimity can

vitiate departmental inquiry.

That with respect to the contents of paragraph 14
of the petition, it is submitted that for giving
and taking Line clear of Trafns, it is the duty
of the Station laster/ .Asstt. Station Haster on

duty and not of the points-man.

That the contents of paragrapn 15 of the petition,
as stated are wrong and are denied.l The applicant
was given full opportunity of his defence and if

he failed to produce one Sri Ganga Singh, for that

the snquiry Officer was not responsible or that

Ve AT

y
/
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20.

21
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can not in any way vitiate the enquiry. The

ruling cited dbes not apply to the instant case.

/

That with respeqt to the contents of paragrarh
16 of the petition, it is submitted that the
applicant was afforded full opportunity of his
defence as required under Discipline and Appeal
Rules, 1968 and the enquiry nas been conducted

according to rules.

That in reply to the contents of paragraph 17
of the petition, it is submitted that there
has not been any irregularity in the departmental

enguiry as alleged by him. It is also denied

that the applicant has been permanently debarred
Qe
for any promotion and that heﬁalso been denied

increments etc., as alleged by him in (c) and {(d)
of the said paragraph 17 of the petition. The

petiticoner has been debarred for his promotion

¢ ~

as Asstt. Station Master only and not from kx the

«

.promotion in his own cadre of Traffic Signalle§u

That with respect to the contents of paragraph

18 of the petition, it is submitted that the
judgement of the learned Hunsif iagistrate,
Sitapur will speak for itself. However, it may

be pointed out that the judgement does not in any

A\§L5§:;Z\PJTC7L97??y effect the findings of the dnquiry Officer,
* AN

Contd.-...11...
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nade on the basis of the statements of witnesses
produced before him and given much earlier than

the judgement of the learned lMunsif Magistrate.

It is respectfully submitted that this
on'ble Central administrative Tribunal/allshabad
‘ has held in Case of bhagwan Chaubey Versus: Union

of India ( 1987 ) 4 alC 153 aé under -

% The scope of inguiry in a criminal

trial is to determine whether an offence against
law of the land has taken place and if go, to
runigh the personvwho has beén guilty of that
offence. The scope of a departmental inquiry is
to determine, whether a public servant has committ-—

- e
ed a mizzamgwdtk misconduct or delinguency, and,
even if the same constitutes from one point of

view a crime, to consider the question, whether

the delinquent - deserves to be retained in public
<. L
. (Y‘@\N\M/,‘G_&
service or to be ﬁeee-%ved 0r to be reduced in rank

or otherwise suitably dealt with for the delin-
guency concerned. In a departmental proceedings,
(“"Y\ld L

unlike in a criminal skrzl, the Inquiry Officer
is not bound by technical rules of evidence. The
degree of proof which is necessary to record an

y
order of conviction is different from that necessar

to record a commission of delinguency.®

O
T :q’]?a’ 4 \/\ ) M Con-td-'.'.12...
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That in reply to the contents of paragraph 19
of the petition, it is stated that the prosecution
was initiated agaiﬁst the petitiongr by the State
in the Court of Munsif Magistrate, Sitapur under
section 101 of the Indian Railways Act. The

\

Railway Administration was not a party to the

' ~ leamed T
proceedings pending before the,Munsif Magistrate.
The Railway Administration is not aware about the
decision taken by the State Govermment to file

an appeal against the egcquittal of the petitioner

before the District Judge, Sitapur..

That with respect to the contents of paragraph
X of the petition, it is submitted that the
judgement of the Learned Xunsif llagistrate,

Sitapur will speak for itself.

That in reply to the contents of paragréph 21 )
CAepadicdd
of the petition, it is stated that theﬂproceedings
are initiated against the petitioner under the -
Discipline and Appeal dules, 1968. The biscipli-
nary enquiry was concluded and the decision_was
taken by the Competent Authority on 11tn. June,
1982 . In‘a the order of the dompetent Authdrity
passed against the petitioner, it was specifically

mentioned in the order itself that the petitioner

may file an appeal under rule 18 of the Discipline

CONtdeeeelFans
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and Appeal Rules, 1968 against the order of
dated 11th. June, 1982 within a period of -

45 daySo

It is further submitted that the petitioner
did not file an appeal under rule 18 of the Disci-
plince and appeal Rules, 1968 within the stipulate

\

time.

It is further submitted that the Divisional
Railwey Manager, H.Z. nallway, has exerciseq the
™ Nsed Pltne ousd Hjohast Fol19€8
power under rule 25 of the HTvvi—xwde to review
the order dated 11-6=-1982 suo-moto and found that
the order passed by the Competent Authority -

imposing the pentalty of reversion to the peti-

tioner was adequate.

It ig further submitted that the petitioner
has filed the writ-petition in the Hon'ble High
Court against the decision taken by the keviewing

Authority dated 1-7-1985.

25. That in reply to the contents of paragraph 22
of the pefition, it is stated that there is no
legal bar from taking decision by the department
in pursuance of the Disciplinary Froceedings -

initiated against the petitioner.

26 That in reply to the contents of paragraphs 23

) _ and 24 of the petitioner, it is submitted that
\% SE O

fos Cad  @SHS
Ad
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the reference of the case referred in the para
under reply is not applicable on the facts and
-
%/7%~&Wa~k—

circumstances of the abese—e2id case.
"

That in reply to the contents of parazraph 25

of the petition; it is-submitted that the orders
of punishment has not been quashed by the -
authorities, nor it deserwes to be quashed in
view of the grave charges which were proved

against the applicant.

That the contents of paragraph 26 of the peti-
tion are denied. 7The impugned order dated:
1=7=1985 is not the order of imposition of
penalty, but it is an order passed by the
Vivisional Railway ianager, N.ﬁ. Railway,
Lucknow as the alleged appeal dated 5-8-1983
of the applicant, which was manifestly barred
by time. The said oxder is quite legal and

valid.

7

That there are no valid and legal grounds for
interference in the order of punishment by this

Zion'ble Tribunal, as alleged under paragraph 27

of the petition and the applicant is not entitled

for the reliefg claimed.

T e et
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30, That the petition is devoid of merits and is

liable to be dismissede.

Iucknow, Dated: \\ljﬁi;'v“\/\‘“;

January V-, ,1989. gae DEFONEN Besmray,
gta] W @IS

Vo RIFICATION

I, the above named deponent, do hereby
verify that the contehts of paragraphs 1 of tais
T written—-statement are true to my personal know-
ledge snd tinose of paragrapns 2 W17 (8,15,
e DWM')Q are based on records which are
believed to be true and that of paragraphs 16,2/
WLV, 57, 26, 35,30 are based on legal advice.
5o part of it is false and nothing material has
been concealed.

—r S0 help me God.

3 e e -
\\é/\ TN e
Lucknow, Dzted: ELIEAR

3 -h.\_ e e GOH
January >, ,1989. DEEONZNT.
I, personally know and
identify the deponent,
wno*has signed beiore me.

advocate.
Solemnly affirmed before me on
at a.m./pe.m. by the above named deponent,
wno has been identified by Sri
Advocate, Lucknow.

I have satisfied myself by examining to the
deponent that he fully understnads the contents of
this affidavit which have been read over and explained
to him by nme.
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proper in the circumstences of the case be passed
in fevour of the petiticnsr and against the opposite

partics.

wherefove, it 1is prayed'that tuis gontble
Court may graciously be pleased to sﬁay the Surther
opcretion of the order of punisnmomt deted 11.6.82
conteined in Amnerure .o. to tais writ petition
t1i1ll the pendency of the petition or any other

order which thig .on'ble Court dcems just end propsr

[ S

n the circuistances of the¢ case be passe¢ in fevour

of tne petitioner and ageinst the oppositec »Hrriies.

/
( Abd¥l _.ateen ),
Advocete, :
Lucknows Counsel for the petitioner

Deted:tct, § 1985

o)
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In the Hon'ble Centr§1 Administrative Tribunal,

ALLAHABAD
LUCKNOW BENCH, LUCKNOW.

T.A.No. 1955 of 1887 (T).

Je.N.Srivastava ' .o Applicant.
V/s
i
Union of India & Others o Oppe. party.,

WRITTEN ARGUMENTS .

Writ Petition No. 5563 of 1985 was
filed by the applicant in the Hon'ble High Court
aef Allahabad, Lucknow Bench, Lucknow, in 1985
and it was admitte: by the Hon'ble Hich Ccurt
against the order of the Divisional Railway
Manager, N.B.Railway, Lucknow, dated 1-7-85 rejecting
the appeal of tﬁe applicant dated 5-8-83 against ’
the dhder of im;osition of penalty of permanent
reduction to the post of Traffic Signaller in
scale of Rsay Rs. 260-400 fixing the pay of the
applicant Rse 300.00 per month and debarring the
applicant from any promotion whatsoever in future
permanently and denying him increment, dearness

allowance, other departmental facilities, etc.

2. Copy of the applicant's application

dated 5-8-83 to the Divisional Railway Manager,
N.E.Railway, Lucknow, for the restoration of the
applicant on his original post of A.S.M. in scale
RBse 425-640 (Annexure-5, page 30-31 of the petitinn),

followed by another application dated 23-9-83




,/”7727

(Annexure~6, page 32-33 of the petition) and
the order of the Divisional Railway Manager
dated 1-7-85 (Annexure-l, page 19, ef the
petition) may kindly be perused. The applicant
preferred an appeal to the General Manager, N.E.
Railway, Goraxhpur, fanhemure~7, page 34~38, of

the petition, but no reply was received from

the General Manager.

3. Briefly, the facts of the case are

as under. Whilg the applicant was posted as

Rest Giver Asstt Station Master in grade B5.425-640
in the year 1982, he was corfrolled by the Traffic
Inspector/Sitapur. On 3.3.1982 the Traffic
Inspector directed the applicant to work at
Jharekapur station due to shortage of certain

steff on 4~3-892.

3.1 As per roster the applicant took charge
at Jharekhapur and was working there in the shift
duty from 16 to 00 hrs on 4-3-82. While working
in this shift duty, the applicapt developsd some
stomach pain. As such he teck permissicn%n the
Control Phone from the S8ectional Train Contrcller
and thereafter after sending a call to the Reliever
of the applicant thraugh the Pointsman on duty, due
to acute pain and there being ne medical aid
readily availablg,the applicant left the station
in search of conveyance for Sitapur for getting
immediate madical aid. 1Luckily the applicant
got a 1ift from a motor-cyclist and reached

Sitapur at 1.45 hours in the night and approached

Dr. Agarwal at his residence who gave necessary

{Contde..3)
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medicine, The hext day the épplicapt learnt
~h‘w,1ﬂﬁ | that an accident took place at Jharekhapur
and for this train accident which to~k place
dn the absence ofthe applicant, the applicant
- was taken up departmentally vide charge
memorandum for major penalty (Annexure-3,page
\21 of the petition) and the Railvay adminis-
tration also lodged firtt information report
i with Govt. Railway Police at Sitapur. As
a result of this Criminal Case No., 81 of
1982 under Section 10l of the Indian Railways
£ Act in Re U.P. State v/s J.N.Srivastava/pit
up in the court of Munsif Magistrate, Sitapur.
The applicant was honourablpg acquitted by the
Hon'ble Court of Munsif Magistrate with strictures
against the Railway administration vide
Annexure-4, page 22-28, of the petition.
The Railway administration did not prefer
any appeal against the order of the Hon'ble
Munsif Magistrate acquiting the applic:nt
honourably and passing strictures agsinst the
Railway administration, No appeal was prefered
either by the Railway adninistration of by
the Police epartment for getting the strictures,
passed by the Hon'ble Munsif Magistrate,expunged,
The strictures passed by the Hon'ble Court of
Munsif Magistrate/8itapur may kindly be perused
(at page 7 of Annexuré-4) at page 27 of the

petition.

3.2 The Bnglish version of some of these
strictures passed by the hon'ble Hungif Magistrate
are given below :

Para 5 of the Judgements

.“I am of the opinion that the Railway
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Para 6

Para

.. =

administration deliberately initiated
criminal case against Jitendra Nath
Srivastave in Criminal Court on false
grounds due to which he suffered finan-

¢ially and mentally.”

"It is admitted and has been corroberated.
vy evidence on record that the accused
was not on duty at the time of occurrence.
The fact of illness of accused has been
fully established. For the accident
accused AssTT Staticn Master cannot be
held responsible for which responsibility

could have been fixed on the Pointsman.®

6 ¢

"It is smd and unfortunate that in this
case an innocent person was intentionally
prosecute’ and made an accuse&, the game
being to save the real culprit, in the
hope that the accused will be acquitted
in criminal case and the real culprit will

go unpu.aished and unharmed.®

7 3
"The part played by Railway Administration
is shameful in trapping and innocent person

to face trial.®

"Accused Jitendra Nath Srivastava is not
in any circumstances held responsible for. -
the charges levelled against him and he isld

honourably acquitted.*”
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4, It may be stated here that the

witnesses in both the proceedings i.e. D.A.R.

proceadings and the c¢riminal proceedings were

common. The decision in the D,A.R. case

was taken earlie@r in which the above mentioned

punishment was imposed and honcurable acquittal

from the court of Munsif Magistrate tock place

later. ihe applicant, therefore, prayed faor

cuashing the punishment as the judgement

of the hon'ble Munsif Magistrate passed not

only honourablg acgaittal of the applicant

but also serioas strictures against the Railwasy

administration, but neo credence was given<$jp

the Railway authorities. #Zven the Divisicnal

Railway Manager did not mention of the judge-

ment of the hon'bl: court, while disposing

of the applicant’s appeal. This shows lack

of application ofmind and total disregard

of the honoursblz acquittal passed by the

learned Muhsif Magistrate. Non filing of

appeal or getting the strictures expunged

amounts to criminal ‘resjudicata’ as held

by the Hon®bls Supreme Court in a numbsr of

judgements given below. This displays not

only lack of application of mind by the

Divisional Railwsgy Manager but also jmk
honourable

adét a speaking order as after/acquittal of

the applicant there was no way cut legally

in terms of Hon'ble Suéreme Court, High

Courts and Central Administrative Tribunals'

decisionq(t; quash the punishment imposed.

But sadly there is nc mention of the grounds

for maintaining the punishment imposed or the
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date when the review of punishment imposed
took place because the puaishment was
imposed in 1983 and the review of the same
was done in 1985,that is, after three years.
The prayer of the applicant was for quashing
the order of punishment passed in view of
the applicant8s honourable acquittal for the
same charges by the Hon'ble court of Mum€if
Magistrate. But there is no mention of
honourable court's judgement and the ground
for maintaining the punishment by the reviewing
authorxgy in his review orders. His orders

are,=therefore, a nullity.

5. The undermentucned points, it is
submitted, are to be considered in this

Ccase :~-

(1) Whether it was correct for the Rail
~way Administration to start D.A.R.
preoceedings and simultaneouéiy to )

start criminal proceedings on the
identical facts with the same witnesses
and to virtually expedite D.A.R. pro-
ceefings without waiting for the result
of the criminal case trial.

(ii) tthether the panishment imposed on

the applicant in D.A.R. proceedings,
challenged in this case, prior to the
decision of the Criminal Case Trial

in which the applicant was honourably
acquitted and seriai s strictures were
also passed against the Railway Adminis-

tration, can stand particularly when
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the Hon'ble courtfs judgement was
accepted as no appeal was filed against
the acquittal and for getting the
strictures expunged. Under the dir-
camstances, the point fer decision is
whether the punishment imposed in

DAR proceedings can stand.

{iii) Whether the D.A.R. enguiry could be
held by the Traffic Inspector who is
directly under the Divisional Safety
Officer, a member of the Preliminary
snguiry Committee holding the applicant

guilty.

(iv) Whether reascnable facilities were
extended to the applicant in this

case.

(v) Whether the order of *'Reversion!

is wvalid.

Issues No. (i) & (ii) abeve.

6. On issues No. Xi) and (ii) above,

w—y

your Lordship, may like tc peruse +the following:

(1) Bhagwat Charan V/s State of U.P. & others,
1973(2) SLR 238.

(2) R.P.Kapoor V/s Union of India,
AIR 1964 sSupreme Court 736.
HOn'ble Mr. Justice Wanchoo, Chief
Justice, Supreme Court, speaking for the Supreme
Court in case R.P. Kapcor V/s Union of India,

ATR 1964 Supreme Court 786, observed, ®"If the



R

).»
8. : ///,zia

trial of the criminal charge resilts in con-

viction, disciplinary proce:dings are bound

to follow against the public servant so con-

victed. Even in case of acquittal, proceedings.

may follow where the acquittal is other than

honourable.® These observations were followed
Mathur

by Hon'ble G.CMEska, Judge of the Allahabad

High Court in the case of Bhagwati Charan

V/s State of Uttar Pradesh & others, 1973(2)

SLR 238, when he observed, "Departmental pro-

ceedings on the basis of the same charges are

not expedient if the person has been honourably

acquitted by the criminal court." In this

Mathur
case, Hon'ble Mr. Justice G.C.fkzrx quashed
the proceazdings of D.A.R. and in persuance of

the honourable acgquittal allowed the writ

petition giving the petitioner duty.

7. Hon'ble Mr. Justice Bhagwati, Judge
of the Supreme Court, speaking for the Supreme
Court in the case of Pritam Singh & others
v/s State of Punjab, AIR 56 Suprems Court 415,
quoted the following observations of Lord Mac
Dar Amoli in Samba Sivam V/s Public Prosecutor
Malaya, 1950 AC 458, “"fThe effect of verdict

of acquittal pronounced by the competent coﬁrt
on lawful charge and after lawful trial is not
ccmpletaé stated by say%}hat the person acquitted
cannot be tried again for the same offence. To
that it must be added that the verdict is
binding and classified for all subsecuent
proceedings between the parties to the adjudi-
cation mixing resjudicata.bro veritate accipiturej

is no less applicable te¢ criminal than the
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civil proceedings.”

8. : The view tcken in another case in

Re, Xundan Lal V/s Delhi Administra ion &
others, 1976 LIC 811, and A.P.Naidu V/s General
Manager, Central Railway, Secunderabad, 1982 LIC

1920, is as under -

"The above survey of judicial opinion
seems to preponderating preference
for the middle view which is that
where there is substantial acquittal
of the accused in the criminal case,
there should not be departmental
proceedings against him in respect of
the same charge on the same facts
unless there are present condition -
like acquittal being on technical
grounds or establishing conduct which
would make it unworthy of the said

officer to continue in office etc."

9. R.J. Diwakar V/s Unien ef.India
1885(1) SILR 214.

Constitution of India -~ Article 226
and 311 -« Double jeopardi to the departmental
znguiry - Acquitted on merits in criminal
proce=dings - Subsequent departmental proceadings
against him based on the same charges initiated -
Order of removal passed against him - Order

illegal = Quashed under Article 226,

10. Sheikh Kasim V/s Supdt. of Post
Offices, Delhi in AIR 1965 Madras 502.

"Where the acquittal is substantial
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on merits and identical facts and charges, it
will not he proper for the disciplinary

tribunal to record findiné of guilt and to

punish thereon. This is the basic principle

of jurisprudence and I cannot see that it

makes any difference ¥hat the departmental
authorities act before the criminal proceedings
or after it. This court in exercise of the
jurisdiction under Article 226 of the Constitution
would be justified in striking down the action
based on wsch findings as not in consonance

with the principle of ‘natural justice' otherwise
grave anomalies might follow it." Stressed

in 195Z-1 Madras Law Journal 35 = AIR 1952

Madras 833.%

11. K.Dube V/s Bharat Cecin Coal,
AIR 1988 Supreme Court 2118.

"Disciplinary action has to be stayed

till the criminal caszs is over.”

1l2. Rajendra Kumar Paul V/s Union of
India, 1976(2) SLR Calcutta 295.

- "Article 311 - Disciplinary proceedings -
Honourable acuittal in criminal trial - charge
sheet issued under the same allegations and
charges as in c¢riminal preceeﬁings - Disciplinary
proceedings not possible - Punishment of D.,A.R.

quashed.”

(Contd...11)
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13. In this case the Divisional Safety

Issues No.(iiixldand (iv) abeve.

Officer was the main officer who was the Chairman
of the Preliminary Enquiry Committee and the
disciplinary authority alse. The p2rson who
was appointed Enquiry Officer was.directly
under the Divisional Safety Officer. It has
been held in é; eé%%éiﬁgg‘ggégf.viz., in fe
Amiruddin V/s Divisional Superintendent,
Scuth Central Railway & others, 1975 Services
She i
Law Caseg 69, by Mr. Justice Jagan Nath Seth,?ﬁ
1Ak Ernt ~
the then Judge of the Karnatakagand now Judge
of the Hon'ble Supreme Court, "Engiiry Officer
in such cases could hgot have taken independent
attitude in his conclusions. He was suborde
nate to the Officer whe condicted inter-departmental
2nquiry and a person who at back and call of
the General Manager, he sgould not have dis-
carded the finding of the joint enquiry
committee to the effect that the petitioner
was guilty of the charges. He should have
done so athis own peril. In this state of
affairs and on an overall consideration of the
facts and the attending circumstances of the
case it appears that the apprehension of
the petitioner, i.e., the case was préjudicial
approach ef the Enquiry Officer, was reasénable
and it was sufficient to quash the impugned
order.” The fact of denial of reasonable
facilities has been given in detail in the
writ petition and the rejoinder, displaying
the prejudicial attitude of the Enquiry Officer

inasmuch as even th8 evidence desired was not
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permitted to be produced, Namely, the motor-

cyclist who was an outsider and gave the applicant

1ift on his motor cycle frem Jharekapur to
Sitapur on the fateful night of the date of
accident for which he was held responsible

and punished in the departm:ntal proceesdings.
The orders for not permitting to produce this
witness in the D.A.R. enquiry proceedings were
though dictated by the Enquiry Officer but in
proxy by Asstt.Operating Supdt (G). Hew can
such an officer be expacted to deo justice when
he lacks to exercise his independent decision

based on judicicus considerations?

Essxexdiroexfk xaoreE

In this connection, it is
14. QR REXE BT X KB EER KOG X E R KX

worthwhile to refer to Railway Board's letter
No. E(D&A) 70/RG =6/5 dt. 2-5-70 (N.R. 5017)
which lays down, "It is ebligatory to examine
all the witnesses produced by the Railway
servant and it could not be correct to refuse
examination of such witnesses %ha& on any
account.” Annexure-2 at page 20 of the petition
may be seen. It shows the blatant prejudicial
mind displayed by the Enquiry Officer at the
behest of A.0.8.(G) in refusing even two days
time to produce the defence witnesses bafore

the Enquiry Officer.

Issue No. (iv) above.

15. The post of Sighaller teo which the

applicant has been reduced, not being in line
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of the officer, i.e. feeder scrvice, the

same is illegal. This was decided in Re
Vijai Kumar Pandey V/s Union eof India by

the Hon'ble Central Administrative Tribunal,
Allahabad, (1983 U.P. Lab 5). In para 9

ef this judgement, the Hon 'ble Central
Administrative Tribunal ebserved, “According
to these guidelines, the reduction to a lower
post in case of a direct recruit can be
possible if the duties of the lower pest

are the same to those performed by an officer
in the higher post. The duties of A.S.M,

on which the applicant was working were higher
than those of a Signaller.

Nayaéhéingh. V/s Unien of India & others, <

AIR 1986 CAT 184.

On the basis of the foregeing
submissions, it is most respectfully prayed
that the Hon'boe Court may be pleased to quash

the orders of punishment imposed in this case.

4

( C.A.Basir )
Luckncw : Advocate,
Counsel for the Applicant.

Dated (& th. May, 1989.
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