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J Aniiexure-I

ppGfei’red against the order of punishucnt in a Discip­

linary and Appeal F.uIe(Di\TO ca-e ordering for reduc­

tion fi'OL; t '-}2 post of Assictrnt Station Laster to 

tl:c post of Traffic Signaller, reducing the pay to 

tlx lov/GSt order i .e . ?3.300/- fixed in grade rs.260- 

^30 and debarring the pacitioner from pny further 

proiuotion whatsoever in future perwanently. a true 

copy of the order of rejecuion of ap^)£al dated 1.7.85 

is being filed herev/ith as Annexure-1 to this petit­

ion .

■2,  That the petitioner uas appointed in the

railv;ays i .e . v/ith the opp.parties and v/hile he -;as 

posted at Sitapur Junction Bail^^'y Sation as Best 

Giver Assistant Station 1-aster in grade ŝ.V25-6̂ '-0 

(initial pay ”3 .530/") in the year 1982 the petition­

er i-jas directed by the Traffic Inspector, Sitapur 

on 3 .3 *1982 to \{ork at Jliarekapur Station due to 

shortrge of certain steff on *+,3.1982.

3 . That as per roster the petitioner took charge

at 16.00 hours in the shift of l6-2^+ hours on ^ . 3.82 

and performed the assigned duties upto 2k hours.

Thrt whil£ the petitioner had trken charge

on -̂1-.3.1982 2i:d v;as perforning his duties at the
/

Fiail'.jay Station Jharekapur the petitioner developed 

acute pain in the stoniach as such he sought pciraissi- 

on from the oectional Con-broiler and after sending 

call to the reliever of the petitioner through the

I Pointman on duty due to acute paiii and there being 

no Licdical aid readily available the petitioner left 

the station in search of conveyance for 8ita-pur to 

\ arrange^ for i:.,i-j ^.iate Kodical aid froia Sita,'3ur.
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5 . Tnzu due to sheer luck of the petitioner he

got lift froLi a motor cyclist and reached Sitapur at 

t.:e residence of Dr.L.il.Agarwal at a.m. and yho

after duly examining the petitioner gave the requisite 

medicines.

>
. 7

6 . That the next morning i .e .  on 3.1982 the

\

petitioner came to know about a collision of 62 DN 

Passenger Itain with the Stabled Load of UP Aishbagh 

Special,

7 . Tn-at due to above collision of 62 DII passen^r 

Train v/ith Stabled Load UP Aishbagh Special an F .I .E , 

v/as lodged by Assistant Station Kasger, Sitapur on 

5 *3 *1982 at 2.05 hours and a case v/as registered

/  under section 101 of the Indian Hailways Act against
\

the petitioner.

8. That simultaneously Disciplinary and Appeal 

Rules (DAB) proceedings relating to the collision were 

also initiated against the petitioner.

9, That in the criminal case under section 101 

Indian Railway Act the petitioner had to arrange for 

fels bail also. Tne p ctitioner, was thereafter 

suspended by the Divisional Safety officer and.on the 

appeal of the petitioner against the suspension the 

petitioner was reistated and posted as P^/lSlI/Sitapur,

10. That DAR proceedinrp were started against

the petitioner despite of lodging of FIR unaer section 

IOI of Indian Railv/ays Act, the proceedings of Du'il.
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case v;as finalised in such a baste with prejudged 

mind thrt the petitioner v;as not given even an oppor' 

tjnity to produce his defencc v/itnesses, sri Ganga 

dingh, • Lotor Cyclist, v;hen he v?as not present on 

date, to be produced after 2 days.

1

r

1

10(a) That it  is also pertinent to mention here 

that as avered a’oove that the accident due to which 

.the petitioner has been penalised took place on 

V 5 *3 »1982, charg2 sheet \/as given to the petitioner 

and after examining almost about 13 witnesses the 

case was concluded within a short span of about 3 

months and even the application made on behalf of 

the petitioner for production of one Sri Ganga Singh, 

L'otor Cyclist was ignored and the prayer made by the 

‘ petitioner for adjournment of the case was rejected 

only on the ground that it was the duty of the peti- 

tionei" to produce him within time. It is also worth­

while to mention that ev^n the doctor v/ho had exami­

ned the petitioner due to acute colic pain in his 

stomach had supported the case of the petitioner 

and it has been admitted by the opposite prrties that 

the petitioner did approach Dr.L.N.Agarwal in the 

night of 5 .3.1982  at 1 . 1 ^ a.m. and he had examined 

the petitioner but even then the opposite parties 

had completely ignored this statement of the doctor 

and had convicted the petitioner.

(b) That as stated above it is also worthwhile 

to mention here that although the accident has taken 

place on -3-1982 but the enquiry was finalised 

vjith a span of 3 months in such a hasty manner that
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even the petitioner was not given the opportunity 

to produce his defence witnesses as it v;ill be reveal­

ed froi-i the extract pbotocopj'- of the deposition made 

before the inquiry Coi.miittee, which is being filed 

he re-with as Annexure-2 to this petition.

> 7
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Annexure-3

(c) Tnrt it  is also v/orthvjhile to mention here 

thrt even Dr.. L.N.Agravjal had admitted this aspect 

of the natter and rather supported the case of the 

petitioner that the petitioner was taken to his 

residence by a Kotor Cyclist v/hich duly supports

the contention of the petitioner that the Kotor Cycli­

st,one Sri Ganga dingh was not allowed to be produced 

by the opposite parties due to certain conspiracy 

hatched against the petitioner which fact is also 

supported by the judgernsnt of the learned L'unsif 

Kagistrata, Sitapur that the petitioner has unnecess­

arily been penalised even v7ithout affording hia any 

opportunity.

(d) . That it may also be pointed out here that

the charges levelled against the petitioner as it also 

comes out from the charge sheet served on the 

petitioner are almost similar to the charges levelled 

against the petitioner in the Criminal Case, A true%

copy of the charge sheet which was served on the 

petitioner during the course of DAR proceedings is 

being filed herev/ith as Annexure-3 to this writ 

petition.

11, That it is worthwhile to mention here that 

while the petitioner was not given even 2 days adjour-
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nment to produce his dcfence witness i .e .  Sri G-?ngl 

Singh, mosc vital witness vjho gave a lift on bis 

no tor cyclc to the petitioner and the doctor \iuo 

was produced before riunsif Magistrate, Sitapur ?nd 

gave tastinony that the pain could ha-'/c rebulted 

in shock was totally ignored v/ith the totally 

incorrect and illogical interpretation.

12 . That the fact of the petitioners* having 

left duty at 0,30 hours, was testified by Train 

Controller, Doctor and Sri Ganga 3,ingh before I.unsif 

Magistrate, Sitapur. Thus the petitioner not even 

being present within the liiaits of Jharekapur town, 

when the accident took place the question of the 

petitioner 's being present at the Station is not 

only false, baseless and against over whelming 

evidence as mentioned above but it also speaks of 

prejudged mind of the Disciplinary Authority to 

fasten guilt against the petitioner at his sweet 

will vathout any cogent r,aterial in support thereof.

13. That as stated, in the preceding paragraphs 

the findings of the DAH proceeuings are thus patently 

perverse, based on guess and conjectures and against 

fects and a case of ‘no evidence• to fasten guilt 

on the petitioner and attempt to exonerate the real 

culprits. This' was what the learned Ilunsif Magistrate 

Sitapur observed while acquittting the petitioner 

honourably and passing strictures against the rril’;;ay 

ad!:iinis tration. A true copy of the order of the 

learned Munsif Magistrate, Sitapur is being filed 

as Annexure-^ to this petition.

. . .  5
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Tnr.t it is al^o worthwhile to nention here 

that thr fact of Pointman being on duty fi'om 18 hours 

of *-f.3.1982 to 6 hours of 5*3.1982 and the fact of 

Li^.it engine of the goods train having buen sent for 

watering, tne trains being late due to’ late running, 

it  was Poin'bnian‘ s duty to have been vigilent to vjard 

off any Liishap,

15. That it is also pointed out here th^t denial 

of opportunity to produce the petitioner’s defence 

witness Sri G.:nga Singh who gsve-: the petitioner lift 

at 0,30 hours on motor cycle to Sitapur and \jho vjas 

duly naned as defence v/itness for whom evidcncc ipz

2 days tine v̂ as prryed was turned down by the ilnQuiry 

Cf:lcer which is illegal and becausc of this entire 

proceedings and findings are illegal as held by many 

High Coui’ts. This was also against the rules of 

D/iB frained by the President under article 309 of 

the Constitution of India.

" Inquiring Authority did not allow the delin­

quent official to produce defence in accord­

ance v/ith the procedure,., reasonable 

opportunity, inquiry in contravention of 

of procedure, inquiry illegal, order of 

diSLiissal bpd { S .P.GothiFial 7s.State of 

F.ajasthan, 198l SLR ) . "

1 6 , That it is also pertinent to nention here 

that as per provisions of DAB, 1968 con trine d in 

Brochui’e on Eail-jay Sei'vants Discipline and Appeal

. .6
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Rules, provide specifically thrt rules of np.tui’pl 

justice require thrt a party ijl:ould have opportunity 

of advancing all rclevrnt evidance on v;bich hr relies 

auu this Gvideiice should be taken.

1 7 , That it  is also pointed out here that despite 

the proccdui-sl irre gulrrties as luGiitioned in the 

foregoing ppragi’aphs the petitionjr has been ai/arded 

the following punisbncnt in the DAH proceedings

a) reduction fron the post of JiSl. to the 

post of Traffic Signaller,

b) reducing the pay to the lov/est cadre i .e . 

"j.300/- fixed.

c) debarring the petitioner froD aiiy proDo- 

tion v/hatsoever in future perr.ia.nc'ntly,

d) denying thus all incr&iacnts ,dearne ss 

allowance departuental facility -vjhich is 

against the rules of natui*al justice.

Anr.exur e~^A

A t'̂ -̂ otostat copy of the notice of Iir^josition of 

penalty(:iIP) is being filed here\ath as Annexure-k-A' 

t O’ this petition,

13, That in the criuinal trial on the sanie 

Matter on identical charges pertaining to the above

. . .  7
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accident on the report of railway through ilssistant

Station kaster, Sitapur, the learned I I  Additional

Lunsif Kagistrate, 1st Class Sitapur honourably

acquitted the petitioner ffoin all charges. Hot only

this the learned court passed strictm’es against the

Bailv/aysAdministration for v;hich the enclosed
%/

iudgernent,Annexure-*j to this petition may kindly be 

perused, . ,

V '
1 9 , That bhe Railvjay Adi.;inistration did not appeal 

against it and so the judgemsnt of the learned i.unsif 

Ilagistrate, Sitapur is final and binding on the 

I. ailvjay^ Aduinis tr ation.

>-■

20. i’hat the petitioner is giving here only

English 'translation of the judgement, concluding para, 

and strictures passed.

P age '3 of the Judgement;

I am of the opinion that the F.ailv/ay Adminis­

tration deliberately initiated criminal case 

against Jitendra Hath Srivastava in CriLiinal

Court on false grounds due to which fee suffer-
\

ed financially and mentally,'*

It is admitted and has been corroborated by 

evidence on record that the accused v/as not 

on duty at the time of occurrcnce. The fact 

of illness of accused has been fully estab­

lished, For the accident accused Assistant 

Station i.aster cannot be held responsible for 

which responsibility could have been fixed
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on thg Pointman,»

Page 6 j

r

'* It is sad and ianf©rtunate that in this case 

an innocent person v;as intentionally prose­

cuted and nade an accused, the gajne being 

to save the real culprit, in the hope that 

the accused will be acquitted in criminal 

case and the i^al culprit will go unpunished 

and unharmed.”

Page 7 :

r

” The part played by Eailv/ay Administration is 

shar.ieful in trapping an innocent person ss'm 

to face tr ia l ,”

Accused JitendJ-a Hath Srivastava is not in 

any circumstances held responsible for the 

charges levelled against him and he is hono­

urably acquitted."

V

- 7

21 , That after this judgement the petitioner

submitted under mentioned representation for recalling 

the x'fotice of Iiaposition of Penalty(lI,l,P.) and 

cancelling the same:-

(1) DRIKP)
(2) DEK

(3) G.l-i.
8, 8,1983

2 9 .9.1983

.1 .5 . 198+

irone of the above rcpre^entations of the petitioner
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hcve been acknowledged by tee railvjay administration. 

The true copies of all the above mentioned three 

repras2Htations are being filed herevjit’i as Anne:rares-

5 >6 and >7 to this petition.

22 , That it  is also v?orthuhile to mention here

that the charges in the DAR case and in the criminal 

trial being identical, uitnesses produced being sairie, 

the findings of the criminal court have to be honoured 

legally which is binding on the railway.

2 3 . That the Eigh Counts of India have held this

view and in a case Bhagv/st Chpran Vs,State of U.P, 

reported in 1973 SLH(Alld,), where facts were similar

i .e .  the employee v/as punished and removed after DAE 

proceedings before conclusion of criminal trial by 

the Court but was acquitted in criminal case on 

indentical charges, the Kigh Couz’t observed that;-

I aiB of the opinion that the impugned order 

is illegal and must be quashed. The w-'it 

petition is accordingly allowed with cost 

and the order of removal is quashed.”

2^, That the Hailv/ay Administration has not gone

in appeal against the orders of acquittal and as such 

the judgement of the criminal coui't becomes final and 

the railway administration is bound by the findings 

of the criminal court and cannot ’̂ o behind that,

2 5 . That despite repeated rep-'Qsen tat ions made

by the petitioner as mentioned above the II.I.p .
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issued in the case of the petitioner had not been 

quashed.

T'

26 , That the impugned order dated 1.7.1985 and 

the order of imposition of penalty is illegal ond 

t)?d in law.

2 7 . 'Xhat having no other efficacious riid altern­

ative reaedy the petitioner beg to file this writ 

petition on the following amongst other grounds

a)

b)

c)

G E 0 U II D S

Because the opposite party I'Jo.2 has not at

f
J

all considered the judgement passed by tĥ â 

Criminal Ooui't and have re jectp^'the appeal of 

the petitioner, vjhich totally illegal, wrong,

unjust and against 

natural justice.

3he provisions of law aiod

/
Because the opposi^:|P^‘ '̂ty i«b.2 has clso not 

considei^d this aspect or 'Si^  matter that in 

the dab  proceedings the relev^Y^^ witnesses 

even on the request of the pel^tioner were not 

produced and finalising the d e p a ^is ’:^tal proceed­

ings in absence of the same is vn:ong, malacious, 

arbitrary and against the provisions of law 

hence liable to be quashed.

Because simultaneously 2 proceetTings being 

initiated against the petitioner, one depart­

mental and the other criminal on identical
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chrrges 2rid saae witnesses and the petitioner 

after being honourably acquitted in the crimi­

nal proceedings v;ith the strictures passed 

against the opposite parties, the. opposite 

parties h&ve become prejudiced in not accep­

ting the appeal, rejecting the saiie without 

■applying their mind and even without going 

through the judgeaent of the learned Lunsif 

I-Iagistrate concerned and such action of the 

opposite parties is illegal, arbitrary, 

against the provisions of law and natural 

justice.

d) Because the judgement of learned Lunsif 

Kagistrate honoui'ably acquitting the petiti­

oner was before him, the same having been 

enclosed by the petitioner alongi-;ith the 

representation requesting for quashing of 

punishment as such rajecting the represen- 

tion/appeal of the pe.titioner by the opposite 

party xlo.2 is illegal, wrong, nslacious, 

against the provisions of law and natural 

justice .

<5̂

Because the opposite parties on the one hand 

are punishing the petitioner with the order 

of reduction from the post which the petit­

ioner was initially holding, reduced the 

pay to the lowest grade i .e .  300/- nnd 

debarred the petitioner from any future 

promotion permanently denying all increments 

end dearness allowance etc. in DAB proceed- 

in̂ -̂s but on the other hand the Cfiminal
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court l:ad honourably acquitted the petitioner 

with the findings thrt the petitioner has 

falsely been implicated by the opposite parties 

just for the reason that actual accused should 

be allowed to go unblarnished and strictures 

were also passed against the opp,parties thus 

the opp.^)arties have become prejudiced v/ith 

the petitioner and rejected the appeal of 

the petitioner without any rhyme or reason 

which is unconstitutional,malacious,arbitrary, 

against the provisions of law and natural 

justice.

f) Because the opposite prrties while punishing 

the petitioner on one hand without there 

being any evidence on record, without afford­

ing pro^jer opportunity to the petitioner who 

was not at all guilty in DAR proceedings as 

such the proceedings of DiB are totally false , 

malacious, wrong, arbitrary, unjust, against 

the provisions of law and natural justice.

g)

r

Because the opposite parties not allowing the 

petitioner to produce official in his defence 

in accordance with the procedure as such no 

reasonable opportunity \;as given and the 

conclusion of the enquiry by way of punish­

ment is against the provisions of law and 

natural justice he nee liable to be quashed.

b) Because the order does not indicate applic-
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ation of mind on perusal of judgement of 

learned Munsif Lagistrate, Sitapui" as such 

the order is not speaking order.

Wherefore, it  is most respectfully prayed 

tlirt this Hon'ble Court usy graciously be pleased to 

issue j-

i)  a v/rit, order or direction in the nature of

certiorari quashing the entire proceedings 

after sui.imoning the'original record from the 

opposite parties;

ii )  a \^rit, order or direction in the natuje of

y certiorari quashing the order of Imposition

of Penalty, contained in jinnexure- h h  to this 

v/rit petition after suiJ3;ioning the original 

from the reccjrds of the opposite parties;

i i i )  a v/rit, order or direction in the nature of

certiorari quashing the order of opposite

party Ho,2 dated 1 ,7 .1985 contained in 

Annexure-  ̂ to the v^rit petition after summon­

ing fr’om the opposite parties the original 

order;

iv) a vrrit, order or direction in the nature of

mandamus comirianding the' opposite parties to , 

give all the benefits available to the peti­

tioner right fro3.i the begining i .e .  the date
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of passing of the order contained in Annoxure- 

to the writ petition^

v) any other vrrit, order or direction yhich this

IIon‘l)le court deeras just and proper in the 

circurjstances of the case be passed in favour 

of the petitioner and against the opposite 

parties;

Vi) to allov/ the cost of the.petition throughout.

( Abdul liateen ), 
Advocate,

Lucknov;: Counsel for the petitioner.

Dated:October K  I98p
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In the _Ion*ble Iligh.Cou^-t of Judicature ct Allehabr, 

Lucknow Bench , Luclanou,

In

V/rit Petition ilo. of 1985

7

Jitendja Hath Srivastava ..

Versus

Petitione;

Union of India & others . .  0pp.parties

HIGĤ URT 
i Alî HABAD

A_F_F_I_D_A_V_I_T

X-.

y

'1

J , Jitendra Hath Srivastava, aged about h7 

yeers, son of Late Sri Jagdambica Prasad at present 

v/orking as Traffic Signaller, Sitapur do hereby soleian- 

ly affirm and state on oath as under

1 . That the deponent is the petitioner himself 

in the above noted writ petition as such is fully 

conversant lath the facts of the case,

2 . Ti^at the contents of paras 1 to 27 of the 

accompanying writ petition are true to my personal 

knowledge except the legal averments v/hich rre based 

on legal advice.

3 . That Annexures Jo .l to of the accompanying 

writ petition have been coupared by ne v/iixi the origin-
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als of the saue as such are the true copies of the 

originals.

Lucknow:

DatGdiOct, C  1985

r Verification

I ,  the above n?.LiSd deponent do hereby verify 

that the contents of paras 1 to 3 of this affidavit 

are true to my personal knouledge, ITo part of it 

is false and nothing uaterial has been conceeled 

in it  so hu Ip lae God.

Lucknow:

Dated jO c t .,^  198^

1 identify the deponent who 

has signed before/f.ie

Advocate .

Soleimly affirmed before me on ^

at /O by the deponent ./s/i/i

who is identified by Sri Abdul l-Iateen,

Advocste, lEigh Coui't,Lucknow Beiich, Lucknow.

I have satisfied myself by examning the 

deponent \,'crt he understands the contents 

of this affidavit which have been read out 

and explained to him by m .



V - '

f9

In the ..orJble High Coui't of judicatui'e at Allaha 

Lucknov; Bench, Luclaiov;.

V/rit Petition ..o. 

Jitendi’a Hath Srivastaya

. Versus 

Union of India d- others

of 1985 

Petitioner

0pp.parties

1

r'

Annexure Ho. )

Ho. 7/5 37 /T W  82 Dated 1 .7 .85

From: To:

Divl .1: ly .Ilanager, 
Lucknow.

Shri J.l'T.Srivas tava, 
Signaller A-2 through 
SS/STP.

r SuTd : APTjeal dated 5 .8 .1983 of Sri J.H.Srivastava 
Sig/STP~for restoration on the post of ASH 
In scalJ ^2^-6Vo.

DRK has considered your appeal pnd passed 

th e fo llowin g orde rs : -

In this particular case, DBH has already 

reviewed the punishiiitnt imposed on the employee and 

has found the sa):ie to be adequate. The review v/as 

done in this on its ov̂ n motion and at the time ,of 

review, ibo appeal had been received from the delinqu-.
*

ent employee. As already neationed, since the case 
\ *

has been received by the DRK, the appeal of the employe: 

cannot be considered at this stage.

Sd/-
Divl.Railway L'anager(Safety) 

Lucknow,
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In
O

loij'ljle liib̂ 'i Coui't of Judicature at All^.habrd 

Luckno\7 2sncl!, Luckno\;.

,/rit Petition .jo, 

JiteiiCcPa iiath Srivastava

Versus 

Union of India & others

Annexure :io.2

of 1985

Pe titioner

0pp.par tie s.

DAB proceedings against Sri j.Il.Srivastava AS.H/STP 
held at Lucknow city on 9 .5 .1982 at 12/- hrs.

Pre sent;

1 . Sri J.L.Ghaba E /0

2 . Sri II.H.E.Tahir D/C

3 . Sri J.N.Srivastava(Accused)

Accused gave an application requesting 

inquiry Officer to fij: l8/5 or soue other date after 

l8/5 as his defence witnesses were out of station. 

Because he was unable to produce them on dcte for 

enquiry.

The natter was referred to AOS(G) on phone 

who instructed that it was the responsibility of the 

accused to arrange attandpnce of his defence \;itnesses 

end the enquiry cannot be postponed and the proceed­

ings hc-ve to be closed within target date. Hence 

proceedings started.

Sd/-
DC

3d/-I/O 9.5.i S_d/-
j.l'I.Srivastava.
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In tl:e Ilo.i'ble Coui-t of Judicature ct Allp.h?vbad,

Lucknow Bex.cn , Lucknov;,

,-A'it Petition l,o. 

Jitendrr Hath Srivastrv?

Versus 

Union of India & others

Annexure i:o«3

of 1985

Petitione:

0pp.prrties

r statement of Article of charges framed against 
Sri J.i'I.Srivas tava. Ass tt .Station Las ter , Jliarekapur 
station son of Shri J.P.arivastava,

iffli’xCLti- I .

r'

That on ^ .3 .1982  while Shri J.I\*.Srivastava,Asstt. . 

Station kast$r/Jharekapur Station vjas on duty frou 

16.00 hours, train engine lIo,2253 iP of 62 Dn 

Passenger train colided at I .36 hours on ^ .3 .82  

with stabled loads of UP Shunting goods on line 

1:0.3 Jliarekapur station due to reception of 

62 Dn train on line no.3 ali’eady occupied with the 

stabled load of UP shunting goods.

He thus violated ®  3 8 ,SR 38(3 )(b ),SR  187(3) 

(i),sa^ i:> '0(l)(b)(i), SS l50C i)(a )(v ), Sil I50(a )(b ) 

and SR l87Cl^+)Cb) of General and Subsidiary Piules 

book e dition 1963•

Sd/-
(X.K.S£rkar ) 

Divisional Safety Officer 
i; .E .Bly/LucknovJ.
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^ P tŜ t̂ t ^fiTqr 1

m j  P^ Pq^TTTfm c^PtT^TPr^lt* n 0^: ^  P^qr

Ti^^r ^j]XT 5TT1 ?feqr- 2  ^ - 5  P ^ r f t  ,

^r^-r't ^oT^^ioP^grtt fiK'Tt ?Iŝ t-4 t t h
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r^-TTni^ r^^^UvT<^ 2,-tt eitt f^ î^a-r
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In thG.IIoii'ble High Court of Judicature dt Allrhabrd

Lucknow Bench, Lucknou, N /

Vji’it Petition IIo, of 1985

f

v t . ./

>■

Jitsndx’a Hath Srivastava

Versus

Union of India &  others

Petitioner

Annezura l.'o.^A

Cpp.parties.



tbrn Mo, 3

im S f i  rodactlon to low» p.>oVerad8/fl.rrl«,
^^UOdar ulc 6(Vl) of ibe Roilvny Servfinfta (d£i4) Qules, i960.

'Mo»^JgAl7/rA/U/ft9 _______________Dated, 28.582

3b,
' IJCIE) . _  S h r l  J~«N,Srlvastatga

I Paiii&>B ncoo _^Sbrl^J*P*SrivastaVG 

Oeolgnaticn RQ /£5M 

tlobet >̂0. _  X • . Ja»~,e of ajjpdiliiicant

St-xtlcn _ ^ / 3 TP itfly pt Atfl)H5cRle of piqr

Shrl

<bp«r̂ ';ont _ OpOTatlnfS

irSf j-MontoranofvE Ife.OTen dated S.**’.82. 
inoEESf cteei^iiction and ioffico In v&ieli be is eoplOTod.

(V«» «r Oiapencicn) io infarcad tlje Inquiry Ctefiber̂
oppouJted to ODqult& into tbo choree (s7 against bin hoa,^-^ submitted 

bio/tJioijr report, a con? of tbs report of the Inquiry Off leer y&KSSjtrf 
in «csla>oa« ‘ .

8 « Qa Q corcful eoBaifsratioo of the enquiry report aforesaid, the. • 
Uoddroic^d aptooovi^ <lie fjadion(Q) of the & ^ ir y 'Q Z f  icer/^bwC=^ 
Ibqjaiirjr end bolds thct the (otiele(&/ of charge/is /  c-o jproved*

CP.

W  a crjTuful^onoideraiion of ti] 

irolfpttd £>CBs«>o/'itii iha findiDcCsi VJ aquiry report 'o4 oreaaid, <he 

UlKbrolfpttd £>CBs«>o%itii iha fin d i£ c (B )^  the lii^iry pf£ od(/3oqrd of 

oo for to it roloteo to n r t ^ e  (a) of chareeao.Cs)

/  fed for reoBona itaw aA n  tLe attach^d/

^vStcaro^n Kqlda t -:irti«iQ.(e } of c b ® ^  no .(s) t vbidh ■

^ 0  Xo^ir / Qffico^^/Bocrd of Equity has Aiam held os. notf proved/prored, 

4o oloo pgrovud/notyiiroved* ' '  . ' •■

par month Ccav<i-̂ kKLbyji«c5» •

Untkr Uule la of iho **cilvny •»«rvQnts (D£y.; Gule^ 1968 on a p p ^ a T ^ ^ ^   ̂ .6.
agj^o t  thebe ord-.'ra lios to providedi-*

i) tlic «np«i^ is mbmitted thrcuch proper chani.cl within 

<i5 C»jo froa tite date of receipt of these orders« and

Pluoau oc*»dvlttd(ra recoipt of this l«sttur.

I>A/itf»nexure*A’ and 

report o f enquiry 
Iicer  in  y pages

i i )  the t.i»ijeal do«*a not contain improper or disrespectful lanai^^

ili 

TTSation oi tj>e

x I / ^ P  fci* in foruatlon  arid n /a .

licmi a i)eflignation of ti?e 

&  B i l l  displinnry outliority.

3icnatur« l>l 0

StrUftj (ut whicher-r is not appl icablf.
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In the Ilon'ble High Court of Judicatirre at Allnbabad 

Lucknov; BeiiCh , Lucknov/.

■,5?it Petition l.'o.

Jitendra liath Srivastaya

Versus 

Union of India cc others

Annex-ure xlo.^

of 1985

Petitioner

Opp, par ties

r To

The DBK(P),
II.S .Railway, 
Lucknow Jn.,

Sub: Restoration on the original post of jkSii
in scale F3.^ 25-6U-0, ’

Y Ref: Office letter J o ,W ^ 7 /T A /k /S Z  dt .2 8 /5 /1 1 .6 .8 2

S ir ,

With due respect I beg to lay the following 

few lines for youj’ honour »s perusal and favo'orable 

order s:-

That vide your above quoted letter, I was 

permanently reverted as a Signaller in scale 26O-ii-30 

and the pay fixed ?s.300/- per month. After the depart­

mental enquiry of 62 DIT collision \/ith stabled load 

of UP ASH Spl.on V 5 .3 .1 9 8 2  at JiCP.

That DAR proceeding not fully fdllowed by , 

the enquiry officer as ny all defence witnesses were 

not examined though I have applied vide my application



/
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dried 18 .5.82  at LC.

1

■r

That the adiainistration also reported the case 

to GRP/Sitapui' through S1./STP vide raarao Mo.nil dated 

5/3 at 2,05 hr s. and fixed rny responsibility and GRP/

STP also filed a case against rae u/s 101 IRA before

coi-U't of law from vjhers I \ms bailed out.

Tnat GRP/31'P pleaded the case in the court of 

honourable kunsif I-iagistrate/Sitapur examining all the 

srnie prosecution witnesi^es against we (Also exai-iined 

DAH E/0 ) But the Ilon'ble Hun@lf Lagistrate decided 

the case in my favour and gave me free equital frora 

the charges fraued agpinst me by the railv;ay ani by

the (flP/STP also. The copy of the Judgement is atta­

ched herewith.

That still I aia working on the same post

though I have been equited free from all charges

leaved against me from the court on 26 ,3 .83  and could 

not get any further order for my restoration of origi­

nal post and passing however my days in the financial 

s trengencies.

I ,  therefore, request your honour kindly to go 

through the case and withdrav/ the punishment and back 

me in my ov/n cadre and also order to pay my all dues 

which v;ers not given to me from the date of Accident

i .e .  V 5 .3 .8 2 .

For this act of kind favour I shall be ever 

remain gi’ateful to your honour.

Dated: 5*8 .83 - Ijurs faithfully

Sd/-
Encl:-Copy of the court

judgement in (lline) 
pages both inclusive.

( J, ii, Sr ivas tava ), 
Sig/STP.
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In the lIon'blG High Coui't of Judicature at Allahabe.d

Lucknow Bench, Lucknow,

Vifit Petition IIo. of 198^

Jltenora Sath Srivastava Petitioner

Versus

1

Union of India & others

Annexui'e

0pp.par ties

r I-2ECY AP^iAL.

To

The Divisional Rly. Manager,
il.E.Eailway,
LUauIOU.

% H
N- . ‘^ r t ,

S.ubjectj- Restoration on the original post of A.S:,--. 
in the scale of r3.^25-6^ 0/-

Bef;- Office order llo. T /537 /T A /V  82, da ted

Respected S ir ,

With due respect o: hujiible submission I beg to 

say the following few lines for your kind consider?tion 

and favourable orders:- '

Thct vide above letter Ho.I was permanently 

reverted as Sigr^allar in scale Fs.260-̂ 1-30 fixing pay 

9  :s»300/- T ) ,m ,  after the DAR enquiry of 62 Dn.on V 5 .3 .^

That in this connection FIR was also lodged 

by A.i,i*. STP vide memo Ho.iJil dated p .3.82 at 2,0^ 

hrs,to ®P/STP and the case registered u/s 101 of I,R ,A .

E:et the case was trialed in the Court of 

Law and the Court after eranining all the witnesses
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(sexie as well as in D .A .E . enquiry)} dccided tlwcase 

in my favour ?nd gave me free equital from all the 

charges levied against me.

That still I  am working on the same post cs 

yet and got no any order fi-oni your honour about my 

representation although I have also appealed vide 

my application lIo.Hil dated (under Regd.A.D.

alongwith the original copy of the court's judgement).

That in these of financial strengencies having 

six family members studying in higher classes I am 

facing great hardships also to fulfil the problems.

In view of these facts, I , therefore, request 

youi’ honour kindly to EQstore me on my original cadre 

Iso order to pay my all dues, v/hich are not given 

from the date of accident i .e .  V 5 * 3 .8 2 .

In this above kindness I shall ever speak 

volui;iecs of your generosity and shall be ever 

grateful.

Yours faithfully,

Sd/'-

2 9 . 9 . 1983 .
( J.K.Srivastaya ) , 
Signallar/STP.
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In the Hon’ble -ligh Coui't of Judicature at !• 

Luclmow Bench, Lucknow.

VA'it Petition i.'o. of 1985

Jitendra Hath Srivastava Petitioner

r

Versus

Union of India & others

To

0pp. partis 3

Y

The General kanager,
II,2 . P, Gorakhpur,

tie: OUGHiE-OPiiBCHAlUZL.

Subject:Appeal against order dated 11 ,6 .82 passed by 
D.S.C./LJi'I reducing Ee to the post of traffic 
Signallar with mininun reduced salary and 
debarring Lie fi'om any promotion.

Respected Sir,'

With due respect and humble subirdssion I beg 

to say the follov/ing fev/ lines for your kind consider­

ation and syinpathe tic orders

(1) That I was posted at Sitapur Junction in the 

scale of r,3.^25~6*+0(initial pay 13.530/-) as Eest giver 

ASi'I. On 3 . 3.82 I was ordered by the then T .I ,  Sitapur 

to work at Jharekhapur Station , vice shortage on

V . 3 . 82.

(2) That at Jharekhapur I took over at 16 hrs .'

in the shift of 16 to Zk- on March ^-,1982 rnd performed 

ny rightful duties up to 2k- hrs. liijt unfor tunrte ly 

due to acute pain in Liy stomach I left station at 

0/30 hrs, with the permission of the then Section
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TilL after sending call to uy reliever ASM through '̂ 

Pointman on duty. After this I cane on road in search 

of conveyance for Sitapur to arrange for rny icL.ediate 

medical aid, V/ith the helpe of a motor cyclist I cane 

to the residence of Dr.L.l'I.Agsai’v̂ al at Sitapur at 

1,15 A.I^. for r:iy in.-.ediate treateii^nt v/ho gave r.ie 

medicines,

(3) On the next morning I cams to knov; that 62 Dn, 

passenger collided v/ith the stabled load.of UP Aish- 

bagh Special and I was falsely made responsible for 

accident. It v/as known to m3 that the case u/s

101 IPG has been registereu by Sitapur against 

me on giving memo by ASl-i Sitapur on duty dated

5 . 3 . 1982,

(̂ +-) ISecause at the time of accident I v/as not

on duty and v?as falsely implicrted in this case hence 

I took shelter of the court of lav/ ?nd v/es bailad out 

from the court,

(5) Thereafter I was suspended by ISC/LJil, Aft^r

getting the suspension order I represisnted against 

the suspension to the authorities on which I t̂ as 

reinstated end posted as H,ASK Sitapur, • Thereafter 

I  was transferred to Anand Hagar against a permanent 

vacancy of ASx.,

(6) After revocation of my suspension,D,E,

proceedings v/sre started in such a hurried i'lpnner 

that my important defcnce witness such as Sri Gr̂ nra 

Singh v/ere not heard by Incuiry Officer which resul­

ted in giving arbitrary and prejudicial findings.

It would sot be out of place to mention here that 

none of the witnesses tried by the Inquiry Officer
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in ad gone against 2;ie except fee pointnsn on duty;

" i

(if /!■ %M}

(7) Cn'tiiG basis of the fin clings given by the 

Inquiry Officer I was awarded following multiple 

punishment by the learned DSO/LJil siraultaneously

i) reduction fror.: the post of ASH to the 

post of Traffic Sign a liar,

ii )  reducing the pcy to the lowest cadre 

Q rj5.300/- fixed.

i i i )  debarring ue froLi any proi.iotion whatsoever 

in future and

iv) other departmental facilities also stopped 

\/hich is not raaintainat;le and against 

the natural justice.

(8) Cn the other hand ® P  Sitapur also submitted 

a charge-sheet against me in the Court of I I  Addl. 

Lunsif Judicial Magistrate 1st Class Sitapur wherein 

I was trailed. The Hon'ble Court honourably acqui­

tted me on 26 .3 .83  of the charges passing strictures 

against the Railway Administration disbelieving the 

allegations and charges, against me, the Court also 

observed th?t the real culprits were shielded and 

no punishment of any kind was awarded to them.

(Copy of judgement enclosed).

(9) After the above Courts Judgement and waiting 

the further order from Lail\?ay Adininistration for 

pbout months I mads an appeal to DRi'/LJii for

.restoring me on my original post on 5 .S . 83 and 

<^9.9.1983. -̂ ut unfortunately no responsence or

. . .  1̂-
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hearing v/as i^ivcn so fr.r. Hence tbis appeal is being 

preferred tj youi* honour.

(10) It is strange enough to mention here that

the sai^e prosecution vjitnesses produced before the 

Inc.uiry Officer v/ere also produced by the (HP Sitnpur 

before the court. The learned I-agistrate honourably 

acquitted n;e on the basis of saae stateiaants given 

by them before the Inquiry Officer.

(11) It vail also not be out of point to mention

here that the judgemont passed by the learned Lagis- 

trate v/as not appealed by, the riailv/ay Adi^iinistration 

or by the I'ovj the judgement has bccone final

in the eyes of law.

(3.2) In the light of above facts it is therefore,

prayed t*:ri: your honour may ki..dly set aside the

orcisrs passed by the jDSO/LJ’.m- and te kind enough to 

order that I lic.y again be put back to my substantive 

post of alongv/ith the salary, promotion and

the eraolmients \vhich v/ere available to me prior to 

my reduction.

Enclosures

Yours , faithfully, 

Sd/-

( J.li .Srivas tava ) , 
Traffic Signallai', 
Sitapur Junction, 

SITAP uxi,

1 . Photo copy of the order 
passed by DSO/LJII,

2 . Copy of the judgement passed 
by hiri llaesh Cjandr’a, Addl.

5
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kurisif & Judicial Lagistrate 
1st Glass, Sitapur.

Translation in English of 
the judgeaent.

Adn. copy sent dircct.
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JtiT. Srivastava, Applicant.

r Versus;

Union o f  In d ia  &  Others -ae spondent s .

\vKlO}TiiJ.̂ -STATi:î iiKi’ Ox̂  B^iiiLi' Or' EiSSiONMTS.

I ,  V .K .  T iw ari, aged about 3 7 years, son o f  

jori J . t .  T iw ari, resident of O ff ic e r s ' Railway Colony,

nA i3andaiia Bagh, Lucknow - vrorking as Sr . divisional oafety

O ff ic e r , in  the O ffic e  of D ivisional Eailway Manager, 

iM.iii. Kailway, Lucknow, do hereby solemnly affirm and

states as under i-

1 . That the deponent is  working as Senior Divisional

Safety O ff ic e r , I'j.ii;. Railway, Lucknow and he has 

received the copy of the writ-petition and has 

read and understood its  contents thereof, xle 

has been duly authorised to sign and verify  the 

written statement on behalf o f the respondents.

Contd . • » . 2 . . •
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2 . That the contents of paragraph 1 of the petition

are not disputed.
t

3 . That in  reply to the contents of paragraph 2 o f

the p etitio n , it  is  admitted that the applicant 

was posted at Sitapiir Railway Station as Rest 

&ive»-.isstt. Station Llastef at the relevant time 

and that he was in  the grade of Rs. 425 - 64O and 

that he performed duties eSL4“ 3~1982 at Jharekha-

l pur Rai-lway Station as Kest G-iveJf-Asstt. Station

M aster. The rest of the contents of the para imde3

reply are not w ithin  the knowledge of the deponent

and hence they are denied.

4 . That the contents of paragraph 3 o f the p etitio n

are admitted. It  may, however, be added that

since r e lie f  o f  the applicant did not relieve

him just at 24 hours of 4-3“l9 8 2 , he continued

thereafter even

his  duties as Asstt. Station M aster^after 24 hours 

in  the early hours of 5-3~l982.

5 . That the contents of paragraph 4 o f  the p etitio n

are mere conconctious for the purpose of the case. 

They are wholly wrong and are denied. I t  is  

submitted that as per Train  xLegister of Jlt^irek^  

p«rr Railway Station , the applicant at---  ---o±—

gtanted Line clear for 62 I ^ .  i-assenger 

Train to Sitapur Station and negligently arranged
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its  reception on Line I^o. 3 at Jharekiiapur,

which Line rlo. 5 was already occupied hy s ^ ^ l e d

c^- Up- — ^

loads of aiKX/Shunting Goods Train . That Jp-3htm-

ting Goods Train  was received by the applicant

on Line I^o. 3 o f Jharekhapur Railway Station at

2 0 .20  hoiirs o f^4 “ 3 “1982 . The >ingine of that

T '  ̂ goods train  was sent to Sitapur for watering

at 21 .10  hours leaving the load consisting of

60 wagons on the said Line I'Jo. 3* Since the

receiption of 62 Ito. Passenger Train was made

negligently by the applicant, when the ^ g i n e

I'JO. 2253 of 62 Iln.. Passenger Train entered on

1

Line Ho. 3 , it  collided  with the si&iled  load 

of the said  Goods Train at about 1 .3 ^  hours of 

T 5-3-1982. As a result o f th is  impact, wagons

No. 29518 eg. derail-ed by 2-wheels and the 

cow-catcher of the Train iSngine of 62 Dii. Pass . 

Train telescoped into the said wagons. As a result 

of the said co llis io n  15 passengers and ‘3. Kailway 

Staff of the said 62 Dn. Passenger Trains weâ e- 

sustained in ju r ie s . The applicant after the 

said accident ran away and so Sri Baboo Kam, 

Pointman on duty, went to residence o f  the 

Station i-iaster and informed him of the said 

accident. The residence o f  the Station Master, 

Jharelchapur is  quite near to the Railway Station 

building  and the applicant before leaving the

V Oontd. .  . 4 . .  •
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Station, in  any case, shoiild have informed th.e 

Station M aster. It  is  stranged that the applicant 

xfhile suffering  from h is  alleged accufee^ pain 

could walk for more than 2 furlongs to reach the 

road, but, he could not go to the quarter o f  the 

Station Master and te ll  him of h is  alleged accute 

*V'  ̂ , pain  and to relieve him from h is  duties . I t  is

‘—  —
also submitted that the section controll^®% of 

trains has nothing to do with the sta ff  arrange­

ment of the Railway Station. At the relevant 

hours of the n i ^ t ,  it  was the Station Master 

alone, who could he available to the applicant 

and in  no case the applicant as alleged by him 

could leave the Station without being relieved .

. 6 .  That in  reply to the contents of paragraph 5 o f  

the p etitio n , it  is  submitted that in  view of 

the entries of jtes Line clear for 62 £n. Passenger 

'Train in  the Train  R egister , the presence of the 

applicant upto the time of the said accident at

1 . 3^  hours o f  5 “ 3“1982 is  proved beyond doubt,'' 

and the story o f  h is  b o o r ii^ *^the station in  an 

alleged Emergency of h is  alleged accute pain  and 

reaching Sitapur vrith the help of a Motor-Cyclist 

at 1 .45 a .m . o f  5-3“1982 is  only a cock and bull 

story. I t  is  strange that the applicant could 

rim*"<CC kieti-s s to reach the road, but he was -

G o n t d . . . 5 . . .



unable to inform the Station M aster, who was in  

h is  residence nearby the Hailway Station .
/

7» That the contents of paragraph 6 of the p etitio n

are wrong and are denied in  vievr of the records 

of the Railway Station of Jharelchapur.

8 .  That the contents of paragraphs 7, 8 and 9 of the

petition  are admitted. Howe-^er, it  is  pointed
cs3̂ ' ey)r'

out that in  the q^der of the lec-improvemejat i?t

U/'

^  was specifically  mentioned that the applicant 

vrtiuld not be allowed to perform duties ©Kimain 

line  section and was ordered to be u t iliz e d  on 

branch lin e  only .

9. That in 'r e p ly  to the contents of paragraph 10 o f

the p etitio n , it  is  submitted that inspite o f  

F » I . R .  against the applicant under section 101 

of the Indian  Kailways Act» the departmental - 

proceedings could be in it iated  against the applicani 

under ru les , ^ind, accordingly, the departmental 

proceedings were in it iated  against the applicant 

with respect to h is  callous negligence resulting

in  the collusion of Passenger Train accident. It  

is  denied that the departmental proceedings were 

fin a lized  in  haste and with a prejudiced mind.

There had been as many as 8 s ittings  for the said

- 5 -
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departmental proceedings as 23~4-l982, 24“ 4-1982, 

26-4-1982, 27-4-1982, 4-5-1982, 7-5-1982, 8-5-’82 

and 9-5-1982 and tiie applijo.ant was given f u l l  - 

oppom nity for h is  defence and to produce any 

witness in  h is  defence. The Railway Board have 

prescribed a Time Schedule according to which, 

the target period for f in a lis in g  disciplinary  

proceedings is  202 days. The Board have observed 

y  that it  ^ o u l d  be generally possible the Railway

Adm inistration to fin a lize  the disciplinary  pro- 

ceedings w ithin  the t a ^ i t  period of 202 days* ^

10, That in  reply to the contents of paragraph lO (a)

o f  the p e t itio n , it  is  denied- that the opposite-

parties ever admitted that the applicant ever -

approached to Dr. LfA'. Agarwal in  the night o f

5-5-1982 at 1 .15  hours in  connection with h is

alleged treatment. Horeover, Dr. LyU. Agarwal

was disbelieved  by the xJnquiry O fficer  as he

was totally  shattered in  h is  cross-examination

to prove the certificate  given  to the applicant.

AS regards production of one Shri Ganga Singh ,

Kotor C yclist , the applicant fa ile d  to produce

him before the iinqxiiry O ffic e r  during the said

enquiry, with respect to the allegation , that

the departmental enquiry v;as completed during

the span o f  5 months, it  i s  submitted that it  was 

^  \ tO" \^v Gontd . . . . 7  • • •
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done according to ruQ.es and, however, such - 

enquiries can not be delayed, in  view of their 

own importance in  public in terest . (Ehe applicant 

adopted dilatory  tactics during the said depart­

mental proceedings, which were not ag^gtgg appre­

ciated by the iinquiry O ff ic e r . The rest o f  the 

contents of the para under reply need no comments.

11 . That the allegations o f  the applicant as made in

)

paragraph 10 (b) of the p etitio n  that the depart­

mental enquiry was made in  such a hasty manner
I

that the petitioner  could not produce h is  defence 

witnesses is  wholly ;frong and is  denied. I t  is  

submitted that it  was the duty of the applicant 

to produce h is  witnesses and i f  he fa ile d  to do 

so, the iinquiry could not be held-up. The said  

annerure to . 2 , to the writ-petition is  with respec 

to the date o f  s itting  on 9-5-1982 - that is  -

of the last  and 8th . date of hearing . The alle-

\

gations of the applicant are denied.

12. That in  reply to the contents of paragraph lO (c)

of the p e titio n , it  is  submitted that the findings

'~a/u- "
of the i-«nquiry O fficer^o f an earlier  d a t e o a  and

were based on the statement o f  witnesses recorded

by him and cross-examined by the applicant* As

such the judgemen.t o f  the Court o f  iiearned H u nsif

a.v.ejL- ^
^ ( 7^"^)__^v- 0'- ^ I^ i^tr a te , Sitapur, made much taisen 26-^-1985

V - Gontd. . .  . 8 . . .
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can not undo o ^ (^ ffec t  or n u ll ify  the find ing s  

o f the inquiry  O ffic e r . It  may also be submitted 

that the purposes of a departmental enquiry and 

that of «XE criminal proceedings against an 

accused are d iffe ren t , and a crin inal case may 

f a i l  for any reason whatsoever.

1 3 . That with respect to the contents of paragraph

10 (d) of the p etitio n , i t  is  submitted that the 

departmental charge memorandum was given to the 

applicant for  violation  o f  general and subsidiary 

rules , while the applicant vms prosecuted by the 

Police under section 101 of the Indian  Railways 

let.

14* That with respect to the contents of paragraph

11 o f  the p e titio n , it  is  submitted that they 

are with the respect to find ings  of the iinquiry 

O ff ic e r , which w ill  speak for  i t s e l f .  However, 

the allegations of the petitioner  are not just 

and proper.

15* That with respect to the contents of paragraph

12 of the p e titio n , it  is  submitted that the 

ilnquiry O ffic e r  was concerned with the statements 

o f  witnesses made before him and not by what the 

witnesses would say before the learned H u n sif  -

Contd . . . . 9 . . .
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M agistrate, Sitapiir aad wiiat woiild be iiis - 

findings in  futare . It  may also be pointed out 

that none of the witnesses except the Doctor, 

who was not believed , supported the case of the 

applicant in  the departmental enquiry and the 

applicant could not make out h is  case o f  defence 

by cross examination of the witnesses.

1 6 . i'hat in  reply to the contents of paragraph 13

of the p e t it io n , it  is  submitted that it  is  

with respect to the judgement o f  the learned 

ri'onsif M agistrate , Sitapur vmich w ill  speak for 

i t s e l f . I t  i s ,  however, submitted that proceedings 

in  the Criminal Court may fa i l  on technical grounds 

as for vrant o f  proof, while no such infirm ity  can 

v itiate  departmental inquiry .

17. Shat with respect to the contents of paragraph 14

of the p e t itio n , it  is  submitted that for  giv ing  

and taking Line clear of T ra f^s , it  is  the duty 

of the Station M aster/ -Asstt. Station Master on 

duty and not of the points-man.

18. Shat the contents of paragraph 15 of the p e t it io n ,

as stated are xfrong azad are denied. The applicant 

was given fu ll  opportunity o f  h is  defence and i f  

he fa iled  to produce one Sri G-anga Singh, for that 

the iJnquiry O fficer  was not responsible or that

Contd . . . . l O . . ,
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can not in  any way v itiate  the enquiry. The 

ruling  cited  does not apply to the instant case .

/

19. That with respect to the contents of paragraph

16 of the p e t it io n , it  is  submitted that the 

applicant was afforded fu ll  opportunity o f  h is

_ defence as required under D isc ip lin e  and Appeal

Hules, 1968 and the enquiry has been conducted

 ̂ ' according to rules*

2 0 . That in  reply to the contents of paragraph 17 

o f the p e t it io n , it  is  submitted that there

has not been any irregularity  in  the departmental 

enquiry as alleged by him . ' It  is  also denied

- 10 -

i

that the applicant has been permanently debarred 

for any promotion and that he^^also been denied 

increments e t c . ,  as alleged by him in  (c) and (d) 

of the said paragraph 17 of the p etition . The 

petitioner has been debarred for  h is  promotion 

as Asstt. Station Master only and not from Ika the 

v! promotion in  h is  own cadre of T raffic  S ign alled .
I*

21 • That v;ith respect to the contents of paragraph 

18 o f  the p e t it io n , it  is  submitted that the 

judgement o f  the learned M unsif M agistrate, 

Sitapur w ill  speak for i t s e l f .  However, it  may 

be pointed out that the judgement does not in  any 

effect the findings o f  the jinquiry O ff ic e r ,

Contd.........1 1 . . .
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made on the basis  of the statements of witnesses 

produced before him and given much earlier  than 

the judgement of the learned H unsif M agistrate .

It  is  respectfully submit'ted that th is  

rion'ble Central Administrative T r ib u n a l /^ la h a b a d  

has held in  Case of Bhagwan Chaubey Versus: Union 

o f  India  ( 1987  ) 4 aTG 153 as under t-

” The scope of inquiry in  a criminal

tria l  is  to deteimine whether an offence against

law of the land has taken place and i f  so , to

punish the person who has been giiilty o f  that

offence. The scope o f  a departmental inquiry is

to determine, whether a public servant has committ-

ed a misEiSHiiiiJijkt misconduct or delinquency, and,

even i f  the same constitutes from one point of

view a crime, to consider the question, whether

the delinquent - deserves to be retained in  public

service or to be rooo-rved or to be reduced in  rankA
or otherv-rise suitably dealt with for the d e lin ­

quency concerned. In  a departmental proceedings, 

unlike in  a criminal :&iaral, the inquiry © fficer  

is  not bound by technical rules o f  evidence. The 

degree o f  proof-which is  necessary to record an

y
order o f  conviction is  d ifferent  from that necessar

'\̂ m

- 11 -
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to record a commission of delinquency .”
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22 . That in  reply to the contents of paragraph 19

of the p e t itio n , i t  is  stated that the prosecution 

was in itiated  against the petitioner  by the State 

in  the Court of Hunsif M agistrate , Sitapur under 

section 101 of the Indian  Railways Act. The 

Sailvmy Administration was not a party to the 

proceedings pending before the^Munsif M agistrate . 

The Sailway Administration is  not aware about the 

' decision taken by the State G-overnment to f i l e

an appeal against the aqcquittal o f the petitioner 

before the D istrict  Judge', S itapur.

23* That with respect to the contents o f  paragraph

20 of the p e titio n , it is  submitted that the 

judgement of the Learned K u n s if  M agistrate ,

Sitapur w ill  speak for i t s e l f .

24 . That in  reply to the contents of paragraph 21

of the p etitio n , it  is  stated that the proceedings
'I

are in it iated  agains-t the petitioner undea? the - 

Discipline  and Appeal tiules, 1 968 . The D is c ip l i ­

nary enquiry was concluded anc^ the decision was 

taken by the Competent Authority on 11th.  June ,

1982 . In  K the order o f  the Competent Authority 

passed against the p etitio n er , it  was specifically  

mentioned in the order it s e lf  that the petitioner 

may f i le  an appeal under rule 18 of the D iscipline

C o n t d . . . . 1 5 .
\



and Appeal Rules, 1968 against the order of 

dated 11th.  tJime, 1982 w ithin  a period o f  - 

45 days.

It  is  further submitted that the petitioner 

did not f ile  an appeal under rule 18 o f the Disci-  

plince and Appeal Hules, 1968 w ithin  the stipulate) 

time.

It  is  further submitted that the D ivisional 

Eailway Manager, railw ay , has exercised the ^

power ujider rule 25 of the 54A.Hi  rule to review 

the order dated 11-6-1982 suo-moto and fo m d  that 

the order passed by the Competent Authority - 

imposing the pentalty o f  reversion to the p e t i ­

tioner was adeauate.

- 13 -

It  is  further submitted that the petition er  

 ̂ has f ile d  the writ-petition in  the H on 'ble  High'

Court against the decision taken by the Reviewing 

Authority dated 1-7-1985.
\

25* Shat in  reply to the contents o f  paragraph 22 

of the p e t it io n , it  is  stated that there is  no 

leg al bar from taking decision by the department 

in  pursuance o f  the D isciplinary  Proceedings - 

in it iated  against the p e t itio n er .

2 6 . That in  reply to the contents o f  paragraphs 25

and 24 of the petition er , it  is  submitted that 

^  Contd. . . 1 4 . . ,



/■

r

the reference of the case referred in  the para 

under reply is  not applicable on the facts  and 

circumstances of the abovo -gsiid case.

2 7 . That in  reply to the contents o f  paragraph 25

of the p e t it io n , it  is  s'ubmitted that the orders 

o f  p'unishment has not been quashed by the - 

authorities , nor it  deserves to be quashed in  

view o f  the grave charges which were pioved 

against the a p p l ic a n t .'

2 8 . That the contents of paragraph 26 of the p e t i ­

tion are denied. The impugned order dated! 

1-7-1985 is  not the order of imposition o f  

penalty, but it  i s  an order passed by the 

Divisional Kailway Manager, Railway,

^  Lucknow as the alleged appeal dated 5-8-1985

of the applicant, which was m anifestly barred 

by time. The said order is  quite legal and 

v alid .

29 . That there are no valid  and leg al grounds for

interference in  the order o f  punishment by this 

lion'ble Tribunal, as alleged under paragraph 27 

of the petition  and the applicant is  not entitled  

for the r e lie fs  claimed.

Contd . . . . 1 5
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30 . That the petition  is  devoid of merits and is  

liable  to be dism issed.

- 15 -

Luciaiow, DatedJ

January ,1 9 8 9 . gg,

(
y I ,  the above named deponent, do hereby

verify  that the contents of paragraphs 1 o f  th is

Y  ' written-statement are true to my personal know­

ledge and those of p a r a g r a p n s 1  ̂ ^

•7^   ̂ are based on records m ic h  are

believed to be time and that o f  paragraphs

based on legal advice . 

iTo part of it  is  false and nothing material has 

been concealed.

^  So help me God.

lucknow, Dated;
i-i ̂  '

J a n u a r y ‘2̂ ’V y  ,1 9 8 9 . DBTO^LkT .

I ,  personally know and 

identify  the deponent, 

who*has signed before me.

Advocate.

Solemnly affirmed before me on 

at a .m . /p . m .  by the above named deponent,

who has been id e n tified  by Sri 

Advocate, Lucknow.

I have satisfied  myself by esamining to the 

deponent that he fu lly  understnads the contents of 

this  a ffidavit  which have been read over and explained 

to him by me.

OilSr- QOI'HvIIDCIQi^.
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proper in the circunstances of tbe case be passed 

in frvour of tbe petitioner and against the opposite 

parties.

I

Vili are fore, it is prayed that tiiis .ion‘ble 

Colort nay graciously be pleased to stay the further 

oporr.tion of the order of punishriunt dated 1 1 ,6.82 

contained in Anneicure l̂o. to this writ petition 

t ill  the pendency of the petition or any other 

order which this Jon'bis Court deems just rnd proper 

in the circui-istances of the case be passeo in favour 

of the peti-cioner and against the opposite prrties.

Lucknow:

Dated:Cct. ^  1985

( Abd^l ..ateen ) , 
Advocate, 

Counsel for tbe r>etitioner



In the Hon’ble Central Administrative Tribunal,

ALLAHABAD
'9

/< ; LUCKSOVJ BENCH, LUCKNOW.

i ; 

o

T.A .No . 1955 of 1987 (T ) .

J.N.Srivastava . .  Applicant.

V/s

Union of India & Others . .  0pp. party ./
/

WRITTEN ARGJMSNTS.

Writ Petition No. 5563 of 1985 was 

filed by the applicant in the Hon*ble High Court 

ef Allahabad, Lucknow Bench, Lucknow, in 1985 

and it was admitteci by the Hon 'ble High Court 

against the order of A e  Divisional Railway 

Manager, N.S.Railv/ay, Lucknow, dated 1-7-85 rejecting 

the appeal of the applicant dated 5-8-83 against 

the <3iider of im;osition of penalty of permanent 

reduction to the post of Traffic Signaller in 

scale of Rsay Rs. 260-400 fixing the pay of the 

applicant Rs. 300.00 per month and debarring the 

applicant frcm any promotion whatsoever in future 

permanently and denying him increment, dearness 

allowance, other departmental facilities, etc.

2. Copy of the applicant's application

datei 5-8-83 to the Divisional Railway Manager,

N.E.Railway, Lucknow, for the restoration of the 

apj^licant on his original post of A .S .M . in scale 

Rs. 425-640 (Annexure-5, page 30-31 of the petition), 

fo llow ^ by another application dated 29-9-83
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(Annexure-6# page 32-33 of the petition) and 

the order of the Divisional Railway Manager 

dated 1-7-85 (Annexure-1, page 19# ©f the 

petition) may M ndly  be perused. The applicant 

preferred an appeal to the General Manager, N .E . 

Railway, Gora]<;hpur, i6ntibsure-7, page 34-38, of 

the petition, but no reply was received from 

the Gener§l Manager.

3 . Briefly, the facts of the case are

as under, while the applicant was posted as 

Rest Giver Asstt Station Master in grade Rs.425-640 

in the year 1982, he was coritixolled by the Traffic 

Inspector/Sitapar. On 3 .3 .1982 the Traffic 

Inspector directed the applicant to work at 

Jharekapur station due to shortage of certain 

staff on 4-3-82.

3 .1 As per roster the applicant took charge

at Jharekhapur and was working there in the shift 

duty from 16 to 00 hrs on 4-3-82. While working

in this shift duty, the applicant developaS some

j)
stomach pain. As such he took permissiori|Dn the 

Control Phone from the Sectional Train Controller 

and thereafter after sending a call to the Reliever 

of the applicant through the Pointsman on duty, due 

to acute pain and there being no medical aid 

readily available^the applicant left the station 

in search of conveyance for Sitapur for getting 

immediate medical aid. Luckily the applicant 

got a lift  from a motor-cyclist and reached 

Sitapur at 1 .45  hours in the night and approached 

Dr. Agarwal at his residence who gave necessary

(Contd...3)



3.

medicine« The iext  day the applicant learnt 

that an accident took place at Jbarekbapur 

and for this train  accident which took place 

lin the absence ofthe applicant, the applicant 

was taken up departmentally vide charge 

memorandum for major penalty (stonexure-3,page

21 of the p etition ) and th e  Railway adminis­

tration also lodged firfet information report 

with Govt, Railway Police at S itap ur , As 

a result of this Criminal Case No. 81 o f

1982 under Section 101 o f  the Indian Hailways
was

Act in ^e  U .P «  State  v /s  J .K ,S r iv asta v a /p u t  

up in the court of 1-funsif M agistrate, S itapur ,

The applicant was honourablje acquitted by the 

K o n ’ble Court o f  M unsif Magistrate with strictures 

against the Railway administration vide 

Annexure-4, page 22-28, o f  the petition .

The Railway administration did not prefer 

any appeal against the o r d ^  of the Hon ’ ble

I-Mnsif M agistrate acquiting the applic,s.nt 

honourably and passing strictures against the

Railway adm inistration. Wo appeal was prefered
\

either by the Railway administration or by 

the Police i^epartment for getting liie strictures , 

passed by the Hon 'ble  it e s if  M agistrate,expunged. 

The strictures passed by the H o n ’ble C-ourt of 

I ^ n s i f  M agistrate/Sitapur may kindly be perused 

(at  page 7 o f  Annezur®-4) at page 27 of the 

p etition .

3 .2  The English  version of some o f  these 

strictures passed by the ho n ’ ble Munsif Magistrate 

are given below s 

Para 5 of the Judgements

am o f  the opinion that the RaiJway
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/  administration deliberately initiated

I criminal case against Jitendra Nath

Srivastava in Criminal Court on false 

grounds due to which he suffered finan­

cially and mentally.**

"It  is admitted and has bean corroborate:^ 

by evidence on record that the accused 

v;as not on duty at the time of occurrence. 

The fact of illness of accused has been 

fully established. For the accident 

accused AssTT Station Master cannot be 

held responsible for which responsibility 

could have been fixed on the Pointsman.”

Para 6 j

"It  is s a d  and unfortunate that in this 

case an innocent person was intentionally 

prosecutec"' and made an accused, the game 

being to save the real culprit, in the 

hope that the accused will be acquitted 

in criminal case and the real culprit will 

go unpunished and unharmed.**

Para 7 :

''The part played by Railway Administration 

is shameful in trapping an^ innocent person 

to face trial.**

"Acoased. Jitendra Nath Srivastava is not 

in any circumstances held responsible fon 

the charges levelled against him and he is 

honourably acquitted.*’
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4 . It  may be stated here that the

witnesses in both the proceedings i .e .  D .A .R ,

proceedings and the criminal proceedings v/ere

common. The decision in the D ,A .r . case

was taken earlier in which the above mentioned

punishment was imposed and honourable acquittal

from the court of Munsif Magistrate took place

later. The applicant, therefore, prayed for

quashing the punishment as the judgement

of the hon *ble Munsif Magistrate passed not

only honourablf! acgaittal of the applicant

but also serious strictures against the Railvjay

administration, but no credence was given

the Railwciy authorities. iSven the Divisional

Railv7ay Manager did not mention of the jx^dge-

ment of the hon‘bl^ court, vmile disposing

of the applicant’s appeal. This shows lack

of application o&\ind and total disregard

of the honourable acquittal passed by the

learned Munsif Magistrate. Non filing of

appeal or getting the strictures expunged

amounts to criminal 'resjudicata‘ as held

by the HonJble Supreme Court in a number of

judgements given below. This displays not

only lack of application of mind by the

Divisional Railway Manager but also ijsai
honourable

a6t a speaking order as after^acqaittal of

the applicant there was no way out legally

in terms of Hon'ble Supr«ne Court, High

Courts and Central Administrative Tribunals' 

.̂ uJT
decisions^ to quash the punishment imposed.

But sadly there is no mention of the grounds 

for maintainirg the punishmait imxxssed or the
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date when the revievr of punishment imposed 

took place because the punishment was 

impose;?- in 1983 and the review of the same 

was done in 1985,that is, after three years.

The prayer of the applicant was for quashing 

the order of punishment passeSt in view of 

the applicantSs honourable acquittal for the 

same charges by the Hon'ble court of f^uaiif 

Magistrate. But there is no mention of 

honourable court's judgement and the ground 

for maintaining the punishment by the reviewing 

authoi:i$y in his review orders. His orders 

are,=therefore, a nullity.

5 . The undermentuoned points, it  is

submitted, are to be considered in this 

case

(i) Whether it was correct for the Rail

-vjay Administration to start D .A .R , 

proceedings and simultaneously to 

start criminal proceedings on the 

identical facts with the same witnesses 

and to virtually expedite D .A .R . pro- 

ceecings without waiting for the result 

of t he criminal case tr ia l .

(ii) I'Jhether the punishment imposed on

the applicant in D .A .R . proceedings, 

challenged in this case, prior to the 

decision of the Criminal Case Trial 

in which the applicant was honourably 

acquitted and sericu s strictures were 

also passed against the Railway Adminis­

tration, can stand particularly V7hen

6 .
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the Hon'ble court's judgement was 

accepted as no appeal was filed against 

the acquittal and for getting the 

strictures expunged. Under the dir- 

camstances, the point far decision is 

whether the punishmant imposed, in 

DAR proceedings can stand.

tiii) t'fliether the D .A .R . enquiry could be 

held by the Traffic Inspector who is 

directly under the Divisional Safety 

Officer, a mai±»er of the Preliminary 

Snquiry Oommittee holding the applicant 

guilty.

(iv) Whether reasonable facilities were 

extended to the applicant in this 

case.

\  ^ ' (v) Whether the order of 'Reversion'

is valid .

Issues No. (i) & (ii) above.

6 . On issues No. |i) and (ii) above,

your Lordship, may like to peruse the following:

(1) Bhagwat Charan V /s State of U .P . & others, 
1973(2) SLR 238.

(2) R.F.Kapoor V /s  Union of India,
AIR 1964 Supreme Oourt 736.

HOn'ble Mr. Justice V7anchoo, CBiief 

Justice, Supreme Court, speaking for the Suprane 

Court in case R .P , Kapoor V /s  Union of India,

AIR 1964 Supreme Court 786, observed, **If the
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trial of the criminal charge resiIts in con­

viction, disciplinarry proceadings are bound 

to follow against the public servant so con­

victed. Even in case of acquittal, proceedings 

may follow where the acquittal is other than

honourable.** These observations were followed
Mathur

by Hon *ble Judge of the Allahabad

High Court in the case of Bhagwati Gharan 

V /s  State of Uttar Pradesh & others, 1973(2)

SLR 238, when he observed, '‘Dspartanental pro­

ceedings on the basis of the same charges are 

not expedient i f  the person has been honourably

acquitted by the criminal court.*’ In this
Mathur

case, Hon*ble Mr. Justice G . C . ^ sk x  quashed 

the proceedings of D .A .R . and in persuance of 

the honourable acquittal allowed the writ 

petition giving the petitioner duty.

7 . Hon'ble Mr. Justice Bhagwati, Judge

of the Supreme Court, speaking for the Supreme 

Court in the case of Pritam Singh & others 

v /s  State of Punjab, AIR 56 Supreme Court 415, 

quoted the following observations of Lord Mac 

Dar Amoli in Samba Sivam V/s Public Proseojtor 

Malaya, 1950 AC 458, “Bie effect of verdict 

of acquittal pronounced by the competent court 

on lawful charge and after lawful trial is not 

complete^ stated by sayj^hat the person acquitted 

cannot be tried again for the same offence. To 

that it  must be added that the verdict is 

binding and classified for all subsequent 

proceedings between the parties to tie adjudi- 

cation mixing resjudicata pro veritate accipiture 

is  no less applicable to criminal than the
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civil proceedings,"

8 , Itie view taken in another case in

^e . Kundan Lai V /s  Delhi Administration Sc 

others, 1976 LIC 811# and A.P.Naidu V/s General 

Manager, Central Railway, Secunderabad, 1982 LIC 

1920, is as under

"The above sunrey of judicial opinion 

seems to preponderating preference 

for the middle view which is that 

where there is substantial acquittal 

of the accused in the criminal case, 

there should not be departmental 

proceedings against him in respect of 

the same charge on the same facts 

unless there are present condition ' 

like acquittal being on technical 

grounds or establishing conduct which 

would make it  unworthy of the said 

officer to continue in office etc."

9* R .J . Diwakar V /s Union of India
1935(1) SLR 214.

Constitution of India - Article 226 

and 311 - Double jeopardi to the departmental 

anquiry - Acquitted on merits in criminal 

proceedings ~ Subsequent departmental proceedings 

against him based on the same charges initiated - 

Order of removal passed, against him - Order 

illegal - Quashed under Article 226.

10. Sheikh Kasim V /s Supdt. of Post
Offices, Delhi in AIR 1965 Madras 502

'HVhere the acquittal is  substantial
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on merits and identical facts and charges, it 

w ill not he proper for the disciplinary 

tribunal to record finding of guilt and to 

punish thereon. This is the basic principle 

of jurisprudence and I cannot see that it  

makes any difference tiSiat the departmental 

authorities act before the criminal proceedings 

or after it . This court in exercise ©f the 

jurisdiction under Article 226 of the Constitution 

would be justified in striking down the action 

based on ®ach findings as not in consonance 

with the principle of 'natural justice' ©theirwise 

grave anomalies might follow i t . ” Stressed 

in 1952-1 Madras Law Journal 35 « AIR 1952 

Madras 833."

11 . K.IXabe V /s  Bharat Cocin Coal,
AIR 1988 Supreme Court 2118.

"Disciplinary action has to be stayed

till  the criminal case is over.‘*

12. Rajendra Kumar Paul V /s  Union of 
India, 1976(2) SLR Caleatta 295.

“Article 311 - Disciplinary proceedings -

Honourable aeuittal in criminal trial - charge

sheet issued under the same allegations and

charges as in criminal proceedings - Disciplinary

proceedings not possible - Punishment of D .A .r ,

quashed.”

(Gontd...11 )
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Issues N o . (iii)idaiad (iv) above.

13. In this case the Divisional Safety

Officer was the main officer who v;as the Chairman 

of the Preliminary Enquiry Committee and the 

disciplinary authority also. The person who 

was appointed Enquiry Officer was directly 

under the Divisional Safety Officer. It has 

been held in an- expedieat case, v i z .,  in e 

Amiruddin V /s  Divisional Superintendent,

South Central Sailway & others, 1975 Services 

Law Cases 69, by Mr. Justice Jagan Nath Si&fch,*̂  

the then Judge of the Kamataka^and now Judge 

of the Hon'ble Supr«cte Court, ”Snqiiry Officer 

in such cases could hQt have taken independent 

attitude in his conclusions. He was subordi­

nate to the Officer who condacted inter-departmental

enquiry and a person who at back and call of
4

the General Manager, he ^o u ld  not have dis- 

cairded the finding of the joint enquiry 

committee to the effect that the petitioner 

was guilty of the charges. He should have 

done so athis own peril. In this state of 

affairs and on an overall considezrsition of the 

facts and the attending circumstances of the 

case it  appears that the apprehension of 

the petitioner, i . e . ,  the case was prejudicial 

approach of the Enquiry Officer, was reasonable 

and it was sufficient to quash the impugned 

ordsr.'*'* The fact of denial of reasonable 

facilities has been given in detail in the 

writ petition and the rejoinder, displaying 

the prejudicial attitude of the Enquiry Officer 

inasmuch as even thS evidence desired was not
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permitted to be produced^ Namely, the motor­

cyclist who was an outsider and gave the applicant 

lift  on his motor cycle from Jharekapur to 

Sitapar on the fateful night of the date of 

accident #or which he was held responsible 

and punished in the dapartra mtal proceedings*

The orders for not permitting to produce this 

witness in the D .A .r , enquiry proceedings were 

though dictated by the Enquiry Officer but in 

proxy by Asstt .Operating Supdt (G) . Hov? can 

such am officer be expected to do justice when 

he lacks to exercise his independent decision 

based on judicious considerationsf

In this connection# it  is
14 .

worthwhile to refer to Railway Board*s letter 

No. E(DSA) 70/RG -6/5 dt. 2-5-70 (N.R. 5017) 

v;hich lays down# '*It is obligatory to examine 

all the witnesses produced by the Railway 

servant and it  could not be correct to refuse 

examination of such witnesses feha on any 

account.” Annexure-2 at page 20 of the petition 

may be seen. It shows the blatant prejudicial 

mind displayed by the Enquiry Officer at the 

behest of A .O .S .(G ) in refusing even two days 

time to produce the defence witnesses bafore 

the Enquiry Officer.

Issue No. (iv) above.

15 . The post of Sighaller to which the

applicant has been reduced# not being in line
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of the officer^ i . e ,  feeder service, the 

same is illegal. This was decided in Re 

Vijai Kumar Pandey v/s Union of India by 

the Hon'ble Central Administrative Tribunal, 

Allahabad, (1988 U .P , Lab 5 ) .  In para 9 

of this judgement, the Hon*ble Central 

Administrative Tribunal observed, “According 

to these guidelines, the reduction to a lower 

post in case of a direct recruit can be 

possible i f  the duties of the lower post 

are the same to those performed by an officer 

in the higher post. 2̂ ie duties of A.S.M* 

on which the applicant was working were higher 

than those of a Signaller.

J(j\̂
Nayaz Singh, V/s Union of India & others,

AIR 1986 CAT 184.

On the basis of the foregoing 

submissions, it is most respectfully prayed 

that the Hon *boe Court may be pleased to quash 

the orders of punishment imposed in this case.

( C.A.Basir )
Luckncw : Advocate,

Counsel for the Applicant.

Dated th. May, 1989,

\
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