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CENTﬁAL ADMINISTRATIVE TRIBUNAL

LUCKNOW BENCH
LUCKNOW.
T.A.No.1946/87

(WsP. No.5231/87) -

Jamil Ahmed & .
Others. RS Applicants

Vs.

Union of India-&
Others. R Respondents.

Hon.Mr.Justice U.C.Srivastava,V.C.

Hon.Mr.K. Obayya,A.M,

(By Hon.Mr. K. Obayya, A.M.)
This transfer petition has been received from

Lucknow Bench of the Allahabad High Court, under section

29 of the Administrative Tribunal's Act, 1985.

2. The applicants 2 in number - are working in
the Northern Railway and in this petition they have

"prayed for follewwing réliefs s~

(a) Issue a.writ, dirsction or order in
the nature of mandamus commanding
the opposite parties to fix the petitioners'
pay in the prower grade in the stationary
cadre and allowing them consequential
benefits of seniority, provident fund,
leave average pay, gratuity, special
.contribution to provident fund by
railway administration in the stationary
post in accordance with rules;

(b) Issue a writ, direction or order in the
nature of mandamus commanding&the
opposite parties to fix the petitioners®
pay at the respective stages after
giving them proper seniority in the ‘
particular grade in order to determine

and award to the petitioners all

......QZ
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consequential benefits including their
- seniority from that stage and arrears
accrued with interest thereon :

(c)  issue a writ, direction or order holding
sections 19, 28 and 29 of the Centrai
Administrative Tribunals Act 1985 as
ultra vires;

(q) issue a writ, direction or order holding

the provisions of Article 323 A of the

'Constitution as ultra vires inasmuch as
it empogers excluéidn, chrtailment'or :
modification ©of the jurlsdlctlon of the
Hich Court under Article 226 and the

"éupreme Court under Article 32 of the
Constitution;

(e)  Issue such other writ, direction or order as
may be deemed just and proper in the
circumstances of the case:

3. Applicant No.l joined sérvice of the Railways

én 16/6/52 as cleaner-and was promoted as Augwala

on 31-12-55 in scale 75.40-50, pay raised.to .84/~

on 27-1-1960 which is a post.in the running Cadre.

He was subsequently promoted to stationary cadre post Qf
I.A.S.T. (Indian Adult School Teaéher/Loco iraining
School Teacher) on 29-1-1962 in the scale Rs.110-180

on pay M.110/- furthér payl raised to .130/- w.e.f,
18/7/63 in the scale "3+130-300(revised scale) and

confirmed w.e,f. 10-1-69,.

Applicant No.2 joined service on 30-3-57 as apprentice
Fireman and confirmed és Fireman Grade 'A' in the scale
%.125-155 on 12-8«60 in running cadre. Hé was
transferred on medical ground to statlonary céara on
2/3/62 as fuel issuer in grade %.105 135/— at basic

.

salary of %5.105/~ p.m.

4, It is their common case that in Réilways there ar=

2 cadres classifi=d as stationary cadre and running

& ) :
...3
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cadre aﬁi +rat for running cadre, running allowance
forms part of pay, upto certagin maximum per centage
of tha grade pay. Wren the staff bolonolno to
running cadre ara transferred, treir pay in th2
stationary cadre should be fixed by adding running
allowance and the grievance in tris case is that

| s was not done in accordance witt rules.
tO'them the pay has to be fixed taking into

n different per centages as provided

in tre Railway Board's Circuleys issued from time-
For instance their pay in the

According

thi
consideratio

to time since 1958.
stationary posts is to o2 fixed Dby adding 60% of

tre allowance and from 1963 onwards it is 40% and

from 1976° it was raised to 70%. Respondents have

ststed that the pay of thes applicants was fixed
in accordance with rules and according to them &n
the basic pay of those employees transferred to
stéiionary posts. has to be fixed adding certain
per centage of the allowance to their basic pay and
this has to be worked out on ths basis of circulars and
letters issued by Railway Board from time to time
and in the cass of the applicants it was also applied
correctly and 40% wasAfixed as running allowance |
and adéei to their basic pay invthe stationary

posta s p2r their entitlement.

5.  The learned Counsel for tﬁeAapplicant placed
reliance on the judgement of Lucknow Bench of Allahabad
High Court in W.P. No.1724/79 and also in O. A. No.150/58
in R. K Dubey & Others decided by the Tribunal, ’
‘The learned Counsel for the respondents stated that
this decision has been taken into consideration
- and that there is no violation of the directions
given either in the decisions of the High Court or

of the Tribunalswhile allowing similar matters in
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Union of India Vs, Smt, Afsar Jahan Begum & others

in Special Appeal No.5/1975, lacknow Bench of Allahabad
High Court issued directions to the respondents to
refix pay of the applicants in accordance with Rules

2017, 2018, 2028 read with relevant circulars and
precedents., The Tribuﬁal also in similar cases

(0.A. No.150/1988(L) R.K. Dubey Vs, Union of India &
Others in O.A. No.158 of 1988 - R.R. Vishwakarma Vs.

Union of India & Others decided on 28/12/89 )XW
applied the same ratio and held that employees -
tr%nsferfed from running cadre to stationery cadre are
en#itled for the benefit of running allowance to be
added while fixing their pay in the stationary cadre.

-4 |
6. So far as the facts of the case are concerned,

there is no dispute. There is also no dispute on the
basic issue that running cadre staff on transfer to
stationary cadre are given benefit of adding certain

per centage of running allowance +towards fixation of

* their pay in the Stationary Post. The é@yglfixation -

formula is also there. The respondents also admit® -3

thatthe applicants are entitled for adding running

allowance to the baspay on the stationary cadre.'and

their pay was fixed accordingly. But it is not known

where the things have gone wrong. There appeas to be
diffeneﬁce in interpretation of the Railway Board's
C=irculars on this‘issue.<_The §@@licant's contention
appears to be that pay 4 running allowance of the
'pOSt should be considered as basic pay of the

stationary post and thereafter the per centage of

N s
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f running allowance should be added. In other words
' what they are asking for is that the per centage of

+ running allowance should be added twice..Firstly

., it should be added to the pay which they were drawing

in the running cadre and after arriving at the basic pay
i in that manner in the stétionary cadre, the said

. running allowance should be considered<again._ This

ﬁ would mean that the running allowances; ar@%tgken over

| and over again while fixing the pay in the

| stationary cadre. A reading of the Railway Board's.

o

' Circular indicates that such double advantage is not
to“be.givengﬁ Such"alléwance”is.to be allowed only
j once for fixation of pay in the stationary cadre.
- From this it is evident that the pay of the stationary
cadre should be taken as basic and to that the per centage
running allowance should be added. The respondents
' appear to have followed this.
' 6,? . The grievance of thé,app}icants appears to be
L without any basis., In any case what they are pleading
.- © is that their cases should be treated on same footing as
those governed by the decision of the Hon'ble High
! Court referred to sbove. ‘he respondents affirm that
> this has been do@e;;“ln'caée the pay fixation of the
. applicénts Has‘not been done on_pér with similarly placed
f persons, the same may be done as the cases of the applicants
_ fall squarely on the same footing as those already covered
' by the judgement. Let this be done within 3 months from
the date of communication of this order. The application

| is disposed of in abovet terms without any order as to the

! costs, o ' ;

? Member (Aj‘, Vice-“hairman,

| Dated: 2hth Feb.,1993, Lucknow.

1 (tgk)
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IN THR KON'ELE HIGH COURT OF JUDICATURE AT ALLAHABAD
 SITTIEG AT LUGKNCW
’ fi
Writ Petition NO.S%_B\)J{‘ 1985

Jamil Ahmad & another S Hos88 e 02000080 petitiOnerS

Versus

Union of India & others .veesesevce.. Opposite Parties

I NDHX

Pages
1. Writ petition. oo d 1o 516

2+ Amnexure No.1- Representation of petitioner %18
No.1 dated 13/8/1985. el

No.2 dated 16/8/1985., | ,.19 £ 20

!’4—. Affidélvj.tn 'R ese ’ QQQI ﬂ‘ QQ
50 Vakalatnama. s e .0 " *e 25 ‘
6. Stay application. Ge/;aﬁaf/@) .o e
Lucknow Dated: - | (L.P. Shukla) ‘

' - Advocare,
October 8,1985. - Coungel for the petitioners.
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"IN THE HON'EBLE HIGH COURT OF JUDICATURE AT ALLAHABAD
| SITTING AT LUCKNCW

Writ Fetition No.§>il£3>‘ f 1985

1. Jamil Ahmad, aged about 53 years, son of late Sri M.
Hafizulleh, resident of LD 128 A Sleeper Ground,
EFW*lambagh, Lucknow.

2. Khalil Ahmad Siddiqui, aged about 47 years, son of

late Noor Mohammad, resident of 20 Baniya Bazar,

! M ‘Ceaesvens | Petitionel“s

Versus

1. Union of India through the General Manager, Nothern

Railway,'Baroda House, New Delhi.
2. Chairman, Railway Board, Rail Bhawan, New Delhi.

3, Divisional Railway Manager, Northern Railway, Hazratganj
Luﬁi{now0

voeees Opposite Parties

o Writ Petition under Article 226 of
the Congtitution of India.

The petitioners above=named most respectfully

beg to submit as under :-
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1e That petitioner no.1, Jamil Ahmad, was appointed

as Cleaner in the running cadre on 16.6.1952 in the

Northern Railway Loco Shed Lucknow and promoted as

Fireman Grade 'C' on 31.12.1955 in the scale of Rse40 to

Iﬁ.ﬁO/-. His pay'was further raised to Bse84/- on 27,1.1960.
The petitioner No.1 was thus placed in the grade of
Rse80-1-85.2-95. He was alsoc getting dearness allowance

at the rate of Rss10/~ in the year 1960. From the aforesaid
running cadre the petitioner was promoted to stationary
cadre post as Indian Adult School Teacher in the Local
Training School on 29.1.1962 in the grade of Rss110 to 180/-
@ﬁ& his pay on‘the said post was fixed at Bse110/-. His
pay was raised to Bs.130/- w.e.f. 18.7.1963 in the grade

of &n130/¢ to MhZOO/; in the reviséd scale. The peti-
tioner was confirmed on this post w.e.f. 10.1.1969.

2e That petitioner No.2, Khalil Ahmad Siddiqui,

was appointed as Apprentice_Fireman'on 30.3.1957. He

was posted as Fireman Grade 'A' on 12.8.1959 in the scale

of &h125-3~131~4~155 in the rumning cadre. His basic pay

was rapdes 125/- plus Bse15/~ as D.A. On 12.8.1960 he was

confirmed as Fireman Grade 'A', The petitioner was
transferrad on medical grouhd}in the stationary post on
2.9.1962 as Fuel Issuer in the grade of Rsa105-3-135/-
(Authorised scale). His basic pay was Ese1056 plus Rse15/~

as DoAt

3. Thét the posts of railways in India consist of
two cadres classified as the stationary cadre and the
running caﬂre. In the running cadre post rumning allowance
also forms part of the pay upto the maximum limit of

75% of grade pay. In the case of transfer from rumning

post to stationery post ruming allowance to the usual

1imit of 75% is included for the purpose of f{ixation in
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the stationary ca&re post «

e That in the year 1953, 50% of the dearness allow-
ance which was being paid to the petitioners was termed
as dearness pay whereas the rest continued to be called
dearness allowance under Railway Board's letter No.E{S)
53DA-1(7) dated 20.5.1953 - in accordanée with the decision
of the Governent of India. It remained effective upto
~o ‘ﬁ; 30,6.1959 and from 1.7.1959 it was merged in the pay scale
‘ on the basis of the recommendationsg made by the Secord
~Pay Commission which were'accepted by the Railway Ministry
of the Government of India and implemented with effect

from 10'701959%

54 That the pay in the running post incouded gradé
pay plus dearness pay plus running allowance payuﬁé@ the
maximum limit of 75% of the basic pay and dearness pay in
the prescribed scale which was made effective from May
1953 according to the Railway Board's letter No.E(S)53DA-1

(7) dated 20.5.1953 as mentioned herein above.

6o That regarding the fixation of pay of persons
"‘<' ~of rumning cadre posts for the purposes of officiating
g in a stationary cadre post the last Governor General's

decision was communicated by the Railway Board's letter

No.BL(R)4IRS/3 dated 1.7.1949, This Railway Board's letter

:é'“d"\:;’KWas included in the report of the First Pay Commiésion and

%@s to be implemented from the date of the implementation

‘Q$5” of the First Pay Comnission report. The said letter of the
'Q”M} Railway Bozard was subsequantly cbnfirmed'by the President

of India vide Railway Board's letter No.F(E)(P)/58/PN=1/17 _
_dated 7.7.1960. This decision of the President is incor-

U K - “ 4~
porated as Clause (d) at page 227 in the Indian Hailway
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Fstablishment Code, Volurme IIf,Thus in accordance with
the Governor General's decislon, subsequently confirmed
by the President, the fixation of pay for the purpcse of
offiéiating in the stationary cadre post for a period |
exceeding 21 days was to be done by adding 50% of the pay

being drawn in the running poste

7. That the 'enhanced substantive pay' that is the

officiating pay in'the stationary post is required to

be refixed by adding 50% to the enhanced substantive pay
from 22.1.1958 in a bropef scale of nay of the stationéry
cacre post keeping in view the Board's directive vide
1etter No.F(E)58PA/1 dated 19,5.1961.Which was to be given
effect from 22.1.1958 according to the President's decision

contained in Board!'s letter No.F(E)58PA1/1 dated'4.7a1962.

8. That in accordance with the RailWay Board's letter

‘No.PC.60PA-II/1 dated 7.3.1963 made applicable to running

staff appointed in the stationary post from 1.2.1963 the
tsubstantive emcluments' are required to be fixed and
refixed taking into accéunt L,0% of pay in the rumning post
in 1ieﬁ of running allowance for the purpbse of offiéiating
pay, that is, erhanced substantive pay, and this enhanced

substantive pay siould have been refixed with 40% thereof.

9% That on coming into force of the revised scale
Wee. Lo 1.1.1973 in accordance with the Board's letter
No.P.C.III/75/RA/1 dated 22,3,1976 the runnihg allowance
whichib;med part of the pay upto the usual limit of 75%‘

of the grade pay was on the basis of the aforesaid Board's
letter to be calculated at 45% from‘1,h.1976 and the |
fixation in the stationary post was to be made by adding 2

30% to the said enhanced substantive pay in order to
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bring about parity between the emoluments in the running
cadre and those in the stationary cadre in case of transfer

from running to stationary cadre.

10, That in accordance with the aforesaid provisions
“the correct method of fixgtion of the petitioners salary
in the authorised scale should be grade pay plus 75% of
such gradepay which would be the suvstantive pay in the
””N\memuxﬁ' running post to which 40% of sqch substantive pay has to
' J be added to calculate the enhanced substantive pay which
should be refixed by adding 40% of such enhanced substan-
tive pay in order to arrive at the fixation amount at the
proper stage_and proper scale pay. Likewige in the
revised scale applicable from 1.4.1976 the substantive
pay which means the pay in the running post should be figa;
by adding 45% of the grade pay and to this substantive
" 'pay' 30% of such,substanﬁive pay has to be added to
éalculate the ehhanced substantive pay which should again
be refixed by addigg 30% of this enhanced substantive
pay to arrive at the correct fixation agmeunt at the

- proper stage and the proper scale pay.

1. That in case of petitioners and the rumning
~cadre staff similarly situated the method of fixation of

salary, as required by relevant rules and decisions, was
t e m:}w s
not followed which resulted in reduction in rank and

substantive emoluments to which they were entitled.

)

et

\%gi 12. That in accordance with the Railway Board's \
&gkﬁrk”ﬁ/ 1etter‘No.E(S)63RS/14 dated 17.12.1963 communicated to

all General Managérs of the Indian Railways relating to

the fixation of pay of temporary medically unfit employees
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in the running staff on subsequent absorption in other

- posts it is provided that the term "former emolument s”
in their case should also include 50% of their pay as
defined in Rule 2003(21{a) RII in lieu of rumning allowance.
Ironically this berefit, which has been given to medically
unfig employees on their absorptiop in alternative posts,

has teen denied to the petitioners.

AAN\Av%«ﬁk( ‘ 13. That in the aforesald circumstances the transfer
of retitioners and other employees services from running

post to the stationary post involved loss of emoluments,

provident fund, leave average pay etc. throughout the

period of their posting in the stationary cadre.

14, That in these circumstances a number of rumning
staff cadre transferred to stationary cadre posts filed
Qrit petitions in the Allahabad High Court challegéing
the wrong fixation of their emoluments and for a writ of
F : mandamus directing the'Uhion of India, Railway Board etc.
for fixing or re-fixing their pay according to rules and
tc pay arrears after fixing their pay in accordance with
ruless The RailWay Board after examining the said judg~
mént cﬁ%e to the conclusion that the said judgment laid
down correct principles for fixing‘or refixing the pay of
’f running cadre staff on their transfer to stationafy cadre
posts and decided against preparing an appeal by special

leave to this Hon'ble Supreme Court but directed that the

said decision be implemented only in case of employees who
were parties to the said judgment vide its circular dated

AT 7 Buanst 20, 1979,

15. " That subsequéntly this Hon'ble Court by its
judgment and order dated 22.8.1984 allowed a bunch of writ
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_petitions of Trever CUscar Halpin & others (writ petition
No.172L of 1979) and other writ petitions iR terms ofv

the aforesaid judgment and order dated 12.3.1979. These
writ petitions also related to fixation and re-fixation

of their pay on transfer from running cadre posts o
stationary cadre posts in accordance with the rules.
Thepetitioners are seek ing parity with other employees
similarly placed on the basis of the aforesaid decigions

- ’xﬁwaf : of this Hon'ble Court in.various writ petitions and special

appeals which are binding on the railway administration.

16. That the petitioners made vérious representa-
tions against the wrong fixation of their pay and also
drew the attention of the railway administration to the
judgment dated 12.3.1979 . True copies of the represen-
tations made by petitioner Nos. 1 and 2 dated 13.8,1985

Amexure No.1 & and 16.8.1985 are filed as Annexure Nos. 1 and 2 to this

2 - owrit petition.
3
17. That in accordance with Rule 2027 (F.R., 31)-RII
. (Indian Railway Establishment Code Vol.II) the fixation
AN \ | of officiating pay has to be made from the date of issue

of confirm-ation letter with retrospective effect as
per the decision of the President contained in Railway

Board's letter No.P(E)58-PAL/1 dated 8/9.0.1961.

18. That the case of erroneous fixation of pay is

to be corrected in accordance with Rule 20274/811. This
dacisiogﬁpf the President is contained in‘RailWay Board's
letter.ﬁg.E(NG)63PMI/h3 daﬁed 6.9.1963. Para 5 of the |
said letter views with serious concern such cases of
erroneous promotions -and directs that suitable discipli~
nary action should e taken against the offigers amg ghef

responsi
pPonsible for such eérroneous promotions or

appeointments

3
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and further directs that the orders refixing the pay

should be issued expressly under rule 20274/R.II.

10 That in case no post is available in the parti-
cular stage of fixation of the petitioners in the respec-
tive time scale of pay a superanurary post may be created

for them.v

— =N ' . : . —
Sty 20. That in spite of the directives issued by the

—

Presideﬁt of India by his letter dated 6.9.1963 aforesaid
and in spite of various reminders by the petitioners the
railway authorities have not bothered to refix the

petitioners' pay in the correct grade in accordance with

the rule.

21, Thét'on account of the wrong fixation of peti-
o tioners pay in the stationary post the petitioners'
provident fund, gratuity, pensiqn and leagve averagé pay
stand drasticéllyvreduced and the chances of their promo-
tion have been adversely affected. This amounts to reduc-
tion in rank and pay and all consequent benefits accruing
e R >, thereon. It also results in invidous discrimination in
A
3

the case of petitioners vis-a-vis the officials who are

+

~* Junior to thems

S, 224 That after fixation of proper pay in accordance
with rules as stated hereinabove in a proper scale the
seniority should be fixed below the employees who were

N $dr;wing same pay according to seniority rule.

That the Parliament enacted the Adminigtrative

Sk acsam .
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Tribunals Act 1985 (Central Act No.XIII of 1985) which
received the assent of the Presidemt and was published

in the Gagzette of Government of Irdia on 12.9.1985.

24, . -That in exercise of the powers conferrsd by
Section 1{3) of the Act the Centrsl Government has nomina-
ted Ist November 1985 as the date of enforcement cf the

aforesaid Act.

PP ~7 : '
25 That the petitioners apprehend that due to

enforcement of the aforesald Act the above writ petition
would automatically stand transferred to the Adminigtra-
tive Tribunal constituted under the Act in view of Section

28 of the Act.

26, That the Administrative Tribunals Act purports
to have been enacted in pursuance of the provisions of

Article 323 A of the Constitution. In the facts and

5 circumstances stated hereinafter it is expedient that

the provisions of Article 323 A introduced by the Const i~

tution (Forty Second Amendment) Act , is ultra vires.
I ' );.
It S

™o

( \ 27, That both the jurisdiction and power to issue
{ * % * " . .

{ C>/<ﬁé( ! ,} writg in the nature of certiorari, mandamus and prohibi-
e \ ,\ ; .J . .

Ly & ";° tiong and quo warrante flow from the constitutions provi-
T viat, ' . . .. . : . .
e sions contained in Articles 32 and 226 of the Constitution

exerciseable by the SupremeCouft'and the High Courts res-

vectively.

NN S ' .
ww%& 28 That a perusal of Article 323 A would show that

A S5

it merely entitles Parliament to enact a 1law so as to

interallia exclude jurisdiction of the High Court under
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Article 226 end of the Supreme Court under Article 32.

29. That the provisions of Articles 32 and 226 form

- the basic structure of the'Constituﬁkmf hence no amendment
could be made so as to abrogate, modify or curtail the
aforesaid jurisdiction. The amendment of thevConstitution
is to be made strictly in accordance with the procedure

prescribed by ArtiYele 68 of the Consgtitution.

\\{.N *7/ A 1/ ‘
- 30, That it is pertinent to mention that amendrent

of Article 68 of the Constitution by the Constitution
{Forty Second ﬁmendmeht) Act which ?fovided that no
amendment to the Constitution would be called in question
in any court on any grourd whatsoever‘és to be held ultra

vires.

31. That in substance and effect Article 3234 of the

Constitution permits amendment of Articles 226 and 32 of

X o the Constitution by procedure other than the procedure
Bt T . | : Y e .
p a0l fw ™ prescribed by Article 368 of the Constitution and is
Dy , . .
£ d " thus ultra vires of Article 368 of the Constitution.
z/‘\. By ’ : '"- ' : )
{ . s [ \ % \ ’
“‘" ’ "V‘ : "l‘) 'J“A ‘.H ’ ’ . . ' '
a& ' S SRk }j32. That any law made in pursuance of the provisions
({) , Vi ;@ - . . .
. % LW : : . ' :
»K;‘(wun‘““°f contained in Article 323 Aclearly would also be ultra viresg.
33. That in the aforesaid circumstances the provi-
sions of Sections 19, 28 and 29 of the Administrative
Tribunal Act 1985 are ultra virege.
Lo

“yﬁy 3k - That the petitioners having failed to get redress

of their grievances from the railway administration, oppe

parties, in spite of representations and having no alter-
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. native and efficacious remedy available to them are

4%@‘ p§e§§rring this writ petition on the following amongst

£ \ }
A o
: ‘%wcﬁmrgmmﬁm—

. ¢fv ) %)

¥/
ik bwfﬁiﬁ Because the opposite parties have fixed the
sl emoluments/pay of some of the employees of the
/ | petitioner's category on transfer from running
cadre posté to stationary cadre posts . according

QJinﬁh&Mi» ’ to the rules while in the case of the petitioners

| 7? | and other em@ioyees similarly situated the opp.
parties have not fixed their enwlumentsvaccording_
to the rules and as such the petitiorers have
been subjected to hostile discrimiﬁation in the
matter of fixation of thé¢ir émoluments on their

transfer from running cadre posts to stationary

cadre postse

(ii) Because the judgment of this Hon'ble Court dated
‘;”f | 12.3.1979 and subsequengly uphelé_and followed

by this Hon'ble Court in its judgment and order

datéd 22.8.1984 laid down the principle regarding
A , ' the fixation‘of emolumentséay of all employees
- on transfer from ruming cadre postvto stationary
cadrz post. The principle laid down in the said
judgmentvargapplicaale to all the employees who
are transferred from runnihg cadrapoétto sta=-
tionary cadre post and as such the OPPe parﬁies
violated the equality clause viz. Articles 14 and
16 of the Constitution in fixing the empluments/pay
of the persons who were party to the gaid judgment

on the principles laid down in the said judgrent




(1ii)

(v)

M

v

~]2= | ‘\

and not following the saild principle in the case

of petiticners and other employees.

Because it is not open to the opposite parties
to apply the principle of gixing the empluments/

pay laid down in the aforesaid judgment only to

‘the anployeeszho Were party to the said judgment

and not to all the employees similarly situate.

Because the wrong fixation of pay/emoluments of
the petitioners on their transfer from running
cadre post to staticnary cadre post adversely
affected their seniority and as such is violative

of Article 14 and 16 of the Constiﬁution.

Because the vpposite parties have ignored the rele-

~vant rules laid down in the Railway Bgtablishment

Code Vol. I and II and the various orders of the
Pregident of India and the Rallway Board which
have the force of law while fixing the petitioners
pay in the stationary cadre and have acted in |
violation of these rules and orders having the

force of lawe

Pecause the rumning allowance upto the usual

limit of 75% of the "pay" forms part of the pay

of running staff and while utilising the services

of such ruming staff in the stationary cadre

L0% should e added to 'such pay' in the running

‘Post in authorised scale and then refixation of

this amount should be done wifh 40% thereof which

remained existing upto 31431976 and from 14401976

k5%

of running allcwance shoul& be added in the
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- (vii)

(viii)

(ix)-

PV

\
-13- | /igA\

grade pay and while uﬁili§ing the services of such

rumning staff in the stationary'CadrevBO% should

be added to 'such pay' in the running post and
then refixation should be done with 30% thereof

of such enhanced substantive pays

Because the petitioners' salary, emolumentss,
prospects of future promotion and other berefits
have been adversely affected by wrong fixation

of pay and grade.

Because the wrong fixation of the petitioner's

pay is in violation of Article>19(1)(ﬁ) and 300 A

and also amounts to reduction in rank in violation

of Artiicle 311 of the Constitutions

Because the provisions of Section 19, 28 and 29
of the Administrative Tribunals Act 1985 are

ultra viresg.

Because the effect of Section 19, 28 and 29 is to
exclude the jurisdictién of the High Court under
Article 226 and of the Supreme Court under Article
32 Which cannot be doné by means of an ordinary

legislation of the Parliament.

Because Section 6 of the Act which provides for
qualifications of the Members of the Tribunal,
empowers the government to appoint a secretary

to the Covernment of Indig a8 ite
Secretar u

Qh&irman, 4

n o
Chairman gpg ads M of India as Vice
: d Q1 + 0
the ate o tenby the Gov@rnmen
e I'ps
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\V
. X

thus empowering purely judicial functions to
be performed by persons bélonging exclusively

t,o the Executive.

(xii) " Because Section 6 Of;ﬁhe Act provides that the
Chairman, Vice Chairman and Members could be
persons bﬂlonglng to the State cadre who would
draw the same salary as & Secretary of the
Government of India or an Addl. Secretary bof the
Government of India as the case may be. Thus
the sal ary drawn by a person cannot be treated
as an additional qualification_for being appointed
to purely judicial bod vy perfofming exclusive

judicigl functionse

(xiii) Because the provisions of Article 50 of the
Constitution require the State to separate the

'judiciary from the Executive in the public

Y serviceé of the State. The Suprem@ Court have
consﬁsta@ﬁly held that the Directive Principles

- | in Part Iv should ke harmoniously constructed
- | ' alonng1th provisions of Part III ag the former

have the same force as Fundamental Rights.

(xiv) Because the constitution of the Tribunal is
ultra vires of Article 50 as well as Articles

14, 16 and 19 (1)(g) of the Constitition.

(xv) ‘Because Section 31 of the Administrative Tribunal
Act inasmuch as it gives option to the Tribunal

to either proceed from the stage at which the

proceedings were pending in any court or to
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start the proceedings denovo confers an arbitrary
power on the Tribunal without laying down any
guidelines thus viclating Article 15 of the Cong-

titut ions

PRATER

B WHREREFORE it is most respectfuliy prayed that
this Honible Court may be pleased to i=
N .

ﬁﬁ’WﬁA'/ - {a) 4?ﬁssue a writ, direction or order in the nature of
vmandamus cémmanding the opposite parties to fix
the petiﬁioners' pay in the proper grade in the
stationary‘cadré and aliowingthem of subsequent
beﬁefiﬁs relating to seniority, provident fund,
leave average pay, gratuity, special contribution
to provident furd by the railway administration

in the stationary post in accordance with rules;

(b) issue a writ, directidn or order in the nature
of mandarus commanding the opposite parties to
fix the petitioners' pay at the respective stages

-~ after giving them prper seniority in the parti-

A | . S cular gréde in order to determine and award to

" the petitiqnefs all consequential benefits

including their seniority from that‘stag§ and

arrears accrued with interest thereon;

\

(c) igsue a writ, direction or order IRXKREXRAKNPE

holding Sections 19, 28 and 29 of the Central

iAdministrative Tribunal Act 1985 as ultra vires;

issue a writ, direction or order holding the pro-

vigions of Article 323A of the Coastitution as



‘ A [ | .. . .‘ ' | .» &
o

ultra vires inasmich as it empowers exclusion,
cutrtailment or modification of the jurisdiction
of the High Court under Article 226 and the Suprém

Court under Article 32 of the Constitution;

(e) issue such other writ, direction or order as may

be deemed just and proper in the circumstances
J p

N | of the case; y
T { .
{f) award the costs of the writ petition to the
petitionerss :
Lucknow Dated: (L.P. Shukla)

Advocate, o
October 8, 1985+ Counsel for the petitiocnerses




I'WEH%UH&-E%(%M@OIJNR%HRTHfm&mM%D

‘I“iihG AT LbChﬂLW

Writ Petition Wo. of 1985

[

Jamil Ahmad & another secvesssesncs Petitioners

Versus

Union of India & others ssseoencces Opp. Parties

Annexure No.1

.}r

ES

The Divisional Railway Manager,
Northern Railway,
Lucknow,

{Through proper channel)

Sub:- Appeal apainst wrong fixation of pay of undersiegnede.

Respected Sir, |

With due respect and humble submission I beg
to lay down the following few lines for your kind consi-
deratlon and sympathetic order.

That I was app01nted as Cleaner on 16 6 1962 and
promoted as Augwala on 31. 12.1955 in scale RMAD/-SO/n and
further pay raised to}%$8h/~ on 27t 1960 which is a post
in the Running Cadre. I wags subsequently promoted to

the stationary cadre post of IAST (Indian Adult School

* Teacher/Loco Training School leacner) on 294141962 in

Grade 3%110/ -180/- on pay]b.110/ further pay raised to
Rse 130/~ Weeofe ?8.7f63 in Grade.&»130/ 200/~ (RS} and

confirmed w.e.f. 10.141969.

That my fixation inuthe_stationary cadre was
wrongly made and the salary and emoluments were not duly
protected in accordance with rules. Against this I had

made a representation earlier but the same was hot taken

into accouﬁt on the ground that a number of special appred

.



‘with,the rules.

0%

' 8

-

and writ petitions were rending in the Hon'ble High Court

at Lucknow. Those speclal appeals and writ petitions

wore finally disposed off and decided by the common
judgment and order of the Hon'ble High Court dated
1243¢1979. This judgment became final as no appeal
against the same was filed by the Railway Administration
before the Hon'blevSupfeme court. It was also subsequent-
1y confirmed oﬁ 22.84198L by the Hon'ble High Court in a
bunéh of writ petitions regarding fiiation of pay in

the stationary cadre.

In terms of the aforesaid judgments and orders
passed by the Hon'ble High Court my pay in the running
post for the purpose of fixation and refixation in the

stationary post has not been calculated in accordance

It is therefore requested that your hounour may
fix and refix my pay in the stationary post in accordance
with Tules as made applicable by the Hon'ble High Court

in the above mentioned judgments.

Thank ing you,

Yours faithfully,

L8/~

Dated - 13.8.1985. (Jamil Ahmad)

' Shedmen, Grade (1)
N.Rly.,Loco Shed,
- Lucknow.

True Copy
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IN THE HON'ELﬁ HIGH CCURT OF JUDICATURE AT ALLAHABAD

9

8,4

SITTINC AT LUCKNOW

P

Writ Petition No. of 1985
Jamil Ahmad & another sessessennne s Petitioners

Versus

Union of India & others seeesesessee. Upp. Parties

Annexure No.2

- N . : . ,.-‘(
To,

The Divisional Railway Manager,
Northern Hailway,
Lucknow,

Through Proper Chamnnel.

Sub:i- Fixation of pay in the stationery Cadre in
accordance with rulese.

Respected Sir,
Respectfully I beg to say as under ;-
| ~ That I was appointed as Apprentice Fﬂﬂan Gr.'A'
At on 30.3 1957 and -confirmed as Fireman Grade YAt in |

scale Rse125/~ to 155/~ on 12.8.1960 in running cadre.

That I was offered an alternative appointment in

“4ff ﬂ~.§§1~ \“?ﬁ .stationary cadre on medical ground on 2.9. 1962 as Fuel-
g{iéﬂ Issuer in gradelk'105/~ to 135/~ at the basic salary of
o o o ‘,i R5e105/~ pume -
-~ .éy/ﬁ; !57; | Thaﬁ I was posted as IAST/LTST (Indian Adult
’k?ﬁiuifj;fﬁ‘ School Teacher/Loco Training SChoolfTeachér) in Grade

Bse 130/~ 200/~ at the basic salary of]m¢130/- P.M. on
1.12.1963.
That my fixation of pay in the gtationary cadre
was wrongly made and the salary and emdluments were not

duly protected in accordance with rules. -Against this

I had made several representation earlier but the same

é%ijj&?%j;fi were not taken into account on the ground that a number
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of special appeals and writ xntitions'were pending in the
Hon'ble High Court at LKO., These special appeals and
Writ petitions were finally disposed off and decided by

the common Judgment and order of the Hon'ble High Court
dated 12.3.1979. This judgment became final as no appeal

- against the same was filed by the Rallway Administfation

before the Hon'ble Supreme Court. It was also subsequently
confirmed on 22.8.1984 by the Hon'ble High Court in the
bunch of writ petitions regarding<fixation of pay in the
stationary cadre. |

Here 1 request your‘honour that in terms of the
aforesaid judgment and orders passed by the Hon'ble High
Court, my pay in the running post for the purpoée of
fixation, and refixation in the stationary post has not
been calculated in accordance with the rules, which may
kindly be fix and refix in stationary post in accordance
with the rules as made applicable by the Hon'ble High Court

intm‘wmmrmmﬁmwdmmgmmh

Yours faithfully,

Dated 16.8.85 Sd/-
Lucknow, (Khalil Ahmad Siddiqui)

: Loco Training School
Teacher, Loco Rumning Shed,
- Lucknow.

Irue Copy..
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IN THE HON'BELE HIGH COURT OF JUDICATURE AT ALLAHABAD
SITTING AT LUCKNOW

Affidavit \
In
Writ Petition No. of 1985
Jamil Ahmad & another seeseserssvee Petitioners

_ ' Versus

Union of India & others seeesessessss Opposite Parties

L}

AFFIDAVIT:

I, Jamil Ahmad, aged about 53 years, son of
late Sri M, Hafizullah, resident of LD 128 A Sleeper
Grourd, Alambagh, Lucknow, do hereby 501emnly affirm and

state on ocath as under :-

1e That the deponent is the petitioner No.1 in
the above writ petition and as such 1s fully conversant
with the facts deposed to herain. He has been fully

‘~g;vauthorised by petitioner no.2 to file thig affidavit.

2. That the deponent has read the accompanying
wdt petition glong with the annexures, the contents of

which he has fully understood .

3. That the contents of paragraphs 1 to 23 of the
writ petition are true to my own knowledge and those of

£
paras 24 to 34 are believed to be true.




‘October 8,1935.

P
22 )
-
-l

L. That Annexure Nos. 1 and 2 to the writ petition
are the true copies duly compared from their duplicates

and originals.

Lucknow Dated;

Verficstion

I, the above-named deponent, do verify that the
contéents of paragraphs 1 to 4 of this affidavit are true

to my own knowledge. No part of it is false and nothing

material hag been conceal@d. §o help ne God.
S

V
Lucknow Dated: 3

October 8,1985.

7
“Heponent..

I identify the above-named deponent
who has signed tefore me,

' MDWWJ

Advocate.
Solemnly afflrmed tefore me on 8+10.1985
at 1{-3¢ a.m./pﬁﬁ. by Sri Jamil Ahmad
the deponent who is identified by
Sri Knlb!bdcﬁ%

7 Grerhk—to—SriY

Advocate, High Court, Allahabad.

- I have satisfied myself by examlnlng the deponent

that he understands the contents of thig affidavit

which have been read out and explained by me.

M C&w@(’»'

”%fﬁfhcw)tv14n%ﬁfn
High Court,  Lucknow Beach

SEPIHS
R fO X

Oate
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SITTING AT LUCKNOW

C.M. Appllcotlon No\<\¢(\ of 1985

i @%\"

Writ Petition No. - of 1985

Jamil Ahmad & another  seceescsesocs Petitioner/applicants

Versus

Union of India & others s.ess»sss.. Opposite Parties

Stay ﬁpg&icggigg'

The applicants most respectfully eg to submit

as under -

That for the facts and circumstances stated in

the above writ petition it is most respectfully prayed

that this Hon'ble Court may be pleased To stay the opera-

tion of the Administrative Tribunal Act 1985 insofar as

it relates to the petitioners for transferring the sbove

- writ petition to the Tribunal under Section 29 of the

Act pending disposal of the writ etition.

£

W7EESEN Lo

Lucknow Dated: | L.P. Shukla)
) ' Advocate,
October 8,1985. _ Counsel for the applicants.
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In the Central Adminstrative Tribunal, Allshabad

Circuit Bench Lucknow.

! TA/1946/87 (W.P,No. 5231 of 1985) |
| » —
1‘ Jamil Amad and another | .. Petitioner

1 ‘ Versus

i Union of India and others | | ees OPP. Parties

! Reply on behslf of the opposite parties,

U ‘
LI' j Para 1: Not denied. :
i
Para 2: Not deniead.
Para 3: That in reply to the cauteuta of paragrabh 3 of
the wrlt petlt:.on s 1t is not denieé, thet m/ ha
{ railmays, there are two cadres viz: ruunning and
j‘ stationary. It is also not denied that while -
% .  ‘ trans fepring/ absorvi._ng a staff from ruuning cadre
o, to statibuary poste he is allowed to carry with\_’-.
vl .
o  his basis pay in the running casdre , a percentage
o o oy 0
- of his /milegafe allowance while fiﬁ.ng pay in the
’ ' stationarv cadre. The facts stated in vara 3 of ths
| Qw&'b"wf writ petition contrary to what has been aduitted
X7 Q in the para by the opposite Darties, rest is
‘ / daniad. In the case of vetitioners, they were to
\’V\ A  garry 407 of the mﬁm basic pay as mileage .
\ all.owance. '
- | Para 4: | ) ’
| j to12: That in revly to the contents of varagraph 4 to .
| 12 of the yrit etition, it is stated ‘that the
bosre poy a2
Deroentafze of theLmllaacze which they are allowed
! 7,\9» to carrv, was 40@1001:‘ the basic pay which they drew
RS LS L i wAsd U
KN 2

Partlizry Karlwar c
PR N . A
. _
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Yoarthern Ralwer

Para 13:

- 2=

s

at the time of tranfer/absorptiou from muuihg cadr_e
to stationary cadre. Allezations contrary to the .- |
admltted i‘acts, are denied, It is also pertinent to\
mention that what has been stated has been so held
in the judgmeut and order dated 12, 3,79 referred
to by the petitioners in paragraph 15 of the writ
pe tition as well @s othar judgewent in a bunch -

of writ petition and specidl appeal by the Hom' ble..
High Court of Judicature At Ailahabad Bench Luc knows.

That the contents of Paragrabh 13 of the writ -

petition are denied. It is stated that the petitien-
er's pay have been fixed in according to rules and-
the allezations about loss of emoluments , provident

]
‘fund , leave averaze are baseless, hence denied.

Para 14: That in veply to the contents of Parasrabh 14 of

the m:it petition, it is not denied that writ
petition seeking relief for fixation of Day was
decided by the Hou'ble High Court of Allahabad Lt
Bench Lucknow vide judgment and order dated 12, 3. 79

laying down the following criteria:

/A. That while fixing the pay 1:1 the stationary

post of those euployees who are tranferred to
staﬁiona‘xy post from ruming cadre, the basic

pay which he was drwing at the time of such |
trausfer/absorpotion in the stationary post, - s
be allowed to Dbe carriad forwgrd with & percentags
of /milegae JaTJf;brance which is worked out

under rules and circulars issued from tiue to

time. _
cseD
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B. The arrears if any calculated according to the

A Para 153

- ——

Para 16:

L i‘ammmi s,

MWorthery Ram.twm
TOREET BN

, eriter:.a laid down would be vayasble after appi.ylfng

the law of limitation, ie. so much of the arrears
which are within 3 years of the filing of the
writ petition would be payable s, rest of th_e i
arrears which have becomé barred by time would
not be vayable.

That in reply to the contmts of baragraph 15 of
the writ petition, the passing of judgment and
order dated 22,8,'84 in writ Petition No., 1724
of 1979 and other bunch of writs and special

appeal are not denied, It is stated that the

| fixation of pay in stationary post partaining
to the petitioners has already been done in

according to the rules which are no different

" to the eriterial laid down by the aforesaid .-

judgments made by the Hon'ble High Court and alseo
upheld in the czsew decided by this Tribumal -+
including the case of OA No..150/88 R.K,Dubey aud

others versus U,0.,I, and others and ualy pt_hg:g

" cases. In the case of the petitioners, the pay v

in the stationary cadre has been fixed by allowing

404 to the basic pay received by him in the running

cadra,

That in reply to the contents of paragraph 16,

it is stated that no such rep_resentation is ;{
available on record, Howaver even if the repre-
sentations have been made, they stood dis_pps_eg.
off , ohce the DPay had been correctly fix_adﬂinw

the stationary post according to rules =zud also
vese &



. ‘ Para 17
' t023:

Para 23to
| 33

ﬂm‘t&vrﬁ Rarr}wav

P

that satisfies the oriterial laid down after- ..
wards by the Hon'ble High Court in the aforesaid
judgements,

That in reply to the contents of Paragrach 17 %o
2 1t is stated that the vay in the stationary - .
post had been correctly fixed by the aduwinst ration

in accordance to rules and much before the _

. bassing of judgment dated 12,3.'79 and th_e'pgyw

already fixed was in cousonance to the criteria

- 1laid down by the High Court . It is also stated-

that there\is no ahomaly in fixing ths senlority
as the seniority has been carried by them in
accordauce to the correctly fixed pay in the -
stationary post. Since the pay had been correclty
fixed which will be also justified during the-
grguments, the writ petition has itself becous
infructuous, in view of the fact that the _
vetitioners have made the Judgment dated 12, 3. ?9
@s their basis of claim seeking parity with the
petitioners of those petitions with than and -
once the pay already fixed satisfies the cri terla

laid down in the judguents the writ petition has

to becous infructuous,

That the contents of thess paras relate to} the

€irus of the Central Adminstrative Tribungl act

and since lot of judgments have come which have

held that the Act has Ween correctly framed
and substituting the Hon' ble High Court in the -

matter of Central Buployees services and wattorss .

connected itherewith, the facts

W W[ mqui’re furg

Py ]

]
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ther adjudication.

- Para 34: That in reply to the contents of paragraph 34 of-«=

the writ petition, it is stated that the pay having
been correctly fixed pertaining to the petitioners
in the stat'ionary in according to rules, _the're__m
was 1uo oceassion to have any grievance for filing
the writ petition. _ » -
Itvis also subnitted thatnone of the grounds set- -
forth in th.e- petitibn are tenable. The petitioners
are not entitled to amy relif claiwed and the -

writ petition is liable to be disuissed with costs,

= 2 X ‘§J£ 7 v enndd g@m
. v or thern ﬁsﬁﬁ@y ,
dateds 13.4.1992 | oppositd Wik es

Luecknow

Verification.

1, &fw kAt woikizag; as Pt ‘)W‘”“'J

in the office of Divisional Rallway Manager , duly competeut

authorised to sign and verify the repvly on behalf of the .
opposite parties do dhereby verify that the contents of para
1 to 34 are based on information collectsd from record and
legal advice received which is ®kkk believed by we to be
true and correct.

Signed nad verified thisi3th. day of April 1992 at D.R.M,
Northern Railwav Office Hazratganj Lucknow

C aatasl Py sosusi Ofps:
Northern Badwey
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