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CENTRAL ADMINISTRATIVE TRIBUNAL 

LUCKNOW BENCH

LUCKNOW.

. T .A .N o .1946/37

(WiP. N o .5231/87) '

Jamil Ahmed &
Others. : : : :  Applicants

Vs. .

Union of In d ia ■&
Others. s : : :  Respondents.

Hon.Mr.Justice U .C .Srivastava ,V .C .

Hon.M r.K . Obayya^A.M.

(By Hon.Mr. K . Obayya, A-M,)

This transfer petition has been received from

Lucknow Bench of the Allahabad High Court, under section

29 of the Administrative Tribunal’ s Act, 1985.

2 . The aisplicants 2 in number are working in

the Northern Railway and in this petition they have

prayed for following reliefs

(a) Issue a writ, direction or order in 

the nature of mandamus commanding

the opposite parties to f i x  the petitioners' 

pay in the proper grade in the stationary 

cadre and allowing them consequential 

benefits of seniority, provident fund, 

leave average pay, gratuity, special 

contribution to provident fund by 

railway administration in the stationary 

post in accordance with rules;

(b) Issue a writ, direction or order in the
%

nature of mandamus commanding the 

opposite parties to fix the petitioners' 

pay at the respective stages after 

giving therr^proper seniority in the 

Particular grade in order to determine 

and award to the petitioners all
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(c)

(d)

(e)

consequential benefits including their 

seniority from that stage and arrears 

accrued with interest thereon : '

issue a writ, direction or order holding 

sections 1 9 / 2 8  and 29 of the Central 

Administrative Tribunals Act 1985 as 

ultra v ires ;

issue a writ, direction or order holding 

the provisions of Article 323 h  o f the 

Constitution as ultra vires inasmuch as 

it  empoj^ars exclusion, curtailment or 

modification of the jurisdiction of the 

High Court under Article 226 and the 

i^upreme Court under Article 32 of the 

Constitution;

Issue such other writ, direction or order as 

maiy be deemed just and proper in the 

circumstances of the case:

3. Applicant No.l joined service of the Railways 

on 16 /6 /52  as cleaner'and was promoted as Augwala 

on 31-12-55 in scale f?s.40-50, pay raised to rs, 84/- 

on 27-1-1960 which is a ;post, in the running Cadre.

He was subsequently promoted to stationary cadre post of

I .A .S .T .  (Indian Adiiit School Teacher/Loco Training 

School Teacher) on 29-1-1962 in the scale Rs.llO-lBO 

on pay ps. 110/- further pay raised to Rs.l30/- w .e . f .  

18 /7 /63  in the scale 130-300 (revised scale) and 

confirmed w . e . f ,  10-1-69.

Applicant N o . 2 joined service on 30-3-57 as apprentice 

Fireman and confirmed as Fireman Grade 'A ' in the scale 

%.125-155 on 12-8-60 in running cadre. He was 

transferred on medical ground to stationary cadre’ on’ 

2 /9 /62  as fuel issuer in grade ?s. 105-135/- at basic 

salary of ^^.105/- p.m.

34., , It  is their common case that in Railways there are

2 cadres classified  as stationary cadre and running

. . .  3
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''N,

cadre and t^at for running cadre, running allowance 

for.s  part of pay, upto c a r t o n  ^axi^um ^ r  centage 

of tta grade Pay. Wien the staff belonging to 

running cadre are transferred, tleir pay' in the 

stationary cadre should be fixed by adding running 

allowance and the grievance in this case is that 

this was not done in accordance with rules. According 

to them the pay has to be fixed taking into 

consideration different per centages as provided 

in the Railway Board's CircutoW  issued f r o m  time 

to time since 1958. For instance their pay in the 

stationary posts is t o be fixed by adding 60!4 o£ 

the allowance and from 1363 onwards it is 40/. and 

from 1976 ' it was raised to 70/o. Respondents have 

stated that the pay of the applicants was fixed 

in accordance with rules and according to them sn 

the basic pay of those employees transferred to 

stationary posts has to be fixed adding certain 

per centage of the allowance to their basic pay and 

this has to be worked out on the basis of circulars and 

letter's issued by Railway, Board from time to time 

and in the case of the applicants it was also applied 

correctly and 40% was fixed as running allowance 

and addeS to their basic pay in the stationary 

post a s per their entitlement.

iQarned Counsel for the applicant placed 

reliance on the jiadgement of Lucknow Bench of Allahabad 

High Court in W,P* No, 1724/79 and also in 0*A. No. 150/58 

in R*K.Diib0y Sc Others decided by the T?ribunal.

The learned Counsel for the respondents stated that 

this decision has been taken into consideration 

and that there is no violation of the directions 

given either in the decisions of the High Court or 

of the Tribunal«while allowing similar matters in

• #. . .  4
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Union of India Vs. Smt* Afsar Jahan Begmn & others 

in Special Appeal No.5/1975, Iwcknow Bench of Allahabad 

High Court issued directions to the respondents to 

refix pay of the applicants in accordance with Rules 

2017, 2018, 2029 read with relevant circulars and

precedents. The Tribunal also in similar cases

(O.A, No. 150/1988(L) R.K. Dubey Vs, Union of India & 

Others in O.A. No. 158 of 1988 - R.R. VishwaTcarraa Vs.

Ilh:.on of India & Others decided on 28/12/89 )XX 

applied the same ratio and held that en^loyess 

transferred from running cadre to stationery cadre are 

entitled for the benefit of running allowance to be 

added while fixing their pay in the stationary cadre.

X
6. So far as the facts of the case are concerned, 

there is no dispute. There is also no dispute on the 

basic issue that running cadre staff on transfer to 

stationary cadre are given benefit of adding certain 

per centage of running allowance towards fixation of

' their pay in the Stationary Post. The pay ‘ f ic t io n

formula is also there. The respondents also admit"' ^

thatthe applicants are entitled for adding running ' 

allowance to the basjiay on the stationary cadre# and

their pay was fixed accordingly. B|it it is not known . 

where the things have gone wrong. There appeajs to be 

diffee«nce in interpretation of the Railway Board's 

Ci-irculars on this issue. The fS>pliGant's contention 

appears to be that pay -fr running allowance of the 

post should be considered as basic pay of the 

stationary post and thereafter the per centage of

• • • 3
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running allowance should be added. In other words 

what they are asking for is that the per centage of

running allov;ance should be added twice, firstly

it should be added to thê  pay which they were drawing

in the running cadre and after arriving at the basic pay

in that manner in the stationary cadre, the said

running allowance should be considered again. This ,
fi-Ut-

would mean that the running allcwances.j^arej taken over

and oyer again while fixing, the pay in the.......

stationary cadre. A reading of the Railway Board's 

Circular indicates that such double advantage is not 

to be given. Such allowance is to be allowed only 

once for fixation of pay in the stationary cadre.

From this it is evident that the pay of the stationary 

cadre should be taken as basic and^to that the per centage 

running allowance should be added. The respondents 

appear to have followed this,

6. The grievance of the applicants appears to be 

without any basis. In any case what they are pleading 

is that their cases should be treated on same footing as 

those governed by the decision of the Hon'ble High 

Court referred to above. ’̂he respoMents affirm that 

this has been done. In case the pay fixation of the 

applicants has not been done on par with similarly placed 

persons, the same may be done as the cases of the applicants 

fall squarely on the same footing as those already covered 

by the judgement. Let this be done within 3 months from 

the date of communication of this order. The application 

is disposed of in abovet terms without any order as to the 

costs.

Member (A)

Dated: 2kth Feb .,1993, Lucknow.

(tgk)

Vica-’̂ airman.
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IM THE KON'ELE HIGH COURT OF JUDICATUIiiii AT ALLAHABAD 

SITTIEG AT LUCKNOW’

Writ Petition N o . ' ^ y ^ ^ f  19^5

i

Jamil Ahmad & another Petitioners

Versus

Union of India & others ...................... Opposite Parties

i j L A U L

1. Writ petition, ^

2. Annexure Wo. 1- Representation of petitioner „
Mo.1 dated 13/S/19S5« ♦ J 7 ' o

3. Annexure Ho.2- Represenation pf petitioner c on
No.2 dated 16/S/19S5.

4. Affidavit. . . .  . . .

5. Vakalatnama. . . .  . . .  ♦, 2^

6. Stay application, ,,

Lucknow Dated; ' {L.P. Shukla)
Advocar,e,

October S, 19^5* Counsel for the petitioners*
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IK THE HOM’ BLF. HIGH COURT OF JUDICATURE AT iiLLAHABAD

SITTIKG AT LUCKNOW

Writ Petition No. f 19^5

"?■ I

1, Jamil Ahmad, aged about 53 years, son of late Sri H* 

Hafizullah, resident of LD 128 A Sleeper Ground, 

??l1^ambagh, Lucknow.

I 2. Khalil Ahmad Siddiqui, aged about 47 years, son of 

late Noor Mohammad, resident of 20 Baniya Bazar,

P.O. Dilkusha, Lud^now#

Petitioners

Versus

A

j 1« Union of India throui^ the General Manager, Hothern 

Railway, Baroda House, Kew D ^ h i .

2. Chairman, Railway Board, Rail Bhawan, Hew Delhi.

U 3. Divisional Railway Manager, Northern Railway, Hazratganj

Ltre^now*

/ V .

• V .  ^

.......... Opposite Parties

Writ Petition unier Article 226 of 
the Constitution of India.

The petitioners above-named most respectfully 

beg to submit as under ^

1
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i|\ii

1. That petitioner no.1, Jamil jUirnad, was appointed

as Gleaner in the running cadre on 16*6.1952 in the 

Northern Railway Loco Shed Lucknow and promoted as 

Fireman Grade ’ C» on 31*12, 1955 in the scale of Rs«40 to 

Rs*50/-, His pay was further raised to Bs.^4/- on 27»1*1960, 

The petitioner No,1 was thus placed in the grade of 

Es*BO-1-.^5-2-95* He was also getting dearness allov^ance 

at the rate of Rs#lO/- in the year 1960. From the aforesaid 

running cadre the petitioner was promoted to stationary 

cadr® post as Indian Adult School Teacher in the Local 

Training School on 29*1.1962 in the grade of Es.110 to 1^0/- 

his pay on the said post was fixed at Es«1lO/-, His 

pay Was raised to Rs*130/- w .e .f , 15.7*1963 in the , grade 

of Bs.130/« to Rs*200/- in the revised scale. The peti­

tioner was confirmed on this post w .e .f , 10,1.1969*

-y‘

.A 
. *C'

f ■

2. That petitioner Wo.2, Khalil Ahmad Siddiqui, 

was appointed as Apprentice Fireman on 30.3 •195,7. He 

was posted as Fireman Grade ’ A' on 12*^.1959 in the scale 

of RS.125-3-131-.4-.155 in the runninfj cadre. His basic pay 

v/as rapi@i 125/- plus Rs.l5/~ as D.A, On 12.B®1960 he was 

confirmed as Fireman Grade ’A’ . The petitioner wag 

transferred on medical ground in the stationary post on 

2.9*1962 as Fuel Issuer in the grade of Es#lQ5-3-135/-

(Authorised scale). His basic pay was Es*l0^ plus Rs.l5/~ 

as D.A,

*
3. That the posts of railways in India consist of 

two cadres classified as the stationary cadre and the 

running cadre. In the running cadre post running allo'/ance 

also forms part of the pay upto the maxirmm limit of

75/« of grade pay. In the case of transfer from ru.nning 

post to stationery post running allowance to the usual 

limit of 1 %  is included for the purpose of fixation in

................. . ^
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the stationary caire post,

w

4. That in the year 1953, 50^ of the dearness allow­

ance v>Thich Was being paid to the petitioners was termed 

as dearness pay whereas the rest continued to be called 

dearness allowance under Railway Board’ s letter Ko#S(S) 

53DA-i (7) dated 20»5*1953 in accordance with the decision 

of the Governi'iBnt of India. It remained effective upto 

30,6#1959 and fiora 1*7.1959 it was merged in the pay scale 

on the basis of the recommendations made by the Second 

Pay Commission which v/ere accepted by the Railway Ministry 

of the Government of India and implemented with effect 

from 1.7*1959#

5. That the pay in the running post incouded grade

pay plus dearness pay plus running allowance -payvĵ p the 

maximum limit of 75fo of the basic pay and dearness pay in 

the prescribed scale which was made effective from May 

1953 according to the Hailway Board’ s letter No.EKS) 53DA--} 

(7) dated 20 .5 »1953 -as mentioned herein above»

6 . That regarding the fixation of pay of persons

, of running cadre posts for the purposes of officiating

.In a .stationary cadre post the last Governor General’ s

decision was communicated by the Railway Board's letter

■ Ko *E(R)49RS/3 dated 1.7*1949. This Railway Board’ s letter

• included in the report of the First Pay Commission and

w.as to be implemented from the date of the implementation

^0^1^ of the First Pay Gomnission report. The said letter of the

^ 0 ^  Railway Board was subsequently confirn^d by the President

of India vide Railv;ay Board’ s letter No.F(E) (P)/5S/PK-1/17^

dated 7*7*1960. This decision of the President is incor-

porated as Clause (d) at page 227 in the Indian Railway 
0 ^

r
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Slstablishment Cod.e, Voluine I I .  Thus in accordance with 

the Governor General’ s decision, subsequently confirmed 

by the President, the fixation of pay for the i:)urpcse of 

officiating in the stationary cadre post for a period 

exceeding 21 days was to bs done by adding 50% of the pay 

being drawn in the mnning post*

\

7, That the ’ enhanced substantive pay’ that is the

officiating pay in the stationary post is required to 

be refixed by adding 50% to the enhanced substantive pay 

from 22.1.195^ in a proper scale of pay of the stationary 

cadre post keeping in view the Board’ s directive vide 

letter No.F(E)5^PA/i dated 19.5.1961 which was to b.e given 

effect from 22.1.195^ according to the President’ s decision 

contained in Board’ s letter Ko»F(&)5^PAl/l dated 4*7el962.

g. That in accordance with the Railway Board’ s letter

NoePC.60?A-Il/l dated 7.3.1963 made applicable to running 

staff appointed in the stationary post fiom 1.2,1963 the 

’ substantive emoluments’ are required to be fixed and 

refixed taking.into account kOfo of pay in the panning post 

in lieu of running allowance for the purpose of officiating 

pay, that is, enhanced substantive pay, and this enlianced 

substantive pay should have been refixed with i+Ofo thei’eof*

9  ̂ That on coming into force of the revised scale

w.e.fe 1.1.1973 in accordance with the Board’ s letter 

Ko.P .G .III/75/RA/i dated 22,3.1976 the running allowance 

which ibfmed part of the pay upto the usual limit of 75%
4  „ o'

of the grade pay was on the basis of the aforesaid Board’ s 

^ ” Jflik letter to be calculated at k5% 1.4*1976 and the

fixation in the stationary post was to be made by adding -fj 

30f3 to the said enhanced substantive pay in order to

- 4 -
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bring about parity between the emolunents in the n.mning 

cadre and those in the stationary cadre in case of transfer 

from running to stationary cadra#

10* That in accordance with the aforesaid provisions

the correct nBthod of fixation of the petitioners salary 

in the authorised scale should be grade pay plus 75% of 

such gradepay which would be the substantive pay in the 

running post to which h-Ofo of such substantive pay has to 

be added to calculate the enhanced substantive pay which 

should be refixed by adding k-Ofo of such enhanced substan­

tive pay in order to arrive at the fixation araount at the 

proper stage .and proper scale pay. Likewise in the 

revised scale applicable from 1a4»l976 the substantive 

pay which means the pay in the running post should be fixed* 

by adding 45^ of the grade pay and to this substantive 

’ pay  ̂ 3 0fa of such substantive pay has to be added to 

calculate the enhanced substantive pay which should again 

be refixed by adding 30% of this enhanced substantive 

pay to arrive at the correct fixation amount at the 

proper stage and the proper scale pay.

11, That in case of petitioners and the running

cadre staff similarly situated the method of fixation of 

salary, as required by relevant rules and decisions, was 

not followed which resulted in reduction in rank and 

substantive emolurr^nts to which they were entitled*

V

12. That in accordance \̂ /lth the Railway Board’ s \

letter No.E(S)63RS/l4 dated 17^12.1963 communicated to 

all General Managers of the Indian Railways relating to 

the fixation of pay of temporary rr^dicaily unfit employees
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in the running staff on subseqiient absorption in other 

posts it is provided that the tern ^former emoluuBnts" 

in their case should also include 50^ of their pay as 

defined in Rule 2003(21(a) RII in lieu of running allov/ance* 

Ironically this benefit, v/hich has been given to medically 

unfit employees on their absorption in alternative posts, 

has been denied to the petitioners*

13» That in the aforesaid circumstances the transfer

of petitioners and other employees services from running 

post to the stationary post involved loss of emolunBnts, 

provident fund, leave average pay etc. throu^out the 

period of their posting in the stationary cadre*

y-f

/

V  < ourv. jr

1 4 . That in these circumstances a number of running

staff cadre transferred to stationary cadre posts filed 

writ petitions in the Allahabad High Court challegging 

the wrong fixation of their emoluments and for a writ of 

mandamus directing the Union of India, Railway Board etc* 

for fixing or re-fixing their pay according to rules and 

to pay arrears after fixing their pay in accordance with 

rules# The Railway Board after examining the said judg- 

./
raent caine to the conclusion that the said judgment laid 

down correct principles for fixing or refixing the pay of 

running cadre staff on their transfer to stationary cadre 

posts and decided against preparing an appeal by special 

leave to this Hon’ ble Supreim Court but directed that the 

said decision be implemented only in case of employees who 

were parties to the said judgment vide its circular dated 

Augist 20, 1979«

15* That subsequently this Hon^ble Court by its

judgment and order dated 22.8*19^4 allowed a bunch of writ
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petitions of Trever Oscar Halpin & others (writ petition 

No. 1 72 4  of 1979) an<̂- other writ petitions terms of 

the aforesaid judgment and order dated 12.3*1979. These 

writ petitions also relatsd to fixation and re-fixation 

of their pay on transfer from running cadre posts to 

stationary cadre posts in accordance with the rules# 

Thepetitioners are seeking parity with other employees 

similarly placed on the basis of the aforesaid decisions 

of this Hon*ble Court in various writ petitions and special 

appeals which are binding on the railway administration.

AnneXUre Ko#1 &

J~r'

\

16 . That the petitioners made various representa­

tions against the wrong fixation of their pay and also 

drew the attention of the railway administration to the 

judgment dated 12.3,1979 . True copies of the represen­

tations made by petitioner Nos. 1 and 2 dated 13*^*1935 

and 16*S.19S5 are fU ed  as innexure Nos. 1 and 2 to this

?frit petition.

17. That in accordance with Rule 2027 (F.B» 31)-^^I 

(Indian Railway Establishment Code Vol.II) the fiJtation 

of officiating pay has to be made from the date of issue 

of confirm-at ion letter with retrospective effect as 

per the decision of the President contained in Railway 

Board’ s letter No.P(E) 5a-PAL/l dated a /9 .6 .196U

That the case of erroneous fixation of pay is 

to be corrected in accordance vrith Rule 2027A/3II* This 

decisio-Ji. of the President is contained in Railway Board* s
. X A -V .

letter ilB (IG )63PM IA 3  dated 6.9.1963. Para.5 of the 

said letter views with serious concern such cases of 

erroneous promotions ■ and directs that suitable discipli-

nar7  action should b$ takm tW  0^^i9W

responsible for such erroneous promotions or appoint^nts



1VI7

and further directs that the orders re fixing the pay 

shou].d bs issued expressly under rule 2027A/R.II.

1 9* That in case no post is available in the parti­

cular stage of fixation of the petitioners in the respec­

tive tir® scale of pay a superanurary post m y  be created 

for them.

20, That in spite of the directives issued by the

President of India by his letter dated 6,9.1963 aforesaW 

and in spite of various reminders by the petitioners the 

railway authorities have not bothered to re fix the 

petitioners’ pay in the correct grade in accordance with 

the rule.

21. That on account of the wrong fixation of peti­

tioners' pay in the stationary post the petitioners’ 

provident fund, gratuity, pension and leave average pay 

stand drastically reduced and the chances of their promo­

tion have been adversely affected. This artsounts to reduc­

tion in rank and pay and all consequent benefits accruing 

thereon. It also results in inv5.dous discrimination in 

' ,̂the case of petitioners vis-a-vis the officials who are

r junior to them.

y

22. That after fixation of proper pay in accordance 

with rules as stated hereinabove in a proper scale the 

seniority should be fixed telow the employees who vfere

:^^^drawing same pay according to seniority rule.

2 3 . That the Parliair^nt enacted the Administrative
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Tribunals Act 19^5 {Central Act N o .n il  of 19S5) which 

received the assent of the President and was published 

in the Gazette of GovernBBnt of Irxiia on 12.9.19^5*

24. That in exercise of the powers conferred by

Section 1(3) of the Act the Central Government has nomina­

ted 1st November 19^5 the date of enforcement of the 

aforesaid Act*

25. That the petitioners apprehend that due to

enforcement of the aforesaid Act the above writ petition 

would automatically stand transferred to the Admnistra- 

tive Tribunal constituted under the Act in view of Section 

2d of the Act*

26* That the Administrative Tribunals Act purports

to have been enacted in jXArsuance of the provisions of 

Article 323 A of the Constitution. In the facts and 

circumstances stated hereinafter it is expedient that 

the provisions of Article 323 A introduced by the Consti­

tution (Forty Second Amendment) Act , is ultra vires.

0

- 9 -

r
■'V

/  ' 'V, 27. That both the jurisdiction and power to issue

‘ I
 ̂ I -I writs in the nature of certiorari, mandamus and Drohioi-

■ tions and quo warranto flow from the constitutions provi-

y- sions contained in Articles 32 and 226 of the Constitution

exerciseable by the SupremeCourt and the High Courts res­

pectively,

A  o\'
That a perusal of Article 323 A xfould show that 

it merely entitles Parliament to enact a law so as to 

intera3.1ia exclui^e jurisdiction of the High Court under
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Article 226 and of the Supreme Court under Article 32*.

2 9 . That the provisions of Articles 32 and 226 form 

the basic structure of the Constitutfea^ hence no amendment 

could be made so as to abrogate, modify or curtail the 

aforesaid jurisdiction. The amendment of the Constitution 

is to be made strictly in accordance with the procedure 

prescribed by Artij^cle 6& of the Constitution.

3 0 . That is pertinent to mention that amendment 

of Article of the Constitution by the Constitution 

(Forty Second Amendment) Act which provided that no 

amendment to the Constitution would called in question 

in any court on any ground whatsoever as to be held ultra 

vires.

3 1 . That in substance and effect Article 323A of the 

Constitution permits airendment of Articles 226 and 32 of 

the Constitution by procedure other than the procedure 

prescribed by Article 36S of the Constitution and is 

thus ultra vires of Article 368 of the Constitution.

That any law mde in pursuance of the provisions 

contained in Article 323 Aclearly would also be ultra vires-

33* That in the aforesaid circumstances the provi­

sions of Sections 19, 2S and 29 of the Administrative 

Tribunal Act 19^5 are ultra vires*

3 4 , That the petitioners having failed to get redress

of their grievances from the railway administration, opp*

' ' parties, in spite of representations and having no alter-
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J native and efficacious remedy available to them are 

pp:^erring this writ petition on the following amongst 

ot^^r grounds:-

# /
Because the opposite parties have' fixed the 

emolunents/pay of sorae of the employees of the 

i^etitioner’ s category on transfer from running 

cadre posts to stationary cadre posts according 

to the rules while in the case of the petitioners 

and other employees similarly situated the opp. 

parties have not fixed their emolumsnts according 

to the rules and ^  such the petitioners have 

been subjected to hostile discrimination in the 

matter of fixation of th6ir emoluiiBnts on their 

transfer from running cadre posts to stationary 

cadre posts^

(ii) Because the judgment of this Hon’ ble Court dated
' V '

12*3*1979 and subsequently upheld and followed 

by this Hon’ Die Court in its judgment and order 

dated 22*<^*1984 laid down the principle regarding 

the fixation of emoluments/fey of all employees 

on transfer from running cadre post to stationary 

cadre post. The principle laid down in the said 

judgment are applicable to all the employees who 

are transferred from running cadrapost to sta­

tionary cadre ĵ ost and as such the opp« parties 

violated the equality clause viz* Articles 14 and 

l6 of the Constitution in fixing the empluments/pay 

of the persons who were party to the said judgnBnt 

on the principles laid dora in the said judgnent

V
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and not following the said principle in the case 

of petitioners and othe r employees*

(iii) Because it is not open'to the opposite parties

to apply the principle of gixing the erapluriBnts/ 

pay.laid down in the aforesaid judgnient only to 

the emplo3/-ees who were party to the said judgment' 

and not to all the employees similarly situate*

(iv) Because the wrong fixation of pay/emoluiiBnts of

the petitioners on their transfer from running 

cadre post to stationary cadre post adversely 

affected their seniority and as such is violative 

of Article 14 and l6 of the Constitution.

{t} Because the ispposite parties have ignored the rele­

vant miles laid down in the Railway Istablishnent 

Code ?ol® I and II and the various orders of the 

President of India-and the Railway Board which 

have the force of law while fixing the petitioners 

pay in the stationary cadre and have acted in 

violation of these rules and orders having the 

force of law*

{vi} Because the running allowance upto the usual 

limit of 75% of the ”pay” forms part of the pay 

of running, staff and while utilising the services 

of jsuch running staff in the stationax'y cadre 

40^ should be added to ’ such pay’ in the running 

post in authorised scale and then refixation of 

this amount should be done with kOfo thereof which 

remained existing upto 31.3.1976 and from 1.4.1976 

45» of running allowance should be added in the

J
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{vii)

grade pay and while utilising the services of such 

running staff in the stationary cadre 30^ should 

be added to 'such pay' in the running post and 

then refixation ^ould be done with 30f« thereof

of such enhanced substantive pay.

Because the petitioners’ salary, emolumentTS, 

prospects of future promotion,and other benefits 

have been s.dvers<Sly affected by wrong fixation 

of pay and grade.

(viii) Because the wrong fixation of the petitioner’ s

pay is in violation of Article 19(1)(£) and 300 A 

and also amounts to reduction in rank in violation 

of Article 311 of the Constitution,

( ix)

(x)

(xi)

Because the provisions of Section 19, and 29 

of the Administrative Tribunals Act 19^5 are 

ultra vires.

Because the effect of Section 19, 28 and 29 is to 

exclude the jurisdiction of the H i ^  Court under 

Article 226 and of the Supreme Court under Article 

32 which cannot be done by means of an ordinary 

legislation of 'the Parliaioent.

Becaxise Section 6 of the Act which provides for 

qualifications of the Members of the Tribunal, 

empowers the government to appoint a secretary

to the Government of India as Itg

Secretary to the Governaent

Chai;

of tJi,
Trib>uaai
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thus empowering purely judicial functions to 

be pei’forned by persons belonging exclusively 

to the Ekecutive*

I
(xii) Because Section 6 of tiie Act provides that the 

Ohairmn, ¥ice Chairman and Members could be 

persons belonging to the State cadre who would 

draw the same salary as a Secretary of the 

Government of India or an U d l . Secretary fef the 

Governinent of Indis. 3-S the cs.se May be» Thus 

the sal,ary drawn by a person cannot be treated

as an additional qualification for being appointed 

to purely judicial body performing exclusive 

judicial functions*

(xiii) Because the provisions of Article 50 of the 

Constitution require the State to separate the 

judiciary from the Bixecutive in the public 

services of the State* The Supreme Court have 

consista®fely held that the Directive Principles 

in Part IV ^ould be harmoniously constructed 

along with provisions of Part II I  as the foraer 

have the sane force as. Fundamental Rights*

(xiv) Because the constitution of the Tribunal is 

ultra vires of Article 50 as well as Articles 

14, 16 and 19 (l)(g) of the Constitition*

(xv) Because Section 31 of the Administrative Tribunal 

Act inasmuch as it gives option to the Tribunal 

to either proceed .from the stage at which the 

proceedings Vi?ere pending in any court or to
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start the proceedings denovo confers an arbitrary 

power on the Tribunal without laying domi any 

guidelines thus Yiolating Article 15 of the Cons-

t itut ion*

P R A I  E 1

MilRBFOR’S it is most respectfully prayed that 

this Hon’ ble Court may be pleased to *.-

(a)

(b)

issue a writ, direction or order in the nature of

mandamus commanding the opposite parties to fix
\

the petitioners’ pay in the proper grade in the 

stationary cadre and allowing them of subsequent 

benefits relating to seniority, provident fund, 

leave average pay, gratuity, specifd contribution 

to provident fund by the railway administration 

in the stationary post in accordance with rules;

issue a writ, direction or order in the nature 

of mandamus cofnnanding the opposite parties to 

fix the petitioners’ pay at the respective stages 

after giving them proper seniority in the parti­

cular grade in order to determine and award to 

the petitioners all consequential benefits 

including their seniority from that sta^  and 

arrears accrued with interest thereon;

(0
\

issue a v^rit, direction or order iasxKkaxEateKs 

holding Sections 19, 2^ and 29 of the Central 

Administrative Tribunal Act 19^5 as ultra vires;

issue a virit, direction or order holding the pro­

visions of Article 3 23A of the Constitution as
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(e)

(f)

u].tra vires Inasmuch as it empowers exclusion, 

cui^ailment or. modification of the jurisdiction 

of the Court under Article 226 and the Supr^i®

Court under Article 32 of the Constitution;

issue such other writ, direction or order a-s may 

be deemed just and proper in the circumstances 

of the case:

award the costs of the v/rit petition to the 

ptitioners*

I

(L.P. Shukla)
Advocate,

Counsel for the petitioners*



|7

y

/•> •
r

IN THE HOK’ BLE H I®  COURT OF JUDICATOEB AT ILLAHABAD 

SITTING iil LUGKHOW

Writ Petition No. of 19^5
L:

Jamil Ahmad'& another  ..............  Petitioners

Versus

Union of India & others......... 0pp. Parties

Annexure Ko«1 
1 __________ ______— .— —----  

To,

The Divisional Railway Manager, 
Northern Railway,
Lucknow.

(Throu^ proper channel)

Sub:- km->eal against wrong fixation .o f^ a x ,o f jM e il l ^ 3 ^ *

Respected Sir,

With due respect and humble submission I beg 

to lay down the following few lines for your kind consi­

deration and sympathetic orderj-

That I was appointed as Gleaner on l6 .6.19^2 and 

promoted as Augwala on 31 .12.1955 in scale Rs.40/-50/- and 

further pay raised to Rs#S4/” on 27«1»1960, which is a post 

in the Running Gadrei I was subsequently promoted to 

the stationani" cadre post of lAST (Indian Adult School 

Teacher/Loco Training School Teacher) on 29*1 *1962 in 

Grade Rs,1 IO / - 1 S O / -  on p a y  fe.110/- further p a y  raised to 

Es.130/- w .e .f . 1 a .7 . 6 3  in Grade Es#130/--200/- (RS) and 

confirmed w .e .f . 10,1«1969»

That rny fixation in the stationary cadre was 

wrongly made and the salary and emoluments were not duly 

protected in accordance with rules* Against this I had 

made a representation earlier but the same was not taken 

into account on the ground that a numfeST of special appee
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and writ petitions were pending in the Hon'ble Hig}i Court 

at Lucknow. Those special ^appeals and writ petitions 

were finally disposed off and decided by the ooimon 

judgment and order of the Hon> ble High Court dated 

1 2 . 3 . 1979 . This judgment became final as no appeal 

against the same was filed by the Railway Admnistration 

before the Hon’ ble Supreme court. It was also subsequent­

ly confirmed on 22.8,19^4 by the Hon* ble High Court in a 

bunch of writ petitions regarding fixation of pay m  

the stationary cadre.

In terms of the aforesaid judgments and orders 

passed by the Bon’ ble High Court my pay in the running 

post for the purpose of fixation and refixation in the 

stationary post has not been calculated in accordance 

with the rules. •'

It  is therefore requested that your hounour may 

fix and reflx my pay in the stationary post in accordance 

with rules as made ^iplicable by the Hon'ble High Court

in the above irientioned judgments.

Thanking you,

Yours faithfully,

Sd/- 

(Jamil Ahmad)
Shedman, Grade (I)
K.Ely.,Loco Shed, 

Lucknow#

' ? '■ Place - Lucknow 

y /  Dated - 13»^*19^5»

Couî .-

True Copy
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IN THE HON»ELS HIGH X'URT OP JUDIGATU'RR; AT ALLAIiABAD 

SITllHG AT LUCKNOW

Writ Petition Ko* of 19?̂ 5

Jamil Ahmad & another .......................  Petitioners

Versus

Union of India & others......... 0pp. Parties

Ann.exureMo.2

To,

The Divisional Eailway Manager,
Northern Railway,
Lucknow.

Through Proper Channel,

Sub:- Fixation of pay in the stationary Cadre in 
accordance with rules*

Respected Sir,

Respectfully I beg to say as under 

That I was appointed as Apprentice F/4̂ Ian Gr*’ A* 

.'H; on 30.3*1957 and-confirmed as Fireman Grade in

scale Rs. 125/- to 155/~ on 12*S*1960 in running cadre.

That I was offered an alternat.iye appointment in 

stationary cadre on medical ground on 2.9.1962 as Fuel- 

Issuer in grade Rs*t05/- to 135/- at the basic salary of 

,Rs*l05/- p.m.

That I was posted as IAST/LTST (Indian Adult 

School Teacher/Loco Training School-Teacher) in Grade 

Rs. 130/~ 200/- at the basic salary of Rs*130/- P.M. on

1 . 12 , 1963.

fixation of pay in the stationary cadre

was wrongly made and the salary and emoluments were not 

duly protected in accordance with rules. Against this 

I had made several representation earlier but the same 

were not taken into account on the ground that a number
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of special appeals and writ jBtitions were pending in the 

Hon’ ble High Court at LKO» These special appeals and 

writ petitions were finally disposed off and decided by 

the common judgment and order of the Hon’ ble High Court 

dated 12,3.1979. This judgment became final as no appeal 

against the saiTse was filed by the Railway Administration 

befoiB the Hon'ble Supreme Court. It was also subsequently 

confimmed on 22.S. 19^4 by thê  Hon’ ble High Court in the 

bunch of v/rit petitions regarding flscation of pay in the 

stationary cadre*

Here I request your honour that in terms of the 

aforesaid judgment and orders passed by the Hon’ ble High 

Court, ray pay in the running post for the purpose of 

fixation, and refixation in the stationary post has not 

been calculated in accordance with the rules, which may 

kindly be fix and refix in stationary post in accordance 

with the rules as mde applicable by the Hon’ ble High Court 

in the above mentioned judgment*

Yours faithfully,

Dated 16.^.^5 
Lucknow,

Sd/-
(Khalil Ahmad Siddiqui) 
Loco Training School 

Teacher, Loco Running Shed,
■ Lucknow*
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IM THE HOH’ ELEi HIGH'COURT OF JUDICATURE) AT ALLAHABAD 

SITTING AT LUCKKOW

Affidavit

In

Writ Petition Mo. of 19^5

Jamil Ahmad & another Petitioners

Versus ,

Union of India & others .....................  Opposite Parties

r n, ■

A F F I D A V I T  ■

I , Jamil Ahmad, aged about 53 years, son of

late Sri M. Hafizullah, resident of LD 12B A Sleeper

Grourd, Alarabagh, Lucknow, do hereby solemnly affirm arid 

state on oath avS under

1. That the deponent is the petitioner Ho.1 in

the above writ petition and as such is fully conversant 

with the facts deposed to herein. He has been fully 

authorised by petitioner no.2 to file this affidavit.

2, That the deponent ha's read the accompanying

Mit petition along with the annexures, the contents of 

which he has fully understood.

3* That the contents of paragraphs 1 to 23 of the

writ petition are true to my own knowledge and those of 

y
paras 24 to are believed to be true.



%
 ̂ ■>

fV-'S)

2 ;2

-2-

4. That Annexure Nos. 1 and 2 to the T̂irrit petition

are the true copies duly conpared from their duplicates 

and originals. « ^

Lucknow Dated; 

October 1935*

deponent,

Verfication

I , the above-named deponent, do verify that the 

contents of paragraphs 1 to 4 of this affidavit are true 

to my 01-m knowled^* No part of it is false and nothing 

material has been conce^^c^^p help rb God,

Lucknow Dated: 

October S, 19^5*

I identify the above-named deponent 
who has signed before me.

Advocate.

Solemnly affirmed before me on 0.19^5 

r j at ll'^o a .m ./p ^ . by Sri Jamil Ahmad 

the deponent who is identified by 

Sri IC’ii'MG-q,
C

Advocate, High Court, Allahabad.

I have satisfied myself by exanining the deponent 

that he understands the contents of this affidavit 

which have been read out and explained by me*

Court, .Lucknow

Z . : 8 : d o ':k :z :..:z
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IK THE HON’ ELE HIGH COURT OF JUDICA.TUET?:J AT ilLLiiHABAD

SITTING ir Lucknow

C.M. Application No 

In

Writ Petition Mb

of 19S5

of 19^5

Jamil Ahmad & another ?etitlone r/applicants

Versus

Union of India & others ........  ......... Opposite Parties

T

stay Application

The applicants most respectfully beg to submit 

as under : -

That for the facts and circumstances stated in 

the above writ petition it is most respectfully prayed 

that this Hon’ ble Court may be pleased to stay the opera­

tion of the Administrative Tribunal Act 19^5 insofar as 

it relates to the petitioners for transferring the above 

writ petition to the Tribunal under Section 29 of the 

Act sending disposal of the writ^etition,

Lucknow Dated:

October 19^5*

(L.P. Shukla)
Advocate,

Counsel for the applicants.

I
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in  the Oentral Adminstrative Tribunal* Allaiiabad

Circuit Bendi L u G k t i o w .

TA/1946/S7 (¥.1?.3Jo. 5231 of 1985)

Jamil Atatuad «nd sitio thoa:

Versus

Union of Indi;a and othars

. .  Petitioner

OPP. Parties

’\

Reply on bahalf of the opposite parties. 

Para 1; Hot denied.

Par-Si 2; Uot denied.

Pai% 3: Tliat in reply to tlae Gontents of paragraph 3 of 

the writ petition , it is not denied that in ^h e  

railt'srayŝ  there are two cadres vi25s running and 

stationai!y. It  i« also not denied tbat while 

transfeBring/ al)3orving a staff from running cadre 

to stationary post* he is allowed to cariy with 

his hasifi pay in the running cadre , a percentage 

of his-iailesta© allowance \jfeile fixing pay in the ** 

stationary cadre. The facts stated in para 3 of the 

writ petition contrary to what has been admitted 

in the para hy the opposite parties, rest is 

denied, in the case of petitioners, they were to 

"Sriy 40% of the m ^ssm  ^asic pay as mileage . 

allowance.

%Jorthtrij

tol2{ That in reply to the contents of paragraph 4 to
4

12 of the writ petition, it  is stated ,that the 

percentage of the/iailaa^e which they are allowed*
■I • "

to carry, was 40i^of the basic pay which t h ^  dra/

f I * 2
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1
at the tiia© of traufer/abaorptiou from ruiming cad. re

to stationary oa îre. Allegations contrary to tii© .

' ....^
adiaitted facts, ar© denied. It  is ^ s o  pertinent -toŜ  

mention that what b^s been stated has be^i so hold 

in the Judg^aut and order dated 12. 3.* 79 referred 

to by the petitioners in paragraph 1§ of the writ 

petition ®is ĵirell ias other .judgement in a ^unch - 

of writ petition and specii/-appeal by the Hon’ bl©- 

High Court of Judicature At Allahataad Bendi Luc know»

Para 13: That the contents of paragraph 13 of the writ

petition are denied. I t  is stated that the petition­

er* s pay have been fixed in according to rules and-‘ 

the allegations about losa of ®aoluments , provident 

fund , leave average are baseless, hence denied.

/- V

FeritmMl

Para 14j That in reply to the contents of p&raOTaPh 14 of 

the Âfrit petition, it is not denied that writ 

petition seekii^ relief for fixation of pay was 

decided by the Ifon* ble High Court of iU-lahabad .  ̂

Bench Ludcnow vide judgment ^id order dated 13.3.79 

l ^ i n g  dowti t5:i9 following criteria;

I  Ax That while fixing the Pay in the stationaiy 

post of thoae employees who are tranferred to 

stationary post from running cadre, the basic

Psor which he was drwing at the time of suda
1

transfer/absorpotion in the stationary post, - 

be allowed to. be carried forv^rd with ia percentage 

of^milegae allowance which is worked out 

under rules and circulars issued from time to 

time*

. . .3
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B. The arrears if  any calculated aooordiiig to tha *" ? 

criteria laid do\m would toe payable after a^lyitjg^ 

the law of limitation, ie. so much of the arrears 

whicii are within 3 years of the filing of the 

writ petition would be payable • rest of the 

arrears which have become barred Isy time m>uld 

not be Payable,

‘i

V

P^ra 15: That in reply to the contents of paragraph 15 of

the writ petition, the passing of judgment and 

order dated 22 ,3 .’ 84 in Writ Petition lo. 1724 

of 1979 and other bunch of writs and special 

appeal are not denied. It  is stated that the 

fixation of pay in stationary post pertaining 

to the petitioners has already been done in 

according to the rules which are no different 

to the «riterial laid down by the aforesaid 

jud?iaen'te made by the Hbh’ ble High Court and also 

upheld in the case» decided by this Tribunal 

\ including the case of OA Ho,. 150/88 R.H,Bubey and 

others versus U .O .I . and others and many other 

cases, in the case of the petitioners, the Pajs - 

in the stationary cadre has been fixed by allowi^^ 

400 to the basic Pay received by him in the running 

cadre.

Pai^ 16 j

j3 V .

ârlfee'i'js Eavtwsv 
' H0KMOW

That in reply to the contents of paragraph 16, 

it is stated that no such representation is 

available on record. However even if  the repre­

sentations have been mads, they stood disposed 

off , oiice the pay had been correctl^y fixed in 

the stationary Post according to rules and also

«r « « • ^
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17

to 23;

that satisfies tlis criteria laid down afteiw ,

ward^ by tl® Hon* bla High Court in the aforesaid 

judgements.

That in reply to the contents of paragraph 17 to 

22 it is stated tloat the Pay in the stationaiy - ' 

post had been correctly fixed by the adminstration 

in accordance to rules and much before the 

Passing of judgment dated 12. 3, *79 and the pscr 

already fixed was in consonance to the criteria 

I laid d o ^  the High Court , It  is also stated- 

that there is no anom^y in fixing the seniority 

as the seniorilgr has been carried by them in 

accordaiice to the correctly fixed p ^  in the 

stationary post, since the pay had been correclty 

fixed v/hich lydll be also justified during tba 

arguments, the writ petition has itself becoiae 

infructuous, in view of the fact that the 

petitioners have made the judgment dated 12.3,79 

%s their basis of claim seeking parilgr with the 

petitioners of those petitions with them and 

once the pay already fixed satisfies the criteria 

laid down in the ju<3gmeiits the writ petition has 

to become ixifructuous.

Fara tSto That the contents of these paras relate to the 
33;

^irus of the Central Adminstrative Tribunal act 

and since lot of judgments have come which have

held that the Act has "Sreen correctly fr^aed 

and substituting the Hon'ble High Court in the - 

matter of Central Siiployees services and mat tars** r

Railwair
connected therewith, the facts

/

e

• * J
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ther adjudication.

U .

Fara 34; Tliat in reply to the oonteuta of paragrapti 34 of - 

the writ petition, it is stated that the pay 

. feeen oorreotly fixed pertaining to the petitioners 

in the stationary in according to rules, there 

x-ifas no oceassion to have any grievance for filing 

the writ petition,

It^ris also submitted thatnona of the grounds set 

forth in the petition are tenable. The petitioners 

are not entitled to any relif claimed and tiie 

writ petition is liable to be dismissed v/ith costs.

Lucknow

dated; 13.4.1992 opposf^

Verification.

I . R s ^ v  working as IUs%- t | ^ .

in the office of Divisional Railway Hanag er , duly competeafc 

authorised to sign and verify the reply on behalf of the 

opposite Parties do thereby verify that the contents of para 

1 to 34 are based on information collected from record and 

legal ^advice received which is believed by me to be

true and correct.

Signed nad verified this 13th. day of April 1992 at D.S.M.
Uorthem  Railway office  Hazratganj Luclcnow.
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