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C.M.2pp.N0o,197/89 g‘
In ’
T.A. No., 1754 of 87('{-‘)J’

Hon' Mr, D.K, Agrawal, J.M. v

shri C.A. Bashir Learned counsel for the

applicant and Shri $, Vama L/C for respondents

are present and heard.

Amendment application No. 197 of 89 is allowed.

Let the amendment be incorporated todey itself.

Let the counter affidavit,if any, be filed within

four weeks to which the applicant may file

rejoinder, if any, within two weeks thereafter., -
List this case on 22-11-89 for hearing.
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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD

CIRCUIT BENCH LUCKNOW.

Ragistration T.A. No.1754 of 1987 (L)

(W.P. N0,2476 of 1983)

Mohd, Shafi cese Applicant

Union of India & Others ...... Respondents,

Hon Mr, J.P.Sharma, J.M.

This Writ Petition has been transferred to
this Tribunal under Section 29 of the Administrative

Tribundls act, 1985 for disposal,

2. The applicant, Mohd. Shafi in the Writ'Petition
claimed the relief of a direction in the form of writ
of certiorari quashing the retirement order of the
applidant on superannuation on 31,5.,85 in the event

the order is passed and alternatively @ direction in the
nature of mandamus commanding tﬁe opposite parties not
to retire the éppliCant on 31,5.85, Sacondly, a writ
or direction in thé nature of mandamus commanding the
opposite parties to correct the date of birth of the
applicant to 4.1.37 whicﬁ h;s-been wrongly shown as

5.,5.27 in the service record.

3. The facts of the case are that the applicant
was appointed in the Indiam Ordnance and Clothing Factory/
Govt, Harness and Saddelary Factofy, Kanpur. in the

year 1951 at the age of 14 years in 2 Schéme circulated
by the Govt. to the effect that the ycung boys should

be encouraged to work for a certain time and thereafter,
they were trained in a particular trade. The applicant

was given the training of Fitter in the Factory itself.

do
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4, That in ﬁhe year 1956, the applicant was
declared surplusiand he was sent to Irdiam Railways
for absorption ahd as such he was appointed there

in 1956 eas Khalaéi and posted at Lucknow Division,
Northern Railwayi The applicant is illiterate ard
cannot understané or write any language except
writing his name in Urdu. The entries in the service
'‘A' Card were maﬁe by the Railway Authorities on
their own accord] The applicant was subsequently
posted as a Fitter amd continueé in that appointment

till the time ofihis retirement.

5e The applﬁCant to his utter surprise, learnt
i .
in 1984, when he stood surety to one of his co-employees

for taking loan from Railway Cooperative Society and |

the applimnt was not allowed, as he was to retire in

1985; and at that time, the applicant learnt that his

date of birth hes beer wrongly shown: while he was born
on 4,1.37 while }n the record it is only mentioned

as 5.5.,27. The §pplicant made a representation to
General Manager,éNorthern Railway for correction of
his date of birt?'and alongwith the representation
attached a photé stat copy of Cantt. Board indicating
the date of birti as 4.1.37. The same was rejected
by the Railways; Earlier to it, the applicent was

never intimated about his date of birth or date of
retirement by the opposite parties as per extant rules
nor he has filled in pension papers and other

formalities as required under the Rules,

i
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6. Being unéﬁccessful in the Department, he filed

Writ Petition and in support of his contention filed
the certificate éf birth entered“iﬁ'thé Cantt. Record
Kanpur (Annexure-II); Affidavit of his:late mother
Noorjahan testifying the date of birth of the
apélicant (Annexﬁrg-A); Affidavit of his younger
brother Abdul Raéman (Annexure-Al) ; there was two
Sisters born betwsen the period of his birth and

that of his younger brother (Amnexures-A3 and A4),

Te The respéndents contested the application and
toock the plea that at the time of date of appointment
in the Ordnance ?actory Kanpur in 1951 his date of
birth was 5.5.,27. It was also contended that the
applicant was not illiterate, It wés also contended
that the entry of birth of a son to Mohd. Yaqub, his
father, does notfco—relate that the applicant,was the
same son, was bérn to Mohd., Yaqub and that has not
been established by any other evidence oral or
documentary, Ig was ‘further conterided that the date
of birtﬁ of thefapplicgnt was entered on the basis of
the record forwérded by Ordnance Factory Kanpur, The
respondents in éupport of their contention alongwith
a Counter Affidévit of Shri 3.C. Banerjee filed the
letter sent by érdnaﬂce Factory, Kanpur showing the
date of birth of the applicant as 5.5.27(Annexure-cCi)
on the service fecord. From the service record the
date of birth,according to the knowledge of the

applicant, has becn recorded as 5.5.27(Annexure-CII).

.
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A seniority list was circulated by the respondents in
the year 1983 and.ﬁn the seniority list at S1.No.48
the name of the applicant is shown in front of which

the date of birth!5,5.27 has also been shown and also

the date of appointment and date of promotion as

Fitter (Annexure-¢III). That the applicant on 10.4.85

received the form§ of pension under his clear
acknowledgement vide Annexure-CIV in which the date

of retirement is;shown as 31,5.85¢ That the’Senior
Labour Welfare I§SpCCto? Shri V.P.Srivastava cbntacted
the applicant tofget the pension papers filled up but
he always avoideé service and a trﬁe copy of the report
of the said Inspéctor is Annexure-CV. It is further
contended that tﬁe certifjcate, Annexure-2:filed with
the writ Petitién is forged documert inasmuch as it

does not relate fto the applicant,

8. On 24,7i89 the applicant moved an amendmeRt
application of the Writ Petition and added para 3A ard
7A contending tﬁat the age of recruitment in the Govt,
Ordnance Factor& was between 14 to 17 years and that
practice is still prevalent and in para 7& a referencse
has been made #o the affidavit of Abdul Rahman, his
younger brothe#)in support of this contention raised in
para 3A ard 7A besides the affidavits of Abdul Rahman
(Annexure-Al) , Noorjahan (Annexure-A2), the applicant
has aléO'religd on the memo of recruitment of Trade

Apprentices dated 24.9.84 in which the age of entry is

betwean 14 - is years (Annexurds - A3 and a4).

9. I heard the leprned counsel at length. Annexure

is the represéntation made by the applicant for correctﬁ
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the entry of his date of birth in February, 1985.
While making representation to General Manager, Northern

Railway the applicant filed an entry of a birth of

‘@ son to his father, Mohd. Yaqubson 6.1.37(Annexure-A2j.

The Annexure-A2 by itself does not show that it relates
to the applicant. The General Manager Northern Railway
considereé this evidence on 16,2.85 and rejected the
same on the grouﬁd that his date of birth as recorded
in the Ordnance Factory was 5.5,27 and after such

a long period thére is no justificatian to correct the

date of birth.

10. The grie%anCe of the applicant is that he
was illiterate and the declaration taken by him was
not read over to him in 1956,when he was appointed
as Khalasi in thé Rajlways., The emphasis of the
learned counsel for the applicant is that getting
the correction of the date of birth is a precious
right of the applicant as held in 1971(1) SLR 495

V.Rahmatullah Vsi State of J & K. In this, authority

itself the Hon'ble High Court held that there should
be authentic proof relating to correct age and the
Govt. has to make an enquiry into the correct age.

Further reasonable opportunity should be afforded to

the personito substantiate his age in order that he

may get necessary relief., In this reported case

“‘original character roll of the petitioner got burn in

1957 and the new one had been constiucted from the

long roll which too/was not authentic, HoWever the
/
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fact remains/thaﬁ the applicant was given &n opportu-
nity of meking rEpresentation and the evidenCe adducced
by him before thF General Manager, Morthern Railway
was taken into éccount by the rejection order of
February, 1985 (Anneere—A3). The learncd coungel
for the épplicaﬁt further assailed the order of

rejection by theé General Manager, Northern Railway

relying on the authority of Jagannaih Sharme Ve,

union of India , a dcecision of C.A.T. Chandigarh

reported in 1987(1) SLR 410. In this reported case
also the facts &ere totally different. In that
particul@r case, the request was rejeCted because it
was made sufficiently late and the matter was
remanded for taﬁing the cvidenCe in proof of the
correct age of £he apblicant. However in the

present case the applicant has filed photo stat copy
alongwith representation of & son.born to his
father in 1937 cvidenced by entry cf birth in the
records of Cénté. Board Kanpur (Anrexure-A2). Thie
evidence has beén coneidered, Further cven on the
face of it, it cennot relate to the present applicant
unless the birth of all the sons of Mohd., Yaqub « - .
alive or dead would have been filed and each birth
entfy could have been successfully co-related with
cach of such sons surviving or decad including the

applicant and that had not becn done.

i1, The learned counsel for the epplicant hés

placed relience on Manck Chand Vaidya Vs,.Himachzal

bradesh (DB) rcported in 1976(1) SLR 402, The facts

Iy
A !\



of this case ars totally diffcrent. In the reported

case the Writ could not be dismiesed as infructuous

as the applicant had already attained the age of

superannuation at the time of hecaring of the petition,

Further it was also laid down that therc is no
estoppel in moving for correction of erroncous date

of birth., 1In tﬁis reported case the Matricul=ztion
certificate of the applicant was corrected by Punjch
University and the D.partment di¢ not corrocted tho
date of birth aqcording to the corrected Matriculetion
certificate. Co it was said that the exccutive order

was not correct.

12. The leczrneéd councsel further placed reliance

on 1985 LIC 1615 D.N, Banjola Vs, Ttate of J & K,

Here ton the facfs are different bheczuse if Govt.
fixes the date of birth without an enquiry, not
accepting the date of birth stated by the employecy
then it is arbitrary and hit by Articlé 14 of the
Constitution, IR this reported case no cnquiry was
held but in the present case the applicant was
discharged as surplus from the Ordnaace Factory
Kanpur and brought a certificate for being given

an employment in the Railweys and in that letter
(Annexurc~Cl) the date of birth is 5,5,27 and when
the applicant joined in Railways on 24,9.56 under his
own signature his date of birth is written as 5.5.27.
Further in the eeniority list issued in 1983 the

date of birth is 5.5.27 so the entry of date of hirth

L



therefore cannét be said to be

been given & chance of reprerentation or he would have -

without any subsisting

substantive evidence,

13. The lcarned counsel for the applicant laid

more strecs that the Railways should have got @ medical

examination of the cppllcant[acccctulvlnd his age.

Firstly, the appllcant approached only on the verge

of retirement in Februadrly, 1985 and he himself did

not get himself medically examined to cubstantiate

the fact sbout his correct age., Moreover after the

age of 45 yeers, the medical cxemination too cannot

be so much Qpecific ag to pin point the age of

a person ani everything can be said by gues work and

experience of the person pefforming medical. -

FEIQEB cxamlnatlon which may dif Fcr from phyeician

to phy51c1an. The appllcant has to prove hic own

case before the departmental aathoritics and hed he r

been dcpriﬁ;d of getting further ovidence in support
of his clgim then in that event the executive order
could have been said to be discriminatory,but when
the appliéant was satisfied by furniching relevant
documents. and those @® were considered,then the

applicant cannot have a grouse against the rejectio’
of his répresentation by the General Menager, North;

Railway (Annexure-A3)}.

14. The learned counsel for the respondents

referreé to the various documents filed with the

Counter Affidavi ,
: t (Annexure-Cy, t

Cl.to CV), The content

. Y (_:nt

has been that
- at there js no .
S no convincing, elinchi
| T GHAnghina pd
~J"Nu

y |



e

3
A
03
-9 - 6@

genuine ecvidence to chow that the epplicant was born
on 4.1. 37, Even taking the case of the applicant,he
shoul@ be of 14 years of age in 1951 while according
to thc recorded aate of birth he would have been 24
years of age. If the case of the applicant is thet
only teens were 2llowed to conter @s MApprentice Traine-s
then a person sgelecting him would hawve clearly morked
the difference of 10 years in agesas even,2 layman
cen descipher @ 13d of 14 years from a growing robust
man of 24 yecars,
Lo

facts and evidence
15. Thus “in view of the above 7 there is no sufficient
material to substantiate the claim of the 2pplicant
to show that his correct date of birta is 4.1.37 and

not what has been recorded in service records i.c.

505.27.

16. The application/Mrit Petition is de woid of
merits and the applicant is not entitled to any relicf
asked for, The application/Writ Petition is dismiseped

with costs on parties.

" (J.P.Sharma) g(?"‘io .
Member (Judicial)

Dateé the_éﬁl__l‘_i_arc}‘l- ’ 19900

RKM
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5 rthes seeing the cxperience of the »netitionzw

on uhe nost.of Fitter i.e, the post services rendercd

1.t

oy g pctivioner. in e rdectory oS i.echine-lon the

oplosite perileg proruoted the petitioner on the post
of Fitter ana siince then the petitioner is continuin:
on the post of ditter.

V' Leef v

6. . Thrtin the yeer 1984+ the petitioner/siven

s

the surety to one of his co-employee for tskiﬁﬁ loen
fron Bailﬁay Cobpcrativt Society cnc thet &ery
appiiégtion was refused by the sbcitty,on the
ground that sincs the petitioner is going to retiré
in the year 198 hence his surety has £ot no nuxus

and value.

7.  Thet the petitioner was quit: surprised to
know tnat how he is going to retire in the yesr 1985

vhile the petitioner's dete of birth as told by Li

P——— .
-

. father c.:Q notiner ona as well as accordin;: to the
- 3 G

——
A e P " =r o
T rocords of runicipality and even Xeapur Contonement
) \ .
AU | - . \ .
At Soerd wioere tne date of birth of a neuly born child
- ,
4 .
, / was then recorded is rccorded as %.1.1937,
Ny KR T A T
V .
o : .
8. Trat the netitioner 2s soon 25 he crie o
knov that he will be retired in the ionth of LTY
198 iiicaiately wade an apocel to tac General
LenaXry .orthern nuilucy, Beioda duse, .ty Dglhi
~through pioper channel, a photostat cony of which
Anuciure -1 is veing filcd kerewith eos inne.ure -1 to this writ

' petition..

- -~ .. K . - ,' Pt JLEPUNE) T,
12 HCTRVIONCY oo oinc.ed wiih his

'™

\D
*

B S
)
C
C.L
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ANNgIiure =2

12. Ihet after great efforts the peijtioner vas

TR g
. b/

eppeal the phovosteot copy of the counter foil report
. 1
pook( of virths ), hemur Contonuent Dosrd which

vas isued by the C ntt ixecutive Cfficer showing

thet the dote of birth of the wetitioner is %,1,1937,

e true copy of the birth report of the.nstitioner

icsued by the Contt usxecutive Cflicer, .anpur is

‘being Tfiled nerewitii as Annerurc-2 to thisg netition.

TATIN )

10. Thet the anocol of tie wetitioner for

corrcction of dote of birth conisincd in Aonexure -1

to this petition was rejccte; by tae oprosiic nerty
10,1 on 16.,2.1985 out as it hes cone to the knouledre
of tre getitibner,oniy wiren ne uent to ﬁmz‘Derodé
Lousc, .ew Dolbi to énquire avout the result of his
apiel bh whicih he yes inforied there tict his cpscel
has' veen Tsjected end tﬁe'COQy of the rc jection ovccx

of the appecl yill be sent to the potitioner by post.

11, © Thet on 295.5.193 the netitioner received

the rejection order of the opiecl, e photostet cony
of wpich is being filed tereuitn s g urc-3 to
this pctition.

uede to lnow the result of his cpuicel.

13. Thet it mey clso be pointcd out here thot

~uptil dete tie netllioner was ncver infermed of his

de te of pirtn recorded in his cervice book neither
€ was sacwn nis service book nor ewven cuite

surprisingly uptil dete the netitioner. has been asgizzd

to fill'in his pension paper or e¢ituer to couplete
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other formalities which be fore retirerent an employee
has to complete as such the petitioner nas been kept

in total darkness tugt he will be retiring on 31.5.85

1k, That as it uill be cleerly revealed from

Anne:ure-2 to this petition that the date of birth

of the petitioner as recorded in Karpur Contonenment

Board, wihich is recorded at the tine of birvth of a

chtld,clearly. soes to show that the date of birth
of the petitioner is 4.1.1985 end acerding to which
the petitioner cannot be rétired before 31.1.1995,

-

15, Thet it will also be cleﬂr fron Anacxure -2

~dew gy

to this petition itself that the date of birth of
the petitioner rccorded at §1.i70.223% which yas given
Dby the father of theipetitioner Late Sri lohd,Yaqub

on 6, 1.1937 is Cbrblfled by the Contonenment Executive

© Off'icer, hanpur as sucit the jetiticner has got cvery

Tight to hold the post of Fitter upto 31.1.1995.

16. That the’opoosite partyvﬂd.l witihout giving
welahtage to the birth cax tlilcate lD\qu by the

Competent Authority relied upon the date of birth

wringly ziven as 5 5e 1927 as such it ig malesfide,

egainst the provigions of law and the records.
' L]
17. Taat the action ofopposite narty lo.l whi]s
T jecting the avpeal of the peuTLlOQe“ will effect
the finencial interest of the petltloner_and iSvlikely

to cause sericus finencial set back to ‘the petitioner

- and his dependents.
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10.

ative’ncmedy the wctivioneT DEES to. file this wril

- . | %

Poet noving no otier ef{iczcious cnd altern-

o

petitvion on whe following cion, st otoer grounds :-

c) .

secause the petitionert's age efver Doiwy

vaceuse the )bu1u10301 htw not ctiaiaca the
e{g oL superannucnlon ( 53 ycers ) on uix¢
begis of his dote of birth rccordsda in the
Contonement boerd, kenpur records o8 1t will
be revealed frou Aggg;ygg;g to this petitio
canmmot be retired flom uervLC° on the grouna
thet he hes at cined tue aga_ox super amua-
tion. ‘ .

&

Seccuse the opposite pertles eppcer to

‘connlttcd an anpar"nt nethenat lCul error

in calculcting the age of tnerpenicloner
Jhich is unconstitutional, cgoinst the

-

provizions of lew end naturel justice.

T
T
verified by the coipetent authority i.c.

Gontt Executive Cfficer, L.emur wio is

competent end hes authority to issue ke

sy tificate regarding ar-te of birth accordi
to the rocords of the pO‘?d, Lhe qpposit:
parties nave cdmmitted‘avgraVG error of lew
by teking whe action of retiring the pe Bivis
ner'befor* atbtaining tne Le of SupCTenauat
'.s‘ 58 yoers is un001ou1uuu101ﬂl,aga*1st

thc provisions of law\amd neturel justics.

____—‘
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d)

T
€)
- f)
)
‘?.

- 73“

ADccausc the opp031ue perty Ho.l alter going

th rough the repozt and the Certl;lCuBC losueQ

.»by the Bx ecutlve Officer, Contonement uoard

Kanpur atleast sbould"have given the opnor-
uun'ty to the oetlu;oner by verlfylng his
age through Cblef Hedical Officer and not
doing so is. unconstl utlonal against the
provisions of law and natural justice.
Beéaﬁse without affording aay oppor tunlty,
to the'oetﬂtibner before retiring the
petlulonar atleast 10 years pT101 to tre dqte
of superannuqtlon 1s unconstitutioneal, agalnSU
une prov131ons of law and natural yusulcefvwi
aq, lo witlod &“7 clec bodolini 1uhot s ever ?.JM
by o el vejording Al age s o2 |
because the opposite parties canno:‘e.ignore
the certilicate issuedlby‘the coLipe tent

aythority conuulned in Anne.ure-2 to this

-petition and in any- 0ase they cannot retire

l//q v )

the Detluloner before 31, 1.*é%au end retiring

the petitioner before thig date without

effording any opportunity. is unconstitutional,

agdinst the provisions of law. aﬁd ﬂ&turqi

- justice Mcl mlm\ _ 'he JAC:éma fye ese / w;
£} a»lz‘

6. e fa/&m f)»cuéoe\ am/ﬂd—w
/bfo.?ﬁ £ e (J.ﬁ Wl of 2.
Ph AYER |

Ox?ﬁ

m;m.

Uherefo re, it is most respectfully Urayed

that this Hon'ble Court msy,graciousLy be pleased

to issue:-



1)

L

L . _
ii)
] , C o idi)
v R
)
}_.
“‘ ..
o dv)
V)

a writ,. order or dircction in the ncturs of

contrined in Ainngiure-2 to this notition

M

& writ, order or dircction in the netwe of
certiorari queshing ths retircuent order of

the petitioner if any issued by the oprosite

porties retiring the petitioner before tie

dete of supersmnuation i.c. on 31.5.1985
after summoning the originel from tie records

of the oppdsite perties;

a wilty order or cdircciion in the noture of
da

n:NGErUS conanaing the opposite privies nov

to retire the pctitioner oa 31.5.198;

nonaenus coudenaing the opposite werties

. . -

to corrsct tiae aste of birth of the petitions:

Y

;

according to the cevtificate issued by the

ixecutive Cfficer, Lamur Contonenent oard

-

-

a wit, order or directior in the nature of

mendemus cormanding - the opmosite prities

kS

1

to atleast verify the age of the netitioner
by mhedicel Examinaﬁion through Chicf edicel
Cfficer or any oﬁher authorityuappropriétc
for verifying the cbrrect'agc of the veti-

tioner.

. eny other writ, order or dircction which

this uon'dle Couit-deeuis just cid nroncr

in the circuustciaces of tic case be nissed

PR Y 9



in favour of che netitioner and a2 gainst the

oppposite: parties;-

Vi) : to allou the cost of the pétition throughéut.t

. Y
( &bdul Iateen ),

, . ‘ advocate ,
Lucknow? R Counsel for the pztitioner,

Detediiiay 29,1985
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~ In tke Hoh'dle digh Court of Judicature at Allabebad

Lucknow benech, ucknow,.

Affidevit

In
Lit Petition iio. of 1985
lohd, shafi . - Petitvioner
‘Versus
Union of India & others .. Opp.nsrties.

+ 1, hoha,8nafi, son of Late Sri Lohd.Yacub,
ged avout 48 years-working as Fitter in- hallunJ
dunning cbcu, ;orthern Re 1lugy, Lucunow do hereby.

solemnly offirm end state on ozth as under:-

1. Thet the deponent is the petitioner hinself

in the zbove noted writ petition as such he 'is fully

conversant with the facts of the case denosed to

Y

greinbelow:

2 Thot the contents of paras 1 to 18 of the

accoupenying writ petition are true to Ly personel

lmouledge except the lsgal everments wiich ore based




YW
\

L
/
- 2 L d
on leyal-advice.
3 Annexures @o.l to 3 heve buen compered
and are the true copies of the oricinals,
\ X AN
4
&/ .
4 : : ——
Lucknow _ , Lenonent
T - Datedsiey 29, 1985
]
Verification

L, the above ncied deponent do herchby
' verify et e coﬁuents of peras 1 to 3 of ﬁhis
effidavit cre true to my oun Lnowledse. o pert
of it is false ang nothing rieterial hes Deen conceeoled

s

in it so 2edln me God.

o . , Lucknow: Deponent

Detedincy 29, 1985

. - o ' I Geclere thet I o setigfisd
é;\s\gs  ;5 : © by thre perusal of ‘tie recorgs
A\ “":? . . N : . ’
v,}/q ' i%f ' ' ' pepers cnd otzer dotails of

oy : : - ]
L0 e M the cese nervated to me by
S i ' ’ ' '
R e < 1

the person slleging hinself
to be sBri lohd.Shafi is thet

person,

" /
Advocete.

\




T,

‘Soleunly affiried before me on g irle
) L€ L z |

a2t 9§ Va.r.l'./y:. by the deponent

who is identified by Sri Abdul liateen,
Advocate, ligh Court, Lucknow Bench,

Lucknow,

I _hiavé.' satisfied nyself by

exanining the deponent that

he understends the contents

of this affidavit which have
bsen read out and cxpleined to

pin DY L€,

»@mﬁ

(Liesiay o -..,'.;';

o 35 //J AR
Date... zﬂ\ \xf B

&_T

')ATn !' b

T Oy



In tea loa'wle Hipgh Cowrt of Juliceturc ¢t Allrhcoed
Lucimov Beocucn, Luci.icy, \ 9,(/,\

kit Petition .lo. of 195
100G, S fi .o Petitiousr
Versus
L]
Jnion of Incuia (& otrers ., Onpencrties,

ANuLEIUTE 1. 0.1

~ v




0,

Ihe General Manage!,
Northern Hailway,
Baroda House,

New Delhi.

Through 3~  Proper Channel, ;

Sir, . .‘ ‘

Hng 3= (O ‘ ; Q ‘ 0 : | -

With dne rarrasate _and humble _mhminto:hs 1
beg to state the ﬁall.owi.ng few lines for your kind
consi_derat:ion and :7lV5urab19 orders pleazes- .
1. That the da*e Of birth has b.een wrongly
entered in By Service Documents as ﬂf 0gs/27,
2. Mmat my corfect date of birth as per t!;be
Certificates 4is U4/01/1937. The Birl;;h Certi~
ficate has been issued by the Cantt.}“Board,
Kanpure A Photostat copy of the sald Certi-
ficate 48 stlached herewith for read,‘; rafer-
ence.
ie Mat I am illitrate staff.
fherefors, it is requested that my date of birt
may kirdly be corrected as per the nailwa, ﬁ\bard's
Letter No: Bubs M0+ B(1.G) 11/78/Bu/12 or £5/1./78,
Latly 56 hUs 7236,
N ﬂuumux(.;; s O0lle ,
L
T \-‘ ‘ Yonre I'.. ,.uu} 1y,

. e : '-‘!)

0 T AT o By

[ LY B :C‘ll'yq

alal - rou, b oD



In the Hon'ble Eigh Court of Judicsture ot Allshabad

Lucknow Bench, Lucknow,

Wwrit Petition 1:.’6'. : éf 1985 ¥
: %
L;oh@&m’fi : e Petif;ioner
Versus
Union of India & others.. _Opp.éarties.

Amexure ilo.,2




e ety ieam 1T R S TR R S
Tinothe Uon'hlo Ligsh Gourv of cuticcoy

[

puchnow HBoncn, Luchnor.

it Fevltion L.C. ©OF

diidleon of ducit & otuars e

. %y/
‘Foeluiongr S
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1of Alschnrge, certificate priducc t by him from Indign
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In the Hon'ble High court of Judica ire at Allahabaa,

ucknow Bench, Lucknov® ‘9’
writ Pet.No. AU, of 1985

L%
sri Mohammad Shafi. 'em———Petitioner
Versus
Union of India & others. | em—==Opp-partie
Counter Affidavit on behalf of
Opposite party No.1 to 3e
— b tL'
I, A - aged about
? )$~C @me 0«0.& * —
years, son of Sti 1. ¢C. @M’m’a'% :

presently working a:\ﬁ;vﬂ\ow\\ ?emmmm@tﬁgmr@,)in the
Office of the Divisional Railway Manager, Northern

Railway, Lucknow, do hereby affirm and state on

oath as under =

1. That the deponent is;presfently working as

- s ‘
L fos Portomndofwin the Office of the Divisional

Railway Manager, Northermn Railway, Lucknow, and has
been authorised by the oppositg; parties No.1 to 3
to file this writ petition. The deponent had Tead
and understood the present wri‘ﬁt petition and is

well conversant with the factg deposed hereunder.

2. That the content -'f“[ i
s of pa]ragraph 1 of the writ

4 4 3 ‘I
petition are denied except thg{fe fact that as

per
| %

S T e A



certificate issued by the Indian Ordinance Clothing
Factories Government Harness ar}d Sadcdlery Factory,
Kanpur, the petition/vev;:s employed in the said factory
with eff ect from 16.11.1951 and his date of birth
was shown as 5.9.1927. A true copy of the certificate
is being annexed herewith as Annexure No,C-1 to &

N
this counter affidavit.

3. That the contents of paragraph 2 of the

writ petition are denied in view of the fact that
there is nothing on record to prove the averments
made in this paragraph., Thus the avemments contained

in this paragraph are unsubstantiated.

4, - That the contents of paragraph 3 of the

writ petition are admitted only to the extént that
the petitioner was declared surplus in the Ordinance
Factory and he was absorbed as Khallasi in the
Railways on the basis of the certificate issued

by the Indian Ordinance Factory, Kanpur, which is
reproduced as Annexure No,C-I to this counter
affidavit., It would be clear from this certificate
that the petitioner was previously employed as
Labourer B, his date of birth as 5.5, 1927, date

of appointment was 16.11.1951, rate of pay was
Bs.32/- per month, the scale of pay was &.30-1/2-35, |
date of release was 5.9.56 and other particulars

regarding the petitioner were mentioned.

5.,  That the contents of paragraph 4 of the
writ petition are denied. It is denied that the

petitioner is illeterate. It would be evident from

M' —
—



the particulars of service of the petitioner, a
photostat copy of which is being aninexed herewith

as Annexure No,C-IX, that the petitioner, as a N
token of correctness of the entrieg made in the W
said proforma has signed his name in Urdu language
which has been witnegsed by another employee of

the Railway,

6. That the contents of paragraph 5 of the
writ petition are denied. The petitioner was
promoted as Fitter only when his promotion became

due to him on the basis of seniority etc.

Te That the contents of paragraph 6 of the writ
petition are denied. It is most respectfully submitted
that since the petitioner has not mentioned the

exact date of loan for which the petitioner has
alleged to have stood surety for his co-employee
(incidently, the name of the employee for whom he stood
surety has also not been mentioned), the averment

to the effect that he came to know only in the

year 1984) that he was going to retire on 31.5.1985,
abpears to be concocted and fabricated one and is
based on afterthought only to cover up the delay in ~
moving application for correction of his date of birth.
It is most respectfully submitted that the petitioner
knew about his date of birth as entered in his

ser¥ice record since the very begining. It is
pertinent to note that on 22,11.83, a seniority

list of Loco-Fitters Grade R5.260-400 (Revised Scale)
was circulated in which the name of the¢ petitioner

was shown at serial no.48, The said seniority 1list

showed his date of birth 5.5.27, By the said list,

e
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the objections were invited from the enp loy ees
concerned in respect of their geniority and the
particulars contained therein., It is interesting %\\7
to note that even at this stage, the petitioner did
not object so far his date of birth was concerned.
The relevent portion of the said seniority list is
being annexed herewith as Annexure No.C-III to this

counter affidavit.

Erom the above submissions, it is abundently
clear that the petitioner has not appiroached this

Hon'ble Court with clean hands.

8. That the contents of paragraph:7 of the
writ petition are denied. It is most respectfully
submitted that the so called birth certificate of
the petitioner issued by the Cantonment Authority,
reproduced in Annexure No.2 of the wxit petition,
does not at all indicate that it relates only

—
to the mkkk petitioner and not to some other son
of Mohammad Yaqub. Moreover, the mhkitXx petitioner
had given his residential address to the Railway
Authorities at the time of initial appointment
as Village Bharansa, P.0. Kamalganj, 'Distt.Farukkhabad.
It is also very important to mention here that the
petitioner at the time of his initial appointment
had given his place of birth as Bharansa in District
¥ arukkhabad and not at Kanpur. Thus, ‘the contention
of the petitioner that he was bom at Kanpur is
belied by his own statement given at the time of
hig initial appointment, and therefore, is not |
worthy of credence. Under these circumstances, thq}é‘/
called birth certlf;_/aete of the peti.tioner reproduced
a5 Annexure No.2 S the writ petition appears to

R
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be a forged documént in as much as it does not

relate to the petitioner, P

9. That the contents of the paragraph 8 of the
writ petition are admitted only to the extent that
the petitioner pref erred a representation to the
General Manager for correction of hig date of birth.
This representation was considered by the Competent

Authority, and the same was rejected.

- (

10, That the contents of paragraph 9 of the writ

petition are strongly denied.

11. That the contents of paragraph 10 of the
writ petition are admitted only to the extent that
the representation of the petitioner was rejected
by the General Manager on 16.2.1985., A txue copy
of the order rejecting the representation of the

' petitioner is annexed as Annexure No.3 to the
. writ petition.

12. That the contents of paragraphs 11 and 12 of

the writ petition, as stated, are denied.

13. That the contents of paragraph 13 of the
writ petition are absolutely incorrect, baseless
and fabricated one, The fact is that the petitioner
was fully aware of his date of birth as enteréd in
his mx service record. The contention of the
petitioner that he was not asked to £ill up his
pension papers js contrary to the facts available
on record. It is most respectfully submitted

that on 10.4.1985, the petitioner received all

fkax "
_-/
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forms for his pension under his clear acknowledgement
in English at his quarter No.LD/34. A true copy of
the acknowledgement of the petitioner having received
his pension form is being annexed herewith as o
Annexure No,C=IV to this counter affidavit. Further:\\‘é
Sri V.P.Srivastava, Senior Welfare Labour Inspector,
Lukknow, was deputed to contact the petitioner and
assist him to get the saiq forms filled up by the
petitioner. Sri V.P.Srivastava tried to contact

the petitioner in the office of Loco Foreman and

also at his residence, but all the time, the
petitioner evaded to get his pension forms filled.cw
Having been failed in all his attempts to get the
petitioner filled in his pension forms, Sri V.P.
Srivastava, Senior Welfare Labour Inspector submitted
his report on 22,5.1985, a true copy of which is

being annexed herewith as Annexure No,C=V,

14, That the contents of paragraph 14 of the
writ petition are denied. It is pertinent to note
that the petitioner has stated his date of birth
as 4.1.1985,

15. That in view of the submissions already made

in the foregoing paragraph 8 of this c¢ounter-

aff idavit, the birth certificate reproduced in
Annexure No.2 to the present writ petition is not

an authentic document and is not the final proof

of the date of birth of the petitioner especially

when the petitioner has signed his service particulars
as a token of correctness of the entries made therein,
which is also supported by the certificate issued by

)
-
—
-
-

his previous employer.
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16. That the contents of paragraph 16 of the b
writ petition are denied. It is most respectfully
submitted that the Competent Authority, after

having considered all the facts and circumstances,
rightly rejected the representation of the petitioner
regarding change of his date of birth in his

A service record.

N 17. That the contents of paragraph 17 of the writ
petition are vague and hence denied. It is most
respectfully submitted that the petitioner has been
retired on 31.5.1985 after having attained his

age of superannuation. The representation of the
petitioner for change of his date of birth has

been rightly rejected by the Comp etent Authority

and is in accordance with the rules on the subject.

18, That in view of the submissions already made
in the foregoing paragraphs of this counter affidavit,

the deponent is advised to state that the petitioner

has no case and the grounds enumerated from (a) to (f)
in this paragraph are untenable in the eye of law

and the petitioner is not entitled for any of the
reliff s claimed by him., This writ petition is liable

to be dismissed with cost.

-

/
Lucknow, dated, 05’1\,/
9\% «7.85 . Desohéht.
/

Verification

I, the deponent above named do hereby verify
that the contents of paragraph 1 of this affidavit

A d
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‘are true to my personal knowledge and those of %;

paragraphs 2 to 17 are based on the k;:no'wledge
derived from the record available to the deponent
and the same are believed to be true, The contents
of paragraph 18 of this affidavit are based on
legal advice and the same is believed to be true.
That no part of this affidavit is wrong and nothing

material has been concealed. So help me God.

X

Lu cknow, dat ed, A

| > «7.85 Deponenfs—

I identify the deponent who

has signed before me.
S
(siddharth “Verma )

Advocate.

Solemnly affirmed before me on 9\279)(3/
at C)/l'» a.m./pem by Se, Mw
the deponent who is identified by
Shpi—

L
. GX¥sk—teo—shri S,VVZW’”‘—*QL--J

Advocate High Court Allahabad.

T have satisfied myself by examining the
deponent that he understands the contents
of this affidavit which have been read out

and explained by me.
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In the Hon'ble High Court of Judicature at Allahabad,
Lucknow Bench, Lucknow,

Writ Pet.No. M 76 of 1985, %
- ‘ <\
Sri Mohammad Shafi. - =—===Potitioner
Versus
Union of India & others. _ --—=-Opp=-parti es.

- o |

Annexure No.C-I

,GramssHarness. '
Telednyone: 2159. No. E=93/LB.

Indian Ordinance & (lothing Factories
Govt., Hamess & Saddlery Factory
Kanpur. The 18th September,'56.

The Aopoco ,HdoQRSo
Northern Railway,
Camp Kanpur.

Sub:s Absorption of surplus staff
of H & § Factory, Kanpur.

Ref: Your letter No.220E/375/E-11/C
dt. 17.9.56.

—

The bearer hereof Shri Mohd. shafi 1 No. 175-WD
s/o Mohd.Yaqoob of this factory has accepted the
appointment of Khalasi in pay scale 30-1/2-35 on the
terms and conditions noted in your above quoted letter.

Particulars of his service are as under -

1. Designation .. Labourer B
2. Date of birth ee 9.5.27
3., Date of apptt. oo 16.11.51
4, Rate of Pay in

H & S. Factory .o Bs.321/-
5. Scale of Pay es 630 - 351

6. Date‘ of release X 15.9.56 (AloNo)

7. Marks of Identifi- .
cation .o Mole on the rt. cheek.

8. Whether belonging
to Scheduled Caste .. No.

Sd. Illegible.
for Superintendent.

True-copye.
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In the Hon'ble High Court of Judicatyre at Allahabad,
Lucknow Bench, Luck now,

Writ Pet.No. 2U76 of 1985,

Sri Mohammad Shafi.

Versu

Union of India & others.

Y

~—w-uP ptitioner
s

=====Opp-parties.

_Annexure No,C=IV

Recd. blank pension form and commutation

application along with No Claim Certificate of

Sri Mohd.Safiq s/o Mohd. Yakub B/HS Fitter-II

under L.F. Lko., retiring on 31.5.85.

LD/34

LD/34 Rg.
Shed Colony
Alambagh

Lu cknow,

Sig. of employegfe

Atte

True=copye.

Sd/=-

sted true copy.

Sd. Illegible.
APO/Lko. 3.7.85



’ ol In the Hon'ble High Court of Judicature at Allahabad,
: Lucknow Bench, Micknow.

Writ Pet.No ML  of 1985,

bt
Sri Mohammad Shafi. - =——-Petitioner
| Versus
Union of India & others. —====Opp=parties.
_Amnexure No.C=V
. . Reg: Shri Mohd.Shafi, Fitter LF/Lko. Retd.
4 on 31.5.85.
A I have contacted thrice at his residence at
\R Rly.Quarter No.LD/34, LD Colony, Lucknow, and he

promised to submit the settlement forms on 22.5.,85
in LF Office & refused to give me the same. The
form was directly recd. by him from s;ettlement
section.

Today at 8/30 hrs. I visited LF/Lko., where I
came to know that‘ shri Mohd. Shafi has not yet
submitted his form in the LF Office,

On being called by the Time Keeper he did not

- - come to office while going to LF /AME' s Office, Shri
Mohd. Shafi saw me but he paid no attlention nor he |
liked to talk to me about the settlem;ent form. shri
Chunni lal Divl.President/URMJ & Shri Sharma, Time
K eeper/IF /LKO are witness for this in attention of
Shri Mohd. shafi on date.

-(V.P.SIivastava )

SWLI/LKO,
Dated: 22.5.85

" %,"‘“_ Attested true copy.
Sd/-I1llegible
APO/IKO. 3/7/85

True-copy.



IN ?HE HONM'BLE CENTRAL ADMINVISTRATIVE TRIPUNAL
ATLLAHABAD: LUSICIOW BENCH,
CAT Case lo, 1754 /87

In re: CJE:'

ohd, Shafi « oo Applicant

Vs,

Union of India

& Others: v+ 2.0pposite Parties

ritten arguments

In this case,the applicant filed WP Yo.

2476 /85 in the Han'ble High Court,Allahabad,
Lucknow Bench,©on 29~5-85, praying for quashing

of order of his retirement issued by the opvosite
papties,retiring the applicant with effect from
31-5-85?by issuing writ of mandamus and =km also
to issue direction or ordér to correct his date
of birth according to the certificate of date of
birth issued by the ZExecutive Officer,Kannur
Cantonment Board,contained in Annexure #*II of
the petition and to issue dirdction Raxxmrdz

or order to the ovposite party to verify the ace
of the petitioﬁer by medical examination throuzh
Chief Ifledical Offi;er or any other approriate
authority,This petition was admitted on 5-6=85,1t

has come on transfer after formation of QAT to

the Hon'ble Court.
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Counter was: filed by the opposite
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%
parties and rejoinder has besn filed by the:

applicant who has also moved an apvlication

for amendment of application along with an
affidavit.No reply has been filed by the.RaiIWay
Adminigtration so far on amendmeﬁt applicatioh or

supplementary counter in reply to the smendment

application and rejoinder,

Briéfly stated,the facts are that
the applicant was appointed in Indian Ordinance

and Clothing Factory/Government Ordnaqgg and
Saddelary Factory,Kanpur,in the year *%34 at the

age of 14 in a scheme circulated by the: Government
to the effect that the young boys should be:
encouraged to work for a certain time and thereafter,

they were to be trained in a particular trade and

as such while the applicant was working there,khe

Was given the training of fitter on the - factory:

3 | ¥
itself vide Annexures: A i%; and A %ﬂ(Evem now, the
},
Scheme is the same but the stipend has now been

increased)

That in 1956,certaih labour staff of
the:facfory‘became“surpluS‘and the applicant was
one of them and his name was sent for anpointment
on the Indian Railways on the ‘basis of his

experience as a machine man and training of fitter,

where he was appointed in 1956 .He was: given
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preference of his past services rendered in fzﬁ
government factory and p was appointed as a K
'Khalasi' and posted at Lucknow.Division,
Northern Railway.Wo declaration of agewas taken
from the applicant by Railway authorities or
any declaration for the purvose of afge:on the
service*card.The-apslicant is illiterate and
cannot read and understand or wfite:any'language

except writing his name in Urdu,which he learnt
while working as a fitter in Railway.Intries

in the service'ﬁ'card were: perhaps made by the
W
Railway authorities on their own accard.The

applicant after sometime was vnosted as a fitter
from the post of Xhalasi and was continuine in

1985 as a fitter when he was retired.

That in 1984,the applicant ga¥e his

name as surety to one of his co employees for

taking loan from Railway co-operative: society
and this application was refused on the ground

that surety,that is ,the applicant was going to

retire in 1985.The applicant was: shocked and
surprised to hear this as he was born om 4=1-37
and the entry of his date of birth is duly recorded

ih the Kanpur Cantonment Board-photo covy of the
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same may nlease be perused at Annexur%‘II.ThiS‘ ¥
was duly corroborated by the‘applicanﬁ's mother A®
and younger brother vide Annexures A ﬁ and A 4
of the: application,The applicent therefore
immediately submitted an appeal tthH;N.Rly;
Baroda House,Mew Delhi through vproper chamel
for correction of‘applicant's date of birth vide
Annexure T to the petition.A photo con& of birth
certificate: of applicant issued by Can%t.Board
indicating date as 4-1-37 was also enciosed vide
Annexure IT.The applicant received thefordér'of
rejection of appeal—pﬁoto copy of the ‘same is
at. Anmexure: ITI,.It may also be stated ﬁereéthaf'
the applicant was never intimated abouﬁ his date:
of birth or date of retirement by*the-oppbsite*
parties as: per extant rules nor'he‘hanfflled‘ih
pension bapers and other formalities asfrequired N

under rules,

That the fact of his date of birth
being 4~1-37 is established by-:
- |

a)Certificate: of birth entry in Kanpur Canntt,

|
Records-photo copy available on Railway records
|

vidé Annexure IT

b)Affidavit of his 1atezmother,Nobrjahan1tesfifying
about the date:of krikk birth of the applicant
being 4=1-37, fmmer A -2 ‘

|
c)Affidavit of his younger brother, Abdul Rehman,wh by 4
’ L4



N

K
who not only gives the-applicant's date of birth /Q
but also the fact that there were: two sisters
of the applicant in between,vide Annexures: A~3

and As4,and gexxakmxrxzt corroborating the

factum of applicant's date of birth being 4-1-37.

Application of the applicant to the Superintendent,

Government Factory,Kanpur showing date of kxtxk

birth as being 4-1-37,

That' opposite parties in their counter
have: admitted that the date of apvointment in the
factdry 15 1951 and also the fact  that the
applicant after beinz declafed surplus was
absorbed as:Khalasi on the kami® basis of records
of the ordinance:factofy.They have: aXmg also
disputed that the applicant was not illiterate.,
The date of birth certificate: of the applicant
issued by the Cantt,Board,Xanpur has been disputed
According to opposite parties, it does not indicate
if it relates to the petitioner or to the other
son of applicant's father,Mohd, Yagoob.The opposite
party as per their counter, it is clear, prevared
Sservice: record on the basis of entries of their-
certifiCate\isSued by the ordinance factory. (Para
2 of the Counter Affidavit)and the applicant

being illiterate signed on dotted 1¥nes, Accentance

of particulars column is blank vide: Annexure ¢ X% IT
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As. boys between the:age: of 14 to 19

)
W

only were:selected in ordinance factory it is
manifestly clear that applicant could never

have. been employed if his date of birth is taken
as: 5=5-27 because he would have been-of 24 ysars:

of age:on 16-11-51 vide Amnexure A 3.That ordinance
factory rules of recruitment then in force which
are:inh force: even now show the age-of recruitment
as 14-19 years ang ordinance factory has also
testified as' correct. the: fact stated in their

application about date of birth being 4=1-37 vide

Ammexures A 1,2,3 and 4.

That the: disposal of appeal rezarding

correction of date:of birth of the apnlicant:
E4

and the orddrs: i8sued by Q,While rejecting the
appeal showwm lack of apolication of mind and
fllegal for reasons set forth below: (a)That
applicant's having produced Cantt.Poard's Registered
Extract of dats of birth, and authentic document:

was enclosed with the apolication to the G§",who

while cqnsidering the  same has not considered

the same: as it finds no mention in the ovder of
rejection of appeal, (b)That. order of GM indicates
that there wag no application of mind as the ordér
assigns no reasons for discardine birth certificate,
It is violation of rules of natural  justice, (¢)That

the ‘correction of date of birth is an imvortant
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legal right of the apolicant and it cemnot be %ﬁ\

rejected summarily.

The: contention of the ovpposite

parties refarding skmppagz estoppel against the

applicant by signing the date of birth in the
service-card has no force because it has becn
held in 1987(2) SIR.page 319,CAT,Delhi-Hiralal
Vs.Union of India that mere signing service record
mentioning date of birth camot operate as
estoppel.Thus,the applicent having given date of

birth as xmx=xx recorded in Cantt.Boerd Records,

the entry beihg authentic;cannot be disputed

because it stands: corroborated also by the:

applicant's mother and brother, Administration
should have given due consideration to' théx

applicant's prayer for change of date of birth

and-should not have rejected the prayers summarily,

It has beecn held in the case of
Jagannath Sharma Vs,Union of India in 1987(1)
8K SLR page 410 that request for mkez® change of
dete of birth.........department cannot reject
representation without considering the new records,
Dgte of birth is a =% valuable rizht, Authority
not considering the document and rejecting the
prayer for dzkz correction of date of birth-

rejection of prayer in violation of nrincinles
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of natural justice-orddr rejecting prayer gquashed

Constitution of India Article 162 and %11,
Administrative. Tribunals Act:1985-Sect;0n 14«

Date of birth-correction of-legal right not to
be denied merely on the basis of Administrative

Instruction vide 1987(1) SLR page 744,

It may also be stated that it has

been held in Manakchand Vs, State of Himachal

Pradesh-1976 (1) SLR 402,"A government servant is

entitled to show that the mntry made in his

service record does not represent the date of

birth.That is the right which flows from his

right to continue in service until he reaches
the age of superannuation.," w'wk/iauéf/—’f-:“ M‘W(“"HM«L;
Pretimur o tuliClt 4”4»47-&“91»‘—&5—37 lln /.&’/“"/’4 M"j"
foi ML cakibn e el FHT G bt S 1 0D

The applicant has slready stated that
he iz illiterate and therefore the plesa of

signature on service record cannot overate ag

estoppel.

The: order of GM disposing off of appeal
of applicant by a non speaking order a@ducing‘nO"
reasons on the documents filed as to-wﬁy the date
of birth is not being corrected,has*not:been

accepted ,Thus the orddr of the Railway Adminstration

s a nullity being 2 non Speaking ordédr giving
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no reasons for discarding the prayer and the document 43
vide AIR 1986 SC 1173.
| It has also been held that. the order of
quasi judicial authority shall conain not only it's
decision but an adequate disclosure of the material
on which the dicision is based so as to juas’cifyva:;/ﬁL
inference that there has been judicial consideration
of the case of the applicant, - GM,SE Railway Vs,
Ajit Xumar ,1973/2 Delhi IIR T14.
It has been held in another case. in re Jivan
Kishore Vs, Delhi Transfort Cornoration and another:
in 1980(2) SLR C=se 513 that when there are: flggrantly
conflicting dates: in the g records regarding date: of
birth-in.view of conflict,ledical Board appointed
to fix the age - scientific fixation of age: by the

Medical Board not to be ignored,The: applicant requested
the administration for medically'examihing him to

determine the correct date in view. of the disparity,
but it was not accepted.Attention is invited to para 4

EX of the prayer: at page 8 of fhe writ petition that
an order or direction in the nature of mandamus /
commanding thé:oppositeEparties-to at least verify
the age of the petitioner by Medical Examination
through Chief Medical Officer or any other authority

RPER appropriate for verifying the correct age of

the petitioner was reiterated but neither +the opposite
parties passed any orddr on this but the order of

rejection of appeal contains no mention about the

Sane,
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In yet another case,D.J,Banjola Vs, State E;
Vﬁ;giéfs”
of J & K,1985,Labour: and Industrial Cases,Jammu
High Court has-held as under on page 1615:
" Fixation of date of birth of government servent-
date stated by employee not acceptable » to
government - government fixing date without any
enquiry - arbitrary fixation is vioIative of
Article 14 of the Constitution," It was further
observed in this case by the Hon'ble Judge that
" it is well scttled that an order passed by the:
State: to the prejudice: of an employee and in
derogation of his rights is to be passed only in
accordance with the basic rules of justice eand
fair play ....it was the duiy on the: respondents
to hold an enquiry to ascertain the date of birth
of the: petitioner and in such an enqyir&,theﬂ
’

petitioner was to be associated and allow to
controvert by adducing such evidence which was in
his possession.The petitioner was also entitled to
know the material of evidence which was sought to
be-used against him as regards fixation of his date
of birth by the respondents.....it is one of the
fundamental rules of our constitution that. every
citizen is protected against exercise of arbitrary
exerciser of authority of the state or his officer,It
is implicit in every enquiry of this nature that
rules of natural justice are strictly observed

which in other words would mean that the verson
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affecfed is to be afforded'an opnortunitv/of being %?’
heard and is allowed to controvert for associating him

in the enquiry any material that ¥ is brought apainst
him,This has not been done: in the: present case in

an arbitrary manner,the authorities have chosen to

inform the petitioner-.....at their sweet will.

What was- the basis thereof,even this Court has not

been taken into confidence about their whiméibal

decision",In this case the: Court has 3glso relied

in the decision of the. Supreme Court in re State

of Orissa Vs.Doctor(Miss)Bina Pani Dei AIR, ‘967
Supreme: Court, 1269,In this case,the7rg%3§€;held that
if the essentials of justice be ignored and an order
to the prejHdice of a persoﬁ is made,the: order is

a nullity i,e.basic concept of the rule of Jaw and
importance~thereéf transcends the significance of

a decision in a parficular case,The petitioners
case was allowed,

In another case in re: 1989 LIC 650 Sadan
Nandan Sen Vs.State of West Bengal,the Hon'ble

Calcutta High Court has held "no reason for turning
flown representation -petitioner had Zittle education
and such an error is not very uncommon.It is now a
settled law that in abscence of any counter affidavit,
the High Court has to accept statements made: on oath
by the petitioner in supnort of his case.It was
further held(Para 6 of the judgement;%hat it is

| .
immaterial if one makes representation for BETTERTESES

correction of age: after receiving the notice of
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superannuation on the basis of authentic documents,
The age can be corrected at any time at*any:stage{}

For reasons stated,it is humbly ¥ prayed
that the applicant has not attained the age of
superannuation on the basis of date: of birtg as
recorded in the Cantt.Board Reoords,Kanpur,duly

corroborated by his brother and mmikerxim mather

in affidavits,the same not having been challenged,
The‘appliCant's retirement is thus illegel.iherefore;
for detailed reasons and the case law mentioned
above,the order of applicant's retirement 10 years

in aﬂvancéwwithout affording opportunity and without
considering hiis case properly ignoring the documentary
evidence: on B record and without vassing any speaking
order in the case speaks of lack of application

of mind and thé>rejeotion of appeal being thus a
nullity.The applicant therefore is entifledito the

reliefs prayed and prayes for the grant of reliefs

prayed for.

Respectfully submitted.

b
(C. A, Basir)

Advocate: for the applicant.




In the Central Administrative Tribunal,

Additional Bench,Lucknow,

C AT Case Yo,1754 of 1987,

Mohd, Shafi " e..ADplicant
Versus

Union of India and Others .. orlesnondents. -

Rejoinder to the counter affidavit filed by

opposite parties no,1 and 2.

I,llohd,Shafi,aged about 51 years,son
of‘Late.Shri lohd, Yaqoob,employed as fitter in
the Railways Running Shed of “orthern Railway,

Lucknow do hereby reply to the counter of ovposite: l

- parties and do respectfully submit as under:

\
1, That averments made in vara 2 of the d

counter mf are admitted to this extent that
employment of the anplicant in the Indian

Ordinance Factory is admitted,but the date of
birth as entered in Annexure 2 1 igs incorrect. ‘

The correét date is 4,1,37,which has been

certified by the Cantonment birth certificate anc

certificate of the factory authorities.Annexures#® (L
. - . - PR P T
2 LB2,R3and Pt %//u W&M@HWM
c 4, LY
2, : That averments made in mara %of ths

petition are reiterated as correct and those in ‘

vara 3 of the counter are denied.
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- 3. ~ . That in reply to averments made in
para 4 of the counter,it is stated that th»
date of birth’givén in the ordinance factory

. was‘incérrect;The'correct date is 4,1.37 vide:
Annexuré3ﬁ'

4. | ThatAavérments made in para 5 of the

2 - counter are incorrect aﬁd those giﬁen.by the

applicant:in para 4 of theéyetition are correct,
S o The avplicant can only =mmgm sign in Urdu,He did
"not receive any schoolbng in any educational

‘institution,

5. . That para 6 of the: counter needs no
reply.

-6. That inirpply to averments made in
para‘7'of the counter it is statod that
sengority list is AXEX never circulated to

A - - individual employees and the opéosite parties
cannot and have not éhowﬁ-any acknowledgément

of the .applicant in this regard, Besides, it was

encumbent on the part on the part gf the opposite
- SCay

.parties to ensure:that illiterate /are explained

and told about their seniority positidns,which

was not done by the opposite parties.The cOrrect
date of birth‘gives a right to the government
servaﬁt to continue in servicertill.he attains
the age of superannuation.This being an important
legal right cannot Bé discarded or ignored.The
| ordér of the railway authorities in rejecting

-~ cor the prayer for change of date of birth does not

assign any reason for rejectine ‘the apolicant's



prayer.Thus,the order being non spéaking order
is illegal,.Besides,it does not conform the
principles of natural justice.

1. . That averments: made by the opposite
parties in para 8 of the counter are: dénied.The
birth certificate: of the applicant issued by the
C_ntonment authorities is duly coﬁ%;?orated by
applicant's brother and mother,affidavit of both

are on record(Annexureg 4./ ) Thus,in fede of
A-v ) 4

documentary evidence,the: averments of ovposite:

parties are baséd on conjectures which deserves

rejection oﬁ%&?éhﬁﬂ.

8. Thét'in reply to para 9 of the counter,
it is stated that perusal of B Gi's dicision of
appeal of the applicant clearly reveals that the

order of rejection is illegal,which does not

N\

-indicate that there ms was appllication of mind

and the order is not a speaking order,Yo mention
has been made about the hxxkk birth certificate

issued by the cantonment board,

9.  That averments made: in para 10 of the

counter are-denied and those: in para 10 of the
writ petition are reiterated as correct.ﬂhnﬁ;ggxna

*xxuanX2X§xX£KEX§§zxxz3nxmx7;531xﬂxaxxﬁxax
gorReehx RNt RERFMENL R X K HX XN XEOUNEBXXBE XX KT
nggmniknxpaxxigxxiaxﬁxnix&,4@’

10. That paras 11 mf and 12 of the counter

‘are denied and averments made in paras 11 and 12
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of the‘petition are: reiterated as correct,

11, - That averments made in para 13 of

the counter are not admitted.Writ petition was
filed on 29.5,85 and admitted on 6.6.85.In this
petition under challenge was the date of birth

entered in raiiway records and as such,the

‘applicant was perfectly justified in asititing

before the High Court for his rights which are

fundamental rights.This is a right which flows
from his right to continue in service: unless he
reaches the age of superannuation,

12, | That averments made in para 14 of'

the counter are:denied,Due to typing error,the

date of kxikkxw birth was typed as 4,1,85 iz

instead of 4.1,3%7.

13, ' That averments made in para 15 of

the counte? are denied,It is resvectfully
submitted that mere signature of an illiterate

person at the time. of entering railway service

‘on service: card does not and cannot operate as

estoppel against him so0.as to take away his right
to get the erroneous entry as to date: of birth
corrected, Birth certificate of fhe‘cantonment

-
. A 2
board being authentic alonglit's corraboration

by affidavits of the appnlicant's mother and

younger brother about the applicant's date of

birth being 4,1,37 andl4.1.27.Previous employer

1
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has also endorsed to the fact that the datésof
birth is 4,1,37,As such,the*applicant is fully
ertitled to hold the vpost till 31.1.05.

14, ‘. That averments made in varas 16

and 17 of the: counter arexdenied.Thesauthority

who considered the appeal failed to consider the

birth certificate of the cantonment board and -
rejected the appeal sﬁﬁmarily.Thus;rejection of
appeal is in violation of the orinciples of
natural justice;Correctibn of date of birth is
a legal Tight which camnot be denied without the
anplication’of-mind and rejected summarily.In
view of the documentary evidence*furniShed,the»
applicant has right to continue xwm till 31.1.95.
The: order of rejection of appeal #iving no reasoﬁsf
isthus wk without any speaking order or appliﬁatibn
6f mind is a nullity as it does not conform to the
principles of natural justice. |

In view of the‘éé;§£m~“%”;gd@
above, premature retirement of the épplicant
i1legally has badly effected his financial
interests,
15, That in reply to para 18 of the
counter,it is submitted that averments made in
this para are-éategrically denied and those made
in para 18 of the petition are reiterated as

;
correct., zf%jf;//:*:;5=;7

\ Applicant.
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VERIFICATION

I,Yohd, Shafi,son of Late Mohd,
Yagoob, aged about 51 years do hereeby‘
verify that the contents of paras

1 to 15 of the rejoinder affidawix

are. true. to my own knowledge.No
part of it is false:and nothing

material has been concealed,

Applicant.
Dated at Lucknow

this 3/¢("day of Dec.,1988.
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In the Central Administrative Tribunal,Additional

CM . An. &40%§n0h L%vggow

| 34
C AT Case Ko, 1754 of 1987. A
Mohd, Shafi "~ +e.ssADplicant
| | Versus
Union of Inldia’ « «. . Respondents
and Others,

Application for condonation of delay.

The applicants above named most resvectfully,

submits as under:-

That for the facts andreasons disclosed

in the supplementary statement,it is most resvectfully
prayed that in the interest of justice and for
arriving at jmekizkie justiciable conclusions,the
Hon'ble Court may graciously be pleased. to accevnt the
Supplementary statement and delay in filing the same
which was malnly due to the transfer of the case:

to the Hon'ble Tribunal from the High Court and then

transfer to the additional bench at Lucknow,may

kindly be. condoned and supplementary statement may
kindly be taken on record and may kindly be read

along with the writ petition,

Applicant. ..
2 L
FE= T
(Mohd, Shafi)

Lucknow dated 3/ Dec,,198%

“*fzyb
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In the Central Administrative Tribunal,

Additional Bench, Lucknow,

C AT Case No,1754 of 1987

Mohd, Shafi .. Applicant
Versus

Union of India and Others . « o lesvondents

Supplementary Statement.of 0laim.

I,Mohd, Shafi,aged about 51 years,son of TLate

Shri Mohd. Yagoob,employed as fitter in Railway

Running Shed,N.Rly.}Lucknow do hereby solemnly
affirm and state as under:
1, That the applicant had filed writ

petition no.2476 of 1985 in the Hon'ble High

Court, Allahabad, Tucknow Bench on 29,5.85 gseeking

reliefs of certiorarg and mandamus against the

respondents for quashing the order of retirement,

if any and commanding the opposite varties not to
retire the petitioner,fnx from service.This petition
was admitted on 6.6.85.

2, Tha% meanwhile,the Central Administ-
7:» ‘4“‘“‘4
rativ?XAct-came into force:and all cages pertaining

to service matters of the Central Covernment

_employees-to‘fépt pvending and to be. transferred
m A

. o~ .
to the Tribunal when it starts functioning by

the Hon'ble High Court.
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bR That it may also be brought to the‘ﬁ;

. AX
notice of the Hon'ble Court that avplicant's
xmnngnxtﬁhxixthﬂﬂrsRghmnnxxxxxxxxxxixxxxxxxx
younger brother,Shri Abdul Rehman,who is younger
to the applicant is aléo in service: in Northérn
Railway,He: has testified on oath theough an
affidavit about ﬁis beihg real younger brother
of the applicant and has.also testified about
the applicant's date: of birth as 4.1.37.The
youngef brother has alsé given his age and date
of.retirement‘viz 2005 A;D. and has aisolfﬁ

testified about the entry of the date of birth

in the Municipal records maintainesd at Kanpur.

\

- He has slso stated that in between the avplicant

and himself,there were two sisters, (wd z:ma‘ﬂ—i)

4. That the anplicants mother,Smt.

Hoorfjahan has also stated on oath through an

- |
affidavit about the applicant's date of birth

as 4,1,37 vidé'Andéxgre-ﬁ4'z‘

5e That the avplicant wasg ‘appointed

in the Government Ordinance factory at the age
of 14 years on 16.11,51 and.the daterﬁ hirth
was recorded there as}4.1.37.3ut inédvertently,
the intimgtion sent to the Railway gave the date
of birth aé 5.5.27.The7agegof TEEXXX recruitment

there being 14 to 17 years which has been



corréborated and suvnported by the officers of ﬁ%&
the ordinance factory.It is also cléar that even
today,the ager of recruitment in the ordinance
factory is still 14 to 17 years f¢ide Annexures

h3and 4.

6. That the fact of entry of applicant's

date of birth having been recorded by my father

in llunicipal Records in fthe register of births

; along with éerfified copies of the entry recorded

and issued,was duly produced by the applicant
while submitting anpeal to the‘Railway Administ-
ration but the order of the Railway authorities
while rejecting the avpeal ommitted to consider

this document.The rejection of appeal no where

mentions in the order that why this evidence

was ignored,The rejection of avneal is therefore
a clear violation of nrinciples of natural

Justice and is also illegal being a non Speaking

order,

7. That correction of date of birth is
an important legal right which cannot be denied
arbitrariiy and the abscence of assigning any
rcason by the Railway authorities makes the
order invalid and iliggal.

. -
— —

Applicant.

Verification

I,7ohd,Shafi,son of Lats Shri *'ohd,



b
Yagoob,aged about 51 years,do hereby verify

that contents of paras 1 to 7 of the

supplementary statement of the avpvplicant are

true to my own knowledge.7o vart of it is

- false and nothing material has been concealed,

S
Zi}“ rd
Applicant,

Dated at Lgcknow

13./. &%
el F7—DBee;1988
2D. /"87
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RESTRICTED

> ORDNANCE EQUIPMENT FACTCRY, KANPR

FACTORY ORDER PART I.
BY -
SHRI &.5. BHATTACHERJEE, IOFS, GENERAL MANAGER, nA'rEnﬂ/'SEPT. 1984,

No, 02

SUB:~ RECRUITMENT OF TRADE APPRENTICES AT
ORDN/.NCE_AND_QRDIZ.NCE_BQUTDMENT F.CTORIES .

%o

Draft advertisement on the above sub ject relecased for

publication to D.A.V.P,, New Delhi is re-produced, below for
information of all concerned g~

“Applications are invited from Indian Citlzens who are .
un~-married for Trade Apprenticeship in Ordnatce Equipment Factory,
Kanpur amd Ordnance Parachute Factory, Kanpur. Particulars of -
Training and requirements are given below :=~ '

is relaxable by (i) 5 years in case of Scheduled Caste/

‘ "B GE t~ Between 14 to 19 years as on 18-3-1985, Upper age limit

Scheduled Tribes candidates and (i1) in case of ITI/ITC

S Passed candidates by period of training underwent by them

in ITI/ITC in the respective Trade.

QUALIFICATION s Intending candidates should have passed Matricu= °
lation/SSIC or equivalent examination with Mathematics as
‘one of the subjects and should have secured minimum 40%
marks in Mathematios and 45% in Aggregate,

The prescribed qualifications are minimum and mere poss-
ession of the same does not entitle candidates to be ‘
called for written Test/Interview. Where the number of
applications received in response to advértisement is
large and where it will not be convenient or possible for
O.FBoard/Factories to call all the eligible candidates for
written test/interview, the O.F. Board/Bensral Manager of
the Factories may restrict the number of candidates for
written Test/Interview to-a reasonable limit on the basis
of qualifications and or experlence higher than those
prescribed in the advertisement, - :

STENDERD OF PHYSICAL PITNESS s Must be in good mental and bodily .
lealth and must be free from any physical deformation,

PERIOD OF TRAINING : Three Years or as may be. fixed for certain
' Trades under Apprentices Act 1961. -

STIPEND : During the 1lst. year of Training ;, Rs 230/~ P.M.'

== - During?the 2nd, %ear of Training - B 260/~ P.,M..
During the 3rd. year of Training ~= R 300/~ P.M.
During the 4th. year of Training ~= R 350/~ P.M,

OTHER ALLOWANCES s NoO other allowances will be paid during the
entire period of Apprenticeship Training. However, in
‘case Ex. ITI/ITC candidates, period of Training already
undergone by them will be considered for the purpose of
determining of the stipend, -

.. e

. ‘M‘—l:
\ T Contd....-.z/"'
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TRADES IN WHICH TRAINING WILL . , D | ~
BB IMPLRTED TO THE TRAINEE S

l. Tailor 2, Pinish Leather Maker

3., Footwear Maker 4, Mechanic Motor vehicle,

Certain posts will be reserved for Scheduled Caste/
Scheduled Tribe candidates. If suitable candidates in these cate=-
gories are not available, these vacancies will be treated as
UN-RESERVED -

SELECTION OF CANDIDATES -
. L ]

Selection of candidates will be made on the basis of

(@) Written test to be held (Date to be intimated later

on) to test knowledge of English, Mathematics, Sciedce

& Free hand Drawing and (2) Interview and Medical

Examination at the Factoriese.

The selected candidates will have to execute a conty’E;
if minor, by his guardian. The Apprentices will not be
provided with any quarters/Hostel accommodation in the
Factories, During the Training the Apprentices are
entitled for free medical treatment, h

TERMS

L L]

OFFER AND ACCEPTANCE OF: It shall not he obligatory on the part of
EMPLOYMENT/- the Employer to offer any employment to

' any apprentice after coampletion of Training, nor shall it
be obligatory for the Apprentices to accept any employment
if offered by the Training Factory. The candidates are -
requirested to get themselves familarised with the rules
and regulations under the Apprentices Act 1961,

Prescribed application Form can be had on written request
by the candidates, enclosing self-addressed envelope 25 Cms,. x 12
Cms. approximately and indicating educational qualification, date
Of birth and also the extent which age relaxation as detailed
above 1s applicable to him, Lif any from the Generai Manager, >
Ordnance Equipment Fac tory, Kanpurs t

Request for Application Fofm received on or . after
8710-1984 by post will not entertained and no reply will also be
glzgnsin such cases Form will be distributed from 16-9-84 to

-~ =34 o : ¢

Thelast date of receipt of application in prescribedy form
with requisite enclosures by the General Manager, Ordnance Eqhipm=
ent Factory, Kanpur is 15~10-1984, Two pass port size (5 Cmss X .
6 Cms.)photographs and crossed postal order worth Rs 2/= (0.50 Paise |
for Scheduled Castes/Tribes candidates) will be required to be
submitted alongwith the prescribed application form duly filled
in by the candidatese " Training will commence £X8m weeo.f, ." ~=T

18-3.1985, s

In-complete applicatiion/applications received after the
due date will autamatically be rejected and no correspondence in
#his regard will be entertained,"

, Case No. LB/1
—*-—-.-J . , - o

’,\.s "-‘l -
&x 8. BHATTACHERJEE)
: GENERAL MANAGER
e - - \
: \
( MAHESH GUPTA )
WORKS MA.NAGER/ADMIN .
" FOR GENERAL MANAGER,

4
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IN THE HON'BLE CENMTRAL ADYINISTRATIVE TRIBUYAL,

ALTAHABAD, LUCKXNOW BENCH,

C.A.T. Case No.,1754 /87

Mohammad Shafi — Apvlicant
Versus

Union of India % Others —-- Resvondents
Affidavit

T,Mohammad Shafi;aged about 52 years,
s/o Late. Shri Mohammad Yakub,employed'as fitter in
Railway Running Shed,orthern Railway, Iucknow do
herebylﬁﬁixmkﬁiivgblemnly affirm and sfate~on oath
as under:
1. That the deponent is apvolicant in the

above noted case and he is fully conversant with the

facts of the case deposed to herein below,

2. That the devonent is filing supnlementary

"L——'
Statement of claim along with an applican® for zmmdemmi

condoning of delay for filing the same,

i

3. That the delay in filing the same was

mainly due to transfer of the case from HQn'ble Tigh

LI—
Le.s



Court to Hon'ble Tribunal at Allahabad and then to
Lucknow,
4, That in the interest of Justice and

V %
£xm for arriving at justiciable conclusions, the
Hon'ble Tribunal may kindly condone the delay,
5. That Annexure: A-1 to A-4 are originals

\XiT and bhoto copies and true copies of the same and

have. been compared,

Lucknow,dated on

‘_./%

h— ‘2‘(\'\*&\(" W ~ &7 <

-

Deponent,

Verification

Tt ey T VD cun S

I,the above named devonent do hereby
verify that the contents of para 1 to 5 of the
affidavit are true to my own knowiedgemNO'part of
it is false and nothing material has been concealed,

in it,so help me God,

I declare that I am satisfied by the

berusal of the records and other detail® of the case



narrated to me by the person alleging himself to

be  Shri Mohammad Shafi,is that person.

. SN 7%
%:§OUJL/2<‘“J¢;Q(JUC“

Advocate,

b L
it 43506 D 4
Solemnly affirmed before me on 2 "\-\-8\«

—
at\\_\\gj'gﬁiééfﬁ} the deponen?(:EﬁL;z“ZE:;i;EE;Zh&S
by Shri Ravi Srivastava,Advocate,High.—Gourt,
Lucknow Bench,Lucknow,

I have satisfied myself by examining

the deponent that he understands the contents of

the affidavit which have been read out and

explained to him by me.

NPTRCID N

M Al

'}AT"“ oL .\L'd- J 3
Hig" ach Lucknow
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