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16/8/89 Shri C.A. Bashir Learned counsel for the 
applicant and Shri S. Varma L/C for respondents 

are present and heard. 
Amendment application- No. 197 of 89 is allowed. 

Let the amendment be incorporated today itself. 
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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLNHABAD 

CIRCUIT BENCH LUCKNOW. 

Ragistration T.A. No.1754 of 1987 (Ti 

(1.11. No.2476 of 1983) 

Mohd. Shafi 	 Applicant 

Versus 

Union of India & Others 	 Respondents. 

lion.Mr,c2.P.Sharma, J.M. 

This Writ Petition has been transferred to 

this Tribunal under Section 29 of the Administrative 

Tribunals Act, 1985 for disposal. 

The applicant, Mohd. Shafi in the Writ Petition 

claimed the relief of a direction in the form of writ 

of certiorari quashing the retirement order of the 

applicant on superannuation on 31.5.85 in the event 

the order is passed and alternatively a direction in the 

nature of mandamus commanding the opposite parties not 

to retire the applicant on 31.5.85. Secondly, a writ 

or direction in the nature of mandamus commanding the 

opposite parties to correct the date of birth of the 

applicant to 4.1.37 which has been wrongly shown as 

5.5.27 in the service record. 

The facts of the case are that the applicant j  

was appointed in the Indian Ordnance and Clothing Factory/ 

Govt. Harness and Caddelary Factory, Kanpur in the 

year 1951 at the age of 14 years in a Scheme circulated 

by the Govt. to the effect that the young boys should 

be encouraged to work for a certain time and thereafter, 

they were trained in a particular trade. The applicant 

was given the training of Fitter in the Factory itself. 
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That in he year 1956, the applicant was 

declared surplus and he was sent to Indian Railways 

for absorption arid as such he was appointed there 

in 1956 as KhalaSi and posted at Lucknow Division, 

Northern Railway; The applicant is illiterate and 

cannot understand or write any language except 

writing his name, in Urdu. The entries in the service 

'A' Card were made by the Railway Authorities on 

their own accord; The applicant was subsequently 

posted as a Fitter and continue6 in that appointment 

till the time oflhis retirement. 

The applicant to his utter surprise, learnt 

in 1984, when he stood surety to one of his co-employees 

for taking loan from Railway Cooperative Society and 

the applitnt was not allowed, as he was to retire in 
ti 

1985; and at thaP time, the applicant learnt that his 

date of birth hap been wrongly shown while he was born 

on4.1.371.7hilein the record it is only mentioned 

as 5.5.27. The applicant made a representation to 

General Manager,INorthern Railway for correction of 

his date of birth and alongwith the representation 

attached a photo stat copy of Cantt. Board indicating 

the date of birth as 4.1.37. The same was rejected 

by the Railways. Earlier to it, the applicant was 

never intimated about his date of birth or date of 

retirement by the opposite parties as per extant rules 

nor he has filled in pension papers and other 

formalities as required under the Rules. 



6. 	Being unsuccessful in the Department, he 'filed 

Writ Petition and in support of his contention filed 

the certificate Of birth entered- ii the Cantt. Record 

Kanpur (Annexure-III); Affidavit of hiSA,ate mother 

Noorjahan testifying the date of birth of the 

applicant (AnnexUre-A); Affidavit of his younger 

brother Abdul Rahman (Annexure-A1); there was two 

sisters born between the period of his birth and 

that of his younger brother (Annexures-A3 and A4). 

7. 	The respondents contested the application and 

took the plea that at the time of date of appointment 

in the Ordnance Factory Kanpur in 1951 his date of 

birth was 5.5.27 It was also contended that the 

applicant was not illiterate. It wiz also contended 

that the entry of birth of a son to Mohd. Yaqub, his 

father, does not Co-relate that the aPplicant,was the 

same son, was born to Mohd. Yaqub and that has not 

been established by any other evidence oral or 

documentary. It f4as further contended that the date 

of birth of the applicant was entered on the basis of 

the record forwarded by Ordnance Factory Kanpur. The 

respondents in support of their contention alongwith 

a Counter Affidavit of Shri S.C. Banerjee filed the 

letter sent by Ordnance Factory, Kanpur showing the 

date of birth of the applicant as 5.5.27(Annexure-C1) 

on the service record. From the service record the 

date of birth, according to the knowledge of the 

applicant, has been recorded as 5.5.27(Annexure-CII). 



A seniority list was circulated by the respondents in 

the year 1983 and in the seniority list at Sl.No.48 

the name of the applicant is shown in front of which 

the date of birth 5.5.27 has also been shown and also 

the date of appointment and date of promotion as 

Fitter (hnnexure-CIII). That the applicant on 10.4.85 

received the forms of pension under his clear 

acknowledgement vide Annexure-CIV in which the date 

of retirement is shown as 31.5.85; That the:Senior 

Labour Welfare Inspector Shri V.P.Srivastava contacted 

the applicant to get the pension papers filled up but 

he always avoided service and a true copy of the report 

of the said Inspector is Annexure-CV. It is further 

contended that the certificate, Annexure-2:filed with 

the Writ Petition is forged document inasmuch as it 

does not relate to the applicant. 

1 	 8. 	On 24.7;89 the applicant moved an amendment 

application of the Writ Petition and added para 3A ad 

7h contending that the age of recruitment in the Govt. 

Ordnance Factory was between 14 to 17 years and that 

practice is still prevalent and in para 7% a reference 

has been made to the affidavit of Abdul Rahmanl his 

younger brothet,in support of this contention raised in 

para ap. and 7A besides the affidavits of Abdul Rahman 

(hnnexure-A1), Noorjahan (Annexte-A2), the applicant 

has also relied on the memo of recruitment of Trade 

Apprentices dated 24.9.84 in which the age of entry is 

between 14 - 15 years (Annexures - A3 and A4). 

9. 	I heard the learned counsel at length. Annexure 

is the representation made by the applicant for ccrrecti 



the entry of his date of birth in February, 1985. 

While making representation to General Manager, Northern 

Railway the applicant filed an entry of a birth of 

a son to his father)  Mohd. Yagubl on 6.1.37(Annexure-h2). 

The Annexure-A2 by itself does not show that it relates 

to the applicant. The General Manager Northern Railway 

considered this evidence on 16.2.85 and rejected the 

same on the ground that his date of birth as recorded 

in the Ordnance ractory was 5.5.27 and after such 

a long period there is no justificaticn to correct the 

date of birth. 

10. 	The grievance of the applicant is that he 

was illiterate and the declaration taken by him was 

not read over to him in 19561 when he was appointed 

as Khalasi in the Railways. The emphasis of the 

learned counsel for the applicant is that getting 

the correction of the date of birth is a precious 

right of the applicant as held in 1971(1) SLR 495 

V.Rahmatullah Vs. State of J & K. In this, authority 

itself the Honsble High Court held that there should 

be authentic proof relating to correct age and the 

Govt. has to make an enquiry into the correct age. 

Further reasonable opportunity should be afforded to 

the personto substantiate his age in order that he 

may get necessary relief. In this reported case 

-original character roll of the petitioner got burn in 

1957 and the new one had been constructed from the 

long roll which too was not authentic. However the 



fact remains/ 
 that the applicant was given an opportu-

nity of making representation and the evidence adduced 

by him before the General Manager, Northern Railway 

was taken into account by the rejection order of 

February, 1985 (Lnnexure-A3). The learned counsel 

for the applicant further assailed the order of 

rejection by the General Manager, Northern Railway 

relying on the authority of Jagannath Sharma Vs.  

Union of India a decision of C.A.T. Chandigarh 

reported in 1987(1) SLR 410. In this reported case 

also the facts Were totally different. In that 

particular case, the request was rejected because it 

was made sufficiently late/and the matter was 

remanded for taking the evidence in proof of the 

correct age of the applicant. However in the 

present case the applicant has filed photo stet copy 

alongwith representation of a son born to his 

father in 1937 evidenced by entry cf birth in the 

records of Cantt. Board Kanpur (Anrexure-A2). This 

evidence has been considered. Further even on the 

face of it, it cannot relate to the present applicant 

unless the birth of all the sons of Mohd. Yaqub 

alive or dead would have been filed and each birth 

entry could have been successfully co-related with 

each of such sons surviving or dead including the 

applicant and that had not boon done. 

11. 	The learned counsel for the applicant has 

placed reliance on Manak Chand Vaidya Vs.Himachal 

1-adesh (DB) reported in 1976(1) SLR 402. The facts 
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of this case are totally different. In the reported 

cnse the Writ could not be dismissed as infructuous 

as thc applicant had already attained the age of 

superannuation at the time of hearing of the petition. 

Further it was also laid down that there is no 

estoppel in moving for correction of erroneous date 

of birth. In this reported case the Matriculation 

certificate of the applicant was co:rected by Punjab 

University and the D_partment die not corrected the 

date of birth according to the corrected Matriculntier 

certificate. Co it was said that the executive order 

was not correct. 

12. 	The learned counsel further placed reliance 

on 1985 LIC 1615 D.N. Banlola Vs. Ftate of J &K.  

Here too the facts are differrnt because if lovt. 

fixes the date of birth without an enquiry. not 

accepting the date of birth stated by the employee, 

then it is arbitrary and hit by rirticle 14 of the 

Constitution. In this reported case no enquiry was 

held but in the present case the applicant was 

discharged as surplus from th.. Ordaane3 Factory 

Kanpur and brought a certificate for being given 

an employment in the Railwus and in that letter 

(Nnnexure-C1) the date of birth is 5.5.27 and when 

the applicant joined in Railways on 24.9.56 under his 

own signature his date of birth is written as 5.5.27. 

Further in the seniority list issued in 1983 the 

date of birth is 5.5.27 so the entry of date of birth 



therefore cannot be said to be without any subsisting 

substantive evidence. 

13. 	The 

more stress 

examination 

learned counsel for the applicant laid 

that the Railways should have got a medical 

;to 
of the applicantLe5.certaining his age. 

Firstly, the applicant approached only on the verge 

of retirement in 
February, 1985 and ho himself did 

not get himself medically examined to substantiate 

the fact about his correct age. Moreover after the 

age of 45 years, the medical examination too cannot 

be so much specific at to pin point the ago of 

a person and everything can be said by gueS work and 

experience of the person pefforming medical -- 

examination,which may differ, from physician 

to physician. The applicant has to prove his own 

case before the departmental authorities and had ho r 

been given a chance of representation or he would have 

been deprived of getting further evidence in support 

of his claim then in that event the executive order 

could have been said to be discriminatorybut when 

the applicant was satisfied by furnishing relevant 

documents and those Oa were considored,then the 

applicant cannot have a grouse against the rejoctio 

of his representation by the General Manager, North,  

Railway (Z41n0xure-A3). 

14. 	The learned counsel for the respondents 

referree to the various documents filed with thC 

Counter Affidavit (Annexure- Cl/to CV). The content 

has been that there 
is no convincjiry/ 947119hRI,T 

d 
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genuine evidence to rhow that the applicant was born 

on 4.1.3R. Even taking the case of the applicant,he 

should be of 14 years of age in 1951 while according 

to the recorded date of birth he would have boon 24  

years of age. If the case of the applicant is that 

only teens were allowed to enter as :Ipprentico Trainers 

then a person selecting him would have clearly marked 

the difference of 10 years in age,as even,a layman 

can descipher a lad of 14 years from a growing robust 

mah of 24 years, 

facts and evidence 
Thus in view —of the above 	there is no sufficient 

material to substantiate the claim of the applicant 

to sh-v that his correct date of birth is 4.1.37 and 

not what ha r been recorded in service records i.e. 

The application/Writ Petition is de.void of 

merits and the applicant is not entitled to any relief 

asked for. The application/Writ Petition is dismissed 

with costs on parties. 

(J.P .Sharma) 	M-1 
Member (Judicial) 

Dated the 50 March., 1990, 

11KM 
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That seeing the experience of the ,7etitiono-2 

on he 'Oost.of Fitter 'i.e. te past services renclerccl 

oy th 2.: titioner. in the loactory as achine-Lan the 

op.,:o3ite parties -pi °noted the petitioner on the post . 

of Atter and since then the 'petitioner is continuing 

on the post of 1,-itter. 

V x- ex{ L.J 
That in the year 1984 the p'etitioneritgive 

the_. surety • to one of his co-employe e. for takin loan 

from Railway CoOperative Socie.ty and that very 

application was refused_ by the socic•ty on the 

ground. that since the petitioner is going to retire 

in the year 1985 hence his surety has got no nuxus 

and value 

That the petitioner was quits surprised to 

know that how he is going to retire in the year 1985 

while the petitioner's date of birth as told by his 

father ac mother and as well as according to the 

re cords of Lunicipality and even Kaaour Contonernent 

L'oard where the date of birth of a newly born child 

"N .111 
 • 1144Z' ,  A 

was then recorded is recorded as 4.1.1937. 

That the petitioner as soon as he ca.Lle to 

know that he will be re tired in th a month of -LT 

1 985 iL.c .iately L.ifldC an appeal to th he 3k3ne ra 1 

Icnacr,:orthern -±il,acy, Dai•od.z,,.. :.:,)11;i0 7  1:5 u Delhi 

through pl'oper channel, a photostat copy of which 

-1 	is being filed. herewith as L.nne.zare -1' to this writ 

petition. . 

t1:2 	 d 	his 



t 	• 
-`•-• -  
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appeal the photostat.  copy of the counter foil repo-ft 

book( of births ) 2  I.anpur • Contorment Doard 7.1hich 

was issued by the C•-ntt 2.•Ke cutive Officer showing 

that the date of birth of the octitioner is 4.10937, 

a true copy of the birth rcipOrt of thc. -ostit- oner 

is,.iued by the Cantt xccutive 'Of -2iecr, :an-oup.' is 

be ing filed herewith • as .tinne:uxo -2 to this -)etition. 

10. 	That the a-opeal of.  the petitioner for 

corre ction.  of date of birth conta Lie d in iii-Ane;:ure -I 

to this petition. was rejecteu by the opposite -)crty 

1:o.1 on 16.2.1,985 but as. it has co:A to the. 1:no,.11:•.'clge• 

of the „petitioner only when he weirt to Iltaz 1:aroda 

llouse 1:ew Delhi to enquire about the result of his 

ap,2-sz.:1 on which he was infonled there thc...t his aplp.:,f21 

has• been rJjected and the copy of the rejection o:..cler 

of the a:?peal will be sent to the petitioner by post. 

That :on . 5.5.1935 the petttioner • re ceived 

the rejection order of the ap'.;e:-.1:, a Photostat copy 

Amexurez,..3 	of- T.-:hich is being filed herewith co .::;ne.-:ure 1%3 to 

this pc tition. 

12. 	That after great efforts the pc14tioner was 

r,iae to 1:now the result of his appeal. 

13. 	That it nay also be pointcft out here that 

until.  date the petitioner was never- inferred of his 

L-,e of birth recorded in his ervice book neither 

he was shown his service book nor even.  cuite 

surprisingly uptil date the pctitioner• has been .as1:ed 

to fill:in his pension paper or .either to corrplete 



other formalities which before reti2ement an euoloyee 

has to complete - .as such the petitioner has been kept 

in total darkness that he will be retiring on 31.5.85. 

14. 	- That as it will be clearly .revealed from 

Anne;:ure-2 to this petition that. the date of birth 

of the petitioner as recorded in Kanpur Contoneme,nt 

3oard, which is reCorded at the time of *birth of a 

cht.ld,clearly..Eoes•to show that the date .of birth 

of the petitioner is.  1+4.1985 	accrding. to which 

the petitioner cannot be retired before 31.1.1995. 

15! 	That it will also be cle ar from An...iel:ure -2 

to this petition itself that the date of birth of 

the petitioner rccorded at S1.:To.223):- which was given 

,by the father of the .petitioner Late Sri ',:ohd.Y.aqub 

an' 6.1.1937 is certified by the Contonement Executive 

- Officer; Kanpur. as such the ..)etitioner has .got every 

right to hold the past Of Fitter upto 31.1.19.95. 

16. 	That the ol))osite party To.1 without giving 

weightage to the birth ,certificate issued. by the 

Competent Authority relied upon the date of birth 

wrirIgly given as 5.5.1927 as such it is malafide, 

against the prbvisions of law a. nd the records. 

17. 	That the action ofopposite iaty ro.1 while 

'rejecting the appeal of the petitioner will effect 

the financial interest of the petitioner and is likely 

to cause serious financial set back to -the petitioner 

and his dependants. 

• • 



13. 	at ;2 rx1i-4; no otlier e ficacious and altern- 

ative memscly the -,)etitioner begs to file this ILAt 

pc ti-tion on the following amon,fi t other grounds :- 

G 

:LOCUSG the .)etitioner has' not attained the 

age ••o 	uperannuation ( 53 years ) on the 

basis of .his date of birth recorded. in the 

Contonement Load, 17.2.111-)ur records as it will 

be revealed. from An-np.I:ure-2 to this petition 

cannot be retired from service,  on the ground 

that he has attained the age, of superannua- 

taon. 

b) 	
3ecause the opposite pa:ties appear to ha-vc 

committed an apparent mathematical error 

in calculating the age of the• petitioner 

which .is unconstitationall against the 

provi- ions of lau and natu:al justice . 

c) 	Leeause the • pe titioner s age after being 

verified by the coi.-ipc.,  tent authority 1.0. 

(..; -•ntt lExecutive Officer, .7:,p,npur who is 

competent and has authority to issUs the 

ctificate regarding dr.te of birth accordin 

to • the re cor ds of the Board, 
	oippos i t 

parties have committed c grave erro-i' of law 

by teldng the action of re tirilg the peti'6ic 

ner before attaining the aLeof superannuatj 

i.e.. 58 yoars is uncoDstitutional l cuinst 

the 1-)rovision5 of 1a7.1,and natural justie7 



- 7 

. De Cause • the opposite prtyio..l after going 

through the report and the certificate issue 

-by the Executive Officer, Contonement Load, 

Kanpur atleast should-  have given the oppor-

tunity to the petitioner by verifying his 

age through 'Chief 1.:edical Officer and not 

doing so is. un cons titution'al, against the 

provisions of law and natural justice. 

Because without affording aly opportunity 

to the.  petitioner before retiring the 

petitioner atleas t 10 years prior to the date 

of 'superannuation is .unconstitution al, against 
/. 

the provisions of law and natural: jiustice evt-ck 
te-O 	11 0 4 0,1* 	C 	 SO ..eo-trir if co.:44 

Go7 	 A,C4 olt 

Eecause the - opposite parties cannot• ignore 

the cartific.ate issued , by the coupe tent 

authority contained in Anne .;..-,urez.2 to till's 

-petition and in any ease . they cannot retire 

the petitioner before 31.1.1 	 End retiring 

the petitioner be fore this date without 

affording any opportunity, is unconstitutional, 

against the provisions of law . and natural 

justice 40„ei 4.04,1%  41_0 d.a C=earktItt4,1  

-CAP•e-,IC 6-44 (7 1-0-444-;7 aik:14-1-<,t` 	th-14.  

,tv-e4A (,..b .0v 'd(oa"! • 
P}AYEB 

. wherefore', it is ricks t respectfully prayed 

that.  this Hon ible Court rx.-.y .g-raciously be pleased 

to issue:- 

• 
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a 1,11-it, order or direction• in the nature of 

certiorari cluashing the retirement order of 

the petitioner if any issued by the op.losite 

parties retiring the petitioner before the 

date of superannuation i .e . on 31..i98 

after summoning the original from the re cor 

of the opposite parties; . 	. 

a 	order or direction' in the nature of' 

pdaraus commanclinz, the op,po site pa-.2tie s not 

to retire the pc titioner on 31 .5 .19 85 ; 

iii) 	a zrit, order or dire ction in the nature of 

mandamus comanding the op)o site parties 

to. correct the date of birth of the petitioner 

according to the certificate issued by the 

cutive Officer, 1..anDur Contonenent oard 

cont„7ined• in 1..p.ne.::ure-2 to this petition; 

a irit, order or dire ctior in the nature of 

mandamus cOnmanding the opposite 	ties 

to atlaast verify the age - of the 7y.:titionc.,,r 

by i-iedical E.;:aminat ion through Chic f I-:edica 1 

Offices.' or any other authority appropriate 

for verifying the correct age of the ')eti-

tioner 

. any other writ, order or direction which 

this ionIble out dee Lis 	t cnd 1-y2 ope r 

in the cir cth stances of the .  case' be passed 

, 	9 



in favour of the petitioner and a gainst the 

oppposite. parties;, 

vi) 	to ralou the.  cost of the petition throughout. 

Lucknou: 

D cte d.Cricy 29 ,i98 

Abclu 1-;ateen ), 
ixlvoc Etc 1  

Counsel .  for the p_Etitioner. 
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In the 'Eon ible High Court of Judicature at Alla. hafo ad 

Lucknoi 1361161 

Affidcvit 
In 

j- it Petition 

Versus 

* 

f 1985 

PG titioner 

Union of India L others • 	 Op-0.0c11- tieS. 

) 

Sh afi son of Late 	Yaclub 

aced about 48 ye ars • workin as Atter in • 1,  ai lway 

ilunninc She d, or thern Railway Luc know do • hereby. 

solemnly , affirm and state on oath as under:- 

1 . 	That the deponent is the petitioner hil.self 

in the above-  noted writ petition as such h . is fully' 

conversant with the facts of the case deposed to 

ec\IK 	
here inbelow: 

V 	
,) • That the contents of ,paras 1 to 18 of . the 

accompanying writ petition' are true to my personal 

knoW le dgc.= . except the legal a.ve rme,nts which are based 



',.,_1 ..----/ 
Advocate.    

person. 

• • 3 

-2 

on lc gal advice. 

3. 	Annexures o1 to 3 't-.‘ave b: en coup.  are d 

and are the true copied • of the ori4nals. 

  

Luckn ow : 	 Deponent 

Dated': 1:,,ay 29 7  1985 - 

Verification 

    

I I  the above nci.led deponent do hereby 

verify that the con-Gents •:)f paras 1 to 3 of this 

affidavit are true to my own 1:nowieth;a. Ik) part 

of it is false End nothing Liaterial has. ben conce clod 

in it so hek lac 

  

, 

Deponent Luc know: 

 

Dated:iia-y 291  1985 

, 	716., `"c.• 

 

de.cicre that I am satisfied 

by the perusal of . the records . 

papers and other dc tails of 

the case nar):ated to me by 

the person alle zinc himself 

to be Sri Lohd.Shafi is .th at 



t4,0 

- So le Lin ly affia.114 d. be fore me. on 201  Irk r. 
- 

au CI a.m./i1]. by the deponent 

-who is identified by Sri .t-i.b'dul 

.P.dvocate 1:igh Court, Lucknow Bench', 

Lucknow. 

A 

woe/ 

have. satisfied Lyself by 

examining the deponent that 

	

A 	he understands the contents' 
/43 

	

.1 	 of this affidavit which have . 

been read out and explained to 

him by Le. 

OATH Cr) f 

ln:1CC.; 

V 

NO 3i ja 	 14••• 

Dide • 2n 	x 
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In taa 	lo iiiL. b Court of JudicE turc t 

LUCIMOII BC LiCi2 LUCC‘.1. 

;tit Petition Jo. 	of 1905 

• titioiler 

Vera us 

Union of India 	otr.ers • • 
	 01).2 .7x:rtie s .• 

Ani,e;ure, 3.0.1 



, 

The General Managei• 
Northern itailwa,y ,  
Herod& House, 
New 

Through :- 	• Proper Channel, 

Six, 

ti s gshaicalp.4..sz_ jarka_zijaks  
With dm" 	 azxt tt1018 AllhmisliOpe I 

beg to state the f Dllowing few lines for your kind 

consideration and :7avourable orders please:- 

1 . 	That the da,:e of birth has been wrongly 

entered in ivy Service Documents as sok 04,44/27. 

2. 	rhat my corfect date of birth as per the 

Certificates is 04/01/1937. The Bir0). Certi-

ficate  has  been issued by the Gantt. 'Board, 

Kanpur, A Photostat copy of the said Certi-

ficate 1-23 attache herewith for reRd; refor-

once. 

1. 	that I am initrate staff. 

therefore, it is requested that my date of bin, 

may kindly be corrqoted as per the Aailwaj  Hoard's 

Letter h0.1 likkb M),. 6(i4.G) 11/7d/13a/12 or 25/1, )/78, 

fi.miy.SGI.uz  7236. 

1:11/AiLlillif, Otiot 

.(k 
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the Honible High Court of Judicature c.t Allahabad 

Lucknou Bench, Lucknou. 

Writ Petition io. 	of 1985 

Viohd. grva.fi 	 • • 	Petitioner 

Versus 

Union of India & others.. 	Opp.iparties. 

Anne;:ure 1To.2. 
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:,,aiicaurc at kJ. 

Luehnow 	1111(.*.A0. 

of 1985 

ho'aL. hcfi 
	

00 
	 .1?ctit:i_on?r 

li01-1 of I4da 	ot1,12rs 

;zux 

 

00 



tirAiNtrAFIll 
B#11014 

pertedp.16.1 

A[14.VAT 

.110.93g/104 (Zic) 

The Searoteryi  latablishaenti  Railvay Board. 
Th.41,  

Sabi- Chuage jr, data of 1i/2111.f/op of !tri t/t 
fitter 'Railway Rtirmile tiled Luelt-tow. [ 

Re!; ,.'11911.vay Boardea Uttar 704 ii(rispniTiSt/1 W15-13 
doted /30.94. 

........... 	 , 
fThe date of birth of 913ri !k4. nwitei V* fihrl, Rohli. ynktib 

[i 
was entered as 5.5.1927 at the ti. , of ilpp4;, trio;‘t co.:.; tu li:itiia of 41s-ahrirge1  oertificate . prtiduc..; t 'by his from Indian 9 flif:,i4noto,  6 Clothing Factories Govt. Harnese ii-id npitlAelnry rectory.' &milt? 

, 

	

	
-t date haft ,it lee., *coact 

bei;;g itii ex-earployeat  After gdoi...a 1., ,.. I . ': sertiaii oft ,' c Pee change in date of hirtfi at such a dista  
to by the chief' P.ersonne1 Officer. , 

The reprase..tati )... orIhri Mohis %art, roceivei 
 

enclousures as deiiired • Utter cited f.bve le returp.al heralvh• 1., origirisl alo.iAth its 
[ 

. 	As above. 
.4 

Copy to; 
	 Ge-kerrt3 Ifri- 1!;pe N 

ihuochure, Dro/ixo 	refererie t, his office 10:1. let r N0.272/4  /1-7/1e180/84 1ate3 8.10.84 for littoral .tiii 	v4$0114.3* ex7 actiau  Please Anetiuct staff at !Ili tlivie[41., 	elllact Barytes Record of abgve panted sap loyee Ovq  him ..olt 
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In the Hon'ble High Court of Judica are at Allahabaat 
' Lucknow Bench,LocknoiAb 

Writ Pet.No. AjiN of 19iii5. 

  

	Petitioner 
Sri Mohammad Shafi. 

 

Versus 

Union of India & others. 

Counter Affidavit on behalf of 
02E2Llie..221ty No.1 to 3. 

I, 	/a - C PO ovv1/44...'1,6-e_e_
aged about 4 

oo---- 	 , 4--  
years, son of Sri 

p resently workinga 4;T\-&-s6,60,,,,v—  1-. 4 e-Arp",,Neil.fflteer min the 0 

Office of the Divisional Railway Manager, Northern 

Railway, Lucknow, do hereby affirm and state on 

oath as under :- 

1. 	That the deponent is presently working as 

a,,,{q),,,Q_0681tetn the Office of the Divisional 

Railway Manager, Northern Railway, Lucknow, and has 

been authorised by the opposite parties No.1 to 3 

to file this writ petition. The deponent had read 

and understood the present writ petition and is 

well conversant with the facts deposed hereunder. 

2. 	That the contents of paragraph 1 of the writ 

p eti tion are denied except th fact that as per 



-2- 

certificate issued by the Indian Ordinance Clothing 

Factories Government Harness and Saddlery Factory, 
er 

Kanpur, the petition/was employed in the said factory 

with effect from 16.11.1951 and his date of birth 

was shown as 5.5.1927. A true copy of the certificate 

is being annexed herewith as Annexure No.C-1  to 

this counter affidavit. 

3. 	That the contents of paragraph 2 of the 

writ petition are denied in view of the fact that 

there is nothing on record to prove the averments 

made in this paragraph. Thus the ave:rments contained 

in this paragraph are unsubstantiated. 

VP- 

4. 	That the contents of paragraph 3 of the 

writ petition are admitted only to the extent that 

the petitioner was declared surplus in the Ordinance 

Factory and he was absorbed as Khallasi in the 

Railways on the basis of the certificate issued 

by the Indian Ordinance Factory, Kanpur, which is 

rep ioduced as Ann exu re No,C-I to this counter 

affidavit. It would be clear from this certificate 

that the petitioner was previously employed as 

Labourer B, his date of birth as 5.5.1927, date 

of appointment was 16.11.1951, rate of pay was 

Rs.32/- per month, the scale of pay was Rs.30-1/2-35, 

date of release was 5.9.56 and other particulars 

regarding the petitioner were mentioned. 

5. 	That the contents of paragraph 4 of the 

writ petition are denied. It is denied that the 

petitioner is illeterate. It would be evident from 
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the particulars of service of the petitioner, a 

pho to stat copy of which is being annexed herewith 

as Annexure No.C-II, that the petitioner, as a 

token of correctness of the entries made in the 

said proforma has signed his name in Urdu language 

which has been witnessed by another employee of 

the Railway. 

6. 	That the contents of paragraph 5 of the 

writ petition are denied. The petitioner was 

promoted as Fitter only when his promotion became 

due to him on the basis of seniority etc. 

IX <)5 

7. 	That the contents of paragraph 6 of the writ 

petition are denied. It is most respectfully submitted 

that since the petitioner has not mentioned the 

exact date of loan for which the petitioner has 

alleged to have stood surety for his co-employee 

(incidently, the name of the employee for whom he stood 

surety has also not been mentioned), the averment . 

to the effect that he came to know only in the 

year 19849 that he was going to retire on 31.5.1985, 

appears to be concocted and fabricated one and is 

based on afterthought only to cover up the delay in 

moving application for correction of his date of birth. 

It is most respectfully submitted that the petitioner 

knew about his date of birth as entered in his 

sertice record since the very begining. It is 

pertinent to note that on 22.11.83, a seniority 

list of Loco-Fitters Grade Rs.260-400 (Revised scale) 

was circulated in which the name of the petitioner 

was shown at serial no.48. The said seniority list 

showed his date of birth 5.5.27. By tho said list, 
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the objections were invited from the Employees 

concerned in respect of their seniority and the 

particulars contained therein. It is interesting 

to note that even at this stage, the petitioner did 

not object so far his date of birth was concerned. 

The relevent portion of the said seniority list is 

being annexed herewith as Annexure No.C-III to this 

counter affidavit. 

From the above submissions, it is abundently 

clear that the petitioner has not approached this 

Honilole Court with clean hands. 

8. 	That the contents of paragraph 7 of the 

writ petition are denied. It is most respectfully 

submitted that the so called birth certificate of 

the petitioner issued by the Cantonment Authority, 

reproduced in Annexure No.2 of the writ petition, 

does not at all indicate that it relates only 

to the ixiikit petitioner and not to some other son 

of Mohammad Yaqub. Moreover, the %tick= p etitioner 

had given his residential address to the Railway 

Authorities at the time of initial appointment 

as Village Bharansa, P.O. Kamalganj, Distt.Farukkhabad. 

It .is also very important to mention here that the 

petitioner at the time of his initial appointment 

had given his place of birth as Bharansa in District 

Farukkhabad and not at Kanpur. Thus, the contention 

of the petitioner that he was born at Kanpur is 

belied by his own statenent given at the time of 

his initial appointment, and therefore, is not 

worthy of credence. Under these circumstances, th e 

called birth certifiete of the petitioner reproduced 

as Annexure No.2 	the writ petition appears to 
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be a forged document in as much as it does not 

relate to the petitioner. 
	 *AT 

That the contents of the paragraph 8 of the 

writ petition are admitted only to the extent that 

the petitioner preferred a representation to the 

General Manager for correction of his date of birth. 

This representation was considered by the Competent 

Authority, and the same was rejected. 

That the contents of paragraph 9 of the writ 

petition are strongly denied. 

That the contents of paragraph 10 of the 

writ petition are admitted only to the extent that 

the representation of the petitioner was rejected 

by the General Manager on 16.2.1985. A true copy 

of the order rejecting the representation of the 

petitioner is annexed as Annexure No13 to the 

writ petition. 

That the contents of paragraphs 11 and 12 of 

the writ petition, as stated, are denied. 

That the contents of paragraph 13 of the 

writ petition are absolutely incorrect, baseless 

and fabricated one. The fact is that the petitioner 

was fully aware of his date of birth as entered in 

his sx service record. The contention of the 

petitioner that he was not asked to fill up his 

pension papers is contrary to the facts available 

on record. It is most respectfully ,,ttenitted 

that on 10.4.1985, the petitioner received all 

Scar 
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forms for his pension under his clear acknowledgement 

in English at his quarter No.LD/34. A true copy of 

the acknowledgement of the petitioner having received 

his pension form is being annexed herewith as 	Pc 4 

Annexure No.C-IV  to this counter affidavit. Further, 

Sri V.P.Srivastava, Senior Welfare Labour Inspector, 

Lulcknow, was deputed to contact the petitioner and 

assist him to get the said forms filled up by the 

petitioner. Sri V.P.Srivastava tried to contact 

the petitioner in the office of Loco Foreman and 

also at his residence, but all the time, the 

petitioner evaded to get hi s pension forms f 

Having been failed in all his attempts to get the 

petitioner filled in his pension forms, Sri V.P. 

Srivastava, Senior Welfare Labour Inspector submitted 

his report on 22.5.1985, a true copy of which is 

being annexed herewith as Annexure Noar.Y. 

That the contents of paragraph 14 of the 

writ petition are denied. It is pertinent to note 

that the petitioner has stated his date of birth 

as 4.1.1985. 

That in view of the submissions already made 

in the foregoing paragraph 8 of this counter-

affidavit, the birth certificate reproduced in 

Annexure No.2 to the present writ petition is not 

an authentic document and is not the final proof 

of the date of birth of the petitioner especially 

when the petitioner has signed his service particulars 

as a token of correctness of the entries made therein, 

which is also supported by the certificate issued by 

his previous employer. 
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That the contents of paragraph 16 of the 	?1 /4  

writ petition are denied. It is most respectfully 

submitted that the Competent Authority, after 

having considered all the facts and circumstances, 

rightly rejected the representation of the petitioner 

regarding change of his date of birth in his 

service record. 

That the contents of paragraph 17 of the writ 

petition are vague and hence denied. It is most 

respectfully submitted that the petitioner has been 

retired on 31.5.1985 after having attained his 

age of superannuation. The representation of the 

petitioner for change of his date of birth has 

been rightly rejected by the Competent Authority 

and is in accordance with the rules on the subject. 

That in view of the submissions already made 

in the foregoing paragraphs of this counter affidavit, 

the deponent is advised to state that the petitioner 

has no case and the grounds enumerated from (a) to (f) 

in this paragraph are untenable in the eye of law 

and the petitioner is not entitled for any of the 

religs claimed by him. This writ petition is liable 

to be dismissed with cost. 

Lu ckn ow, dated, 
'1)  .7.85 D 6 -oh b-1(1\----  ep 	t. 

Verif cation 

I, the deponent above named do hereby verify 

that the contents of paragraph 1 of this affidavit 
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are true to my personal knowledge and those of 

paragraphs 2 to 17 are based on the knowledge 

derived from the record available to the deponent 

and the same are believed to be true., The contents 

of paragraph 18 of this affidavit are based on 

legal advice and the same is believed to be true. 

That no part of this affidavit is wrong and nothing 

material has been concealed. So help me God. 

Lucknow, dated, 
.7.85 

Solemnly affirmed before me on 'D,799h03-- 

at 	44; a.m.ktirer. by S1 	--LC_ 

the deponent who is identified by 

Sh 

Gl-Itg&—to—Shri S, e • 

Advocate High Court Allahabad. 

I have satisfied myself by examining the 

deponent that he understands the contents 

of this affidavit which have been read out 

and explained by me. 
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In the Hon' ble High Court of Judicature at Allahabad, 
Lu c.k now Bench, Lucknow. 

Writ P et. No. A•147.6 of 1985. 

Sri Mohammad Shafi. 

 

	Petitioner 

 

Versus 

Union of India & others. 	 -----Opp-pa rti es. 

Annexure No.DrI 

Tel •e:Grams:Harn ess. 
Phon e: 2159. 	 No. E-93/LB. 

Indian Ordinance & Clothing Factories 
Govt. Harness & Saddlery Factory 
Kanpur. The 18th September,'56. 

The A.P.O.,Hd.QRS. 
Northern Railway, 
Camp Kanpur. 

sib: Absorption of surplus staff 
of H & S Factory, Kanpur. 

Ref: Your letter No.220E/375/E-11/C 
dt. 17.9.56. 

ommr• 

The bearer hereof Shri Mohd•Shafi 1 No. 175-WD 

sic) Mohd•Yactoob of this factory has accepted the 

appointment of Khalasi in pay scale 30-1/2-35 on the 

terms and conditions noted in your above quoted letter. 

Particulars of his service are as under :- 

Designation 	S . 	Labourer B 

Date of birth 5.5.27 

Date of apptt. •• 16.11.51 

Rate of Pay in 
H & S. Factory R8.321/- 

Scale of Pay 630 - 	351 .  

Date of release 15.9.56 (A.N.) 

Marks of Identifi- 
cation 	.. Mole on the rt. cheek. 

Whether belonging 
to Scheduled Caste .. No. 

Sd. Illegible. 
( S. Ba su ) 

for Superintendent. 
1111•11.10 

True-copy. 
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In the Hon ble High Court of Judicature at Ailahabad, 
Lucknow Bench, Luck nciw. 

Writ P et.No . ktf7t of 1985. 
•••••• 

Sri Mohammad Shafi. 	 ----Petitioner 

Versu s 

Union of India & others. 	 -----Opp-parties. 
0111.110111 

..&nexure No.C—IV 

Recd. blank pension form and commutation 

application along with No Claim Certificate of 

Sri Mohd.Safici sio Mohd. Yakub B/HS Fitter—II 

under L.F. Lko., retiring on 31.5.85. 

LD/34 

LA/34 Rg. 

Shed Colony 

Alambagh 

Lucknow. 

Sig. of employe(i 

Attested true copy. 

Sd. Illegible. 
APO/Lko. 3.7.85 

True—copy. 



Attested tzue copy. 
Sd/—Illegible 

APO/LKO. 3/7/85 

....IP =OM. 

True—copy. 

In the Hon' ble High Court of Judicature at Allahabad, 
Lucknow Bench,Lucknow. 

Writ Pet.No.9.M1tt,  of 1985. 

Sri Mohammad Shafi. 	 ----P etiti on er 

Versus 

Union of India & others. 	 -----Opp-parties. 
MON.. 

Annexure No.0—V 

Reg: Shri Mohd.Shafi, Fitter IF/Lko. Retd. 
on 31.5.85. 

MORINO., 

I have contacted thrice at his residence at 

Rly.Quarter No.LD/34, LD Colony, Lucknow, and he 

promised to submit the settlement forms on 22.5.85 

in LE Office & refused to give me the same. The 

form was directly recd. by him from settlement 

section. 

Today at 8/30 hrs. I visited 12/Lko., where I 

came to know that Shri Mohd. Shafi has not yet - 

submitted his form in the 12 Office. 

On being called by the Time Keeper he did not 

come to office while going to LF/AME's Office, Shri 

Mohd. Shaft saw me but he paid no attention nor he 

liked to talk to me about the settlement form. Shri 

Chunni Lal Divl.President/URIVIJ & Shri Sharma, Time 

Keeper/IF/LKO are witness for this in attention of 

Shri Mohd. Shafi on date. 

(V.P.Srivastava ) 
SWLIAKO. 

Dated: 22.5.85 



IN THE HON'fBLE CENTRAL ADHINISTRATIT] TRIPTIAL: 

ALLAHABAD:I=NOTJ 1317C H. 

CAT Case‘ [To.1754/87 

In re: 

	

Mohd.Shafi 	....Applicant 

Vs. 

Union of India 

	

Others 	....Opposite Parties' 

Written arguments 

In this case;the.applicant filed WP No. 

2476/85 in the Hthntble High Court,Allahabad, 

Lucknow Bench,on 29-5-85,pra1ing for quashinq 

of order of his retire-lent issued by the opposite 

pauties,retiring the applicant with effect from 

31-5-85 by issuing writ of mandamus and Rim also 

to issue direction or orddr to correct his date 

of birth according to the certificate of date of 

birth issued by the Executive Ofacer,Kanpur 

Cantonment Board,contained in Annexure **II of 

the petition and to issue direction inrxmatt 

or order to the opposite 'party to verify the aP.e 

of the Petitioner by medical examination throupt 

Chief Hedical Officer or any other apprpriate 

authority.This petition was admitted on 6-6-85.It 

has come on transfer after formation of CAT to 

the Honible Court. 
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Counter was filed by the opposite 

parties and rejoinder has been filed by the 

applicant who has also moved an application 

for amendment of application along with an 

affidavit.No reply has been filed by the Railway 

AdminiStration so far on amendment application or 

supplementary counter in reply to the amendment 

application and rejoinder. 

Briefly statedlthe facts are that 

the applicant was appointedin Indian Ordinance' 

and Clothing Factory/Government Ordnance and 
1q51 

Saddelary Factory,Kanpur,in the year :R41 at the 
*V 

age of 14 in a scheme circulated by- the,Government 

to the effect that the young boys should be 

encouraged to work for a certain time and thereafter, 

they were to be trained in a particular trade , and 

as such while the applicant was workihg there,khe 

was given the training of fitter on the'factory 

3 
itself vide Annerures A III and A 127(Even now,the 

scheme is the same but the stipend has now been 

increased) 

That in 1956, certain labour staff of 

the factbry. became- surplus. and the applicant was,  

one ofthem and his, name was sent for appointment 

on the Indian Railways on the basis of his 

experience as a machine man and training of fitter, 

where he was appointed in 1956.He was,given 



preference of his past services rendered in 

government factory and p was appointed as a 

'Khalasi' and posted at Lucknow.Division, 

Northern Railway.7o declaration of agewaT taken 

from the applicant by Railway authorities or

any declaration for the purpose of age on the 

service card.The applicant is illiterate and 

cannot read and understand or writeany- language 

except writing his name in Urdul which he learnt 

while working as a fitter in Railway.Entries 

in the servicelk card were perhaps made by the 
4 

Railway authorities on their own acaird.The 

applicant.  after sometime was nosted asa fitter 

from the post of Khalasi and was contintin in 

1985 as a fitter when he was retired. 

-4 

That 	1984,the• applicant•gate his 

name as surety to one of his co employees for 

taking loan from Railway co-OperatiVesociety 

and this application was refused on the ground 

that surety,that is ,the applicant was going to 

retire in 1985.The applicant was shocked and 

surprised to hear this as he was born on 4-1-37 

and the entry of his date o• birth is duly recorded 

in the Kanpur Cantonment Board-photo cony of the 
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same may please be perused at Annexurw II.This 

was duly corroborated by the applicant's -mother 

and younger brother vide Annexures A 3 and A 4 

of the application.The applicant therafore 

immediately submitted an appeal to 

Baroda House t liew Delhi through /proper 'channel 

for correction of applicant's date' of birth vide 

Yth 

Annexure'r to the petition.A photo cony of birth 

certificate of applicant issued by Cantt.Bo,ard 

indicating date as 4-1-37 was also enclosed vide 

Annexure- II.The applicant received the-  orddr 

rejection of appeal-photo copy of the same is 

at. 	mexure III. It may also-  be stated here: that' 

the applicant was never intimated about' his date 

of birth or date of retirement by-the opposite 

parties as per extant rules nor he has rifled in 

pension papers and other formalities as' required 

under rule-s. 

That the fact of his date of birth 

being 4-1-37 is established by': 

a)Certificate of birth entry in Kanpur Canntt. 

Records-photo cow available on Railway records 

vide- Annexure II 

b) Affidavit' of his late) mother , Notirj ahan , testifying 

about the date , of lizzlick birth of the' applicant' 

being 4-1-37. /41,4-t-t4k A - 

c)Affidavit of his younger brother, Abdul Rehman otlaihts,es A 



4.42 

who not only gives the 'applicant's date of btrth 

but also the fact that there were,  two. sisters 

of the applicant in between,vide Annexures-  A-3 

and 114, and siarsilizraxat corroborating the 

fa.ctum of applicant Ts dates of birth being 4-1-37. 

Application of the applicant to the Superintendent, 

Government Fact ory,Kanpur showing date of tatik 

birth as being 4-1-37, 

That' opposite parties-  ih their counter 

have admitted that the date • of appointment ih the' 

factOry iS 1951 and also the fact that the 

applicant after bein7 declared surplus was• 

absorbed as Khal'asi on the limit basis of records 

of the ordinance: f act ory. They • have atm:-  also. 

disputed_ that the applicant was not-  illiterate. 

The date of birth certificate of the • applicant 

issued by- the Cantt.Board, Kanpur has been disputed 

According to- opposite parties, it does not indicate 

if it relates to the petitioner or to the .  ot'ner 

son of applicant's father,ilohd. Yagoob.The opposite 

party as per their dounter, it is clear, prepared 

service record. on the basis of entries of -their 

certificate' issued by the ordinance' factory. (Para 

2 of the Counter Affidavit) and the applicant 

being illiterate signed on dotted linesi.Acceptance 

of particulars column is blank vide Annexure C 2 II 



Asboys between the agecf 14 to 19 	
coc 

only were:selected in ordinance factory it is 

manifestly clear - that applicant could nsver 

have; been employed if his date; of birth is taken 

as15-527 becausehe would have'been-of 24 years; 

of ageon 16.-11-51 vidTAnnexure-A 3.That ordinance 

factory rules of recruitment then in force which 

are in force e'en now show the age ofTecruitment 

as 14-19 years and ordinance.. factory has also.  

testified ascorrect, thefact stated in their 

application about date of birth being 4137' vide 

Annexares A 1,2,3 and 4, 

That the disposal of appeal regarding 

correction of date of birth of the applicant' 

and the orddrs- idsued by 	while rejecting the 
41/ 

appeal show lack of application of mind and 

illegal for reasons set forth below:(a)That 

applicant's having produced Cantt.Board's R'3gistered 

Extract of date of birth,and authentic document• 

was enclosed with the application to the- Gr,who 
while considering the.same has not considered 

the same:as it finds no mention in the order of 

rejection of appeal.(10 That order of GM indicates 

that there was no application of mind as the orddr 

assigns no reasons for discarding birth certificate. 

It• is violation of rules of natural justice.(c)That 

the 'correction of date of birth is an iMportant 



legal right' of the 'applicant and it cannot be 

rejected. summarily. 

The contention of the opposite 

parties regarding stappazaestoppel against the 

applicant by - signing the date.of birth in the 

service card has no force because it has been 

held in 1987(2) SLR.page 319,GAT,Delbi-Hiralal 

Vs.Tlion of India that mere signing service record 

mentioning date of birth cannot operate as 

estoppel.Thus,the applicant havihg given date of 

birth as magaxx recorded in Cantt.13oard Records, 

the entry being authentic,cannot be disputed 

because it stands: corroborated also by' the 

applicant's mother and brother.Admilistration 

should have given due consideration to•thft 

applicant's prayer for change of date'of birth 

and-should not haverejected the prayers summarily-. 

It has been held in the case of 

Jagannath Sharma Vs.Upion of India in 1987(1) 

XX SLR page 410 that request for 	change' of 

date of birth 	department cannot reject 

representation without considering the new records. 

Date of birth is a at valuable ri;?:ht.Authority 

not considering the document and rejecting the 

prayer for data correction of date of birth-

rejection of prayer in violation of principles 
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of natural justice-orddr rej ctinp: prayer quashed 

Constitution of India Article 162 and 311, 

Administrative Tribunals Act 1985-Section 14- 

Date of birth-correction of-legal right not to 

be denied morely on the . basis of Administrative 

Instruction vide 1987(1) SLR page 744. 

il-s4,/  id, 	. 5 . 	A. 	e). 

r r 

It may also be stated that it has 

been held in Manakchand Vs.State of Himachal 

Pradesh-1976 1) SLR 402. 'A government servant is 

entitled to show that the entry made in his 

service record does not represent the date of 

birth. That is the right which flows from his 

right to continue in service until he reaches 

the age of superannuation." "  
02..06" h%.4.4..e-.2.7. /i„," )20.y. 

10‘,. 6.4;.. 74, 10,,,,4..ec,;, 

The applicant has alre-ey stated that 

he is illiterate and therefore the plea of 

signature on service record cannot operate as 

estoppel. 

The order of GM disposing off of appeal 

of applicant by a non speaking order adducing no 

reasons on the documents filed as to why the data 

of birth is not being correoted,has not..been 

accepted .Thus the orddr of the Railway Adminstration 

is a nullity being a non speaking orddr giving 
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no reasons for discarding the prayer and the document 

vide AIR 1986 SC 1173. 

It has also been held that, they order of.  

quasi judicial authority shall contain not only it's 

decision but an adequate disclosure of the M at e r al 

on which the dicision is based so- as to justify a=fd 

inference, that there has been judicial consideration 

of the case of the applicant-. - GM, SE Railway Vs. 

Ajilt Kumar ,1973/2 Delhi UR 714. 

It has been held in another case in re,  Jivan 

Kishore Vs. Delhi TranOort Corporation and another-

in 1980(2) SIR C=te 513 that when there,  are flagrantly 

conflicting dates in the 2 records regarding date‘ 

birth-in view of conflict Medical Board appointed 

to fix the age -scientific fixation of age by-  the 

Medical Board not to be ignored. The applicant requested 

the administration for medically examining him to 

determine the correct date in view of the lisparity; 

but it was not accepted.Attention is invited to para 4 

all of the prayer-  at page 8 of the writ petition that 

an order or direction in the nature of mandamus 

commanding the opposite pa3-rties  to at least verify 

the age of the petitioner by Medical Examination 

through Chief Medical Officer or any other authority 

appat appropriate for verifying the correct ae of 

the petitioner was reiterated but neither the opposite  
parties passed any orddr on this but the order of 

rejection of appeal contains no mention about the 

same. 
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In yet another case D.I.Banjola Vs0  State 	k, 

of J 1 K,1985,Igabour- and Industrial Cases,J'ammu,  

High Court has held as under on page' 1615: 

" Fixatian of date of birth of government servent-

date stated by employee not acceptable x-  to 

government - government fixing date-without any 

enquiry - arbitrary fixation is violative-  of 

Article 14 of the Constitution." It was further 

observed in thiS case-by- the Hon'ble Judge that-

" it is well settled that an order passed by the 

Statesto the prejudice :of an employee and in 

' derogation of his rights is to be passed only in 

accordance with the basic rules of justice and 

fair play ....it was the duty on the responcIents 

to hold an enquiry to ascertain the date of birth 

of the petitioner and in such an enviry,the,  

petitioner was to be associated and allow to 

ts;/) 

controvert by adducing such evidence which was in 

his possession.The petitioner was also entitled to 

know the material of evidence which was sought to - 

be used against him as regards fixation of his date 

of birth by the respondents 	it is one of the 

fundamental rules of our constitution that every 

citizen is protected Against exercise of arbitrary-

exercise of authority of the state or his officer.It 

is implicit in every enquiry of this nature that 

. rules of natural justice are strictly observed 

which in other words would mean that the person 
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affected is to be afforded an opportunity / of being 	ber 
heard and is allowed to controvert for associating him 

in the enquiry any' material that k is brought aFainst 

hiM.This has not been done in the present case in 

an arbitrar3r manner, the authorities have chosen to 

inform the petitioner-.....at their sweet will. 

What was the basis thereof,even this Court has not 

been taken into confidence' about their whimsical 

decision".In this case the Court has also relied 

in the decision of the. Supreme Court in re State 

of Orissa Vs.Doctor(Miss)Bina Pant Dei AIR, 1967 

Supreme Court, Court-,126 9.In this casel the-  repart held that 

if the essentials of justice-  be ignored and an order' 

to the prejttd.ice of a person is made,the order is 

a nullity-  I. e. basic concept of the rule of Iaw and 

importance thereof transcends the' significance of 

a decision in a particular cases  The petitioners 

case was allowed. 

In another case in re' 1989 LIC 650 Sadan 

Nandan Sen Vs..State of 'Jest Bengal,the Honible 

Calcutta High Court has held "no,  reason for turning 

down representation -Petitioner had little' education 

and such an error is not very uncommon.It is now a 

settled law that in abscence of any counter affidavit, 

the High Court has to accept statements made on oath 

by the petitioner in suppo-rt of his case.It was 

further held(Para 6 of the judgement)that it is 

immaterial if one makes representation for NUMVXMAtis 

correction of age: after receiving the notice of 
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superannuation on the basis of authentic dodkiments. 

The age-can be corrected at any- time atany stagS2 

For reasons stated, it is humbly t: prayed 

that the 	not attained the age-  of 

superannuation on the basis of date: of birth as• 

recorded in the'Cantt.Board Reoords,Kanpur,duly 

corroborated by his brother and mmitaxxix moth 

in affidavits,the same not, having been challenged/  

he applicant's retirement is thus illegal.Therefore, 

for detailed reasons and the'case'law mentioned 

above;the order of applicant's retirement 10 years 

in advance without affording opportunity and without 

considering his case properly ignoring the documentary 

evidence on m record and without passing any speaking 

order in the cases speaks of lack of application 

of mind and the rejection of appeal being thus a 

nullity.lhe applicant therefore is entitled to the 

reliefs prayed and prayes for the grant of reliefs 

prayed for. 

Respectfully submitted. 

(C. A. Basir) 

Advocate,  for the applicant. 



In the Central Administrative Tribunal, 

Additional Bench,Lucknow. 

A T Case Ho.1754 of 1987-. 

Pc, 
71

4
a 

Mohd.Shafi 	 ...Applicant 

Versus 

Union of India and Others 	000 Resn on d en t s. • 

Rejoinder to the counter affidavit filed by 

opposite parties no.1 and 2.  

I,Mohd.Shafi,aged about 51 years,son 

of Late.Shri T7ohd.Ycloob,employed as fitter in 

the. Railways Running Shed of ''Tortbern Railway, 

Lucknow do hereby reply to the counter of opposite 

parties and do respectfully submit as, under: 

That averments made in T)ara 2 of the 

counter mf are admitted to this extent that 

employment of the anplicant in the Indian 

Ordinance Factory is admitted,but the date of 

birth as entered in Annexure C 1 is incorrect. 

The corredt date is 4.1.37,which has been 

certified by the Cantonment birth certificate ane 

certificate of the factory authorities.Annexures.ft 

A 	, 	2,A 3 and ft 4 t: aur 
c' 

That averments made in nara 3of the 

petition are reiterated as correct and those' in 

para 3 of the counter are denied. 
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PPO  

That in reply to averments made in 

para 4 of the countertit is stated that till 

date of birth given in the ordinance factory 

was incorrect.The correct date is 4.1.37 vide 

or*, 

Annexure fl 

That averments made in para 5 of the 

counter ate incorrect and those given by the 

applicant in para 4 of the'petition are correct. 

The applicant can only smgx sign in Urdu.He did 

not receive any schooltng in any educational 

institution. 

That para 6 of the counter needs no 

reply. 

That in rpply to averments made In 

para 7 of the counter it is stated that 

senturity list is xxxx never circulated to 

individual employees and the opposite parties 

cannot and have not shown any acknowledgement 

of the applicant in this regard.Besidestit was 

encumbent on the part on the part of the opposite 
5 tx# 

parties to ensure that illiteratedare explained 

and told about their seniority pbsitibns,which 

was not done by the opposite parti s.The correct 

date of birth gives a right to the government 

servant to continue in service till he attains 

the age of superannuation.This being an important 

legal right cannot be discarded or ignored.The 

order of the railway authorities in rejecting 

the prayer for change of date of birth does not 

assign any reason for rejectin the applicant's 
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prayenThus,the- order being non speaking order 

is illegal.Besides,it does not conform the 

principles of natural justice; 

7. 	That averments made by the opposite 

parties in para 8 of the counter are ddnied.The 

birth certificate of the applicant issued by the 

Cltonment authorities is duly coilaborated by 

applicantts brother and mother,affidavit of both 

are on record (Annerure A 	) Thus, in :raga of 
A-2- ) 	 4' 

documentary evidence,the,averments of opposite' 

parties are basdd on conjectures which deserves 

rejection oht/. 

8. 	That in reply to para 9 of the counter, 

it is stated that perusal of D GIfirs dicision of 

appeal of the applicant clearly reveals that the 

order of rejection is illegal,which does not 

.indicate that there Rs, was appllication of mind 

and the order is not a speaking order.No mention 

has been made about the tatth birth certificate' 

issued by the cantonment board. 

That averments made in para 10 of the 

counter are-denied and nose:in para 10 of the 

writ petition are reiterated as correct.nalurnm 

f3xWidx32x5SIMMIDNUttaxxxx 'asattimmtxdxgz 

maggidxggiximmuNtsxtxxtImmututtaxxmixtts 

eppmzitmxpauttiminciaxdgmbld.417  

That paras 11 mf and 12 of tha counter 

-are denied and averments made in paras 11 and 12 



of the petition are reiterated as correct. 

That averments made in para 13 of 

the counter are not admitted.Writ petition was 

filed on 29.5.85 and admitted on 6.6.85.In this 

petition under challenge was the (late of birth 

entered in railway records and as such,the 

applicant was perfectly justified in agitating 

before the High Court for his rights which are 

fundamental rights.This is a right which flows 

from his right to continue in service .unless he 

reaches the age of superannuation. 

That averments made in para 14 of 

the counter are. denied.Due to typing error,the 

date of imitkxx birth was typed as 4.1.85 tz 

instead of 4.1.37. 

13, 	That averments made'in para 15 of 

the counter are denied.It is respectfully 

Submitted that mere signature of an illiterate 

person at the time of entering railway service. 

'on•service.card does not and cannot operate as 

estoppel against him so as to take away his right 

to get the erroneous entry as to date of birth • 

corrected Birth certificate of the cantonment 
Arp 

bonrd being authentic along,Ait's corraboration 

by affidavits of the applicant's mother and 

younger brother about the applicant's date of 
hAt— 

birth being 4.1.37 an11.1.27.Previous employer 



has also endorsed to the fact that the date of 

birth is 4.1.37.As suchlthe applicant is fully 

entitled to hold the post till 31.1.95. 

That averments made,  in paras 16 

and 17 of the counter aredenied.The'authority 

who considered the appeal failed to consider the 

birth certificate of the cantonment board and 

rejected the appeal summarily.Thus.  rejection of 

appeal is in violation of the principles of 

natural justice.Correction of date' of birth is 

a legal right which cannot be denied without the 

application of mind and rejected summarily.In 

view of the documentary evidence furnished,the 

applicant has right to continue tEl till 31.1.95. 

The order of rejection of appeal tiVing no reasons 

isthus xk without any speaking order or application 

of mind is a nullity as: it does not conform to the.  

principles of natural justice. 

4'444-/K.4.01.m..rw, 
In view of the ses made 

aboveipremature retirement of the applicant 

illegally has badly effected his financial 

interests. 

That in reply to para 18 of the 

counter,it is submitted that averments made in 

this para are categrically denied and those, made 

in para 18 of the petition 'are reiterated as 

correct. 

Applicant 
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VBRIFIC AT ION  

I ,';,7ohd. Shaf 1, son of Late' Mob,d. 

Yacloob, aged about 51 yeats do hereby 

verify that the contents of pEras 

1 to 15 of the rejoinder at tifiartt 

are true, to my own knowl edge.. No 

part of it is false ! and nothing 

material has been concealed. 

Applicant. 

Dated at Lucknow 

this 3/ ft -day of Dec. , 1988. 



sar 	• 
In the Central Administrative Tribunal,Additional 
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C A T Case 1o.1754 of 1987; 

Mohd.Shafi 	....Applicant 

Versus 

Union of Inidia 	....Respondents 

and Others. 

Application for condonation of delay. 

The applicants above named most respectfully, 

submits as under:- 

That for the facts andreasons disclosed 

in the supplementary statement,it is most respectfully 

prayed that in the interest of justice' and for 

arriving at totimkin justiciable conclusions,the 

Hon'bleCourt may graciously be please& to accept the 

supplementary statement and delay in filing the same 

which was mainly due to the transfer of the case 

to the Hon'ble Tribunal from the High Court and then 

transfer to the additional bench at Lucknow,may 

kindly be condoned and supplementary statement may 

kindly be taken on record ‘and may kindly be read 

along with the writ petition. 

Applicant. 

(Pohd.Shafi) 

Lucknow dated 3/ Dec.,1989 

- :Cr/ I, • 



-2- 

r 

In the Central Administrative-  Tribunal, 

Additional Bench,LucknOw. 

C A T Case No.1754 of 1987' 

Mohd.Shafi 	 ...Applicant 

Versus 

Union of 'India and Others • 	...Respondents 

Supplementary Statement.of  Claim. 

I Hohd.Shafil aged about 51 years,son of Late 

Shri Mohd.Yagoobl employed as fitter in RailWay 

Running Shed,N.Rly.;Iucknaw do hereby solemnly 

affirth and state as under: 

1. 	That the applicant had filed writ 

petition no.2476 of 1985 in the Hon'ble High 

Court,Allahabad,Lucknow Bench on 29.5.85 seeking 

reliefs of certiorarx and mandamus against the 

respondents for quashing the order of retirement, 

if any and commanding the opposite parties not to 

retire the petitioner,fmx from service:Thib petition 

was admitted on 6.6.85. 

That'meanwhile,the Central Administ- 

rativeyAct came into force: and all 	pertaining 

to service matters of the Central Government' 
ou.4.4.4- 

employeesAtoftept pending and to be. transferred 
• 

to the Tribunal when it starts functioning by 

the Ron'ble High Court; 
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That it may also be brought to the 

notice of the Honyble Court that applicant's 

maxgrxTilkrbothittsIrtmaxxxxxxxxxxxxxxxxxxxx 
h/ 

younger brother,Shri Abdul Rehman,who is younger 

to the applicant is also in servicein Northern 

Railway.He'has testified on oath through an 

affidavit about his beihg real younger brother 

of the applicant and has also testified about 

the applicant's date: of birth as 4.1.37.The 

younger brother has also given his age and dates 

of retirement viz 2005 A.D. and has also tk 

testified about the entry of the date of birth 

in the Yunicipal records maintained at Kanpur. 

He has also stated that in between the applicant 

and himself,there were two sisters. (vat- r444.4/4-1 

That the applicants mother,Smt. 

Noor).ahan has also stated on oath through an 
kr 

affidavit about the applicant's date of birth 

as 4.1.37 vide Ann-exure A - 2' 

5. 	That the applicant was 'appointed 

in the Government Ordinance factory at the age 

of 14 years on 16.11.51 and the•dateof,  birth 

was recorded there as 4-.1.37.T3ut inadvertently, 

the intimation sent to the Railway gave the date 

of birth as 5.5.27.The:age' of ritrxtt recruitment 

there being 14 to 17 years which has been 
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corraborated and supported by the officers of 

the ordinance.factory.It is also clear that even 

today,the agekt of recruitment in the ordinance. 

factory is still 14 to 17 years Vide Annexures 

J 3 and 4. 
AL 

	

6. 	That the fact of entry of applicant's 

date of birth having been recorded by my father 

in liunicipal Records ih the reoAster of births 

. along with certified copies of the entry recorded 

and issued,was duly produced by the applicant 

while submitting appeal to •the Railway Administ-

ration but the order of the Railway authorities 

while rejecting the appeal omitted to consider 

this document.The rejection of appeal no where 

mentions in the order that why this evidence' 

was ignored.The rejection of appeal is therefore 

a clear violation of principles of natural 

justice and is also illegal being a non speaking 

order. 

	

7. 	That correction of date of birth is 

an important legal right which cannot be denied 

arbitrarily and the abscence of assigning any 

r3ason by the Railway authorities makes the 

order invalid and illggal. 

47:117 
Applicant 

Verification  

I,Mhd.Shafi,son of Late Shri "ohd. 
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Yagoob l aged about 51 years,do hereby verify 

that contents of para,s 1 to 7 of the 

supplementary statement of the applicant are 

true to my •own knowledge:To part, of it is 

- false and nothinz material has been concealed. 

Appl icant. 

Dated at locrcknow 

eTT
frif  

..3*—Ree-r-r49-88 
2-7.. 	er  
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Rs 230/. P.M. 
Rs 260/- P.M..  
Rs 300/- P.M. 
Rs 350/- P.M. 

0.1111. 

Airpin• 

*HOMO 

RESTRICTED  

ORDNANCE EQUIPMENT FACTORY, KANP7R 
FACTORY ORDER PART L. 

BY 
SHRI A.S. BHATTACHERJEE, ICFS, GENERAL MANAGER, _DATED 

No. ;05  
SEPT. 1984. 

SUB:- RECRUITMENT OF, TRADE APPRENTICES AT 
ORDNLNCE, AND 51VMANCE EQUIPMENT P4CTORIES. 

• 

Draft advertisement on the above subject released for 
publication to D.A.V.P,, New Delhi is re-produced below for 
information of all concerned P- 

. 
"Applications are invited from Indian Citizens who are . 

un-married for Trade Apprenticeship in Ordnance Equipment Factory, 
Kanpur and Ordnance Parachute Factory, Kanpur. Particulars of 
Training and requirements are given below :- 

GE 	Between 14 to 19 years as on 18-3-1985. Upper age limit 
is relaxable by (i) 5 years in case of Scheduled Caste/ . 
Scheduled Tribes candidates and (ii) in case of ITI/ITC 
passed candidates by period of training underwent by them 
in ITI/ITC in the respective Trade. 

QUALIFICATION : Intending candidates should have passed Matricu. 
lation/SSLC or equivalent examination with Mathematics as 
one of the subjects and should have secured minimum 40% 
marks in Mathematics and 45% in Aggregate,)  

The prescribed qualifications are minimum and mere poss-
ession of the same does not entitle candidates to be 
called for written Test/Interview. Where the number of 
applications received in response to advdrtisement is 
large and where it will not be convenient or possible for 0.FBoard/Factories to call all the eligible candidates for 
written test/interview, the 0.F. Board/beneral Manager of 
the Factories may restrict the number of candidates for 
written Test/Interview .to--a reasonable limit on the basis 
of qualifications and or experience higher than those 
prescribed in the advertisement,' . 

STANDP,RD OF PHYSICAL FITNESS s MkIst be in good mental and bodily 
aealth and must be free from any physical deforMation. 

PERIOD OF TRA/NING s Three years or as may-be fixed for certain 
Trades under Apprentices Act 1961. 

STIPEND : During the 1st, year of Training 
During:the 2nd. year of Training 
During the 3rd. year of Training 
During the 4th. year of Training 

OTHER ALLOWANCES  : No other allowances will be paid during the 
entire period of 44prenticeship Training. However, in 

'case Ex. ITI/ITC candidates, period of Training alrcady 
undergone by than will be considered for the purpose of 
determining of the stipend. 

Contd 	2/-4 
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TRADES IN WHICH TRAINING WILL , 
to  IMPARTED TO THE TRAINEE 

1. Tailor 	2. Finish Leather Maker 

3. Footwear Maker 4. Mechanic Motor Vehicle. 

Certain posts will be reserved, for Scheduled Caste/ 
Scheduled Tribe candidates. If stitable candidates in these cate-
gories are not available, these vacancies will be treated as 
UN-RESERVED 

M.•••••I4110,11111•111111111•001•1111m,100.11110.11111.•••••• 

SELECTION OF CANDIDATES t- 

Selection of candidates will be made on the basis of 
(a) Written test to be held (Date to be intimated later 
on) to test knowledge of English, Mathematics, Sciefice 
& Free hand Drawing and (2) Interview and Medical 
Examination at the Factories. 

TERMS : The selected candidates will have to execute a cont ct 
if minor, by his guardian. The Apprentices will no be 
provided with any quarters/Hostel accommodation in the 
Factories. During the Training the Apprentices are 
entitled for free medical treatment 

OFFER AND ACCEPTANCE OF: It shall not be obligatory on the part of 
EMPLOWENT/=-------- the Employer to offer any employment to 

any Apprentice after completion of Training, nor shall it 
be obligatory for the Apprentices to accept any employment 
if offered by the Training Factory. The candidates are 
requirested to get themselves familarised with the rules 
and regulations under the Apprentices Act 1961. 

Prescribed application Form can be had on written request 
by the candidates, enclosing self-addressed envelope 25 Cms. x 12 
Cms. approximately and indicating educational qualification, date 
of birth and also the extent which age relaxation as detailed , 
above is applicable to him, if any from the General Manager, 	- 
Ordnance Equipment Pac tory, Kanpur. 

Request for Application Fofm received on or after 
8-10-1984 by post will not entertained and no reply will also be given in such case. Form will be distributed from 16-9-84 to 
8-10-84. 

Thelast date of receipt of application in prescribeAform 
with requisite enclosures by the General Manager, Ordnance EqWipm-
ent Factory, Kanpur is 15.-10-1984. Two pass port size (5 ems: x 
6 Cms.)photographs and crossed postal order worth Rs 2/. (0.50 Paise 
for Scheduled Castes/Tribes candidates) will be required to be 
submitted alongwith the prescribed application form duly filled 
in by the candidates:--Training will commence tXxim w.e.f. 
18-3-1985. 

In-complete application/applications received after the 
due date will automatically be rejected and no correspondence in 
6his regard will be entertaimed." 

Case No. LB/1 --1 

BiciTTACHERJEE) 
GENERAL MAITiGER 

11111.110011•1•101•11 

\- 

( MAHESH GUPTA ) 
WORKS MAITACERADMIN. 

F OR GENERAL Fikl\GER. 

lo 
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all• re/. OM& Mohammad Shafi 

Versus 

Union of India Rz Others 

Applicant 

Respondents 

- 

0,1G11., 

';',ALLAHAtiMir 

• 

IN THE HON'BLE CETTRAL AD7INISTRATIVE TRIBUNAL, 

AL LAii AB AD , LUCKNOW BENCH. 

C. A. T. Case 1To. 1754 /87 

Affidavit 

I,Mohammad Shafi,a7ed about 52 years, 

sio Late. Shri Mohammad Yakub,employed as fitter in 

Railway Running Shed, Northern Railway,Iucknow do 

hereby lltiimmtittolemniy affirm and state on oath 

as under: 

That the deponent is applicant in the 

above noted case and he is fully conversant with the 

facts of the case deposed to herein below. 

704 
‘1'.1 2.  That the deponent is filing supolementary 

statement ofof claim along with an applicant for mottimultiq 

condoning of delay for filing the same. 

3. 	 That the delay in Ming the same was 

mainly due to transfer of the case from Honible 7igh 
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Court to Hon tble Tribunal at Allahabai and then to 

Luckn ow. 

4. 	 That in the interest of Justice and 

2xla for arriving at justiciable conclusions,the 

Hontble'Tribunal may kindly condone the delay. 

5. 	 That Annexure A-1 to A-4: are originals 

and photo copies and true copies of the same and 

have, been compared. 

Lucknow, dated on 

11.,- 	- - 
itb;Mosav Deponent, 

Verification 

I.,the above named deponent do hereby 

verify that the contents of para 1 to 5 of the 

affidavit are true to my own knowledge. No-  part of 

it is false and nothing material has been concealed, 

in itoo help me God. 

Deponent 

I declare that I am satisfied by the 

perusal of the records and other details of the case 
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narrated to me by the person alleging himself to 

be Sh.ri ;ohammad Shafi,is that person. 

iks 
	

CCU C.- 

Advocate. 

Skitninn 

Solemnly affirmed before me.  on 

, 
at \\_\-\S amife-by the deponent/who is identified 

by Shri Riavi Srivastava,Advocate,High -6-ourt, 

Lucknow Bench,Lucknow. 

I have satisfied myself by examining 

the deponent that he understands the contents of 

the affidavit which have been read out and 

explained to UM by me. 

K  " atN A ivk  

t) AT fi C 	,S1' 

Lla J 
3 

Luck 	
eoc 

vo • • - - - 	• 
pato- 
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