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Brnpune Tn. CoiNEsAL AuMIul cUxALIVE  TalBUNAL

! | SILVTING AT LUCKKJW »

RuG ISTAATIOL o, 1601 (T) of 1987.

..o
( W.Po {0, 2814 of 1984)
r""‘L
'*mtl m"a.ri%aint ......PetitiOner
versus
Union of India and others.. esseso.laspondent/

Oppe Yartigss

F L 24-2- 1489
CUUNT. 8 RuPL{.

I, I i ol ee ~ aged about t/years,
worsing as  gecoff /&ns”nqwﬁ iﬁﬁd%- 5
in the ofrice of bivisional ddilwqy iianager, Northern
aailway, *azratganj, Lucinow do hereby state as under:

'baA%)ukAmh&wawmi#@w
abOve nhame ddesn fully

1.
conversant with the facts of the case and has read
the writ petition, understood its contents and has
been authorised by respondents to file thegcounter-

reply.

2 I'hat before giving parawise reply to the
said petition, the respondents crave leave of this
1on'ble Lribunal to point out that the present
petition is directed against the order passed on
226341276 but thy petition was only prererred on

3& 24541984 lee. after a delay of about more than 8

o

vears without any cgent exoplanation of delaye.
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3. ‘hat the contents of para 1 of the writ
petition is not admitted as stated. ﬂowevef,
it is adnittedd that Mohammad Sarwar joined his
services in MNorthern Railway on 7.5.1248 as a
Class IV employee but rest of the contents are

denied for want of &nowledge.

4e fhat the contents of para 2 of the writ
Detition are denied for want of knowledge. FPetitione:
did not report for duty from 22¢2.1275 till 22.3.1976
iege till the date of his removal from service Pr
submitted any lLeave-Application on any g round
whatsoevers. It is further clarified that the office
of the respondents did not receive any paper or
infornation regarding the alleged illaess of the
petitioner. ;t is also not clarified in the
paragraph undsr reply that why he was taking treatment
under a private doctor while he could have bsen

treated in the sailway- hospital free of cost.

5. fhat the contents of paragraphs 3,4 & % of

s . i As A
the petition are admitted to the extent Laas

matter of record but rest of the conterts of

‘the paragraphs under reoly are denied.

Ge Lhat the contentse paragraph 5 of the
petitioner are admitted tot he extent that it is a
matter of recorgi;zSt of the contents are denied.
Ihe order of r emoval under nules 14 (ii/ was passed
by the competent authority on 22.3.1976i

———e .
7o “*hat the contents of pa#a graghs 6 of the

petitionexx is categorically denied and the



.3.

petitioner be put to strict proof'égr-the samee
‘nere is no such document in the record of the
opposite parties which shows that the husband of
the petitionsr ever rgported for duty in the month

of April, 1276 as allegsd.

8e That the contents of paragraph 7 of th
petition are categorically denied ang the petitionsr
be put to s trict proof that her husband ‘had preferrecd
the avpeal dated 24.4.1976 against the removal omer

as allegeds “+her.is no such document availsble in
the records of t he opposite parties which indicates

' Fuobemd of the

that thejpetitioner had preferred an appeal against

his rwmoval as alleged.

O that the contents of para 8 of the petition
is denied as alleged but, however, it isadmnmitrd

that the applicant’'s husband could not be provided
medical t#eatment in railway Hospital as he had
already beanh removed from service. *e was further
advised that the he could only be taken back in

service when he is dgclared medically fit.

1V, That thecont'ents of para 9 of the petition

aore denied and petition%be put to?étrict proof for
the same. <Jhere is no such document available in
the records of opposite parties which proves the

contgnts of the para under replye.

11. That the contents of para 10 oft he writ

petition id denied for want of knowledge »
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12, That the'contenis‘ of paragraphs 11 and 12
of the petition do not call for a reply as being

irrelevante.

13 That the contents of para 33 of the petitiol
is categorically denied and the petitioner be put

to?étrict proof for the same.

4 That inseply tot he contents of para 14 of
the writ petition it is stated that as per theirown
admission the last representation submitted.by the
mekiki® husband of the petitioner ( which is not in
the r ecords of the¢ opps parties) was in the yearl977
while the husband of the petitidner allegedly died
in the year 1472 but the said matter was not perused
since 1277 to 1284 and only before filing ( for the
purposel of filing this writ petition)this represent-
ation dated 16.2.1984 was submitted byt he petitboner

wiiich will itself explain the motive of the petitioner.

15. That the contents of paragraphs 15 to 17
of the writ petition are denied.for want of knowledge
o

but, however, the petitionsr be put|to(strict proof

for the samee

16, That the contents of paragraphs 18 & 19
ot the writ petitiona re denied as the matter
is argumentative and is to be decided by this Hon'ble

Tribunale.

17. ‘hat the drounas (A) to (H) of the writ

‘petition have no force of law and the relief sogught
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Lucknow, Dated.

22-2- 89

Verification.

i

could not be granted to the petitioner.

Respondent,

S
e L

L
L)
-~

—— .
N ;.,.1{ ‘w\k"lf "as;‘w .

I, the abowt ramed offic do herebyverify that

the contents of paragraph 1 of the

counter-reply are true to my own knowlddge

and those of paragraphs 2 to }i6 are true

devired . .
to my knowledgelirom perusal of officid

records and those of paragrgph 17 are

believed to be true on the basis of legal

adviceas

Lucknow, Dated
22-2- 89

Reppondant.
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CENTRAL: ADMINISTRATIVE TRIBUNAL
C_ircuit Bench at LUCKNOW _

.00
Gandhi Bhawan, Lucknow

APRIL = . 1989

Registration T.A. No. 1601 of 1987 (TL)

Smt., Mariyam csece Applicant
vs.,
Union of India and ors ... Respondents

Hon' Mr, P.S. Misra, A.M.
Hon' Mr. D.K. Agrawal,J.M.

(Hon' Mr, D.8. Misra, A.M.)

This is a writ petitien, which has came
on transfer under section 29 of the Administrative
Tribunals &ct, 1985. The petitioner: has prayed
for guashing the order dated 22-3-1976 (Annexure
No. 1), removing the services of Mohd. Sarwar B.T.
Boiler Maker of Loco Shed, Northern Railway, with
immediate effect under Rule 14 (ii) of the Railway
Servants Discipline and Appeal Rules, 1968. The
petitioner is the wife of Mohd. Sarwar, and has
inter-aglia claimed the post retirement benefits,
such as, pension and gratuity to which she becames
entitled. Her petition was admitted on 25-5-84 after

condoning the delay in filing the petition.

2. The admitted facts of the mse are that the
petitione;’s husband, Mohd Sarwar, was working as
B.T. Boilér Maker uncer the Loco Foreman, ;ﬂorthern
Railway, Alambagh, Lucknow, and he .remained absent
from duty from 22-9-1975 onwards, vhen the order

of removal was passed by the Senior Divisional

&é;//f eed2/-



Mechanical Engineer, Lucknow. The respondents

have denied receipt of any leave applicatien from
Mohd. Sarmwar for grant of leave on medical ground,
They have galso denied the allegation contained in
para 6 of the petition that after recovery fram
illness Mohd. SarWar reported for duty to the Loco
Foreman in the month of April, 1976 and that he was
not allowed to resume duty. The respondents have
also denied the receipt of the appeal dated 24-4-76
(copy Annexure-2”), However, the respondents do
admit the receipt of an application dated 7-6-1977 -
of Mohd. Saryar seeking re-appointment on the post:
of Boiler Maker Khalasi and providing facility for
treatment in the Railway Hospital. Mohd. Sarvar died
in the year, 1979 and it was in the yearl1984, that
the petitioner submitted a representation on 16-2-1984
(Copy Amrnexure-5), They have denied the receipt of
the representation dated 19-12-1977 (Copy Annexure-
No. 4).

3. We have heard the learned counsel for the
parties and carefully perused the documnents on recorxd,
The main point for consideration is, whether, the
impugned order dated 22-3-1976, suffers from any
illegality? A plain reading of this order would

show that the disciplinary autharity has passed the
impugned order by holding that, it is not reasonably
practicable to hold an inquiry in the manner provided
in the Railway Servants Discipline and Appeal Rules,
1968, as the whereabout of Mohd. Sarwar are not known.
The only justification for caming to this conclusion

by the disciplinary authority is as follc ws 3
" I contacted the Shed+They have no

&ﬁM/ ces3/=
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trace of him., They made efforts but
were unable to locate his whereabouts.

He is nowhere available. It is,
therefore, not feasible or practicable
to carry out a DAR inquiry. He is
removed under Rule 14(ii). "

4, We have considered the matter and we are

of the opinion that the disciplinary authority himself
did not make any effort to serve a copy of the charge
sheet for alleged unauthorised absence of Mohammad
Sarwar. Under the Rules of Railway Administration,

a Service Book 1s maintained for each Railway

Servant, which contains infommation about the

pemanent address of the railway servant. The

personal file of the govermment servant contains

the information regarding place of duty of the govermment
servant fram time to time and the residential

address of the government servant. The respondents

have not denied that Mohammad Sarwar, petitioner's
husband joined service in the Northern Railway on
7-5-1948, as a Class IV employee, and therefore,

had thus, rendered about 28 years of service under

the respondents, when his services were teminated.

It is the duty of the disciplinary authority, to have
sent Registered/AD letter at the pemanent address of
Mohammad Sarwar, if, he was not available at his
temporary residence at the place of his posting.

Mohammad Sarwar was suffering from Tuberculosis. It

is not uncommon for a Class IV employee to have more faith
in the indigenous system of treatment of the disease than
what is provided in the dispensaries/hospitals run

by the Railway Administration.' Although, Tuberculosis

5% cered/-
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is a curable disease, it is still considefed

a very serious ailment by " low paid employee,

who cannot afford the cost of medicines and
nourishment required for a Tuberculosis patient.

It is, therefore, not surprising that the applicant's
husband left his duty without infomming his superior
authority and applying for leave,due to worry on
account of his illness., The respondents have

neither stated anywhere, nor produced any cGocumentary
evidence to establish that they made efforts to
infom Mohd., Sarwar, through Registered Fost at

his pemanent address. We are of the opinion that
the failure on the part of the disciplinary authority,
and - the conclusion arrived at,by the disciplinary
authority, that it is not feasible or practisble

to hold an inquiry under the Railway Servants
Discipline and Appeal Rules, 1968, has notzgggsed

on reasonable grounds, and therefore, it is not
sustainable in law. Accordingly, we holad:

that the order dated 22-3-1976 (Annexure No. 1 to

the petition), suffers from illegality,and is hereby
quashed, With the passing of this ordexr, Mohd.
Sarwar will be deemed to be in the service of Railway
Administration until his death in 1979.v The applicant,
is the widow of Mohd. Sarwar, the deceased Railway
servant, and is, therefore, entitled to post retirement
benefits, such as, pension, gratuity etc. accoxrding

to the rules.

5. For the reasons mentioned above, we direct

W S/
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the respondents to gant family pension, gratuity
etc. as may be admissible to the petitioner under
the rules within a period of three months from the
date of receipt of this order. The application is
disposed off accordingly. There is no order as to
cost. We would also like to place on record the
services rendered by Shri L.P. Shukla, Advocate,
learned counsel for the applicant for plading the
case on behalf of Legal Aid and Advisory Committee,

High Court Bench, Lucknow.

O kﬁ"/

v 8 .
MEMBER (J) 3] 187 MEMBER (a)

(sns)

Lucknow

APRIL 2% , 1989.
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IN THE dON'BLF HIGH COURT OF JUDICATURE AT ALLAHABAD
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8.

SITTIN G AT LUCKN

Wm.t Petltlon No.ﬁZ!d) of 198&,

Smt. Marlyam e0o0ececeresc e . Petitioner
Versus
Union of India & others eveceesse Oppo paI"CieS
INDEX |
- Pages
1. Writ petition. ..1 % 14
2, Annexure No.1- Order dated 22.3.1976 '

alongwith the annexure indicating the
charges and the orders passed by the 5 14
competent authority. el dR Rk

Annexure NOeR= Letter dat ed 214-0 l{-o 1 976
in the form of appeal by Mohd, Sarwar
to the D, So, mvo *a 15

Annexure No.3~ Order dto 12.9.1977 passed
by the Divli. Supdt. recalling the

termination order. es 46
Annexure No.4~ Letter dt. 19.12.1977 by —
Mohd. Sarwar to the Divl. Supdt. -
requesting to retire him, ' .o 17
Annexure No.5- Petltloner's representation .
dated 16424198k, - , .18 Te 21
arfidavite 0022 y.9 QS
Vakalatnama. e 24
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"IN THE HON'BLE HIGH COURT OF JUDICATURE AT ALLAHABAD

o " SITTING AT LUCKN2K>Z . ’ /1;/
Writ Petition No.gz £ 1984

(’/(”V )F(V : : '

%%b) Smt. Mariyam, aged_SO years, widow off Mohd. Sarwar,

resident of House No.h Rustamnagar Dariwala, P.O.

Saadatganj, LucknoW.

e - eoseveo ta e Petitioner
Versus

1o Union of India through the General Manager, Northern

Rai:LWay,. Baroda House, New Delhi.

) 2e Divisional Railway Manager, Northern Railway,

N "Hazratganj, Lucknow.

3. Sr.Divisional Mechanical Engineer, Northern Railway,

A P, : ' : ]

@oﬁk%@ \ Hazratganj, Lucknow.
-~ g 2R .

' - veessees Opposite Parties

Writ Petition under Article 226 of
the Constitution of India.

The petitioner most respectfully begs to state

as under {=-

s —r

R T,
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1. That the petitioner is the widow of late Mohde.
. Sarwar who died on 18.12.1979 The petitioner's husband

~ Mohd. Sarwar joined service in the Northern Railway on

74501948 as a class IV employee. He was working as B.T.
Boiler Maker under the Loco Foreman, Northern Railway,
Al ambagh, Lucknow, when he fell seriously ill. The
ailment was initially diagnosed as asthma but subse-
L quently it was diagnosed that Mohd. Sarwar was suffering
} from tuberculosise.
R4 ~ That Mohd. Sarwar on account of his illness
-remained absent from duty for some time from 22.9.1975.
Fe was confined to bed and was unable to move aboute N
il He sent his application for leave on medical grounds
certified by a private doctor to the Loco Foreman,
Northern Railway, Alambagh, Lucknow. He also sent v
messages to the Loco Foreman through his colle.agues to
inform him about his prolonged illness and his inability
}» attend to his duty.
v -
3 That; the prolonged absence of Mohd. Sarwar
R Fo was trgated as unauthorised absence and consequently
,:‘ﬁ\f’\ ” ”%; 07:\ a chargesheet was framed against him that he remained
g’nf ,J,‘ N ‘En absent from 22.9.1975 to date and his whereabouts are
) (F?‘% . ’g not known. The said chagrgeshest is reproduced below:=
Qv a4 By ,
\Souf{.’A‘L’y:,‘f{f "As the said employee Sri Mohd. Sarwar, B.T.

‘Bédler Maker, remained absent from 22.9.1975

to date and his whereabouts are not known."

R.1L.
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Lo That on the aforesaid charge the following

orders were passed by competent authority:-

i"I contacted the shed. They have no trace

44 of him. They made efforts but were ﬁnable
Ve
] . . o
| He is nowhere availablee. It is,

|

.  therefore, not feasible or practicable to

to locate his whareaboutse

carry out a DAR inquiry. He is removed
under Rule 14(ii)."
5" That on the basis of the aforesaid charge and
the finding thereon that the shed was contacted and
there was no trace of.Mohd. Sarwar and his wh?reabouts
could not be located despite efforts it was not found
feasible or practicable to carry out a DAR inquiry |
Mohd. Sarwar was consequently removed ffom service under
Rule 14(ii) of the Railway Servants Discipline and
Appesl Rulés by the order of the Sr. Divisional Mechanical
Engineer, Lucknow, dated 22.3.1976. ‘

6. That after recovery from illness Mohd. Sarwar
reported for duty ﬁo the Loco Foreman in the month of
April, 1976. He was not allowed to resume his duty on
the ground that his wéfvices had already been terminated
under Rule 1h(ii) of the Railway Sérvanté Discipline

and Appeal Ruiesﬁ1968 by an order passed b& the then

Sr. Divisional Mechanical Engineer, Northern Railway,
Luckﬁow. On hié request a copy of the said order was

given to hime The order dated 22.3.1976 alongwith the
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annexure indicating the charges and the orders passed
by the competent authority is filed as'imngxure No.1 to

this writ petition.

Te - That agginxb the aforesaid order Mohd.Sarwar
preferi‘ed an appeal dated 24ek.1976 to the Divisional
Superintendent, Northern Railway, Lucknow, éXplaining
his absence from duty on account of his illness as
chronic patient of asthma which becomes aggravated in
the form of severe aﬁtacks in the winter season. Mohd.
Sarwar explained that he had gone on duty for washing
of engines When all of a sudden he fell seriously ill
on the night of 21+8,1975 and he Was unable to speak
and to move about and remained under the treatment of
a private doctor in his locality. Mohd. Sarwar further
stated in his appeal that he is the sole bread winner
of the family and his family will be reduced to star-
vation if he is removed from service. He, therefore,
requested for sympathetic consideration and sétting
aside the punishment awarded to him: In case it was
not possible to change.}:he said order, Mohd. Sarwar
requested for his retirement so that he may avail of
Pensionary benefits permissible to him. A true copy of
the letter dated 2ke4e1976 in the form of appeal by
Mohd. Sarwar to the Divisional Superintendent, Northern
Railway, Lucknow, is ‘fiied as Annexure No.2 to this

writ petition.

8. - That on the basis of the aforesaid appeal and
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repre.éentat ion made by Mohd. Sarwar the ’railway
authorities recalled the order of his termination dated
22¢3¢1976 under Rule 14(ii} of the Railway Servants
Discipline and Appeal Rules 1968 and decided to reins-
ﬁate hime The case of Mohd. Sarwar was consequently o
referred to the railway doctor and on a thorough medicsl
check up and examination of Mohd. ‘Sarwar the Divisional
Medical Officer certified that Mohd., Sarwar was suffering
from tuberculosis for which treatment was necessary.
On the question of sending him for treatment in a
railway hospital the authoritieé took thg view that
because he had already been removed from service he
could not be sent for treatmeﬁt in a railway hospitals
It was further ordered that Mohd. Sarwar will be
permitted to resume his service after he has been
declared medically fit. The order dated 1209.1977
passed by the Divisional Superintendent, Northern
Railway, Lucknow, is filed as __gﬁu_fg_lﬂ_o_.}_ to this

writ petltlon.

e -~ That as the financial éondition of the
petitioner's hﬁsband did not permit him to take a
prolonged t;reatment of tuberculosis through a private
doctor, Mohd., Sarwar by his letter dated 19.12,1977

to the Divisional Superintendent, Northern Railway,
Lycknow, referried to his previous application dated
élp. 4.1976 and renewed his request for retirement from
service on medical grounds. He requested that he may
be considered as medically unfit and retired in accor=-

dance with the iules applicable in his case, as on
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account of financial hardship he is unable to take |
medical treatment privately. A ttue copy of the letter
dated 19.12.1977 by Mohd. Sarwar to the Divl. Superinten-
dent is filed as Annexure No.gvto this wfit petition.

10. That thereafter on account of financial diffi-
culties Mohd. Sarwar was wanable to take necessary and
adequate medical treatment for tuberculosis as diagnosed
by the railway doctor and his condition deteriorated

and he died on 18012.19790

11, That Mohd. Sarvar had put in about 28 years

of service and was entitled for takiﬁg retirement on
medical grounds and he was conbtantly making this
request to the railway authoritieé. According to rules
he could seek voluntary retirement after 20 years of
service. In case of death, the widow of a railway
employee is entitled to family pension. The mode of
payment of pension in the aforesaid cases is elaborately
laid down in the Liberalised Pension Rules under the

Railway Establishment Code

12. That Mohd. Sarwar's date of birth was 7.5.1929
and he would have retired on 31.5.1987 after attaining
the superannuation age of 58yaars. At the time of his

death the age of Mohd. Sarwar was 50 years 7 months.

13. That the petitioner approached the railway
authorities requesting that Mohd. Sarwar be taken to

have retired on medical grounds as the order of removal
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from service under Aule 14(ii) dated 22.3.1976 stood
withdrawn by the suBsequenﬁ order dated 1291977 of

the Divisional Superintendent.

14, That when no action was taken by the Railway
administration the petitioner finally made a represen-
tation in writing to the Hon'ble Minister for Railway,

New Delhi, with copies to thé General Manger, Northern

' Railway, New Delhi and the Divisional Railway Manager,

Northern Railﬁay, Lucknow,'fquesting that on the facts.
and circumstances of the qas'e relating to her late

huskand Mohd. Sarwar, he should be deemed to have

retired from service on medical grounds and the petitioner
being his widow is entitled to the pensionary benefits
accruing to her late husband. These representations

were duly served on the authorities. A true copy of the
petitioner's representation dated 16.2.1984 is filed as
Annexure Né.i to this writ petition.

15, That the petitioner was unable to approach the
railway authorities earlier as after the death of her

husband she being a pardanashin lady was ﬁnable to

approach them directly. Further she was not aware of

the facts and circumstancés leading to removal of her
husband from service under Rule 14(ii) and also the
papers and correspondence in this matter between Mohd.

Sarwar and the railway administration.

16, That the petitioner discovered the aforesaid

pPapers after the death of her husband and consequently
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on the advice of the colleagues of her late husband she
approached the railway administration and made a repre-
sentation that the petitioner's husband Mohd. Sarwar

be deemed to have retired on éedical grounds and in
view of his service in the railway the petitioner is
entitled td all the post retirement benefits accruing

to her husband.

17 That the petitioner being unable to contest

her c¢laim in this Hon'ble Court on account of her financial

haidship was advised to approach the Legal Aid Board.

Her case was processed by the Board and it decided to
give the necessary legal aid to the petitioner and hence
the above writ petition is being filed before this

Hon'ble Court.

18, That the writ petition has been preferred on

account of her husband's illegel and arbitrary removal

" from service under Rule 14{ii) of the Discipline and

Appeal Rules and also agaiﬁst'impositién of illegal

and arbitrary condition to take back Mohd. Sarwar in

-service on his being declared medicélly fit by order

dated 12.9.1977 of the Divisional Superintendent

( Annexure No.3) and refﬁsal to allow him treatment in

5% i A ek S g AL rv Mo

Qre /Jw»wé

19 That aggrieved by the fefusal of the railway
administration to decide the representation of the
petitioner (Annexure No.5) and to give relief to the
petitioner in the form ofrpost retirement benefits such

as pension, gratuity etc. accruing to her husband, the
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petitioner, having no alternative speedy reﬁedy available

to her, has preferred this writ petition on the follow-

ing amongst other grounds:-

(B)

N | (c)

(D)

O,

GROUNDS

Because the order dated 223.1976 (Annexure
No.1) removing Mohd. Sarwar froms ervice under
Rule 14(ii) of the Railway Servants Discipline
and Appeal Rules is illegal, arbitrary and

without jurisdiction.

Because no notice to shéw cause was, however,
issued to Mohd. Sarwar before treating his
absence as unauthorised as it amounts to
punishment and the action under Rule 14(ii}
is, therefore, in violation of Article 311
of the Constitution and also againsgt the

principles of natural justicee

Because the charge of unatthorised absencé ig
baseless and the finding thereon is totally
perverse as it is not based on any evidence on

recorde

Because the fact of unauthorised absence of
Mohd. Sarwar was neither established nor proved
through a proper inquiry as contemplated under

the Rulese

Because the order of removal under Rule 14{ii)

- -
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(F)

(G)

(1)

«10-

dated 22.3.1976 was subsequently withdrawn as
evident from the order dated 12.9.1977 by

the Divisiona] Superintendent (Annexure Noe3).

Because the railway authorities illegally
refused treatment of Mohd. Sarwar in a railway
hospital to which he was le_gally entitledo

Because Mohd. Saiwar was not in a position to
take private treatment in order to be medically

fit for resuming duties and this condition was

| palpably unjust and arbitrary,

Because the petitioner is entitled to all the
post retirement benefits accruing to her late
husband Mohd. Sarwar by treating him on duty
till the date of his death on 18,12.1979,

PRAYER

WHERRFORE it is most respectfully prayed that

this Hon'ble Court may be pleased to :=

(i)

(11)

issue a writ, direction or order in the nature
of certiorari quashing the order dated

22.3.1976 (Annexure No.1);

_issue a writ, direction or order in the nature

of mandamus commanding the opposite parties

to treat Mohd. Sarwar on duty upto 18.12.1979;
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(iid)

(iv)

(v)

ALE

issue a writ, direction or order in the nature
of mandams commanding the opposite parties
to treat the petitioner entitled to all the

post retirement benefits such as pension,

il

i gratuity etce. accruing to her late husband;

PR

issue such other writ, direction or order ds
deemed just and proper in the circumstances of

the case;

award'the costs of the writ petition to the

Gé/é CL.P! Shu[l/a)

petitionere.

Dated Lucknow: Advocate,

May 24, 198ke

Coungel for the petitioner,

A¥4,QVKi1aQ }7 J}\%d“ (vt

(7Q?jgi' Vr\g V\(f&?{y7
“QVV\W‘ ‘
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IN THR HON'ELE HIGH COURT OF JUDICATUAE AT ALLAHABAD
" SITTING AT LUCKNOW R

Writ Petition No. ‘ of 1984

Smto Mal‘iam T EXX Petitioner
Versus

Union of India & Others eeeosoes e Opp. Par‘bies

Annexure No. 1

Northern Railway

Divisional Supdt's Office,

No. 170E/26/Mohd Sarvar. Lucknow Dt. 22.3¢76

\éﬁ“ﬁjﬂ?ﬁ}?y

R.7 1.

Sri Mohd Sarwar,
BoTo BOiler MakeI‘.

1. Whereas Sri Mohd Sarwar, B.T. Boiler Maker under
LF/LKO is responsible for being on un-authorised absence
from 22.9.75 and is still absent contravening Rule

3(i) and (ii) of the Rly Service Conduct Rules .1966.

His whereabout also are not known.

2. Whereas the interest of Rly and also of general
public, and further retention of Sri Mohd Sarwar B.T.
Boiler Maker im Railway service is undesirable.

3. Whereas it is considered that circumstances of the
case are such that it is not reasonably practicable
to hold an enguiry in the manner provided in Rly,.
Service Disciplinary and Appeal Rules 1968,

Le Now, therefore, in exercise of the powers conferred
by rule 14(ii) of Disciplinary and Appeal Rules 1968,
the undersigned hereby removes the said Sri Mohd Sarwar,
B.T., Boiler Maker of LKO shed with immediate effect.

Encl. 1. Annexure indicating
the charges.

2. Orders passed by

competent authority. 84/~ Illegible
' Sr. Divl. Mech. Engineer,

Lucknowe.
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Under Rule 18 of the Railway Service Discipline and
‘Appeal Rules 1968 the appeal against these orders lies
to Divli. Supdt., provided :-

1) The appeal is preferred within 45 days from
. the date of issue of these orderse.

2} The appeal is presented to the authority to
“ whom the appeal lies and a copy is forwarded by
him to the authority which needs the orders
appeal againste. It does not contain any
dis-respectful or improper languagee

Copy to &=

1. L.F. Lucknow in duplicate. He will arrange
to paste one copy on the notice Board of the
Office and also arrange to deliver ane copy
of the employee if he is traceable.

2. The D.A.0. Lucknow,.

30 Sre DoMoEo Lucknow,
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ANNEXURE INDICATING THE CHARGES

As the said employee Sri Mohd Sarwar, B.T. Boiler
Maker remained absent from 22.9.75 to date and hls
whereabouts are not known.

ORDERS PASSED BY COMPETENT AUTHORITY.

I contacted the shede They have no trace of hime
They made efforts but were unable to locate his
whereaboutse.

.

He is no where available. It is therefore not
feasible or practicable to carry out a DAR enquiry.
He is removed under Rule 14(ii). _

Rr1- T




v

N—

29

45

IN THE HON'ELE HIGH COURT OF JUDICATURE AT ALLAHABAD
| SITTING AT LUCKNOW | |

Writ Petition No. of 1984
Smt. Mariam secsessens " Petitioner
‘ Versus
Union of India & other's essecececss Oppe Parties

Annexure No.2

To,

The Divl. Superintendent,
N, RLy., Lucknow. '

Sir, ,
Reg.: Removal Notice No.170E/26/tohd Sarvar
 Dated : 24=4~76

" Respectfully I beg to state that I am an old
patient of Asthma and feel its severe attacks in the
winter season. I went to work on washout of engines.
All of a sudden fell seriously ill on the night of
21st of Sept. 75 and became unable to speak what to
say of movement from bed and remained under the treat-
ment of a private Doctor of my locality and a certifi-
cate of whome is also attached herewith.

I am the only member carrying the burden of
whole of my family and all of them will be thrown to
starvation if I am deprived of my livelihood.

I am therefore to request you to kindly
consider my case sympathetically and set aside the
punishment awarded to mee However if in case it is
not possible to differ from the orders already passed,
I would request you to kindly get me retired instead
of removing me so that I may be able to get full pen-
sionary benefits whatsoever permissible to mee.

Yours faithfully,

Dated 24/4/76 Sd/- Mohd Sarver
Ex BT Boiler Maker

: LuCkDOWQ No R].Y.
\ TiCket NOO 737

-

& \\r_;' .
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IN THE‘ HON'BLF HIGH COURT OF JUDICATURE AT ALLAHABAD
SITTING A’I‘ LUCKNOW ' ’

Wr:l.t Pet:l.tlon No. of 1984

6s000sessoss ey Petitioner

Smt, Mariam
Versus

Union of India & others eesececccces Oppe Parties
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IN THE HON'ELE HIGH COURT OF JUDICATURE AT ALLAHABAD
" SITTING &T LUCKNOW ' a -

Writ Petition No. of 1984
Smt. Mal“iam 000 s esecrcesnss Petitioner
. Versus
/'&\ ‘. »
Union of India & others secececccess OPP- Parties
Annexure NoJ4
0,
\f
" ‘TheDivisional Superintendent,
- N. Railway, Lucknow,.

Subject :. Removal Notice No.170E/6/Mohd.Sarwar
Dated 240#076 /

From the contents of your letter duoted above I
—! have been.told that I am no more a Rly. servant and as -
such I am not entitled for any treatment from the Hly.
dispensary, which I require to be cured from T.B. as
declared by the Railway Doctor. :

I, thereéefore, once again refer to my previous
apglication dated 24.4.76 (copy attached) where in I
had already requested that.-I am an old patient of
Agthama though now a days I am in a better condition
than before, and that I may please be made to retire
from service on medical grounds and not as a punishment
A but the same could not be considered.

Y Under the circumstances stated above I pray
your honour te kindly consideér my case in the light of
recommendation of DMO/LKO and treat my self to be
medically unfit in.absence of any monetary help either
in the shape of pay or pensionary benefit I am unable
to take treatment outside the Railway.

Thanking you,

Ay 1 Yours faithfully,

0g < . .

, FTRL@ VQ/;/

AR ' .

o &S IGS7 Dated 19.12.77 (Mohd. Sarwar)

‘\C}Jm, A4 - P BT /Boiler Maker -
R {\; . T-No. 737 ZLucknow.
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IN THE HON'ELE HIGH COURT OF JUDICATURE AT ALLAHABAD
' SITTING AT LUCKNO *

Writ Petition Noe of 198L
Smbo Mariyam 0o sesessevees e : Petitioner
Versus
Union of India & other's sescecsccces Oppe Parties
- Annexure No.5

- The Hon'ble Minister for Railways,
Government of India, Ministry of Railways,
Railway Board, Rail Bhawan, New Delhi.

Sub: Petition for grant of pension and
other benefits to this widow
petitionere

Hon'ble Sir,

On having been denied justice at the low level,
this poor and helpless lady, who is the widow of late
Mohd. Sarwar, who was employed as a B.T. Boiler Maker
under the then Divisional Supdt., Northern Railway
Lucknow posted in the Loco Running Shed,'Alambagh/iKO,
dares to approach your honour through this petition for
justice and mercy. The facts of the case are as under :i=-

1) That the aforesaid late Shri Mohd. Sarwar
while working as a B.T. Boiler Maker under the Loco
Foreman, Northern Railway, Alambagh, Lucknow fell
seriously ill in the month of September, 1975 and as
such was unable conduct hig own affairs. He was
completely confined to bed and as such continued his
treatment under the private medical practitioner of the
locality which informations he had been sending to his
Loco Foreman of and one.

2) That on having recovered from illness, he
reported for duty to his Loco Foreman in the month of
April, 1976. He was not allowed to resume his duty

on the ground that his services were already terminated
under Rule 14(2) of the Railway S ervants Discipline
and Appeal Rules, 1968 by an order passed by the then

Senior Divisional Mechanical Engineer, Northern Railway,

Lucknow;0n request made by him, a copy ofthe said order
was delivered to hime
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3) That on receipt of the aforesaid order, the
petitioner's aforesaid husband came to know that his
services were teriminated with effect from 22.9.1975
i.eo from the date when he fell ill. The said order is
dated 22.3.,1976 and a copy of whichis being enclosed
herewith as Annexure 'A‘,

Pl

L) That on receipt of the aforesaid order, the
petitioner's husband preferred an appeal immediately to
the then Divisional Supdt., Northern Rly., Lucknow and
stated therein the true facts of hig illness duly
supported by the medical certificate any prayed for the
cancellation of the said ordere

5) That the competent authority took a judicious
view of the matter and decided to reinstate the
petitioner's husband in service. The petitioner's
husband, by the order of the competent authority, was
directed to appear before the Divisional Medical
Supdt., Northern Railway, Lucknow for his medical
examination and fitness. Accordingly, the petitioner's
husband appeared before the said Medical Authority and
got himself examinede .

6) That thereafter, the petitioner!s husband
received a letter bearing Noe.170-E/106/Md. Sarwar
dated 12.9.1977 issued by the then Divisional Supdt.,
Northern Rly., Lucknow intimating him that since he
was declared to be a T.B., patient by the Divisional
Medical Supdt., Northern Railway, bLucknow, he can be
taken back in service only after his medical fitnesse
He was further informed that medical treatment cannot -
be given to him in the Railway Hospital because he Was
already removed from service. A photostat copy of the
said letter is being enclosed herewith as Annexure 'B'e.

-

7) That on receipt of the aforesaid letter, the
petitioner's husband requested t he authorities that
instead of -treating him as removed from service under
rule 14(2) of the D&A Rules he may be retired from
service.on medical .ground, so that he may be able to
get his pension and other benefits arising therefrom
at such a stage when he had completed about 28 years
of his services but had no means of livelihood for him
as well as for the members of hig family. He also met
the authorities personally and requested for the said
relief, but all the time he was advised to get him
treateé privately so as to get his reinstatement in
service on medical fitness.

8) That with a hope of reinstatement in service
as assured by the authorities, the petitioner's husband
started his treatment privately but due to poverty

and there being no means of income, he could not
continue the costly treatment in a regular and proper
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manner and consequently on 18.12.1979 he died leaving
behind this helpless lady, two unmarrled daughters and
one dependant son.

9) That after some time, this petitioner moved
o~ representations to the authorities concerned for grant
of her pension and other benefits by treating her afore-
sald husband as retired from service on medical ground
instead of treating him as removed from service gs the
order under rule 14(2) of the DXA Rules, 1968 removing
her husband from service was highly unjustified and the
same was passed without any enquiry and that the peti-
tioner's husband was never on umisauthorised absence.

He was - seriously ill and confined to bed which informa-
tions he had been sending to his Loco Foreman for grant
of leave on medical ground. It is regretted that no
action has yet been taken by the authorities concerned.
The petitioner and other members of family have been:
starving and passing very hard dayse. Her daughters have
attained the marriageable ages but there being no means
of income, she is unable to marry them. On being denied
justice, this helpless lady approaches your honour for
Justlce and immediate relief, :

oY

In the name of justice, this helpless widow of
— the aforesaid late Mohd. Sarwar, Ex- B.Ts Boiler Maker
under the then Divisional Supdt., Northern Railway,
Lucknow with her folded hands requestes your honour
to call for the records and teke a judicious view of the
‘matter and by cancelling the order of removal from
‘lservice of her said husband, this poor lady may be granted
‘family pension by treating her said husband as having
been retired from service with all other benefits arising
from retirement, so that she and her children may not
face hardship and days of starvation.

A The petitioner hopes that her request would be
N considered at your end in the interest of a poor and
’ helpless lady at your earliest as she and her children
have been facing a very hard life.

‘,ONER Fo,‘, Thanking you,
.§° v), | _
',g,’ : a oo Yours faithfully,
M\ S gy
,%U &._. >gf ) -+ Thumb impression
AR (Smt. Mariyam) widow of
245 Jgﬁ? Dated 16.2.84 late Shri Mohde Sarwar,
\Qipf“ ALbh/’ ~ Ex., B.T. Boiler Maker under

the Divl. Railway Manager,
Northern Railway, Lucknowe

Address: House No.4, Rustam Nagar,
. Dari Wala, P.C. Sadatgana
Lucknow(U Pe)e

.

RT.L



Copy to :=

i) The General Manager, Northern Railway, Baroda
- House, New Delhi for information and similar
action and

ii) the Divisional Railway Manager, Northern Railway,
- Hazratganj, Lucknow for information and similar
action. This is in continuation of her previous
representationse,

RTT
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IN THE HON'HLE HIGH COURN OF JUDICATURE AT ALLAHABAD
" SITTING AT LUCKNOW ‘

Affidavit
In
Writ Petition No. of 198
Smt. Mariyam esevsace Petitioner
Versus
Ugion of India & Others sesseces Opposite parties

AQFFI.DAVIT

I, Smt. Mariyam, aged 50 years, widow of Mohd.
Sarwar, resident of House No.4 Rustammagar Dariwala,
P.0. Saadatganj, Lucknow, do hereby solemnly affirm

and state on oath as under :- .

1. That the deponent is the petitioner in the
above writ petition and as such is fully conversant

with the facts deposed to herein.

26 That the deponent has been read the accompany-
ing writ petition along with the annexures, the contents

of which she has fully understood.

3e ~ That the contents of paragraphs 1 to 18 of the

.

1
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High Court ‘~abad
I_ucknow' Riocch
24/29 ...
Date ,24- - 94'.. - aeer

pated Lucknow: Deponent .

«25 qb‘ty
%)
-l

writ petition are true to my own knowledge.

be .  That Annexures Nqs. 1 to 5 to the writ petition
are the true copies duly compared from their duplicates

and originalse
v R. TI‘
May 2k,  1984e

| Verification

I, the above-named deponent, do verify that

‘th_e contents of paragraphs 1 to 4 of this affidavit are

true to niy own knowledge. No part of it is false and

"nothing material has been concealed. So help mg God e

. -i—J}k

Dated Lucknow: . | Deponent.ﬂ T I

May 2k, 198k
' I identify the above-named deponent
who has signed before mee
| Advocates
Solemnly affirmed before me on 24.5.1984
atlo-ooa.m./@. by Smt. Marlyam
the deponent who is identified by

Sri . P. S‘hukfa

Advocate, High Court, Allahabad.
I have satisfied myself by examining the deponent
that she understands the contents of this affidavit

which have been read out and explained by me.
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IN THE HIiGH COURT OF JUDICATURE AT ALLAHABAD )

ORDER SHEET

&

Z—

R No. RE/Yy of 1985’}
s, , ‘
g } Bated of
Date ] Note of progress of proceedings and routine orders which
’ case is
‘ ; adjourned
N 1 o 2 3
e .
 QuEhy. > -
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INTHE CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD,
CIRCUIT BENCH, LUCKNOW.

| T.A. No. 1601 of 1987 (T)
( Writ Petition No., 2814 of 1984 )

Smt. Mariyam aee Petitioner,
Versus
Union of Indiz & others .. Respondents,
Index,
S. Ro. Particulars. Page na.
1. Re joinder 1 to 5

2. Annexure No, A 1,
Orginal Order No. 170-E/26/ 6tog
Mohd., Sarwar dzted 22.3.76
passed by the Sr, Divl, -
Mechanicgl Engineer, Northern
Railwzy, Lucknow removing
Mohd, Sarwar from service under
rule 14(ii) of Discipline and
Appesl Rules, 1968.

--ﬂ—w-—-ﬁ-——--—-—--——
; e _. « AT Sk [louan

Peti ti'oner.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD,
CIRCUIT BENCH. LUCKNOW

T.A. No. 1601 of 1987 (T)
( Writ Petition No. 2814 of 1984 )

Smt, Mariyasm cse Petitioner.

Versus

Union of Indis & others .. Respondents.

REJOINDER TO THE COUNTER REPLY
FILEDON BEHALF THE RESPONDENTS.

LK BN 2 N N 2

b— The petitioner begs to submit as under :-

1. That the contents of para 1 of the

counter reply call for mo remarks.

2. That the contents of para 2 of the
counter reply being irrelevasnt are denied as

stated.

3 That the contents of pars 3 of the
counter reply, in st for as they are contrary
to the facts, are denied and the averments
mede in psra 1 of the writ petitiom are reite-

i _ i 1’4‘;&4»”\‘ L, That the contents of pars 4 of the
i counter reply are denied aznd the averments

..'2.



(2) % %7:/

made in para 2 of the writ petition are reite-
rated. Since the husband of the petitidner
was not residing in the rgzilway quarter gnd
the railway hospital is zbout 9 Km. away from
his residence, he was suthorised to tzke treat-

ment out side.

5. That the contents of para 5 of the
counter reply, im so for as they are mot specific,
are denied amd the averments made in parss 3 aund

L of the writ petition sre reitersted.

6. That the contentes of para 6 of the

counter reply call for mo remarks, It is, however,

clarified that the order of removgl from service
has not heen vslidly passed under rule 14 (11)
of the Railway Servants(Discipline & fppesl)
Rules, 1968 speciglly when g Chargesheet was
issued in the cazse wherein sn enquiry,under
rule 9,was a must gnd in case the husband of
the petitioner was not participating in the
enquiry after due notice to him, the enquiry
should have been held exparte a2s provided under
the szid rules, It may be mentioned that no
notice for holding the enquiry wass received by
the husband of the petitioner though his perma-
nent residential address was availsble in his

Service Record.

7 That the contents of para 7 of
the counter reply sre denied znd the averments
made in para 6 of the writ petition are reite-

rated. The receipt of removgl order, which



N
» %

begrs the signature of the opposite party no.3,
is a conclusive proof to the effect that it was
delivered to the husbznd of the petitioner when
he reported for duty. The originsl order of
removVal from service dated 22,3,1976 is being
filed herevith as ANNEXURE NO, A-1 to this re-

joinder.

8. That the contents of para 8 ofthe

counter reply are denied asnd the averments made

in para 7 of the writ petition are reiterated.

The issue of letter dated 12.9.1977 ( Annexure

No. 3 to the writ petition ) by the opposite

party to the hushaznd of the petitiomer is indi-
. cative of the facéé?f—was issued a5 a2 result af

an oppesl preferred by the husband of the petit-

ioner, It is evident from the contents of letter

dated 12.9.1977 that the husbasnd of the petitioner

was sent to railway doctor for medicsl examingtion

for tzking him back on duty but he was declared

a8 a T.B. patient gnd as such was not taken back

on duty, These are the conclusive proof thaﬁ

such. actions were taken by the opposite parties

26 a consequence of the sppeal preferred by him,

9. That from the contents of para 9
of the counter reply, the agverments msde in
para 8 of the writ petition stand admitted by
the opposite parties, hence they do not call

¥ . for remarks.
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10, That the contents of pars 10 of the
counter reply are denied and the gverments made

in pzra 9 of the writ petition are reiterated.

11, Thet in reply to contents of para 11
of the counter reply, averments made im para 10

@f the writ petition gare rei%erated.

12, That the contents of para 12 of the
counter reply are denied gnd the evagrments made
in parss 11 and 12 of the writ petition are

reiterated,

13, That in reply to contents of para 13
of the counter reply, sverments made in para 13
of the writ petition are reitersted. Annexure
No.,3 issued in response to Annexure mo. 2 to
the writ petition supports the contention of

the petitioner.

14, That the contents of para 14 of the
counter reply are denied as stated zmnd the aver-
ments made in para 14 of the writ petitiom are

reiterated.

15. That in reply to contents of para 15
of the counter reply, sverments made in parss

15 to 17 of the writ petition are reiterated.
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16. That in reply te contents of para 16
of the counter reply, everments made in pares

18 2nd 19 are reiterated.

17. That the contents of parz 17 of the
counter reply =re denied gnd the averments made
in grounds (A) to (H) of the writ petitionm are
reiterated, The petitioner is entitled to the
feliefs. clgimed. The writ petition is liable

td he sllowed with cost.

P n
:‘:‘L I}i‘ o . ’ ‘
I_‘.:,_’ f’ - RTt -
Lucknow: Petitioner.

Vetificgtion:

I, the gbove-ngmed petitioner, do hereby
verify that the contents of parsgraphst 2, 2 )59
to/1,/4% /¢ of this rejoimder are correct

to my lmovledge and those of paragrephs % ¢ 2

2
te /7 are correct to my believe and

thasesfveragrephs — to _

are true on the hagsis of legal advice.

o e
&

S o K¢
) ' /ﬁ,“.} /‘&J"L:w
Lucknow: Petitioner:
Dated -3%-1989.
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In the Central Administrative Tribunal,. Allahsbad,
Circuit Bemch, Lucknow.

T.%. No. 1601 of 1987

Smt, Mzryam cee Petitiomer.
Versus
Union of India & others ... Respondents,

2 e o c 0

ANNEXURE KO. A-1.

?QX
%

—
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Drotiorn Detdeg, 4 d
DAvA el Dapdtto C2flec
Dos 170=1/26/11-01 commp. ~eknc? L3e 22-%- 7 4

{

Omd 2R3 Corar,
D.Z.Eoilor EDI.‘.OEQ

P Uaorcoo 0 20 Sarvor, Do E Boticp I%op urdop ID/IP
4o rocpeaciblo £ toing o t:r.-»ani;h,,zﬂc:ﬂ abroneo frc:: 22 9
ol 40 o1l obeonh conbravcsing Bulo 3 (1) o (1) of

[y Corpieo Genivst Dulon 1906, HEip vhorcabcout aloo axo :

26 homcap o (oloredd of Doy and adoo of ponorald publde
ony forthor ool of G2t I Bwvor B.T. Doilop [iop
in Deddvny corvicC So umlorinohio.

3. oscap 46 z;ﬂ conciconed thot adrcrngteneno of § ho ce
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