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In the Jon'ble Hizh Court of Judicature at Allahabad,
(Lucknow Bench) ,Lucknow

Application for interim relief

e

Celie Application Yo, (w) of 1984

Trit Petition ’;_70.( { ~of 1008 -

lohammad Ismail Khan, aged about 49 years, son of
Sri Azam Ali Khan, at present working as Guard,
N.E.Railway, sonda
Petitioner-
applicant

versus

1. The Union of India through the General lianager,

v.BE.Railway, Gorakhpur

2. The General Vanager (Personnel), V.E.RailWay,

Gorakhpur

3, The Divisional Railway lanager (Personnel),

N.E.Railway, Lucknow

4, Vanzoor Ahmad, aged about 46 years, at present
working as Guard at Gorakhpur care of Station

Super intendent, Gorakhpur
Opp-parties

This spplication on bshalf of the applicant

above-naned most respectfully showeth: -
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In the Hon'ble Hizh Court of Judicafurs at Allahabad,

(Lucknow Bench),Luckno/

/
/
- -

e
Application for condonation of delay in
filing re joinder -aff idavit

U] .;‘&pplication/;—’i}o. (QLV (w) of 1985

rit Petition No. 1978 of 1984

Tohammd Ismail Khan / , --Patitionar-
apnlicant

/Unf-’m of India and others --Opp-partises

This application on bshalf of the spplicant

abovg-naned most respectfully shoveth:-

1. That a copy of the counter-affidavit was served
/
on tha patitignars counsel vho on its receipt informad
/ ?
the petiiongr about the same and thanacsssity to

file a rajpinder-affidavit.
,/‘

2. That to msset the allegations contained in the
counter-affidavit it was nacessary to mss obtain Some
doc ungnts and certain information vhich has taken

om time; hence the delay in filing the rejoinder-

aff ifavit.
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CENTRAL ADMINISTRATIVE TRIBUNAL
Circuit Bench at Lucknow

Gandhi Bhawan, Lucknow
APRIL 27, 1989

Registration No. T.A.No. 1565 of 1987 (TL)

Mohammad Ismail Khan TR Petitioner
Vs,
Union of India and ors cesne Respondents

Hon' Mr. D.S. Misra, A.M.
Hon' Mr. D.K. Agrawal, J.M.

( By Hon' Mr. D.S. Misra, A.M.)

This is a writ petition which has come
on transfer under section 29 of the Administrative
Tribunals Act. 1985. The petitioner has prayed for
quashing the order dated 23-2-1984 contained in
Annexure No. 5, order dated 21-2-1984 contained in
Annexure No. 3 and the order dated 3-8-1983 contained

and for

in Annexure No. 4,to the writ petition/making a
change in the seniority of the petitioner in the

Cadre of Guard, North Eastern Railway, Lucknow Division.

2. The brief facts of the case are that the
petitioner, while working as Trains Clerk in
Samastipur District of N.E. Railway was ordered

to be transferred to Gonda District by the Chief
Operating Superintendent, Gorakhpur, vide letter
dated 19/21-7-1965. The petit ioner joined his duties

at Gonda on 24-10-1965. The petitioner was promoted

as Guard Grade 'C! vide an order dated 12-11-1968.

\&/ cee2/=




The District Operating Superintendent, Gonda,

passed an order by which the petitioner and the
opposite party No. 4 Shri Manzoor Ahmad were
promoted to the post of Guard Grade 'C' under office
order dated 12-11-1968. The petitioner resumed
duty of Guard with effect fram 13-11-1968, whereas,
Shri Manzoor Ahmad joined the post of Guard on
28-11-1968. A provisional seniority list of Guard
Grade 'C' of the Lucknow Division of N.E. Rilway

was published on 1-5-1972 and in that list the name
of the petitioner was shown at serial No. 151,while,
that of Opp. Party No. 4 was shown at Sl.No. 155,
However, in the seniority list of Guard Grade 'C' as
on 1-5-1978, which was circulated by letter dated
21-2-1979, inter-se seniority position between the
said Opp.Party No. 4 and petitioner was disturbed
ard the petitioner was shown junior to the said

Opp. Party No. 4.

3. The petitioner preferred a representation
which was decided in his favour by the General
Manager, who, by his letter dated 19-8-1980, decided
that since the petitioner was senior to Opp. Party
No. 4, in the Cadre of Trains Clerk, the petitioner
be treated as senior to the Opp. Party No. 4, in the
Cadre of Guard Grade 'C' also. The Divisional
Railway Manager issued a corrigendum to the seniority
1ist published on 21-2-1979 for the Cadre of Guard
Grade 'C' and the petitioner's name was placed at
sl.No. 78«A, above Opp.Party No. 4, whose name in

the said seniority list was shown at Sl.No. 79

(Copy Annexure No. 2)., T the seniority list of Guard

R s
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Grade 'C' as on 1-5-1981, the petitioners name
was shown at Sl.No. 71 and that of the Opp. Party
No, 4 at S1l. No. 72. However, by a letter dated

21-2-1984 issued by the Divisional Railway Manager(P).

it was intimated that in tems of Gere ral Manager's
(P), Gorakhpur's letter dated 3-8-1983, on a (
reconsideration of matter of seniority of Opp. Party
No. 4, it has been decided that the petitioner would
be treated as Junior to Opp. Party No. 4., on the basis
that the Opp. Party No. 4 was already working as

Guard Grade 'C', when the petitioner joined his

Cadre of Trains Clerk at Gonda on 24-10-1965( copy
Annexure-No.3). The grievance of the petitioner is
that the order dated 3-8-1983 (copy Annexure-No.4)

and subsequent order dated 21-2-1984 (Copy Annexure
No. 3) have been issued without the petitioner being

given an opportunity to explain his case,

4, By the impugned order dated 23-2-1984,
the petitioner has been assigned seniority at

E£l. No. 109-A below that Opp. Party No. 4 (copy

Annexure-No.4). In the reply filed by the respondents,

it is stated that although the length of service

of Shri Manzoor Ahmed Opp.Party No. 4 as Trains

Clerk is less than that of the petitioner, yet the

two persons being borne on seniority unit of two

different districts, the same is not comparable

and is not .relevant in the instant case. It is

also stated that Shri Manzoor Ahmed was deemed to have
been promoted as Guard Grade 'C' with effect from

2-8-1965, prior to the joining of the petitioner

at Gonda District on 24-10-1965 as Trains Clerk,

@«/ Sy
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It is further stated that Shri Manzoor Ahmed,

Opp. No. 4 was allowed profoma seniority below

to Shri I.P. Singh at S1.No. 108 of the seniority

list showing the position as on 3-8-1965 under
District Operating Superintendent, Gonda letter

dated 7-2-1973 ( copy Annexure-CA-I). The respondents
have further stated that the decision contained in
General Manager's, Gorakhpur letter dated 19-8-80
giving seniority to the petitioner above Opp. Party
No. 4 was considered in the Pemanent Negotiating
Machinery Meeting with Divisional Railway Manager

and the matter was referred to the General Manager,
who desired that the mse be reviewed. As a follow

up action, the case was reviewed and the Gereral Manager
®) Z?diié letter dated 3/8/1983, revised the position
and decided that the Opp. Party No. 4, having been
pramoted as a regular Guard prior to the posting of
the petitioner on transfer to Gonda District as Trains
Clerk, the petitioner could be treated as junior to
Opp.Party No. 4 as Guard on promotion post from
Trains Clerk. Accordingly tﬁe seniority position

has been pvised vide orders dated 21-2-1984 and 23-2-84.

Se We have heard the learned counsel for the
parties and carefully perused the documents on record.
The petitioner's case is based on his contention

that he had put iN longer years of service as Trains
Clerk than Opp. Party No. 4 and he,as well as,Opp.

No. 4 were promoted to the post of Guard Grade * C*

in November, 1968, and, therefore, he should be treated
senior to Opp. Party No. 4. However, it is noticed

that on a representation made by Opp. Party No. 4 on

& b




a subsequent date, the competent authority

decided to treat him as having been promoted

as Guard Grade 'C' on regular basis with effect

from 2-8-1965, whereas, the petitioner was promoted

as Guard Grade 'C' on regular basis, only in November,
1968, Thus, the date of regular promotion of Opp. Party
No. 4, as Guard Grade 'C', is earlier than the date,

on which the applicant joined as Trains Clerk at

Gonda on 24-10-1965, on transfer from Samastipur
District, We have considered the matter, and we are

o the opinion that the impugned orders have been
passed by the competent authority, in exercise of

their powers, and in accordance with the rules of -
seniority, and there is no infimnity or illegality

in these orders.

6. For the reasons mentioned above, there
is no merit in the petition, and the petition is
dismissed without any order as to cost.
k& C:%><°“.“’<7. ' | HWW"/
T 26 ¥y
MEMBER (J ) MEMBER (A)

(sns)

Lucknow, =

ln
APRIL 2%, 1989,
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In the dbn’blu High Court of Judicabure at Allahabad,

(Lucknow Bench) ,Lucknow

Writ Petition no.

Viohammad Ismail Khan
varsus

Union of India and others

Index
S1. Description of paper
no.
1, Writ Petition
2. AMfidavit
3, llemo., dated 17,10,1965
4, Corrigendum dated 7,10.1980
5, 2k, Letter dated 21.2,1984
6, Order dated 3.8.1983

7. Corrigandun dated 23.2.1984
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serial no.109-4A instsad of ssrial m. 71 as @ssigned
in the said seniority.list . As shown above opposite-
sgniority list had been

rty mo.4 in tm said s

at sgrial no.72 while the petitioner

had been assigned ssnio
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18, That the petitionar and opposite-party no.4 are
presently working as Guard Grade 'B' scale Ks, 330 =560

as a consequaence of restructuring of certain posts

in the Indian Railways and the post of Guard Grade 'C'
having been upgraded.Bue to the said restructuring
promotion'to the next higher post of Guurd Br. A

is likely to be made in the naar future since

certain vacancies in the said grade would arise.
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Promotion to the said post has to be made on the
~principlel of seniority subject tothe rejection of
unfit and by reason of the impuzned oré.-raré the
patitioners chances of promotion to the post of Guard
Gr, 'A' scale ks, 425-600 would be prejudicially affected
and marred,
1
19. That in the circumstances detailed above and
having no other equally effective and spesdy alternative
WY renedy the petitioner seeks to prefer this petition

R and sets forth the following, amongst others,

ROUNDS:

162

(a) Because the reason assigned for treating
opposite-party no.4 as senior to the petitioner in
Gensral Managar (P)/Gorakhpur's letter dated 3.8.1983
o5 also in the consequential orders passed by the

4 Divisional Railway Vanager by his letters dated
21.2.1984 and 23.2.1984 1is wholly untenable and
ignores the fact and ¢ireunstance that the said
opposite-party no.4 had been reverted twice af ter
having baen promoted to of ficiate as Guard Grade G

on 3,8<1965.

(b) Because the assumption in the impugned orders
that opposite-party no.4 was entitled to be treated

as having been promoted on 05.2.1965 being contrary

to facts, for reasons stated in para 17 of the

writ pétition, the decision totreat opposite-
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€ 3 )

party no.4 as senior to the petitionsr is clearly
vitiated.

(¢) Bscause by reason of the faect that the promotion

of opposite-party no.4 was made at a time When the
petitionar, though having been ordered to be transferred
to Gonda District, in administrativs interast could

nob join on his not being spared is clearly held to be a

fortuitious promotion and no advantags of the

said promotion could be givan to opposite-party no.4

in view of the fact that thereafter he was revarted
twice to the post of Trains Vlierk and in accordance
with the seniodtjposition in the cadre of Trains
Clerk was promoted subsgquently in a regular capacity
% as Guard Grade 'C' that the petibioner and that bsing

So, tha impugned ordars are cleirly illegal.

(d) Because in view of the fact that the petibioner

was senior to opposite-party no.4 in the cadre of

Prains Clerk and having been promotsd in a regular

Ve
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capacity sarlierthan opposite-party no. 4 1is

entitled to seniority over opposite-party no.4. A

decision to the contrary in the impugned ordsrs is

c¢learly illsgal.,

(e) Bscauss, in any case, inasmuch tha petitionar
was not ziven any opportunity to show causs or
apprised of the representation stated to have been
made by opposite-party no.4 on a consideration of
which the impugned orders were passed, there has
basn gross violationof tha principles of natural
justice and the impuzned orders dessrve to be

quashed.

Wherefors, it is respactfully prayed that
this Hon'ble Gourt be plsassd:-

(i) to issue a writ of certiorari or a writ, order or
direction in the naturs of certiorari to quash the
order dated 23,2,1984 contained in Annexurse no.d,
ordar dsted 21.2,1984 contained in anngxure 3 and

the order dated 3.8.,1983 contained in Annexure no.4

to the writ paetition.

(ii) to issue such other writ,direction or order

ihcluding anorder as to costs which in the circumstance

of "the case this Hon'ble Court may desm just and

: : (B.C. Saksefia)
??fi?i%%%kn°w aAdvocate

Counsel for the petifisnar

&
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In the Hon"ble

oh Court of Judicature

Ly

atllahabad

Luclknow Benclh,Lucknow.

Ty

writ Petition No. el ¢ 13

Mohammad Tamail Khaleess 7 o

00-00-0»;'
versus
ynion of India and anothel'Sees e oo oo R

Annexuie oo 1

b b g ety A e,

J_.'Oa‘bu ‘_JLL;..) L)\.,.:_.LL ,\\_LL‘ ]"CL‘) 9
F rom
CixlC, oL th: station Mastel,

vvvvvv

Iu Katwmb ag

et et

No.SM/E/TNC/65 17.10.65 dated

To

ari Mohammad Temail Khan

'”'“alflu el k,uhc_‘ualii‘-l_eu a guardship)
t Q_L.‘a»L J.’\JCLJ,

Aaﬁkatiaﬁ;uj (apgy mistt.)

l_‘

e
=y

'T-*,Ubf'"“C"-'-—f""“cﬁ“i.i‘lﬁf patthev,

™n nb,\(ﬁi,\;lp‘ﬁ +n+ he —.-.{';...]/13-: T8 f‘f“"\iC"

jomBjremdCE Aat * 70.8..5 aad

/

ara~T N0

)

bLblL) ner

DD e partiea

jn term o1 coPs(R)/GER" s offide order =0«

B/IX/2 U/4/IL/‘TN‘G dated 1")/2'!.7.65 you'aIe

hereby gpared irom 17410624 -lioOxlt;‘aubi'c; o)

conda Tistl in your existing scale of pay

(Ls.110—180? and posted 1n gonda Tigttsundel

: SPim % Ten 4 MY R SN L e WA
?OS/Qoﬂua on nwﬂLu;pbiuthd GrouilCGe

vouare advised {0 Irepor’ yourgelf Lo

ll.L-L‘Jilovolootoll‘]J 5

o,.pate of ;ppoiﬂtmenh... 4.2.1956

%s.Date ot confirmations A2+ 1901

4.pate of paya v present. 8,159/~ BeMs

6.Next Increment due o
oy t Increment due o ....2;_;.&.190,0

for duvy with t he following particulars
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In the High Court of Judicature at Allahabad.

Sitting at Lucknowe
writ Petition No. [9778 of 1984

Mohd. Ismail Khan ssesses Petitionerx

Versus

Union of India & others esss.Opposite Parties.

Counter Affidavit on behalf of Opposite
pParties No. 1 to 3.
I, Sheo Murti, S/o Sxi Avadh Bihari, aged
about 49 years, Assistant Personal Officer, North
Bastem Reilway, Lucknow, do hereby solemnly affimm

nd state en oath as under -

1. That the deponent is working as Assistant

Personnel Officer, North Eastemn Railway, Lucknow and
is conversant with the facts of the case.

2. That the deponent has read the contents of the
writ petition and has understood the same.

Se That the contents of paragraphs 1 and 2 of
the writ petition are admitied.

4. That in reply to the contents of paragraph 3
of the writ petition it is stated that the petitioner

was transferred for posting in Gonda Q@.atrict and
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although he was spared to carry out the tmnsfer order
in time he did not join Conda district immediately and
applied to Distt. Operating Superintendent/samastipur
for 30 days leave on the grounds of sickness o his
wife. The Distt. Operating Superintendent/ Semastipur
had told the petitioner to proceed on tmansfer to COonda
and take leave after joining at Gonda but the petitioner
remained on leave from 26.8.65 to 11l.9.65. Bven there-
after he sought extension of leave from Distt. Operating
Superintendent/Same stipur on the grounds of sickness

of his wife and also requested for postponing his
transfer for two months. He jolned Gonda District on
24.10.65. Thus 1t 1s clear that the petitioner of his
own accoxrd joinedGonda District on transfer on
administrative ground only on 24.10.65 although he wes
spared earlier but remained at Samastipur, of his own

accoxde.

S. That in reply to the contents of paragraph 4

of the writ petition, 1t is stated that although the
length of sexrvice of Sri Manzoor Ahmad, Opp.party No.4
as Trains Clerk, xskX Xh& is less then that of the
petitioner as Trains Clexrk, yet the two persons being
borne on seniority unit of two differemt districts, the
gsame is not comparable and is not relevent in the insta-
nt case. Besides Sri Manzoor Ahmad was already officlat-
ing as Guard/Grade 'C' in scale &. 130=225 weeefs
2.8.69, prior to the joining of the petitioner at CGonda
Distt. on 24.10.65 @3 Treins Clerk.

6. That the contents of paragraph 5 of the writ

petition as stated by the pet;tioner are not admitted.

z s,
L
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The opposite party No.4 Sri Manzoor Ahmad was promoted
as uard in Conda district weeofs 24860 prior to the
joining of the petitioner on transfer from Samastipur
district on 24.10.65. The petitioner althogh was
transferred on administrative grounds from Samastipur
to fonda district yet he did not join Gonda district on
transfer immediately and remained in Samastipur Distt.
of his own accord by taking leave on his private

account.

7 o That the contents of paragraphs 6, 7 and 8 of
the writ petition are admitéed.

Se That the contents of paragreph 9 of the writ
petition as stated by the petitioner are not admitded.
The petitioner and the opposite party No.4 Sri Manzoox
Ahmad were promoted to the post of Guard/Crede 'C' under
Office Order No. E/Misc./145/mard/6s dated 12.11.63

by Distt. Opemting Superintendent/Conde and in pursu-
ance of the same a the petitioner resmmed duty of

ard weeefe 13.11.68 and Sri Menzoor Ahmad joined the
post of Guard on 28e.ll.68.

Qe That the contents of paregraphs 10 and 11

of the writ petition are admitted. It is, however,
submitted further thet Sri Manzoor Ahmad, Opposite
party No.4 was allowed proforma seniorlty below Sri
1.P. Singh at Sl. No. 108 of the seniocrity list showing
position as on 3.5.65 under Disti. Operating Supdt/
Conda's letter Noe. E/MA/uard/72 dated 7.2.73. A true
copy of letter dated 7.2.73 is being annexed herewith

as Annexure No. A-1 to this counter affidavit. Thus

T W s e
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the seniority position shown as stggtgg by tpe
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petitioner atood modifiede Accoxdingly in the seniority
1ist showing positicn of axd as on le8.7z the
position of the opposite party No.4 Sri Menzoor Ahmad
was shown higher to that of the petitioner correctly.

10.% That the contents of paregrephs 12, 13 and 14
of the writ petition are admitted.

1l. That the contents of paregraphs 15 snd 16 of
the writ petition as stated by the petitioner are not
admitted. It is, howeer, submitted that consequent
upon revision of the seniority position of the petition-
er in the senlority list showing position as on le5.81
as a result of the declsion conteined in GCeneral Manager
(Personnel) Coxakphbpur's letter dated 19.2.80, the two
Upions of the RKailway Administyation i.e. North Fastem
Reilwey Mamdoox Union and Purvottar Reilway Kammchari
sangh represented in the Qermanent Negotiating Maechinazry
meeting with Didsional Reilwey Menager and the metter
gas referred to the Cenexal Manager, who desired the
case to be reviewed. The case was reviewed and the
General Menager (Personnel) under his letter No. B/285/
4/15/Cuad/VI dated 3.8.83 revised the position end
decided that Sri Menzoor Ahmed, Opposite Party No.4
has since been promoted as regular guexd prior to the
posting of the petitioner on transfer in Conda Distt.
as Trains Clerk, the petitioner would be treated &s
junior to the opposite party No.4 as Cuard, @

promotion post from prains Clerk. Accordingly, the

geniority position had been reviskd and the corrigendu
to the seniority list was issued as contained in
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o
office oxder No. B/11/265/4/Cuazrd dated 21.2.84 and

corrigendum dated 23.2.84. 4 tmue opies thereof dated
anv's-

21.2.84 and 23.2.84 and annexed herewith as Annexare Noe.

A=2_and A-3 to this counter affidevit. This would
reveal that the matter wes considered and decision

was correctly axrived at by the Reilay Administration
in determining the correct seniority of the petitioner
vis-a-vis the opposite party No.4, Srl Manzoor Ahmed
in the facts and circumstances of the case and there

is no illegally in the same.

12. That in reply to the consents of paxegraph 17
of the writ petition it is stated that the date of
promotion of Sri N.S. Verms is 25865 and not 25265
which appears to be a typogrephical mistake in the
senfority 1list of Guard *(C*' showing position as on
leSesle Sri Manzoor Abmad, Opposite rParty No.4 was
allowed proforma seniority weeefe. 3.8.65 by virtue of
his promotion and given position below Sri I.P. Singn.
As the petitioner has been allowed regulaxr promotion
as Mard weeofe 12.11.68 and his seniority has been
correctly declded by the Ceneral Manager (Personnel
under his letter dated 3.8.83, the question of the
date of promdtion of Sri N.S.Verma ggfy Sri Manzoor
Abmed has no relevance, as he hasto take his position
at the appropriate place as decided by the competent
authority affer considering the facts and circumstance
of the case case of the petitioner and that of Sri
Menzoor Ahmad.

13. That in reply to the contents of paragraph
of the writ petition only this mach is admitted that
o = o
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petitioner and Syi Manzoor Ahmad, Oppmobite Party No. 4
have been promoted and are working as Cuard/Grade 'E!
in scale is. 330-560 weeefs le6eB8le Rest of the contents
of paragraph are not admitted. It is, howe§x, further
mentioned that the promotionto higher grade post would
be done in accerdence with the w rules and on the besis
of seniority position already maintained by the
Railway administration.

14. That the contents of paragraph 19 of the

writ petition are not edmitted. The petitioner had
altemative remedy od representing his case to the
Railwey administretion 1f he was aggrieved with the
decision of the Ceneral Manager (P) dated 3.8.83,
which he has not resortedto. The petition is, there -

fore, not meintainable.

15.  That the grounds taken by the petitioner

are not tenable in law.

16=- That the petitioner is not entitled forx

the direction prayedfor from this Hon'ble Court

as there is no violation of the progedure and rales
and the decision in fixing the senioxity of the
petitionexr has been taken by the competent authority.

17- fhat the writ petition is liable to be

dismissede.

Lucknow: Dated: Deponent.

1984 .

<’ Verificdtion

N N N

I, the deponent named above, do hereby

e v‘eoa\jgfy that the contents of paragre ohs
R\
@S




of this counter affidait

are true to my own knowledge and that of paragraphs
are based on informetion

derived from the records of the Rellway and that of

para graphs are based on legal advice.

No part of it is false and nothing material
hagbeen concealed. So help me Code

Lucknow:

Dated: e 1284, Deponente.

Iidentify that deponent who has signed

before me.
Advocate.
Solemly affirmed before om me on
at 8 eme/peme by Sri Sheo Murti, the deponent,

who is identified by Sri Krishna Chandra, Advocate,
igh Court, Lucknow Bench, Lucknowe

I have satisfied myself by examining the deponent that
he understands the contents of this counter affidavit

which have been readout and explainedby me..

—




In the High Court of Judiceture at Allahabad.
sitting at Lucknowe

Writ Petition No. of 1284
=
Mohd. Ismall Khan evoes PetitIOQQIQ
Versus
Union of India and others u.u{)pp.partiEB.

ANNBRURE NO, A=l

v

NORTH_EASTERY RATLAY

g -

OFFICE OF THE
DIVIL. SUPDT. (P) LUCKNOW.

No. B/MA/Cuaxd/73 Dated: Februaxry 7, 1373.

The SOSO/G{?
N.FEe Railway

sub: genlority of Shri Vanzeox Ahmad Gaaxd/GKPe

phe @bove named was reverted to the post of
WG on guota 8djustment under the 0ffice oxder of
ex-D0S/ @ No. B/Misce/145/Ga rd/65 dated 13.10.65 hence
he 1.«3 also given the benefit of proforma seniority as

allowed to §/Sri ReM.Sharme and I.P. Singh. Accordingly
geniority of Sri Menzoor Ahmad {s fixed below the name
of Sri I.P.Singh as previously shown in the provisional
sentority 1ist of (uands as onl.5.69+ ~

54/ -
/DIVISIONAL SUPDT. (P) LJN

TRUE_GOPY.
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3. That tha delay in filinz the rsjoinder-af fidavit
has not occasionad any adjournmant of the hearing.of the

patition.

"herefore, it is respectfully prayed that
this Hon'ble Court bs pleased to eondone the delay
in filing the rejoinder-of fidavit and direct that the

samg which accompaniaes this application be brought l

on racord. ¥ \g
|

Dated Lucknow (B, r.uahaana) |
Advocate
16.1.1985 Gounssl for the applicént
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In the Hon'ble High Court of Judicature at Allahabad,
(Lucknow Banch),Lucknow

Re joinder-afficavit in reply to the counter-
aff idavit of opposite-parties nos. 1 to 3

it Petition Mo. 1978 of 1984

i - IR T e
__ "4 iohanmad Ismail Khan . --Petitioner
ver sus
Union of India and others --Opp-partiss

son of cri Azam Ali Khan, at present vorking as Guard,
X5x WN.B.iailway, Gonda, do hereby solemnly toke

oath and affirm as under:-

1. That the deponert is the petitioner in the above-
noted rrit petition and is fully acquainted with V
(_L ) - the facts of the case. He has perued the counter-
PA7 g affidavit filed on behalf of opposite-parties nos.

o f g 1 %o ’8 and has understood the contents thersof.

o 5. That the contents of paras 1 to 3 do not call

for any reply.




s

3. That the contants of para 4 in so far as they

are contrary to the assertions made in para 3 of

the vrit petition are denied and the said assertions

are hersincgain reiterated.

Tt is stated that the

'petltlonar adm1ttedly had proceaded onlﬁava on
26.8.1965 on the grouno of the 1llnaSs of his vife
and remained on lsave till 11.9.1085. .The paetitioner

then was epnrised of the office order dated

20.8. 1965

passad by the District Oparating Superintendent,

Samastinur .

The petibioner in view of the ill-

health of his wife recuested for extension of his

laave for a further period of tvo months. The

petitioner reported for duby and vas thereafter by an

order confained in Annexure 1 to the vrit petition
soqrﬁd for the first time on 17.10.1965 from the

post of Trains Clark Narkatiaganj to 301n on transfer
to Gonda District. The allezation in para 4 that

the petitionsr was spared to carry oub transfer order

in time is vholly baseless and is factually incorrsct.

Bgsides the order contained in Anserure 1 no

gare memo Orno order sparing the petitioner from

Narkatiaganj had been passad.

Tt is stated that

since prior to the pasSsinz of the order by the

District Operating uuobrlnfﬁnoa“t Samastipur ,

viz 20,8,1985 orders for promotion of oppocite-

nurty no.4 had been passed, the petitioners

contlnudnce on leave from 26.8. 1965 has without

relevance been detailed in the counter-affidavit.

It is moot to state that the petitioner owuld at

bast have been spared to join in Gonda on

30.8.1965 or any date theresf ter only.

By that



time order for promotion of opposite-partyno.4 had

been passed. Duse to administrative lapse between 218t
July 1985 and 30.8.1965 no action to spare the
petitioner had been taken and adnittedly the petitioner ‘
was working during the said period from 21.7.1965 to
96.8.1965 . Wo delay in the circumstances can be
attributed to the petitionsr in not joining , The

petitionar having been spared only on 17.10,1965 to join

on @dninictrative grounds should in no manner be
pade to suffer and that is exactly the grievance in

the writ petition.

4, That the contents of pard 5 do not in &ny ménner
controvert the specific assertions made in para

4 of the vrit petition. Wevertheless, the sid
assartionS.are hereinazain reiterated. Admittedly
an order for oppocita-party no. 4's nremopion was
passed on 3.8.1965. The ordar for the petitioners
transfer tésugh passed by the COPS on 21.7.1965 vas
acted upon by the District Operating Superintendent,
Sapastipur when he passed the arder dated 30.8.19605.
The said delay has resulted in undue advantage to
opposite-party no.4 “ho adnittedly has lesser lenzth

of service in the cadre of Trains Clerks.

5. That the non-adnission of the assartions made in

para 5 of the writ petition is wholly baseless. The
contents of para 6 do not in any manner controvart the
spacitif assertions made in pare 5 of the vrit

petition. The allezabions in the last part of

para 6 are repetitive reply to vhich has alrsady been
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ziven, The assertions in reply thereto are herein-

again reiterated.

6. That the contents of para 7 do not call for

any reply since the assertions made in paras 6, 7

‘and 8 of the writ petition have been admitted.

7. That in reply to the contents of para 8 if is

stated that evenif it be that opposite-party no.4 cane
to the promoted to the post of Guard grade 'C' by an
order dated 12.11.1968, the adnitted fech is that

the petitioner had joined the said post on

13,11.198 9nd the said opposite-party no.4 had joined
the said post on 28.11.1968. FKor purposes of reckoning
their seniority onthe post of Guard Grade 'C*' since the
lenz h of servics on the post is the relevant

criteria, the date of joining onthe post of Guard

ar. 'C'bacomes the starting point.

8. That the contents of péra 9 in so far as they
adnit the assertions made in paras 10 and 11 call for
no reply. It is stated that in the seniority list
of Guards Gradﬂ 1G! as on 1.5.1989 the petitioners
nipe was Shovn balov opposite-party no.4 on the
specious basis that opposite-party no.4's date of
joining the post of Guard Gr. 'C' was 8.8,1965.
The said seniority list lost its relevance
since admittedly %ggzgirseninrity list as on

' -
1.5.1972 vas published and the petitioner was shovn
at serial mo. 151 vhile opposite-party no .4 vwas sho¥n
gt serial no. 199 thersof « It 1S gtated that by an




of fice order dated 2.5.1966 tha petitioner as also

opposite-party no.4 and ri Ram MYarat Sharma and Sri
Tndra Pal Singh vers ordered to be revarted from . {
tha post of Guard Gr.'C'. GSarvsri dam ‘urat hdrﬂa and
Indra Pal Singh were,hovever, allo-ed to conbinue 1
tamorarily by the said order. Opposita-party mo.4 it
appsars mdds a repressntation behind the petitionera backl
as a conseéquenca of vhich Annexure A-1 dabted 7.2.1973
appsars to have been passed. It is statad that the 1
petitionar was not apprised at any time of the said
raprasentobion and order. It is further stated thab

since a revised seniority list as on 1.5,1972 had
already baen published and the patitioner after the
reversion by order dated 2.6.1966 as also opposité-

party no.4 came to be promoted to the post of Guard ‘
arada 10! with effect from 13.11,1968 and 28.11.1968
rgspectively, there was no warrant to give opposite-
party mo.4 tha banafit of his saniority position in
tha already superseded ssniority list of Guards Grade
'C' as on 1.5.1969 by means of Annsiure A-1 dated
7.,2.1973. It is stated that beteeen 2.6.1968 and

28.11.1968 opposite-pacty no.4 continuad on tha post of

~ Trains Clerk and mt on the post of Guard Grade 'C'.,

Thus % ere vas no wari@pt to pass tha arder dated

T 4.1383 eontalnad in Annexure A-1. A true copy of the
relevqnf axtract of the offica order datﬂd 2.6, 1966

is baing annaxed as Apnexurs no. 8 to this rejoin‘er-
af fidavit . It is further pointed out that in viaw of
tha adnitted position that opposite-party no.4 had

baen reverted from the post of Guard Grude 'C! by

an order dated 12.10.1965 his promotion as mada by




/\L
T
A

arder dated 3.8.1960 also loses its relevance and no
bamef it of that promotion can bs ziven to opnosite-
partyno.4. Further it is relevant to point out that
opposite-party no.4 soms time after the order for his

reversion dated 12.10.1965 came to be promoted as

' Guard Grade 'C' in cafe Season and Was Subsequently

azain revertad by an order dated 2.6.1966. This fact
shows that thae order dated 7.2.1973 was passad without

any valid basis. The last promotion order of opposite-

party no.4 to Guard Grade 'C' Which wa$ subsisting when

the said order came to bs passad was only vith effect
from 28.11.1968 vhils the patitionars promotion was

vwith effect from 12.11.1968. The plea that the seniority

‘position stood modified is vholly basesless and the

saniority position indicated in the seniority lish

as on 1.5.1978 was clearly on untendble grounds.

9. That the contents of para 10 do not call for any
réply.

10, That the contents of para 11 seek to reproduce the
contents of the order dated 3.8.1983. The same in

so far as they are contrary to the assertions mide in
paras 15 and 16 of the writ petition are denied and
the said assertions are hereinagain reiterated. For
the reasons already detailed above and on the basis
bf the facts admitted evidently the circumstance that
opposite-party no.4 was promoted on 3.8.1965 as

Guard Grade 'C' was vholly irrelevant. Ths only
sur¥iving circumctance was that the petitioner's

date of promotion and continuance on that post of

Guard Grade 'C' was earlier than opposite-party no.4,
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viz., 13.11,1968 and of opposita-party mo. 4 1S
8.11,19068. 1In view of the said facbs the petitionaer
eravas indulgence of this Hon'ble Gourt to deberming
the tanability of the order impugnad in the it
patition and respact fully submits that ths same

is based on incorract apprasiatidn of the relevint
facts and deliberabe ignorance of tha relsvant circums-

11. That the contents of para 12 in so far as thay
admit that the data of promotion of Sri N.3.Verma

is not 25.2.1965 as indicated in tha impuzned order
but is 05.8,1965 call far no reply. The justificabion
given on the adnitted facts of the cass is clsarly
anténable and bassless. The assertions mde in para
17 of the writ petition are hareindzain reiterated and

anything contrary thareto in para 12 is denied.

12. That in reply to the contents of para 13 it 18
stated that the assertions made in para 18 of the
wpit patition have not basn controvartad. The order
placing the petitioner above opposite-party no.4 in
the cadrs of Guards Grade 'Z! scale Rs. 330-560 with

affect from 1.9 .1981 shous the petitionér s nameé at

a serial higher than opposite-party no.4. The
assertions made in para 18 of the wpit patition are

hersinazain reitacated.

3
13. That the pleas in paras 14, 15, 16 and 17 are

lezally untenable and ara, tharefors, denied.

\4 o \M~N\3ﬁ4,tuyﬁ,

Uatad Luckn
16.1,1984, s

"
bﬂﬁDﬂﬁnt
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1, the deponent named above do hereby

vorify that the contents of paras 1 to

13 are trus to my ovn knovledge. Mo part

of it is fase and nothingz material has baen

concealed; so help me God. Mats Servant Wae
Dated Lucknow Deponant

16. l. 1985

L I identify the deponant vho t?%ad in my presencs.

(-\.LQ uﬂ?lV&Sth‘d)
Clerk to Sri B.C.Saksana, Advocate

Solemnly af firmed before me on /¢-/- ¢
at G-7o @.0/p2 by $s /L’/c'[f/f NorealX folan
the deponent ‘ho is identified by &ri Ll st
#Honer clerk to &ri 5 -C fwneas
@ Z . Advocate, High Court, Allghabad. I have satisfiaed
/H/ o myself by examining the deponent that he understands
the contants of tha affidavit vhich has bsen read

out and @xplainad by me.

‘ﬂ‘c/év/’a/ﬁ/

PEY N T2ASAD
0'".((" i LS ONER
H)N habad
Lok

No/&‘}/?/)/ s
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Tn the Hon'ble High Court of Judicature at Allahdbad
' Incknow Bench,Lucknow.'
: « : a9
Writ Petition No. of 1l98%

Mohammad Ismail Khan ,... ‘i vesososPetitioner

versus

Union of India and ancthers,..... .isss s0ppeparties

Annexure ﬁo.é;

NORTH EASTERN RATTNAY
_QFFICE ORDER,

on expiry of the cane season the following

reversions,promotions and transfers are ordered

to take immediate effect,

1, Sri LHam AsTey ¢ffg,cane season Guard /MU is
reverted to his substantive post of TNC and"posted
to Mankapur, i

2. "8ri Abdul Jabbar,0ffg,cane season Guard/GD is

reverted to his substantive post of TNC and posted

‘to Gorakhpur,

3, Sri Indra Deo Pandey,0ffg,cane season Guard#
oD is reverted to his substantive post of THC and

posted to Gorakhpur,

4, 8ri Mohd.,Ismail Khan,0ffg,cane season guard/
Gonda is reverted to his substantive post of TNC
and posted to Gonda,

5, Sri Manzoor Ahprad ,0ffg,.cane season Guard /
ANDN is reverted to his substantive post cf TRC
andposted to Gorakhpur,

6, Sri Mohd,Amir lasan,0ffg.Cane Season Guard/

Gonda is reverted to his substantive post of THL

and posted to Gorakhpur,
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The following offg.Guards also are/ 4@
reverted to their substantive post of THCs and Ci:>

posted at Stations noted against each name,

7, Sri Ram Murat Sharma as THNC /Gonda,
e, Sri Imdra Pal Singh as TNC/Gonda,
Sarvashri Ram Murat Sharma and Indra Pal

aingh are hovever alloved to continue temporarily
as Guards against temporary v acancies of Guards Sri
M.Z,Ansari II failed im Guards Refresher course
and Sri Shambhuo Pd.on long gsickness on whose
vacancy Sri H,T,Pandey Guard under orders of

transfer to SPJ district was allowed to work upto

2 /5 /66 .

Changeé wvhen carried out should be
advised Dby letter,
3dy B,P.Singh)
office of Distt , Optg,SupdtDistt , Operating Supdt,/
Gonda,Dated 2/6/66, ‘ Gonda, '
Yo, ,E/Misc, /145 /Guard /"6‘6 «  Eonde DE .2/6/66
Copy forwarded for information and necessary
action to:
1,5ms GD,MUL,ANDN,DIP/IIR for immediate compliance
of the orders as the cane season has since been
ovelr ,
2,HC/B111,G & S of the Uffice,
3,HC/Class IV of the Cffice,
4 ,Folder and relief clerkof the office,
5.9r.Clerks dealing with class IV staff and ASnm
Categery. '
Sd/- Illegible
Distt,Operating Supdt,/Gonda

True copy
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That on the basis of the facts stated and
grounds raised in the accompanying petition the
applicant prays that this Hon'ble Court be pleased |

(i) tostay the operation ofthe orders dated 23.2,19
contained in Annexure nc,5, order dated 21,2,1984

contained in Annexure 3 and theorder dated 3.8.1983

cortained in Annexure no.4 tothe writ pebibion.

(ii) to pass such other order as in the circumstanc

of the case this Hon'ble Court may deen just and

proper. ' C;y,%“
Dated Lucknow (B.C.éaksena)
dvocate

11.4.1984 Counsel for the applicont
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