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CENTRAL ADMINISTRAL IVE TRIBUN
LUCKNOW BENCH

T.a.No., 1154/87 e

(Writ Petition Ro. 2423 .0of 1983) . . .

PR

S.M. Mishra . Petitioner

versus.

Union of India & others Opp. Parties.

Applicant in person
Shri Anil Srivestava for respondents.

(Hona/Mr. Justice U.C.Srivastava, V.C.)

"The applicant ws® was in the employment
of Northern Railway, his services were terminated

with effect from 22.6,1965 while he was working

as Work Mistry in-the Northern Railway. The applicant/

petitioner filed a suit No. 9 of 1968 challenging

the termination order anc the suit was decreed

vide judgment dated 3C.9.72 and & declaration was

granted that the order of temmination was illegal,
ultra vires and inoperative; and the plaintiff/

petitioner will be deemed to continue in service,

The Railway Administration filed an appeal which was

dismissed vide judgment dated 6.11,1973 by the

Distsict Jucdge, Bareilly. The respondents filed

second abpeal which was alsv dismissed vide judgment

dated 28.10.1975. The respondents delayed the

reinstatement of the petitioner and ke was reinstated

only on 1.7.1976. The opposite parties did not pay

BT Y - '
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the petitioner his wages'and thqﬁetitioner filed
a petitiox under section 15 of the Paymeqt of Wage
Act  for payment of wagés amounting to & 47,655.04
-and also compensation of ten times of the actual wages
due amounting to %-4,76;550.40.The a@plication was
opposged by the\Rullway Administration and it was
pleaoed that the application was barred by time ang

that the applicant was not entitled for salary. It

was pleagded that it was not g Case Of deductions
but E% wWas a case of delayed wages and that too for

a particular period. The prescribed authority rejected
the plea that the application was barred by time and
allowed the claim of wages anounting to R 47,655,04

for the perlod from 15.6.1965 to 30.6. 1976 and compensation

of Bs 25.00 only was awarded in view of section 15(ii)

of the Payment of Wages Act.

3. The applicant filed appeal which was dismissed
whereaft@r, he filed a wrlt petltlun before the Hon'ble
High Court, which nas been transferced to this Triobunal

by operation of 1law,

4, The case of the applicant is that in case
the terminationz orders were held to be illegal and he

was deemed to be in conwinuous service, he was illegally

deprived of his salgry for. a period of 11 years. It was
only a deduction from the wages and in the normal course

he would have earnzd interest on the amount not paid.
in view of the matter, it was a case of delayed payment

Fpipysde the termination order having been declared
> .
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illegal, The prescribed authorlt had a discretion
7 e Y v MWWWW

J to allow the compensation mnd;n this particular ca:gq
‘ l-w Wm{“ "
Faking dnto consideration the facts of the cqbeﬂ the
prescribed asuthority and the appellate authority did
not allow him compensation which in the instant case,

should have been allowed, as the agpplicant was out

of employment for 11 years.In this particular case
a sum of ks 25/- per month would have been awarded to

the applicant as compensation. AcCcordingly, this
application deserves to be allowed and the respondents
are dirscted to pay to the application compensation
of B 3,300.00 at the rate of R 25,00 per month for

11 years, for the period during which the applicant

was out of service and the respondents dre girected

Seca @t TV é‘a.’ewo’l‘

to pay kb—S9366-66=%0 the uppllcqnt The apoel ate oxrder
v »

will be deemed toggwémendea to thls extent, The payment
shall be made wit;in a period of three months_from

the date of communication of this order. It is further
being made clear that this case will not be taken as

a precedént, as this order has been passed taking into

consideration the facts and circumstances of this

case, No pdlev gn 7‘77@4&/
) M

Vice Chairmman.

Shakeely’ Lucknow Dated: 18.3,92,.
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
CIRCUIT BENCH, LUCKNOW
i : : .
" T.A.2No. 1154 of 1987

( Writ Petition No, 2423 of 1983)

y Shyam Manohar Misra cessessesPetitioner.

Versus

Union of India & others cececnse dpp. Parties,

{ ' " COUNTZR REPLY ON EBEHALF OF OPPOSITE

| e (Y G S e SO s HE U SUT gy QT s VD oy A SIS S WD Seute GIEY MY CES G AT R S (T Wy S R
T O I S R T N To TR e T S T e 0 0 i T o et o e e ok o o et 17T ot Wl .

Assistant Personnel Officer in the office of Divi-

.y _
l(£>k‘€§2 sional Railway Manager, Northern Railway, Hazratganj,
\ :
g%* %?V Lucknow. do hereby solemnly affirmm- and state as

under ¢ =

- 1, That the 6fficdsd above named, is working as

Asstte Per;onnel Officer in the office of Diviéional
Railway Manager, Northern Railway, Hazratganj, Lucknow
and has gone thrpugh the averments made in the writ

d\ petition, as such he is fully conversant with the

13

Nerthdrn\hailway facts and circumstances of this case. He has been

ek WS R
Apeiry] 1SSt | Contdesss?2
) . ¢ XX

g g
Sl bmeeras g fue iy
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authorised on behalf of respondents no. 1 to 4 to

{ . file present peply.

That the contents of péra'l of the writ peﬁition
: o so far itAis métter of record are admitted but rest
. of the contents of theipara are denied, The peti-
tioner filed a claim before opposite party No. 6
Claiér;elief to the effect "the penalty'towards
} o the delayed.payméntﬁ" ’ whiéh means that the peti;
| B --.tioner is himself cléﬁgng reliefl that he shguld be
gi&én compensation (penalty to be given by opposite
party no. 2 to 4’ for alleged delayed payment.
Accordingly the opposite pargy no, 6 awarded
compénsation fof the alleged delayed payment ine
g ‘ o ??Qour of the petitioner and against the opposite
ipérty, strictly as pef provisions of the Payment of
-ﬁaWages Acte It.is further stated, as per provision
of the said Act, the maximum compensation of Rs.25/=-
~ for alleged deléyed paymnent was éwarded infavour
of the petitionero Otherwise incase of deducted
wages ( not applicable in cése of petitiomner) , it
is the sole discretion of the prescribed authority

MA&MMB%

I YoX awardx@}compensation , may be two times, four

Contd,;...3
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6. That in reply to theacontents of paras 5 & 6 of the _
writ petition so far it is matter Of record are

admitted but rest of the contents of the parasa

j : are denied,

| 7e. That the contents of para 7 of the writ petition
are not admittéd as stated, The petitioner was
reinstated‘in service on 1,7,76 and aécordingly
‘}w ~ he was informed thatvhié arrears are being worked
: out andvas soon as it is finalized , the same will
be paid to the petitioner. It.is also relevant to mention
. here that claiming arrears.forvmoré than 10,yearsv
do not come under the purview of Payment of Wages
\{? | Act. Under the Paymentv of Wages Act a claim can
be made for the period of 12 months only prior of

to the date of filing of the applicatlon before the

Payment of Wages Authorltv.

8. That the contents of paras 8 and 9 of the writ

petition are admitted,
! ‘ '

c\\ | '
VQ\ 9. That the contents of paras 10 and 11 of the writ

‘Nmaﬁwi{r“bzﬁzgbmhﬁ%tltlon so far the matter of record are admitted,
Marehpern Ratlwas

TR

Contd...5
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It is further submitted that under sedtion whEE~
Xk 15(2) of thepPayment of Wages Act,a claim
can be entertained only for a period of 12 months

prior to the date of filing of the claim.

10. That the contents of paras 12 and 13 of the writ

petition so far the matter of record are admitted

but the rest of the contents of paras are denied,

11. That in reply to the contents of para 14 of tle
writ petition it is stated that grounds mentioned %X

therein are misconceived, false, @rroneous , irrele~

vant, illegal and not applicable to this case.

12. That in view of facts and reasons statedherein

above, the writ petition has not merit and according-

ly it is liable to be dismissed infavour of tle

answering opposite parties and against the

petitioner.

Lucknow,

Dated.

m/ ﬁ/‘i/

Marghorn Bl

. contdQOOOQos
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VERIPFPTI C AT T OYN

I, the official abovenamed do hereby verify
that the contents of para 1 of this counter reply
is true to ny personal knowledge I;z_xfxd t\hose of paras
2 to 12 of this counter reply are .}Selieved by me to

be true on the basis of rec‘o‘rds and legal édvice.

bucknows

Dated )Q\[p

A J ’%L"ul Offier

ag bl 07 f)
| '\l.mﬂ‘ﬂ\ R;a
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IN THE CEMTRAL ADMINISTRATIVE TRIBUNAL,ALLAHABAND

EIRE“ITQEEﬂFQ’LUCKNDMFH Gandhi ‘Bhawan, 0xp.Rosideney -

Lucknow -

_ \Jo.uAT/LKD/Jud/CB/ (,?L( SD!tLd the —LB,Z-/”Z-Q?

e —

T.A.Nt; of I/ é‘l 19297;7}

f%; e /C??wflégjgc”;

AFFLIZ: T

Versus

Zins 2 / T L. & | RESPONDENT '

- o Sl /)7(,/ /97(/)74 , /, /c L /72“3’244
) A} ~to '// 77L Clﬁngrjf LR ., Sl

/o Qld L b Mo 24 /g /72(1({& ((Jf("h J
"7242, Vi t?.)Zf_,/ L

o notcd cases has been transferrsd by
- : ; II/ }'/C& Under the provision of the A
A qubunal Act 13 of 13525 ang registered in this Tribunal

Whorcas the marginally

1m1nlstrat1ve

as above.

Writ Pguiticn: Mo.ﬂészggjé/ﬂﬁDEB The Tribunal has fixed date mf
,Df% ‘-3/ 1" Te o5,

e "The heanumv 53/2<1£’Z___
r?ftho Fourt of ;a {7 ‘/?tZE § of thg wuttor. . ’ '
o ar«51ng out 4 If nr agrearance is made
) f | g on your;hehalf by yorn smme -
S A g Ne duly authrrised to Act

J and plead on your behalf

- tha matter will be heard and denider in you: absznece,
%
Given under my har+ scal of the Tribunal th&sv.
;31 ’ day of ’/ 1959, | |
Ginesh/ , | | S , égg;;ffwf
/5)3) " £l (‘7 Torelsy Mo - /;;rEPUTY REGISTRAR |
N / (’:’4 uag( /-f( IZ:/.:’(N }1
Beoe dec Her “IE Al /)‘:’/»({ - . }
é%E» Tl Cvé;uif- Z{’ZELL/7141,L. /NQ3,1<ZA~¢4D;1_ ;2511\,6443427
. | @L"Ulffﬂ"{ﬁ‘é /&/’ * “5r ¢ M et b / (%)' Ve e
@ ”'"‘7/,’,,;_ , ‘ﬁ '—'/‘Z. . m li\l *ZZ(,}/ /ﬂ// 5;"/.‘, /v.,/u
‘\ .
' | ‘ " Vo > LZC(
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) y N e
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t vV THE CENTRAL ADMINTSTRATIVE TRIBUNAL, ALLAHABAD |
CIRC: 'IT“BVEi\iCﬁ LUCKN Oy . Pandhi Bhavan Orp.Rcsidoncy
o pw;/—“";lLucknow -
Ay, ey f yi A
Vo JCAT/LKO/Judfea/ 2 L Datod the . L. Jf/ 2 /e
| | /“.
- .
Teflos of 17 4 goe,
' ‘ AFFLIZ:: T
Versus
RESPONDENT g
To ’ v .

-~
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Whereas the marginally no,ed cases has boon transforred by

¢
i

Undor the provision of the
'Tr;bunal Act 13 of 1825 ang rcglstcred ln this Trlbunal

Rdministrative

as -abovg, -

ert Potltlcr ND, e A

of 195

£

of 'the Court of .

. - arising out
of Ordor datod s ’

.. N@sseA by
TN ~a——y =

——

-

the matter will bo.heard and

Tho Trlbunal has fixed date mf
' - 1es

at

The' hearlng
of the matter.

y on your behalf by yomr seme

i

{

{

{ .

¥ If nr aprearance is’made
¢

!

§ ane duly authnrised. o Aot

[

y a0 plead on your b;ha’f

~ e

decidort in yaup absznee,

Given under my hand scal of the Trlbunal thls

day of o

1939,

PEPUTY REGISTRAR

e

/e
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SIDE. - . GENERAL INDEX
, CRIMINAL \ ;
| < } . (Chapter XLI, Rules 2, 9 and 15)

Naﬁremdnumberofcase......... L.f Ao o?u’l:<‘~ gz’ ; '

Nameofpérﬁes........fs.%:%:..../.)?93.‘%9'.'.{.%.«/ /’”Z;.&’.SQ, O Unien &M

Date of institution.............. .79 RO R Date of decision.............. cees
f . . ’
) : Court-fee . Date of . Remarks
. Serial - Number S admis- | Condition including
File no.| no. of Description of paper| ' of sion of of date of
paper - | sheets Number Value | paper to| document destruction
. . of record of paper,
) o stamps ‘ : - if any -
1 2 3 4 5 6 7 8 9
v‘ V . . Rs. | P. | /
' ' - A N
b SN EN Q?—}'clwf- U 1
. . . M Q‘D’)M . . ' .
2l bower. | | el |
2| ovoler Sdseld l—| — - |- .
\\v N ' : .
: PN ) ’ o ' I
1
ﬂ"‘?ﬁ;:'!‘ L -
| . , | | ,
I have this : day of 198. , " examined

record and compared the entries on this sheet with the papers on the record
rections and certify that the paper correspond with the general index,

e aggregate value of Rs, that all order<'have been earried out, an
rder up to the date of the certificate

. Ihave made all’ necessary
that they bear Court-fee stamps
d that the record is complete and
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| In tm Hon'blﬁ High Court of Judleature at Alatabal,

( Lucl{mw' Benc hj ,Luc kmw .

ert t’etl 1on Moo, of 1983

b4

. Shyan. Mamaar Mlsra E " --petitionar

vm'sus el

. -

v .
- & Y4 . ¢
x C .

o Unlon of J.ndla and others s --0pp-partisgs -

o, lnd_gx | B
Sl. ’Descrlotlon of paner o " Annex. page
. no. . . . . | m.
1. it Eetlblon o o / 2
2. iffidavit in support of the petltlon | 7,—-/0
3¢ Judgment dated 17.11, 1982 passed by /)~ /6
onposue-par‘cy no.5 1

oppom te-party no. 6

4, Judgnent dated 14.8,1981 passd by o 173/ l

5. Petition under section- 15 of the 99. 97
- paymant of Wages Act. T
. o .v,.:_?;_" ' - )
6. VWrit ten- si‘atement SRR 4 208 37
| 7. Qrd ‘dated 2e 983 assed on : .
| % arev?*aw neéghorlx P i .. 5 30 7 )
y \/(A {Qa[_o{{qm O~ T L ! " : ": i,‘ : -37
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In ’cm Hon’ble, High bomt of Judlcaturg at Allahabad,
\Lucknow Benoh} Luckno W.
Eetitlon under Al‘tlclﬂ 226 of the bonstl butlon
of lndla
,.(I
Writ retition No.gq Oﬁof 1983
) | Shyam\”ﬂanohar Uisrs, aged about*‘f%)“B years, son of
, \;1 o Sri Kanhaiya Lal Mlsra resulant of quarter

n. 79/B Mode;lcolony, Rag Barell

Co - Petitioner

.Versus

1. Tha Union of lndla through tae ueneral Manager,
""Rortl,ern RallWay, Baroda House New Delhz.

2 The Chief '«Ehginaer_; Nort hern Railway, Baroda
Ibusa New Delhi. )

v 3 | 3. The D1v3.s1onal Rallway Manabpr Nor thern Railway,
| Hazratgan,], Lucknow. o
4, The D1v1smnal ® Personnel Ofw‘lc:’r Nort hern

\3%@«—4 MM%N m;»ﬂ?.QRallway H‘azratg,an,} ’ Lucknow
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-
5. The vDistrict Judge, Rae Bareliv Roe i Lo
6. The Sub-Divisional WMagistrute, Sadar s/ acting as
Proseribed Authority under section 15 of the
| Payment of lages 4ct. | -
i | ' | | Upp-parties
| This humble petition on behalf of the petiti oner
above~-naned most respectfully showeth:- |
- | 1. That the present writ pstition is directed against
the part of the judgnent and decres passed by
Sri Har Datt Dube, Sub-Divisional Magistrote,
Sada,r’ Rae Barali acting as the Proscribed Authority
tmdér section 15 of the Payment of Wag\as Aet’
. J | ref )xsa.n to g,rapt ten time af compensation ard

} - 1r5£tead brantdnqonly ise 29/~ as compnen:ation rendared

in Petition no, 133 of 1979 as also the judgment
passed in apbeal by opposite-party no.5 dated -
17.11.1082 rejecting fha petitioners appeal filed
against the part of the judgaent of opposite-party

no. 6. Copigs of jud‘gmhts of oppqsite-parties nos, -

5 ard 6 ere being annexed &S Apnexures nos. 1 and 2

~ regpectively .

2. That the facts giving rise to the said application
" under section 15 of the ¥Payment of VWages Act filed

before opposite-party . no.6 are as follows: |

3e Th,;,t the natltloncrs services were terninated

with effect from 29, 6‘1905 while he was working

™A Oy en
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decresd by Sri L.S.P.Singh, L1 Tenporary Civil and

judgnent dated 6.11.1973.

-3~

on the post of Vork Mistry in the Northern Railway .
4, That sgerieved by the said order of terminafion,
the petitioner filed a suit which was nunbered as

Regular Suit no. 9of 1968 . The said suib was

Sessions Judge, Rae Bareli by a judguent dated
0.9.1972. The learred Civil and Sessions Judge

was nleased to grant a declaration that the order of

berninabion passed against the petitioner was illegl, §
i tra vires and inoperative. The plaintiff skall
be deoned to conbinue in service as temporary

emi)loyee' on his post. The suit was decreed with'

costs.

5. That aggrieved by the said judgment ard decree
of the temparai'y Civil and Sessions Judge, Rae |
Bareli, tbe Railway Aduinistration who were defendant:
inthe suit preferred an appeal before the District
Judge, Rag Bareliwhich was numbcred as Civil dppeal |
no. 1 of 1972. The said appesl was dismissed by |
i F.V.Goel, the then District Judge, Rae Bareli by]

5. That the defendants in the said suit filed a
scond appeal in this Mon*ble Court which was

nunbered as Second Appealﬁo. 97 of 1974, The said |
sscond appeal vas disnissed by Ton'ble Wr. Justice |
Prem Prakash by & judg-ent dated 28.10.1975.



SQ"%C&W W\au/a_zg\'\af\f

A oY

' 6X,\8§

7. That desnite the t-er:ninc»ticniorder' naving bwen
 held to be invalid , ulbravires amd inovarative ,
tie petitioner was not naid .is wages since ?5\?9
Jung, 1965. The petitioner was reinststed in
sarviée on 1,7.19% . Even so, the opposite-partiss
1 to4 did not ‘pay the petitioner his wages and

ac cording;ly the petitioner filed a»petition under
section 15 of the i’aynent of “ages Act bafore
opposite-party no.6and therein claimed a direction
to the opposite-parties to pay wages azounting to
fs. 47,655.04 as also compansation.of ten times

of the actual wages due amounting to ise 4,76,550.40
A true copy of the said application under section
15 of the Payment of “ages act is being annexed |
65 Annexura noe3_to this pebitionalong with its

enclosuree. : ‘

8, That a written-statement in reply to the said
petition was filed by opposite-parties nos. 1 to 4
With a view to place on record the pleadings
contained in toe written-state.ent, a true copy
thereof is being annexed as Apnexure no.4 to this

petition.

9. That bhe Said petition under section 15 of tle
rayment of Wages Act.cam up for crders before
Sri FHar Datt Dube, the then Sub-Divisicnal
Hagistrate, Rae Bareli, the Praseribed Authority
under section 15 of %iw Payment of Wazes Act.

Opnositg-party no.6, as a perusal of his judgnent’
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would show, had framsd the following thres issuas:-

1 a) Uh:ther the opposite-partiess are responsible
for payment of the pebitioners wages? f}/iv\
(mby Whebaer ths opposite-partigs are
nscessary nartiss in the petifiony

2+ whebhar tm" claim or part theredf is barrad
by linikation?

3. Hwki To what compensatincn is the petitisner
antitled?

- Opposite-party no.5 answered issug no.liaj and issue
no. 1(bj in the affinative and answered issue no.2
. ’ . ' . v .
in the negative and found the claim @ not barrsd by

time. On issus no.3 opposibe-party no . 6 found
A

that the pebitioncrwhs entibtled to a direckion to

the opposite-partiss to pay hia the arrears of <
wages amounting bo s, 47,655.04 for the period
15.6.1965 to 30.6.1978 but found that the petitioner

is enbitled to compensationof Ks.25/- only. |

10. That the petitioner aggrisved bytbe non-grant

of compensation to ths extent of ten timesof the
wages found due and payable to him preferred an
appeal before opposite-party no, 5. Upposite-.
parties nos. liﬁo 4 also preferred an.appeal bafore

opposite-party no.5 against the direction given by

opposita-party no. 6 agrinst them.for naymant of

total amount of wages amounting to #s. 47 ,655.04
as als Hs. 25/~ by way of comnsnsation. The

2. . &W' petitioners appeal was numbered as Mise, Civil
' \ba"'f“— e . _

AL oo e
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(a) Bacaus@ oppoz_lta-mrtms nos. 5 and 6 erred in |

uakw the view that non-paynent of the vagss

to th-, patltmnar for thg p&rlod between wongf al

dlﬂmlssal and subsequent relnstai‘@m@nt in conse-
uencg of thg final dacns:.on of the ﬂon'bl&« High
Court was cass of d@lay@ paynmt Wlthln the
meam@ of section 15(3) of the Payment of »sagas
Aqt ;_mc“i was not-a ,_cas,g of méongf-ul deduction of

WageS.

(b) Because the lover sppellate court erred in

taking the view thet non-payment of tha said
dues was mot coversd by the provisions of ssctions
7 to 13 of ths Payment of Wazes ket and therefore

cannot be conshrued as a deduction from wages.

(c) B::aoause op‘ooSma-'oarﬁl@s nose. 5 and 6 on the

baSJ. g of the af oresaid erronsous conclusion ‘erred

“in refasing to miract opposite-parties nos. 1 fo

4 to pay to the patitionsr compsnsation to the

" extent of ten bime of the emount of arrears of

wagss as provided in ssction 15(3) of the

Payment of Yeges Act.

(d) Because oppoSite-party no. 5 erred in distin-
éué_shiﬂg the verious judicial decisions cited

by way of pracad@*nca' bafore him.
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Ebhare-mra 1t is respgctfully mmyezd that this

Hon'bla: Court be pleased:-
(i) to issug a writ of cartiorari or a writ, orc"i@r

or direction 1n_tna nafturg of certiorari to iuash

" the juizpent dated 17.11.1982 pas%d by opnosite- =

party no.5 in'sof ar as Wisc. Civil Appeal no.20
of 1981 has been disnicsed by him as also the

order dated 18.2.1983;1383861 by Qp_posi%e-éar‘ty no, 5

and contained in annexure mo. 5 o the writ petition

and the judgnent passad by opposite-party no. 6
dated 14.8.1981 contained in amnexure 2 to the
writ petition in sofar as if confains a direction

for pgyment of only is.25/= by way of compsnsation

to the pstitionsr.,

(1i) %o issue such other writ, direction or order,
including an order as to costs which inths circums-

tancas of the case this Hon'bha Court nay desn jusi;

and proper . (}6&

Dated Lucknow " CeSakeana)

. o | Advonam ,
27.4.1983 Counsel for the petitioner
i TS ORI S CONUR B

{;
§
I
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©eThat contents of paras 1 to 13 of the accompanying

petition arg true o ny own knowledeg.

3. That anrexurss nps. 2,3 and 4 have been comnarad

and are cer:ified to be true copies.
Dat od Hhaporssctit el
Lucknow Marchl0, 1983 e

Deponsnt .

1, the deponent named above do
harabyverify that contents of paras
1 %o 3 are trw to my own knowl gdea,
Mo part of it 1s false and nothing

mterial has been concealed; so

help me God;
Dated :
Lucknow 10.3.1983 Shegein— Masadha
Denonent

I identify the deponent Wﬁogﬁjas signad in my pressnce.
(Clerk to &ri B.C.Saksana Mvocata

Solannly afflrmed befom 28 on 1°.3-M)

at .7\(91'3%/ G-'-“ N A iMW‘—’/\W

thﬁ deponejg WhO lS ldent]_fled by Sri Rk v
erk to Sri Yl-¢ Qg =

| dvocate, High Court, Allahabad. I have satisfisd

nyself by eXamining fhg deponent thd'c ba understands
gﬂ contents of the af fidavit Whlch has been read out

- and explained by 08 .

.}“‘M eﬁ“"ft}
SaTISIT CHANDRA '»
A S Y
O i) N
Highr v jpa 1 -
Luctuow Beuch,
e No. 945
. N4 R
T R
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City

Hazr'atganj , Lucknow

in the Fon'ble High Court of Judicaturs at Allahabad,

( Lucknow Bsnchj,Lucknow

Wirit PetitionNo. ~  of 1983

Shysa Hanohar Wisra ~ --petitioner
| N VS. | |
~ Union of India and obthers --Opp-parties

A@E@lﬁﬁﬂga’z’.

In the court of the Sub-l)lns:.onal Maglstrate
Ras quell

under ssction 15 of the Payment of Wages
Act, Ack No. XV of 1936

»Srl Shyam Manoh:xr Mlsra, somf Srl kianhalya Lal

Imsra, res1dent of 6, Chandra N’agar Rae Barall

Applicant
versus
1. Union of India, Railway Admini_‘strationNortbsrn
RéilWay, through\ the Genera Mansger, Nor thern
Railway, Baroda Touse, New Delhi
2. The Chigf &nginser, Northern Railways, Baroda
Muse New Delhi -

3. The Divisional Superintendsent, Worthern Railway,

Opp-parties
dpplication under saction 15 of ths payment

()f wazes Act".
Valuabion 1isks. 47655,04



CGourt fee paid se 1.30

*

Sir,

" |

The anplicant above nanad begs to state

as under:-

1. That the applicant was apnointed as Vork

Mistri in the year 1963 at the monthly sulary ’

g

of ks, 230.00 as wages in the Nortiasrn Railways at

Rae Bareli .

2o That the apnlicant is a Railway
f emnllyee and rrxslﬁc?u at Chanara Vagar, lag Bareli
T - city and the opnosite-partias nos. 1 to 3 are tie
)N nersonal responsiole for the paynant of the wages
under section 3 of the Act and the addresses

whereof 2re givan as above.

3e Thut the apnlicant conbinued to be the

work sistri of t!m onno Sifﬂ;pﬁl‘t irs and ony.05, 1985
the opnosite-parties terminted the ssrvices of the
annlicapt and the annlicant on 25.8.1265 cane to
kmpw o tae said srder of termination and where-
z8¥mr unon the annlicant has oeen fr;ing with the
opnosibe-nartizs to settle up the natter bubt in
vain and conssyue:tly the applicant filed a suit £ or
deélaration that 5he termination of the servies -

of tha amlicart arg void and tue suit was regisuered

as Regular Suit Ao .9 of 1938 whica has been decre~d

o .

'Qf'\\ﬂ‘i" C—
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by'the; Civil Judge, Ras Bareli vide order aated
20.9.1972 and ths apneal filed by tha opposits -
partios bs been disnissed by the District Julge,
Ras Bareli on 6,11.1973. Ths opnosibe-parties filed
an appéal against the said order before the Hon'ble
High Court of Judicature at Allahapad,Lucknow Bench,
Lucknow bing thelsecond Appeal no. 97 of 1974, Union

of India vs. Shyan Wanohar Misra and the same appeal

 hes beon disnissed on 28,10.1975 by the Hon'ble

tir, Justice rremerakash. Thus the order of
ternination has bean held to be invalid and the
annlicant has been declared to bs the emloges of

the Union of India and the opnosite-parties and

shall be desmed to bo an permanent emnloyee entitlsd |
to receive the wages per month with increasnts.

4, That consqusntly the applicant is the

~employee of tie opposite-parties and his wazes
in June 1965 were Rs.269.00 p.

5. That thereafter the incranents and

\ .

intermin reliel's have bean dus to the applicant and

in the month of September, 1976 the applicant would
be desmod to bs entitled to ks, 572.00 p. and the

applicant has b_ﬂen nat back to work from 1.7.1976,

- 6, That the wagzes of the ap’).llcz..nu have

not been Dald by ths ooposn.ue-uartles from J'une
1965 to 3U.3.1976 which comes to hse 47,650.04 m.p.
as appenled in the schedula 'A'. |
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7. That since the opposite-parties have

deliberately and intentionally with a view to harass
the aepplicant are not paymcnt the wages ‘a:ﬁ bhare-
ferg the applizant is entitled to the comnensaion
of tan times of the actual vages due, arounbing to
s 4,76,580.40 e, ‘ |

8. That this epnlication is valued at
s, on “hich a ourt fee of K.1.50 mv. has been
paid, | | :

9. Wheresore, it is prayed:~

!

A That a direction ba issued for the payaent of

wages amuntinz fo s, 476,5%,04,

B. That a paynent of s, B bﬁ

directad to bs aade s penalty towards

the delayed naynenk or such amount 'equivamnt to
ten tines as coanensabion for the 1azes so delayed

ampuntins to Bse £ ,76,580,40 W,

s applicant certifies that the sta‘ement

of facts contained in this gpplication is t» tle best

of his knowledge ard beli~f accurata.
| Shyan ¥anphar Hisra
Apnliont
Through

. Dated Ras Bareli

Uctober 20,1076

(Harl Um )
sdweate

i
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249600

192.00
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313,00

\
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299 .40

Tobel Ro. 47085.04

| - 4776,00

60.50  5610.70

758 70  6766.80

312.40  5461.80
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 Shywm Henche Miare,

Oetcher 26,1976.
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Tn the Hn'ble High Court of Julicatwe at Allahabad,

( Lucknow Begnchf ,Lucknow

Y | - | © 'irit Petition No. of . 1983
Shyam #anohar Wisra --Applicant
varsus |
Union of India and others --Opp-narties

| SO o Aetuce mo

1. The appointaent of the applicant is danied. Tle

applicant vas only anpaged a8 casual labour work-

liistry on 1.11.1963.

\’ 2. It is denied that the opposifs-partiss ore
J;\"l | responsible far the paymsnt of vages of tle applicant.
- \

They have wrongly been impleaded .

5. Tt is mt disputed that by the final order of the
Hn'ble Hah Court dated 28.1u.1975 the applicant has

been reinstated. Bub it is denied that the epplicant

N is a permanent eaployee. @b is'a temporary emnloyee

and has not s far acquired the eraanant scatus.
qulle D

4, That the fact of tha ayplicant beins an eznloyee
is rot disputed. His pay injune 1965 was ns.155/- in
erade rs, 150-240 (AS).

5. Tt is mt disputed that the applicant has been
put back on wark from 1.7.1976. Tha emclurects due ©

the epplicant as stated are mb adnit tod. e amount
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for the vay of the applicant.

‘11, The applicant can claim vages under the Act

for a pgricd ol tweleve months only prior to the
making of the application as such the claim of

the applicant is time-barred.

12. The application is lisble to be disuissed.

U’niort_of India through the Divisional
cune 'interdaert, W.Railway,Lucknow

Dated  Divisional Swerintender$,Luckrow

-The opnosit¢-party certifies that the shabement of

facts contaired in the writter-statemsnt is to the
best of his knowledze and belief on the basis of
official records, correct,
’ | Sd. Illegible |
Divisioral Supsrintendert,Lucknow
o 27.5.1977 ’

:
, :
&
-9a
of arrgar is being workedout and Will be paid in
dug course.
6. Yot Admit ted.
7. Vot Adaittad.
8. Vot disputed.
9, Tne applicant is not entitled tc the relidl es
claimad,
additicsal pleas
10, The application is not mainfainable inasauch as
the opposite-pariies have been impleaded un-
neeessarily and are rot thepsrsons responsible !
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gTHB‘ COURL OFTHE III ADIL ¢ DAL RICT JUDGE, B4R B«RFL I ”
* %

Present : Sri D.B. singh, MeA, LLeBe Hedos. ‘W
Migcellaneous case Noe : 1 Of 1983 | ’ ' T
Srl Shyem Manohar Migra eeeeee 4pplicant .
Vergus o
Union of India, Raflway adninistration & 3 othirg
s , ...,,Respond:aut 8e
= ==0000== = T
JUDGM EN o

4+ Migceellaneous Civil spmal No. 2 and 25 of 1981 wene
dechbded and diamissed on 17411482 in this court.The aforesaid
apieals were preforred respectively by Sri Shyay Manohar

M igra and Union of India, Railway sdninigtration & 3 othsrg

againgt the order dated 148,81 of Suo=Divigional Magigtrate,

Rae Bareli pit ting in his capacity as prescribed authority
whereby he had directed the Rahlway sdninistrat ioa unger
}Section 15(3/\)l ﬂ Wages sct,1936, to pay sri 3hyam Manohar

Selong S—

Migra an amount Of B 47655 O 4/= as arrearg of hig siar_y and
B 25400/~ as compengation for delay in paymeut of his wagese T he

~~

ap'ﬂicatim under gection 114 angd order 47 Rule 1 C,E.C, giving

;

rigse to the pregent miscell aneous case, has v2en made by Sri

Jhyem Manonar M igra to review the Judgment of thig court dated
\jwm «82 for the reason that no appeal ig provided by the act

againgt such a decree,

2o Tbhe grounds on which the applicant wanvs the court to

review its judgment are that certain cage lavs cited and

relled upon by the parties memaaxx were miganterpreted and

ot her case lawgs were not congideredeT be applicant has mentioned
the gpecific citationg which were either mis-interpreted or

not considered while delivering the judgment and digmissing

both the appoalse

2e For the bet tor appreciation of the Impl icat 3ong of the
Ny quegtions of law and interpretation of the citationg specie
fically referred on thig application, 1t ig necegsary to have
a look on the bagic structure of the facts Of the cages Sri
Sﬁyam Manohar Migra was a workel igtry in the sdminigtration of
Northern Rallway t 311 June 28,1965 on the monthly galary of

“!‘ ' %W,L/ﬂ\—ﬁf 009 2
\ P
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{;k 230 [= o Hig ssrvimsg were terminated with effect from

- June B9, 1965, challenging the validt y of the order ang
the notice terminating hig services, Sri shyam Magppag__ )
Migra filed Regular sSuit Noe 9 of 1968 which wag decreed
on 30 HeB2 o The first appeal was diam 1gsed on 6el1 478 ang
the secgnd appeal on 28410 ¢75¢ T hough the order of ter-

mination of his services wag finally keld to be invalig,

ultra=vireg ang inoperative, but hig wages, gince Jum

1965 t0 the corresponding month of year 1976, were not

clearede Tie petition was made by sri Shyam M/nohar Migrs
J undger JSection 15 of payment of wages Act, 1936, on 26410,76

Wheredn be claimed alongwith arrears of Mg salary and the

amount of compengation 2%¥ equivalent to ten timeg the amount

of arfears of salary. T hough the learned amzghrats Preg=

cribed Authority allowed his claim ag regards the smount

}ef salary but treating hig case as that of delayed payment,

he allowed & 25700/- as compengation which was the I ax 3m um
amount pregcribed as payable under thig act,

4eThe grievance of the aprlicant wag that the learned
Pregcribed 4uthority failed to hold that the cagse of none
~ pament of wageg for the period between bhig wrongful
} dlgnigsal and subsequent reingtatement in congequence of the
final decision of the iion’ble high Court ghould have been

j‘\l@ld as a cage of " deduction of wagesg" ingtead of " delayed
7 payment Of wageg"e- ) )

~

5¢ 1 was alleged by the ap llicant that " court hag npt
congidered 4+i.R ¢ 1959 allahabad 664 ang ni:lsinterpreted the
- ruling", Gf the gaid case Of law wag not congldered, not hing
1s»kno{m how 1t can be gald to have been m is=interpreted,
’L The fact ig that it hag been referred in the Judgment dated

AT Y 82, Therefore, the allegation that it has not been

. congidered 1g wronge. It was tlen alieged that s.I.R, 1958
Punjab relied upon by the applicant was algo mis-inter-
preted. Likewdse, the allegationg have been raiged that
1980 9.C.Ce 464 Malmoona Khatoon & another Vergus state

of Uthar Iradesh & another and 1974 3.C,C » 55:, D:t::fg:ei:;;
Jarry Versus Union of india and othersi\also nisi P

Jore spe b ive of the question of propmety on my part to
L ] . ] )
SwenNe cesed
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re~agsess. the case and the guest lons of law enunclated in ..
aforement acned cages, I likeg going through the oages ©nce
again In order to eliminate the rossability of mmproper
apprecliation ef the observations made therein, i f:lndv t hat
t he anterpretation of the provisions of law, congidered
in my judgment in the light of the aforement icued cages,

are correct,

6+ The learned counsel for the applicant has velied upon
4 odlR ¢ 1956 Rajasthan 145 snant Bam & athers Versus
Digtrict Magistrate Jodhpur and 1969 Allaha-bad 472 Raj
Kunar Manohar Lal Versds Union of India. The first ment 10nd

cagse was neitier referred in oral nor written argument angd
, bor the bo&k wag given to me at the time of the judgment

A~

o

of the case before 1'7..H «82.. Hovwever, i have gone t mrough
this case many a tines, 1 & domot find any ovbeervation magde
thervein that the cases of the nature of the aprllcant have
been held 1a this case to pe covered by the term " deduction
}  from wages"e In the latter meniioned case obgervation has,
"//V in geed, be;n made uader para 6 of the judgment to the
effect that the case of Raj Kumar Manohar Lal was covered
by the phrase " deduction Of wages"e & wag 30 held
because the part of the clamm of the employee was that
" He was pald legser wages for the period vetween 13th
.§e;§tember, 1958 and the 31gt Jaauary, 1959", Whereas there
was specific finding that the employee was not paid full
Ny wages for the period between thoge datege, 1t was decidedly
a cage of " deduct:lon of wages" and not a cage of " delayd
pament of wagea" .Therefore this case does: not help the

-

applicant,

7e¢ There id no force iu the applicat 1on aad it ghould be

000004

Sway~—ce
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re jectede. ‘<‘>

ORDER

lbe review apllication ig here by re jected.

34 /e

\&/ ( DeRo Jiagh)
, lilesidl, Distt, Judge
1f—2~ €3 |

Rae Bareli.

35T

Judgment gigned, dated and pronounced in the open

court today.
o 3d/=
( D.B, Singh)

Lileiddl, Digtt, Judge
Rae barell,
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IN THE HON'BLE HIGH COURT OF ALL2HABAD,
(Lucknow Judics ture {gé}(j\/t>
{)
OI/ 0/ P]..:J.L;\r J-O IIC- / OI.P 1984. »( /
< 2
In re: (9
WRIT PEPITION NO. \‘ OF 1984.

omte. Suneeta Rani, dauchter of Sri Khanna,
Assistant Teacher, Northern Railway Primary
School, Sitapur Citye. «....Petiticner.
Jersus
l. The Union of India through the General
Manage Northern Railway, Earoda House,
New Delhis

2. The Divisicnal Railway Manager, Northern

Railway, Moradabad.

3 The [Divisional Personnel Officer, Northern

Railway, Moradabade.

4. Assistant BEngineer, Northern Railway,
Shah jehanpure.
eesr.Con@Site Parties.

ok ke ok ok

APPLICATIQN FOR STAY
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Kk KoK kKb K

For the facts and circumstances mentioned in

the writ petition, it

is prayed that operation of

the termination order dated 4.2.1984 contained in

Annexure NO. 2 may be

the writ petitione.

Tucknw ,Latede.

Tebruary27,84.

stayed till the disposal of

(P oN «MATHUR )
Advocate

L]
- N TIY T D T . VT 0T O B
COUNSEL FOR THE PRI ITIONER

"%
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IN THE HQ¥'SLE HIGH COURT OF. ALLAMABAD,

; (Lucknow Judiéature) ///f |

oy

A

dJmt. Suneeta Rani, daughter of sri Khanna,

G %
Assistant Teacher, Northern Rallvay Primmry

//d//p‘ School, Sitapur City. essePetitioner.
versus
R r
1. The Union of Ind a through the General
Manager, Northern Railway, Baroda Hous:
New Delhi.

' 2+ The Divisional Railway Manager, Northern

Railway, Moradabade.

==
@)

3. The [ivisional Personnel Officer, Northern
Railway, Moradabad.

4. Assistant Engineer, Northern Railway,

Shahjahanpur.

evs.0pposite Parties,

:
The petitioner respectfully submits as unders:-

‘S§&~vu}¢x€%wwﬁi
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1+ - That this writ petition is directeé against
the order of termination of services of the petitione
as -a teacher in the Railway Primary School at uitapuf
Cityve

P
2 Bhat by an order Noe 3-E/0-IU/Schools/EMC-3
(A) dated 21.8.1982 the petitioner was appointed as
a substitute primary school teacher in the Railway
Primary School at oitanur city in the pay scale of
Rse 330-560/- (RS) plus usual allowance payable as a
temporary ad hoc measure. ""he petitioner had bee
given the said appointment letter after she had

. ; i o L, . :
undergone the prescribed Medical exmmination and had

obtained the certificate No. 646666 dated 19/20.8.

1982. A true copy of the letter of appointment issued

to the petitioner is ANNEXURE NQ.1l.

3. That the petitioner possessed all the recuisite
qualifications necessary for apnointment of a orimary
school teacher when she had been given the appointmen
letter. She had passed her Intermediate Examination
of the U.P. BoOard and had also obtained a training
Certificate in Basic Education known as U.w.;:;ghe
petitioner was and continues to be cualified in all

respects for the post of Assistant Teacher in the

Primary School.

4de “hat having joined duties att he Primary
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Railway School at Sitapur on 23.8.1982 the petitioner

is still continuing the work on that post. During
this period she has also earned an increment in
accordance with pay scale. she was also paid bonus

3 V/
admissible to railway servants for the year 1983-82
and she has been extended theother facilities which
are available to workmen in the Railways like

P s
railway travelliﬁg pass and the concessional trave-

lling fare knowWn as P.T.C. in the Railwaye.

5e That no fault was ever found in the work of the
petitioner. Her performance has been satisfactory
throughout. The petitiomrer came to know from the

) -V - £ 4 2 v 3 J =

otatien Master of Sitepur Raillway Station that the
Uivisional Personnel Officer, Moradabad has terminate
ed her services through an order No. E=E/0-IV(Schools
EMC-3 (A) IV dated 4.12.1984. The Statkon Master has
receivea a copy of the termination order, but the
petitioner has not yet received the said order. A

v,
true copy of the order of termination dated 4.12L84

is ANNEXURE NQe2e
€ e That a perusal of Annexure 2 would show that

no reason has been assigned for terminating the
petitioner's servides. It only mentions that the
services of the petitioner are being terminated as

as the panmelled teachers are now available for
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'substitute' . The said term is defined in paragraph

-5

2315 of Chapter XXXII of the Indian Railway Esta=-

blishment Manual which reads as under ;=

"Substitutes' are persons engaged in Indian
railway establishments on regular scales

of pay and allowances apnplicable to posts
against which they are employed. These
posts may fall vacant on account of a
rallway servant being on ¥k ave or due to
non=availability of permanent or temporary
railway servants anca which cannot be kent J

vacant.®

10. That it would thus a’pear that a substitute
is appointed in place of either permanent or a
temporary servant but the vacancy may be a permanent
vl e .
vacanty. The cdefinition of temporary servant is
contained in 2301 of section A Chanter XXIII of
the Indian Railway Establishment Manual which reads
as uhder ;-

“"A temmorary railway servant means a
railway servant without a lien on a perma-
nent post on a railway or inother adminis-
tration or office under the Railway Eocard
The term does not incldée casual labour,

a contract or part=-time employee or an

apprentice."

11. That paragraph 2318 of the said Manual

further provides that substitute should be afforded
e . - . 3 I/V . “ i

all the rights and priviledges which are admissibleg.

to temporary servants of six months continuous
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service. Substitute teachefs are, however, vrovided
the status of temporary servants if.they have put
in continuous service of three months, but their
temporary serv ice wouldnot be cénsidered for the
purposes of seniﬁfzﬁy on their eventual absorption
agaimst regular posts after selection. The spécial
status given to the teachers is contained invthe
Railway Board's letter No. P(NG)II/82/38/8 dated
12.3.1983 addressed to all General Managers of the
Indian Rail%ays and other officers in which it is
specifically mentioned that the suostitutes in the
matter of grant of temporary status would be those

trechers who have completed three months' of services

12 That the Indian Railways is undoubtedly an
Industry within the meaning of the Industrial Dis-
putes Act, 1947 and uncer Section 2 (s) a workman

has been defined as under :=-

"Workman"means any person (including an
apnrentice) employed in any industry to do
any skilled or unskilled manual, supervisory
technical or clerical work for hire or
reward, whether the terms of emhloyment be
expressed or implied, and for the purposes
of any proceedings under this Act in
relation to an industrial cispute, includes
any such person who has been dismissed,

+ discharged or retrenched in connection with
or as a consecuence of, that cispute, or
whose dismissal, discharge, or retrenchment
has led to that dispute,csecaess®
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13« That under the Encdian Railway bstablishment

Code Volume I Rule 149 postulates that the services
of a railway serv ant who is covered by the Indis-
trial Disputes Act cannot be terminated except in

accordance with the noti ce as required by that law.

The relevant portion of Rule 149 (6) reads as under :-

“Notwithstanding anything contained in
clauses (1) (2) and (4) of this rule if a
railway servant or apprentice is one to
whom the provisions of the Industrial
Disputes Act, 1947 apvoly, he shall be ‘

entitled to notice or wages in lieu thereof
in accordance vith the provisiafis of

that Act."

14. That the petitioner had been in continuous
servide from the date of her apvointment on 23.8. ]
1982 when she took charge till now and comes within
the difinition of continuues servide for the purpose
of the Industrial Disputes Act as provded by Section
25-B (2) (a) (ii) of that Act.The relevant portion
is reproduced below :=
~"(1) a workman shall be saia to be in

continuous service for a periodib he is,

for that period, in uninterrupted service,

including servide which may be interrupted

on acc ount of sickness or authorised

leave or an accicent or a strike which is

not illegal, or a lock=-out or a cessation

of work which is not due to any fault on

the part of the workman.}

(2) vhere a workman is not in continuous
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service within the meaning of clause (1) for

v\.h,\

a period of one year or six months, he shall
be deemea to be in continuous service uncer an

employer «=-

(a) for a period of one year, if the workman,
during a period of twelve calendar months
nreceding the date with reference to which
calculation is to be made, has actually

worked under the employer for not less than-

(i) one hundred ninety days in the case
of a workman emnloyed below ground

in a mine; and

A\ (1i) two hundred and forty days, in any othe

case,

15. ° “hat Section 25-F of the Industrial ULisputes
Act lays down the conditiomsprececent to retrenchment

of workmen. It reads as under:-

"No workman employed inany industry who has been
in continuous service for not less than one
year under an employer shall be retrenched

by that employer untile-

1 e R ’

O Tl Po\ (a) The workman has been given one month's

‘'notice in writing indicating the reasons
for retrenchment and the neriod of notice
has expired, or the workman has been
paid inlieu of such notice, wages for the

perd od of the notice.

Provided that no such notice shall be necessary
if the retrenchment is under an agreement which

specifies a date for the termination of service

(ﬁﬁ/ the workman has been paid, at the time

<;UVV¢)¥% of retrenchment, compensation which shall
: ‘Vip&wwk
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be ecuivalent to fifteen days'® average
vay (for every completed year of contiguou
service) om any part thereof in excess of

six months; and

(c) notice in the prescribed manner is servead
on the apnropriste Government (or such
authority as may be specified by the
aﬁnrOpriate Govermment by Notification

in the official CGaxette."

16, Ihat the Railway Rules envisace that service
even by casual workmen who have been in continuous .
for one year cannot be terminated otherwvise than in
accofdance with the Industrial Disputes Act.The said
Act provi des that all termination of service of
persons who have put in one year of cont inuous servic
is retrenchment; and where retrenchment takes place
it is leiqatory to observe the prov isions of Sectio
25-F of the said Act. Thus in the case of the
petitioner she being a continuous workman for more
than one year, the services gould not be terminated
without assigning.any proper reason and without
ﬁaying comnensation and also without serving notice
to'the‘iabour Department which is the appropriate
authority under the aAct to protect the interest of
the workman. Thus the petitioner's termination order
contained in Annexure 2 is on the face of it illegal
and without jurisdictione.

17 That as the petitioner has been working
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for more than one year continuously on a post to

.which no one had a lien, she stands regularised

on that post after having nut in more than three
months of serv ice and cannot be now retrenched

to yield place to any other workman whom the Railway

noWw intends to emoloy.

18. That to the best of the petitioner's knowledge
and belief no arrangement has been made so far for

the appointment of any pnerson to f£ill up the post

which would fall vacant if the petitioner is recui-

red to give up her appointment.

19. That the vetitioner's father has also sent

a representation to the Railway authorities for a
kind consideration of the matter and bringing it

to thenotice of the authorities that in the past

in sinmilar circumstances many teachers were not
disturbed and were reqularised. The said representa-
tion has not vet b een disposed 0f as no reply has

yet been received by hime.

a—
20. That the petitioner has learnt that the
writ petition No. 881 of 1984 in which similar
cuestions arise for consideration has already b een

admitted by this Hon'ble Court on 17.2.1984 and is
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- employment could not be retrenched so long as
the post exists agaimst which she was working,
and it is not open to the ooposite parties to
substitute one temporary emplﬁyee by anoﬁher.
An employee who has worked for a long time of
more than one year has acouired the status of
a temporary employee against the particular post.
and unfi% any fault is found in her work, she

cannot be retrenched from that post.
The petitioner, therefore, prays as under ;-

(1) That a writ, directicn or order in the nature

of certiorari may be issued calling for the
Lrl Y -
original of the order dated 23+8+1982 contain-

ed in Annexure 2 and cuash the samee.

(ii) That a writ, direction or order in the nature
of mandamus may be issued commanding the

oonosite parties to treat the petitioner to be

L]
continuing in serv ice on the post of an

Assistant Teaeher in the Railway Primary
School at Sitapur and

(1ii) that costs of the writ petition may be allowed

. ———"“”“"*\ y P
to the petiticners /X%g;;; ’/'/,/
|

\JzJ\Wﬂ;«/L//

\ PN eMATHUR) *
Sgkb ;143 ‘ Advocates
I Mé February27,84. COUNSEL FOR THE PETIT ICNER.

Lucknow,Dated.

39
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IN THE HON'BLE HIGH COURT OF ALLAFABAD,

(Lucknow Judicature)

WRIT PETITICN NC. ' OF 1¢84.
\
omt e ouneeta Ranie e+ Petitioners
versus

The Union of India and_dthers. ...OppositeParties.

B

Northern Railwaye.

vivle Rly. Manager's Office,
Moracabad e«

Noe %=E/C-IV/ochools/ENIC-3 (A)

smt . suneeta Rani D/O ohri Khanna having passed
the prescribed medical examination in C=2 vide ADMO/
Line/MB', fit certificate No. 646666 oateo‘19/20.
8482 is appointed as substitute Asstt. Teacher on
pay Rse 330#=~ P.M. in grade Rse« 330-560 (RS) plus usual
allowance nurely as temporary, stop'gap measure in
Railway primary School, Sitapur agaimst the leave
vacancy. This apnointment as substitute will not
cpnfer upon Smt. Suneeta Rani ‘any claim for requla-
risation of her appointment on permanent basis agains

permanent vacancies nor she will have claim over and

¥







o {(Lucknow Judicature)

WRIT PETTITICN NO. CF 1984.
»
/
Smt e Suneeta Ranie . Petitioner.

Jersus

The Union of India anc others. ee o INDOSite Parties.

ANNEXURE NQOssoeel e

‘ ———— - — o

T AV

AT T )
NORTHERN RAILWAY

_‘_,‘i r\/l *

Moradabad
Noe 3=5/0C-iv (Schools)/EMC-3(A) IV. Dated é-ﬁ2ﬁ198;.
shrimati Suneeta Rani,

Teacher.
school,

Sub = Termination from Rallway Servicese.
Ref ;= This offi ce L. No. 3-EQ/IV/Schools/EME-3

D

(A) dated 21.8.1982.

Your service of Substitute Teadher in Raillway

Primary School/Sitapur City being no T’ngeL reguired,
shall be tcrmlﬁdtco on any date after expiry of30 days
from the date of receipt of this notice as the panell-

ed Teachers are available for appointment. This is in
conformity with terms and conditions of your appoint-
ment guoted above.

charge
You shoulc hand over comnlete/of the School

to SM/SPC or any other person subsecuently authorised
by this office.

4 UiVl . P'
$§&NV\¥>?] FagvaLQ Moradabad.

Copy to SM/SPC to ensure compliance which should

be reported to this offi ce.
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i IN THE HON'BLE HIGH CCURT OF ALLAHABAD, KJV/
oy (Lucknow Judicature)
WRIT PEIITION NO. 051\11984’
T
s e.Petitioner.
Jersus
- \
"’ The Union of India anc others. ...Cpnosite Parties.
y KrkRAAXAAA
\
g AFFPIDAVIT
k
I, Suneeta Rani, aged about2® vyears, daudhter
of Sri Khanna, Assistant Teacher, Northern Railway
Primary School, Sitapur, City, do hereby state on
. . ﬁ/ \
. oath as underiy-
le That deponent 1is the petitioner in the above

noted case and is well conversant with the facts of

the casee.

T

. T th nts 0a AL 2 i Ny 5,5
2 That the contents of paras 1.3% & & «d \7 43,

of the writ petition are true to my o knowledge,
oo -
contents of paras .,% of the writ

petition are believed by me to be true on the
g - . L~ 2
basis Of records while the contents of naras’ ]

’,,
_ W ieved
T g hle au ) are believed by me to be

true on the basis of legal advice received from my

counsel.

A\
‘SSKN“A;§CX§QSKNG&\ 3e That Annexures 1 and 2 are true copies which

are believed by me to be true copies.

u }:n { )‘w l.\} [ ° v\

ebruary27,84. DEPONENT .
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14, That the contents of paragrapn 15 of tne wriv
petition are aamitted witn & clarificetion thet ’c.ﬁg:- ‘
G : ij"CNlSlQnS of tae Inciustriel Desputes Act are not

applicable to teschers as they are nobt workmen,

15, Thab the camténts of paragrapn 14 of the Wnt
\
pebitim are admitbed with em exteption that toe

nrovieions of tie 1ﬂuubur1cl Uisputes fct will not e

applicaple to tne petilimer as Leacutrs are
- not Workmen,
16, Thal the narrstion of Lection «<5-T of tue ;

Industrisl Uisputes Act given in parsgraph 15 of the
writ petitim are admitted, 1t is most respectfully
mentioned tnst these provisions will not be applicable

in the cgse of the petitioner as teacners cen not

o
0]

» pleced in tue category of 'Workmen', However,
the petitioner has been allowed conpensabion amounting
Lo is 809,20 1n additim to &) days' novice for

términation of her services,

17, That the contents of parsgrepn 16 of the

writ petition are denied. 1t 1s most respectfully
suiom t1 ted tnat the provisions of Ssction Z5-T
will nob be applicacle 1n tue case of petitimer as

she cennot be placeéd in the category of Workmen,

18. Thab the contents of the paragrepn 17 of the

writ p@tli;i(:»n are denied. As submitted in the fore-

going parsgraphs, the provisions of the Industrial
131°pu’c,cs Act, and hence provisimns pﬂrtama.u@'retrmm--
| m%nt' nereunder Will not be applicable in %ne csse

r)*‘ petltloner : oreowr umfer tee terws end con
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v IN THE HON'BLE HIGH COURT P ALLAHABAD,
- (Lucknew Judicature)

\@ REJOINDER AFFIDAVIT

In re:

WRIT PETITI

e

JN NOs 1105 OF 1984.

S Smt. Suneeta Rani. «Petitioner.

Versus

Unien of India and others. ++Coposite Parties.
KK Kok ko k
I, (Smt.) suneeta Rani aged alout 28 years,
daughter of Sri Khanna,. Assistant-Teacher, Northern
Railway, Primary schoel sitapur City, solemnly state eon

#

oath as under:-

1. That the depenent is the petitiener in the above
noted case and is conversant with the facts of the case.
She has read the copy of the ceounter affidavit filed on
behalf of the oppesite parties by Sri palbir Singh te

which this rejeinder affidavit is b eing filed.

2 Para 1 of the counter affidavit needs no reply.

3. Para 2 of the said counter affidavit is not adn itteé
The grounds mentioned therein are greunds mentioned

therein are net tenable and are not therefore admitted.




In this connection the deponent is advised to state th
e

the bermination o:der of petitioner's services is %&; \
invalié Eecause the petitioner comes within the defini-
tion of workman under the Industrial Disputes Act. Since
the Railways has acted in a high handed manner, an¢ it
being a part of the State under Article 12 of the
Constitution eof India, it sheulé havé acted in a
reasonable manner and in accordance with lawe The actim
of the Railway being without jurisdictien, it is ne t
necessary to in vogue in aid the provisions of the
Industrial Disputes Act. Further, since the petitioner
cannot refer the dispute to the Labeur Court or the
Tribungl of her own accord, there is no effective
alternagtive remedy available toher. It is submitted tha
the Labour Courts have no power of granting injunctien
and full and complete remedy in the circumstances is
net av ailab le in those Cogrts, hence vhere the order
of the Railways is palpably miscenceived and centrary
to law as well as witheut jurisdictien, it is het |
necessary te refer the matter teo.the Labour Court
withoeut first challend ng the invalidity threugh a

writ petitioen. It is further submitted that existence
of an alternative remedy is not an absolute bar tethe

cons ideratien of the disputed matter in writ jurisdic-

|
4. Para 3 of the ceunter affidavit needs no replys.
8. Para 4 of the counter affidavit isnot adnitted.

It was enly initially that the vetitisner's apneintment

1



: i : | o 7 @

Was on a temperary basis, but on account of her centinu~

ed service for an indefinite peried of more than 240
days has coenferreq special rights te her under Sectien
25-F of the Industrial Disputes Act. It cannot,therefore
v be said that the employment ceould be terminated witheut
any feference to the petitioner and witheut finding
fault in her werk er feollewing principles of natural
justice eor serving her with the reguisite legal netice

anc compensatien as' envisaged by section 25-F.

e Para 5 of the said counter afficdavit needs neo
replye.;
7o Para 6 of the counter affidavit is not adn itted

as stated.‘ghe’petitioner had neot been served with the
order of termination upte the date of the filimg ef the .
writ petitien. It was enly subseguently received by her

fremt he Statien Master Sitapure

8e Paras 7 and 8 of the counter affidavit are neot
admitted. The contents of paras 6 and 7 eof the writ

petition are reiterated.

9e Para 9 of the counter affidavit is not admitted

as stated. The contents of para 8 eof the writ petitien
are reitersted. Even if the facts stated in para 9 of the
counter affidavit are admitted, it shews that en the
retirement eof Smt. Sushila Devi Smt. Surekha Singh had

been appointed on that pest. Since she dd net jein the




-l

duty and remained on unguthorised absenc e, she was

-~

deemed tohave resigned her pest en 21.5.1982. The fact

remains that the petitioner had been sppeinted on a pest
to which no ene else had a lien. It was a clear vacancy

in which her appointment had been made.

10. Paras 10 te 16 of the counter affidavit relate
to the varieus previsions of law as mentiened in para=
grapts 9 to 15 of the writ petition. The said paragraphs
of the writ petition are reiterated. It is s ubmitted
that the interpretation put by the epposite parties

to these previsions does not anpear to be correct.

11 Para 17 of the counter affidavit is not admitted.

o ' The contents of para 16 of the writ petition sre reite-
ratede
12. Para 18 of the counter affidavit is not admitted.
The centents of para 17 of the writ petitien are
| reiterated. It is further submitted that it is not a
case of regularisati on of service, but by operation of
law the petitioner's services could not be terminated,
as she had worked for more than 240 days in s a year
unless the requirements of Sectien 25~F of the Industris

Disputes Act were fulfilled.

13. Para 19 of the counter affidavit is not admitted.
In the said paragraph it is mentioned that some empane-

lled staff was av ailable to the Head Quarters office ar¢




P P

~ 5
: T
k¢

was avwaiting orders. It is Submitted that if such a

(i

&
ﬂ/

persen Was not avallable for fiere than 240 days, the
right to avpeint such persen is forfeited by the emnleyer
in view of Section 25-F of the Industrial Disputes act.

It 'is submitted that the Hm 'ble Court's stay order was

a just ano falr order to protect interest of a Workmane.

14. Para 20 of the ceunter affidavit is not admitted.
as stated. Even if the services of soame of the teadiers
were teminated; it deoes not mean that even th ese
feachers who have acquired any legal rights under any.law

sheuld also meet the same fate.
\ l

15. Para 21 of the munter affidavit needs no repdy.

16, Para 22 of the ceunter affidav it is not admitteé.;

17 « Para 23 of the counter affidavit is not admitted.
~ )

I¥ is submitted that if the Railways alleWwed any teacher

towork in a clear vacancy for mere than one year, and

within tﬁat peried it did not appeint any other persen te
that pest wﬁether from the empanelled ctaff or etherwise,
then the temperary appoiﬁtee on acceunt of curgtion of

service has acguired a special right which prehibits the ‘
employer fream terminating the empleyment unless the ‘
provisiens of Section 25-F of the Industrial Disputes Act

are complied with. The fact that the Railway Board is new

feeling any difficulty in removing such appointee is




Advocate Oath Commissionc)
Allahaba 1 High Court

Luanﬂ‘ 2 Lucknow

o s w8e soe nn GBS Sun =

:“‘fﬁa@ﬁ

e @ D S Gub

immaterial and irrelevagat. If the Railway Beard did not
act with any sense of despatch in making appeintment

fram amengst the empanelled persens within the approprias
te time it cannet neWw complain that it is finding

difficulty in appointing anether substitute in place eof

—
the petitionere. In fact the law is designed to prewent

such mischief and it clearly spells out protection te
persens who have worked for a centinuous perled of mere

than ene year.

v
1% That the depenent is advised to state that the

ebjections ef the opposite parties are liable te be
over rulled and the stay order already granted deserves
te be confirmed.
\
Lucknow .Dated » iwv\JJQ p: 84
June 29,1984, DEPQNENT ,
I, the depenent above named ® hereby verify that
&
the centents ef paras /,2,%4.¢,7,8,/, 1S, /6, b
are true to my own knowl edge while the centents eof
pbaras 3,5,9,le, /'L,/?,/]‘*i/n o (& are believed by me to
be true on the basis of legal advice received from my
ceunsel. No part of this affidavit is false and nething
materkl has been concealed. So help me God.
SW\&)}‘MRM&L
DEPQNENT ,
Iidentify the deponent above named wheo has

signed this a,.floa/\t before mes

(h /) ‘-/i’(/u' At "
vocatee.

Jolemnly affirmed vefore me :n. /éng

at 44264 he depenent who is mentifled by
Sri L[Jty “Tway Advocate, High Osurt,
Lucknow Bench, Lucknewe.

I have satisfied myself by examining the
depenent that he has understood the contents
of this affidavit which have been read over
and explained by mee
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ORDER SHEET \
IN THE HIGH COURT OF ]UDICATURE AT ALLAHABAD

o

wr<f. No. (ol of 19846, ,‘

V5.

o

Dated of
which
case is

|

|

i Note of progress of proceedings and routine orders
! adjourned
|

2 3
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5 CENTRAL ADMINISTRATIVE TRIBURNAL
LUCKNOW BENCH LURBKNOW

i,A,NQ. 1554 of 1987 (T)

Smt!». Suneeta Rani sessesssssseases MOPlinant ,
Versus
\>TRA
P ’TT:.{\OE India & Ors,(N.R) Respondents
K :/ \'ﬁ\ ® 90000000 COCLBSEGROTOEE L]
T 10,127

. "A.MI

; : Shi A.K, Jauhari learned counsel for the applicant
S states that the applicant's services have gggrregularised
~ Ju*7 And as Such the termination order aganist “this appli-
e p -cat ion has been filed néd longer service, So this appli-
} cation is dismissed as ® infructous without any order as to
& caste,

e
<7
sda/- Sd/-

A M, V.C.

g.ertlf' ed Copy
Ak
un::hﬁ%L
amit ., judicial Section




In tha Court sf \N\Sa! \QQKQL‘h, Ny M\@K@‘& e \CQQ‘U\\ %mc&\ &M\W\‘
BRI P ROIFGo (¢ \L\\.c:%\c\@‘i WENQWSS e\l
%\g\q&%&w\w Sl G

\ ; 2 v ‘TJ \5\1.‘1 ;h r‘,

?ot¢x10ﬂef
: Yersus - o :
LVRERL NN Q\%&é)\\@\ Defondant
' S R“‘*: ondent
‘ - Pty Onp., Par b

P

xNeW AL MER by thega ”,resnfnﬁ *fd?t,?Q’QZE?EIZjﬁfﬁgggﬁtggg
,.Jﬁ&&é99§uuﬂﬁyhthern Railway, ligrecsbad de Hershyyh
narise Sarva o"v1§,XQQ&&gQAAEQgé&%‘Bﬁg - WRp to appear
end act for me’us Jelatly or c”ﬁ”ﬂLL/ in'the abave
and to L;Ae such Gtep% and proceadings. as nay be
Tor the prasecution 6r defence of the said matter
52 qay be and for the Durpose to make si N, Verily and
n”Q‘P“t &ll necessary plaints, petitions, NJLtten,st Lement
and other deocuments t" ’CIyPOmiSE the suit, adnit the claims

4 i :

d

BECER

tr lodge and den 81t money in court **ﬂ :
pafment frem the court of money depesited and  ta 1]
withdrew documents from the court and Ganeral te act/in . tha
pPremises  and in all proceedings arising thereout mefher
» 3 ¢ ﬁal (i uthwr/i%d Or 1n any manner
s affectually. te all intent: :
e cou;d ght At Dciuénallv present
w0 ractify and cenfirm Whafo‘cu
By virtue of these presents,
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) Central Administ:ative Tribunal
Lucknow Berch
T.A,No, 1554 of 1987 (T)
Snt. SuneetoRani ki e A Applicant.
Union Of India ( fd’ p*0&15~LM'G»ﬁ).... Respondents.
10.12.91 '

Hon, Mr. Yusgice U.C.Srivastava V.C.
Hon, lr, &A,B,Gorthi A.M,

Sri A.,K. Jauvhari learned counsel for the spplicant
states that the applicant's scrvices have been regularised
and as such the termination order against wvhich this
application has beecn filed ho longer service . So this
application is disnissed as infructous without any order

as to caste.

( sd/ sd/
SjAJV A,y Ve.C.
, —"_\-b/\\\w\b
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