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la th® Hsa'blB Coujpt of Judicatî -© at ^ahabad,

Lucknow -“aach, Lu^jow*

■ r

Writ Petition No* ' of 1984. . '. .

\

UnlQEi of India and aAOtisr*

V@a?sus

i^istrtct Judge, Sultanpujp and 

others •

•  • P e t i t i o n e r s

•  • O p p # P a r t i ^

SI. No* i^artlciaa^s * nos

1 *

2 .

4.

5 .

6 .  

7.

iPlfc Petition 1  to 10

Annexure n d . 'I  - Ges^tified 
copy of order of Distt* ^
Judge dated ^-10-83 • 11 to 14

n̂nexur-6 Ho* 2 - Certified 
copfit of Judanent 
d©cr©e dated 21-9-83 
passed by ppp.paxty Ho. 2 ^l5 to 20

iHioexur-© no. 3 - Photostat copy 
of application u/s 5 
Liirdtatif»n let dated
4-7-83. 21 to 24

AanaxuTr l\’o. 4 - Original 
affidavit dated 29-10-83

Affidavit

Povaer.

Lucknow, dated :
jt'-9-1984.

(Vinay SBiUtearh 
Advocate, 

Counsel for- the petitioners.
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4. That after* Jmowlug this f^c^the c^posits 

party no* ^  ms lafajwied by the office of ths 

petit 10033? no« 2 that he not be emg^c! in

service on th© basis of his earlier empanslmont as 

ha beloni2®fl to Lucknow T^ivision an'̂  not to Allahabad 

T>ivision and ĉ iis squently his name was delated 

from the li5t of emsanallad candidatas •

) v5. That beios aggrieved by the aforesai*^

order, opposite party no. 2 filed a suit for 

declaration in the court of;̂ Ĥansif South, Suitanpur 

which v»as numbered %s R*3* No* 343 of 1980*

6* That the said i&k suit was decreed ex-parte

on 21-9-1981 by the Munsif South* The c^posite party 

no* g clalme'̂  relief in the shape of declaratioin 

but the learned court has passed directive decree 

asiinst the petitioners which is beyoniiits jurisdic­

tion* 4 certified copy of the judismont dated 

21-9-1981 is filed as Annexure no* 2 to this writ
m .

petition*

■ 0 ?  . ■ ,

•> : 

. .  /

7* Tiiaton behalf of the petitioaei s 3ri 4bhai

M j Misra, Iflvocate, was Entrusted to contest the 

said suit who instructed tbs pairokar of the 

petitiooers tlaat he would call him if and when 

required an»̂  the petitioners were always under tha 

impression that thetc counsel will contest the 

cas® on tiieir behalf *

f j 8* Thaton 28-9-1981 opposite Party no. g

gavs an application in the office of petitioner nd,2



1 '

oxily then th® petltiaaeis camQ to Joints that 

the suit has been decided ex-parte aj^list them 

■py the i'iuasif South, Sultaapur on 21-9-3381 •

4 -

•Ehat afoi’esaid ex-parte ^udsnont and

decsree dated 21-9-1981, the petitioners filed an 

appeal under Order 9 Buie 13 C.*'.C. for setting 

aside the ex-parte judgment and decree vjhich ms 

rejected by the Munsif South, Sultanpur on 11-1-82 

against v̂ hich the petitioners filed IJisc. Civir 

Appeal no. 19 of 1982 la the caurt of the district 

Judge, Sultanpup vihich ms sulisequently tr^sferred 

to the cDurt of llnd Adaiti^aal district Judije, 

Sultanpur, who rejected the appeal vide his order 

datea 27-5-1982.

10* That against the order dated 27-5-1982 , 

passed by the Ilnd Additional District Judge, 

Sultanpur, writ petition no. 4705 of. 1982 ms 

filed in this Hon'ble High Court vitilch was suEnmarily 

rejected on 3-5-1983.

11. That the petitioners came to Jfenow about 

the rejectiob of the a foresaid writ petition on 

' 2-7-3283 and 3-7-1983 being Sunday, the appeal

along with application & for condonation of delay
;■ '

a£pinst the ex-parte jud^ent and decree dated 

21-9-1381 passed by the-Munsif South, Sultanpur 

In R.S. NO. 343 Of 1980 was filed in the court of 

the district Judge, Sultaiipur on 4-7-1983 > 4 copy 

of the application dated 4-7-1983 under sectiixi 5

X u f
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T

V

of thQ Indian L.lmitatl£>a 4ct is fllafl herewitii as 

ao» 3 to this w it petition#

din

12. That it is KiB relevant to mention h©a?@ 

that in the appiicatJron for con<irjaati3ia of aolay 

fiaea by the petitioners a Ions with the appeal 

on 4-7-1983, the delay ^  filing the appeal was 

fully explaine<̂  anr! it ms alsf> stated in the 

application that the petitioners vser© pursuing the 

remedy fw  settings aside the ex-parte jud^nont and 

decree under the provisions of order 9 % le  13 C*?.C. 

till th e decision of the i«rlt petition no. 4706 of 

1982 by the Hon’ble Hii;̂  Court, Lucknow Bench, 

Luctow \̂ hlch \»as finally decided on 3-5-1983.

13. That after exhausting the remedy of Order 

9 Rule 13 C.P.C., the petitionersT^ithDut any 

further delay filed Begular Civil Appeal in tlie 

court of Bistrldt Judigs, Suitenpur on 4-7-1983 ai^inst 

the ex-i^rty judî ment and decree dated 21-9-1981 

passed by the Munsif South, Sultanpur.

14. That the applicatioin fop coadanatlon of 

delay ms due to oversi^t not supporte?̂  by an

affidavit and the case ms fixed on 29-10-3983 

an'̂  on that very daltthe petitioners requested the 

court to teke the affidavit in supjKJrt of application 

on record but Instead of passing order to take the 

affidavit on record, the learned court rejected the 

application af filed by the petitioners for 

condonation of delay vide its order dated 29-10-1983.
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ThB original affi<3avit dated 29-10-1983 filod by 

the palr:>kar of petitlosnarat no* 2 is filed hsreTwlth 

as jjinaxura no* 4 to this \wlt petition•

V

15* That the learned Pistrict Judge, Sultaapur

has failed to consider the relevant facts and 

circumstances stated In the application for canflona- 

ti->n of delay and rejected the same without glvlnis 

any cogent reasana for rejectlam*

V-

'I 

i

16* Shat the petitioners being aggrieved

by the aforesaid rejection order dated 29-10-1983,

entrusted their case to their local counsel at

Sultanpur, Sir T>aya Shankar Srivastava, Advocate,

in the month of November, 1983 vjith the request
4̂  High ^

to file a writ petition in this Hon’ble/Court, 

LucknovTi Bench, Lucknow ai^ainst the aforesai*  ̂ oi'der 

dated 29-10-1983 passed by the «^posite party no. 1 

and the petitioners v̂ .̂ e assured by the aforesaid 

counsel that he will file the writ petition veiy 

shortly*

17* That the petitioners waited for a month 

and thereafter when notiilng was heard about the 

ca^e from the aforesaid counsel, then the officials 

of opposite party no* 2 tried to contact the counsel 

at Sultanpur and were informed by his family 

members that the counsel vias seriously ill atfid 

under doctor's a<̂ vice he wus: got admitted in 

Medical Collage at ^lllahabad *



18* That officials of petiti^aiers no* 2 then 

tried to contact the counsel at %dlcal Gone^Q, 

Allahabad but there they came to know ttot due to 

the critical ctmdition of the patient, he was 

transferred to Medical College, Lucknow.

19* That the officials of petitioner no* 2 then 

tried to contact the couosel in Medical Co3aejse 

at Lucknow several times but taldLns Int^ ftonsidera- 

tion tiB serious coadition of the patient, they 

were not allowed to see and talk to the patient 

. i.e ., their counsel, an^̂ lthey were asked to wait 

till his condition improved. But unfortcsnately, 

the counsel e:^ired in Medical College, Lucknov'; 

m  18-8-1984*

20. That thereafter officials of petitioner 

no. 2 on comln£j to know ab:?ut the death of their 

counsel c-aitacted his family members at Sultanpur 

V. and after great difficulty they could obtain the

relevant file from his house on 31-8-1984.

\ ' / 21. That immediately thereafter the petitioners

V ^  engaiiged another counsel to conduct the case on

3-9-1984 at Lucknow and handed over the papers to 

him.

22. That the couusel sot the instant writ

petition prepared a-od Is fllins the same before tlils 

Hon’ble Court*

-  7 -

'-w.,,; a :-
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23.

the petitioners are filing the present vsrlt petltlcsa 

oa the follow 1j3i2 otiaer pounds :

GROUNDS i

T
)

4) ^QcaiBo the lower appellate caurt has erred 

in lavsi la not cojisideriiig the delay la fiiloig the 

appeal ai2alnst tha ex-jarte judgsieat and decree of 

trial court*

B) Because the learned appellate court has erred

in not considering the facts and circunistances fca? 

delay inentlDned in the application and rejected the 

Same withoat applying its mind.

G) Because the learned appellate court acted

against the principle of natural justice in not 

accepting the affidavit ^hich the petitioners wanted 

to file an 29-10-1983 and rejected the application 

for condomtl'>n of delay on the ground that the 

sac© was not supported by an. affidavit*

T') because the learned appellate court has not

considered the material fact that the decree was
petitionsrs

passed by th© trial court aj^lnst the/:pasiasi^i8 

ex-parte and the ticie fram the date of decree to 

the date of fillAg the appeal was exp^ed by the 

petitioners in pursuing the renipdy on Order 9 

Rule 13 C*P,C* upto the H l^  Court stag® and after 

exhausting the same, they preferred the present 

appeal in question along with an application for
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eoa^natlon of a©lay o^jplalnlog thsreia th@ causa 

of aslay ana thus It C0mmitt0d illegality In r@j©cting 

tri© ai^licatlaa of tii® pstitlooars*

E) Because the learned ia.'lal court has acted in 

a vQiy arbltTaJy inamiQi* in aeciriiag th® suit ®X"Pca?t@ 

Tfi/ithaut givlnig p3?oper sppartunlty to th® p@titi0sosrs 

alia thus til© @x-part© Judsnsat and decî ee passtd by 

th® trial C3urt ia vitiated aad it caimot be sustained 

in the eye of laii.

F) B@caus0 mere eii|)aiieInBat sf the nama of 

^paeit© party no* 3 in the pravisioml list of the 

Casual labiur on the basis of Intervisiw and madlcal 

emmjjiatisn does not, in aoy ^ay, give him the right 

to work and on subsequent discoveiy it \ias fouM that 

h® dia mt belong to the category required by the ' 

notification will furtiier disentitle him to mrk and 

the lower trial court err^d in law in not cofasidering 

^ese relevant facts vv'hich wsre cl^r from the plaint 

of the i^posite party no. 3 itself*

G) Because if the oMer passed 'ey the opposite 

party no* 1 and judgmeat and decree passed by th©

Munsif SouthjSultanpur ai'e not quashed then t ha 

petitioners would suffer severe financial loss aiJd 

will b© subjectsd to iajustice*

P R . g E R *

flherefore the humble petiti-̂ oers mtsst respsctfuJOy 

prayed that in the interestof justice this Hon'ble

/

M
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y-

niay kiaflly b® pl@as®§ to igraat fallowing 

reliefs :- ,  ̂ ,

i) to Issue a w it , or6@r or dii'eetioa la the 

nature of c@rtlo:bii'i quashing th© ’ ora,@r 

passed by sppagite pa^ty ad* 1 (the Bistrdct

■ Jaa^, Sultanpua?̂ ) dated 29-10-2BS3 caataimd 

ia ,Aaa®r-xm?a as. | to to . writ petition 

aad th© ©x-parts jud^ant'ana, deci'e® dat®d - 

21-9“1981 pass@d ty Mixosif South, Sgit^pui*

.. ia E.S. No, 343 0f 1980 in r® ; Mohamnaa... t

B3S@ia; Vs* Uaiaa of .India aod oth@3?s 

coa^alasd ia InMuoire ao* 2 to tte w it

■ petitioa, . ' ,

ii) to issu® any sthsr ord@r -or directly

vshidi thSs Haa'ble Goui  ̂ may detm fit and pa?0p@i* 

ia fe© cii*cumstaac6S of cas@,
♦

H i) to-â ’̂aX'd cost Df th© petition to th© petitifsaars •

■\

Luck̂ iOiW, dat®d i 

r-9-1984. (VUiay Shankaz*) < 
Advocate j ^  

CounsQi for tm  petit ioiaers *
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In court of the District J’uoge, sult^pur. 

Present: Sri M.M. ,3! adiqi, Olstt, Judge,

— ----------------^ ^
Mis a  Case n o . 233 of 1983

Union of Inai8&  potter,...............

1 § ^  .

Moh4 Hgsin,........... ........... .

^p H  c^ts.

Opp-poi*ty,

T M s  is  an appli'cation for condonation of <3^1 ay. 

te suit was dedded  on 21 ,9 ,8 1 . the ^p e a l  hag l^en 

led on 4 ,7 ,8 3  i ,e ,  after about less thisri two yeai*c 

bm the dat^ of the decision of the trial court, Th<s 

ground of delay has been 03?)l^n©d in thP ^p lic atio n  

as under ;

I t  is  ssiid that the r^illway counsel Sri AbhergJ 

Misra Was old ^ d  on account of his continuous IH n e g s  

he Had also tenderGd M s  resignation. It . is  sisid that ■ 

even ^fter his regiR ation  the union of In d ia  wgs oonsi. 

dsring that he was doing the p ^ r v i  of the ca559 ^ d  

waited for a Call from .him, and therefore, rem>,ined 

i^iorgnt of the proceedings. I t  is  seld that appsi] *^t 

no, 2 had no knowledge about the resignation. I t  i s  further 

said that sft^r th^ resignation of the former coung^l.

Sri m s r a w a s  ac<«pted. soEetiid© was taken for aoDOintnipnt 

of a new counsel and the a p p e ll^t  no, 2 c ^ e  to know of 

the proceedings when on 2 8 ,9 .8 1  the respondent rnadf̂  ^  

^ p l ic a t i  on ^ d  then ^p ^ fH s P t n o , 2 canie to know gboyt 

tha Case, OffS. d a i s  were deputed to know the facts of the 

case snd proceeangs, but Sri Misra was not available 

sfid h© h£d gone out in connection with M s  treotnient, ^ d
I

th©r<^ror€, the sppell gpt no, 2 could not know about his \ 

resi R a tio n , nor jfiything about the proceedings taken in 

the cas© earlier, i t  is  said that applicants came to know 

in December, 1981 that^Sri Misra was no longer railway
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\c-/̂  1/0 N  _  _ r ^
Vs 13 l«o u^v-*5,rv'̂ N ^WG^r^ s:^tw ^



"V^
-irgt-

v6'^\--^Jct:'Sp-‘S!m7

-or^-V’- s r c - - ^ ^ ■£Sc«4iSWtf\4ka

I

^■^'y f\ A
/V-r- r 0  
' “̂  ;:j^,

a

sfe-v>V5i.̂ :

•4

.S '^'0 - 3  ,
nJr

A
j) t'7D J

^ ■/<

T K T O  C O P ^

Cd V

H^A 
O is tt, I: S^i

-̂DVs



5>

/3
6

\
h (

^;<92,./z c7>  ̂ c?t:

0 '  'J-̂i <»'̂ Sr-'3j-> j i " ^ : ^2̂ ;

'c l̂ '̂ui; %- c97̂ hc»'0' ^ J ^ U L  -ŷ J ^ S 3 )d'
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In the Hoa’ble lil^ Gsurfc of Judicature at Allahabad, 

Lucknow -Bench, Lucknow*

Writ Petition eto. of 1984 .

/ ^ /  '

y

The lailQa of laflla and 

another*

Versus

Iha r^lstrict Jud îe, Saltaapur 

and another*

• • Petitioners•

•  • Opposite parties*

/tgFIPAVIT.

■

■

I, ^hadur Singh, aged about 66 years, son 

of Sri %rain Singh, Senior Law issistant, 

Bivisianal Kailway llam^r's Office, Forthem 

Railway, 4Uahabad, do hereby soieianiy affirm and 

state ai3 under

1 * That the deponent is the pairokar of 

petitioner no. 2 in the abov© noted caa® and is 

al3 0 doing pairvi on behalf of ^  petitiooer 

no* 1 also and as such ha is ful^y conversant with 

the facts of tiie case*

^  H

2« i'hat the contents of paras ----- -

&  the accompanying v̂ rit petition are true to

V

nw om knowledge and Viq cisatents 5f para ,̂̂ __

---------^are bfsliev®̂  by nB to b© true.



S c

—  2 -

3. That Annaxore no. 3 hag been c(»iparQa vilth 

its original a^d it is certiflisa that It is a tme 

copy of its original, Annexurss no. l.ana 2 are

certifldd copids sfx̂ aoatKxa ana 4nnsxure no* 4 

is being filoa in original*

>

Luckaovj, dated : 

3  -9 -1 9 8 4 . ( k i 4 ^ .

Depaneint

Varlfloatlaa

■V-'

I, the above named deponent, do here try verify 

that the contents of Paras 1 to 3 of this 

affidavit are true to om knowledge, 

that no part of it is false nothing 

material has been concealea, so help me God*

Luckno\v, dated : 

3-9-1984.
D e p o n e n t '

I identify the deponent who 
has signed before me*

Advocate.
O h^  SolejTjnl^fifirmed before me on 6-S <9̂7 

at̂ ]r<̂ oa.m/p-<̂  by Sri Bahadur Singh, the , v
deponent, who is identified by S r T ^ ’ vipc- '̂UtW-J-  ̂ ■ 

Advoca,t9j High CDurt, Luckno\\î
I have satis fiea n^self by examining the 

■deponent that he unders ̂ d s  the contents of 
this affidavit which have been read over and 
e^gjlained to him by me.

i— /S-* i V II- ̂ ■

OATH COv̂ ’M:. TONER 
HIGH cor , ' r ahaBAD

l u l K v o .v bi i .:a



fer

’r

rJn/D̂ %j-
I , , :.

i JJjfi ;Si^f^pu^l • %
I

dx) 'Ml a i^)^  ^ h <4

; ^ W   ̂Ti 06 W  I 3

H  f i m ^ r  IJ? c<o^, 1; ,U , 4 ,

.£ .G  i^Q  / 11 .. ' . V ., .

fe Kut^ &

>?o <(> .'^Td(

|9  <̂-SL i)'

;-ts«^A,,



X' In the Hon'ble High Court, Allahabad,Lucknow Benoh,I,uoli;now

* • * ,

W .P .N o .'............. .o f  I98if

n of In d ia ...................

%

Vs.
le t  Judge. Sultahpur &  others

..  .petitioner 

. 0pp. Parties.

Supplecientarv Affi t.

"V.

, S.K. Shukla, aged about 63 years , S/o late Ehri Sam Narain

^ ^ l a ,  H/o 86/235, RamGopal Vidyant Road, P.S.-Kaisterbagh, Distt, 

BOW, do hereby solemenly of firm and State as undr -

That the deponent is Pardsar of the petitioner and is * l iy

iversent W ith  the facts of the case.

2.
That-in the above notid W.i-,. this Hon’ble Court was

pleased to direct thepetitioner to file  the- ^py of the plaint of 

the cpp. party-Ho,3  vide its order dated 6/ 9/ 198^ and two weeks 

time was granted to the petitioner for the same.

3. That the doponent is filing  the copy of the plaint

alongwith the supplementary .affidavit as Anexure No. S-1 . ,  

ucknow ; Dated ^
Deponent

v::RifiCHTiON

1 , the above named deponent, do hereby ve^|;:^“Th^it the

ontents of para 1 to 3 of this affld^it'are true to ay Ovm
^   ̂ '  1___ _

kife^ledge and no part of it  is f f c e .

■V,

Lucknow : Dated , i, ‘
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-3  Uf f-ĉ  f ^ f ^  2 6 / 4 / 8 0  f o  ^  ^  ^

5 T ^ T  ^ T T T  f lT 2 ^ f ^ c  l^fT I ^Oq‘OIO-2



.4 -

lA
f ^  f ^  2 ^ ̂  ̂  f ^ T  i
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,'TfriaT̂  tejT-2 ?i m r  ?r«rf trjtPto Sjt̂  i?:; ^  gra
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3r!lt̂ c?J g-cciT lĉ T¥Tc?TcT ^̂ ftferfT a T ^ ? f gJTTT 80  ^TO ^ 0

fs 3 1/7/60 fo ^  f e r  3fH 3iw ^  -̂rar ^7̂  ?^m ^ f̂fftpr

^ ^qrrr^ t?t 1 1
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1985

In the Ho'n'ble' High Court of tTudicgture at Allahsbed 

C Lucknow Bench ) Lucknow,

Inre

an No,

The UniDn of Indis &  another ,* Petitioners

Versus

The District Judge Sultsnpyr &  another

Cpposite Parties.

■gJl^„hfilf of the ur)Dos.j,te ■

•— — . false*

I ,  Mohd* Hsseen, aged about 27 years, son of 

■̂fohd. Msteen Siddiqui, resident of house no, S-A West 

■Heilwsy Colony Sultanpur, do' hereby, solemnly affinn 

and state on osth ss under ?- • .

1. . That the deponent is the oppjsj. party no. 3

in the above notsT'd case ( wri t_ Fe ti tion ) and aS such 

.. he is  well conversent with the facts depo,^d in this 

affidavit. . , '

2., -Para 1 of the writ petition, no comment is 

■required for this paragraphs*

• The contents of 

3 , /  5ara 2 gnd 3 of the writ petition ai« absolutly .

The truth of the matter is that notice No,S-M.
I I /



( 2 )

T-

c\

S K /  C &. -79 wss issued by the pe ti tioners inviting

applicat'ion for the pfirmanent appointment of Sefai- 

wsls from casual labourers , TM.s notice wss general 

I t  did not confinfe Isbouers working, in  Aliahabsd 

Divisio.n only, Tfe deponent applied for the pos't 

Giearly stating that he had worked as casual labourer 

in  Sulta-Hpur « Sultaiipur falles in. Lucknow Division  

The application .after scrutny Wgs approved and letter 

fixing  date for dep-nent* s ' interview before the Board 

C Selection Board ) wss intimated to the deponent 

' The Board wgs. constituted by D . R. M* Allahabad on

15 ,3 ,1 980  # The deponent appeared before the Board 

^^19  The application of-the deponent was before the'

. Board and the Board waS pleased to 3̂  question the

d e p o n f- n ^  to the natui« of the work he had done
O.\pi

at and p* W ,|=  office at- S'ultanpur « Thei^upon

the Board obtained from the deponent the undertaking 

in  writing from the deponent that he was pi«pared to' 

work aS Safai wala . Every thing Was an clea2(-6oard 

and no Question of conceslnient did or could arise.

In  the light of the abcve^ the selection Board^ selected 

the-deponent and at the l is t  his name appeared serial 

which wo;s falltiwei^the Medical examination 

the deponent was a e d sre d  fit. The relevent office 

accordingly informed gnd the deponent also submitted, 

the fitness certificate on 2 6 . 4 . 1986‘ l  ^

notice of 79 referred to above is  in' the. possession 

of the petitioners which they have concealed g îd they 

have not brougtit it  m  record . It  is 's ig n ifican t  to "■ 

state that the condiates selected on the basis of

• • • 3#»• •

...............■ ■ ' - - --i! f ■ .....
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( 3 )

ti3£ 8i ore Said notice hs^e been appointed, CondMetes 

, below serial no. ,46 have al'so been appointed.

4* The contents o f p?rs 4 have not been correctly 

stated . The truth of the matter is that *- ’

( i  ) That the deponent's selection^was in  accorda'nc e 
* ■ ' _ ' ■
^^^w ith  the nciticB issi^d in  197^ Sgid above wh^Loh

vvckU(̂  ctv^ J^X  ;
rsxt only labourers Working in Allahabad

Division »c3a id  8pg3»y* . . ^
• . . ' . , i

. . .  , . . ■ , . . j 

( i i  } The selection of the deponent wss made in  the 

light of the aforesaid notice with open eyes aS has 

been se t out above, ,

( i i i  ) That the ..eponent made repeated applications 

and then ^ t im a t e ly  he served' p t it io n e r  with  a legal 

notice ,4 ^^!- I L .

( iv  ) The story to the effect that the application 

^^^^^m^labo^^rs working in  Allahabad Division only 

w a^^p u n  subsequently*

6* This is admitted that the deponent filed 

Reg. suit llo. 343 of 1980 after registered legal 

notice to the petitioner, .

©

6 . In r«ply to Pat'S 6 o£ the -affidEVit it  is 

submitted that the deponent has been advised to

■

state that the learned Munsif, South Sultanpur

« • • •  4«»«



f

( 4 ) • ^

hsd the tTurisdiction to grant the reliefs prsyed by, 
•«

the deponent and had the Jurisdiction to grant the 

relief which he haS granted.

- y

7* That to.the extent that Shri Abhgi Raj M s r a  

Advocate wes engaged by the petitioners who filed  

his pciwer is-admitted and that he on 4,1*1982 and

11.1.1982 applied for time to file  the w ritten .state­

ment is  also sdiTiitted. The rest of the contents -are . 

absolutly false. They ere denied. I t  is submitted t at 

the deponent has failed to understand aS to wtjr

Shri Abhai Haj f-ilsra Advocate would adopt an unusual 

and un-common mcniifey namely thgt instead o f  asking 

the Pairokar to come on the specified date and time b  

■ ■ ■ ■ %> 
get the written statement pt-epared he would xstiiyjt 

relieve the pairokar by taking responsibility upon 

himself

W . Sx GowJr.g^

8. That it  i s  admitted that on 28.9,1981 the depoi^ent

accompanied by a copy of judgement. dated 21,9,1981 gaA;e

an application to . the opposite parties, but it is" false • •

to state that the petitioner got the knowledge of the

esse through the said applies tion*farlier they had

puttn their presence and had tgken-time to f U e  the
<3M

written statement on 4.3,1981 12,5.1981 . xN'o expla­

nation for the period 12,5,82 to 28.9,1981 has been 

given.

: oM ®

'v 3
9 , That it is admitted that the'peti tioner made gn

5*  • .  • ,
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V

y

application under order 9 rule 13 C . P* C . befoi« 

tte l e p n e d  Munsif South SuLtsnpur contained of 

fslrje^ects in consequance whereof tfee said appli­

cation Was dismissxd on I'*, 1 .1982  , Appeal being 

Misc. C iv il appeal no# 19 of 1982 wgs also dismissed 

on 2 7 .8 .1 9 8 2 'b y  the learned Second Additional District 

Judge Sultanpur,

10* Needs no cQimients,

1 1 ,  I t  is false to state that the petitior^rs came to 

kndrf about the rejection of the w rit petition on 

2 ,7 .1 9 8 3 . A t  any rate .the source of the information 

relating thereto has not been befoie the , .

Hon‘ ble Court and the vegue e x p r e s s i o n /^ e ^  to run 

in  the desert without any destination , I t  is admitted

' ' ' ■ C“
that 8 time barred appeal wgs f i l e d ’in  the court of 

the Learned D istrict Judge Sultanpur on 4 .7 .8 3  . The 

petitioner has not filed  the alleged affidsvit^said  • 

to be in  support of the application under section 5 

of the Indian  Liraiation Act.

J c..'

K

12. That the contents of pera 12 of the w rit petitioi 

are false . Theyi5are denied . Application under sectian

6 Indian Limitation Act was not even supported by the 

alfidsvit « Contents of para 2 and 3 of the aforesaid 

application had been introduced without any material 

to support the Same. Besides that they only disclose^ 

the negligence in  contradiction with due Seligence 

The deponent by his application dated 28 . 9 .1 0 8 1  accom­

panied by copy of the judgement had informed of the

. . . .  6 . • »



( 6 )

y

decree and judgement on 2 1 .9 .8 1  by the learned Munsif 

South SultsHpur s feet sdinitted by the petitioners.

The contents of parss 4 and 5 as suoh only fignents

of lies* The contents of para 6 and 7 of the .aforesaid 

gDplicstion elso become red®mdent . There is  noticing on ^  

record to explain as to, why the petitioner waited 

to file the application under order 9 rule 13 C. P. G .

A period of 4 months 6 days delay ha? not been explair^td 

The petitioners in  the execution csse from 11 ,1 .1982  

to 4 ,7 ,1 9 8 3  had been taking adjournment on one pretext 

or the other. In  that view also the want of knowledge 

becomes gnly statement of false facts, ..

13, The contents of para 13 are absolutly false  . ,

14, , The contents of para 14 are false . Being com^ious 

of the fact that the order appealed against was dated

2 1 ,9 .1 9 8 1  and that the appeal waS being filed  on

4 ,7 .1 9 8 3  it  is  absolutely false to state that the 

si|)porting affidavit wss not filed  by ©vf rsight , It  

is  also false to state that any afficlevit wss offered 

to be brought n record and

the learned D istrict Judge refused to. bring the same 

on cord . Besides that the- alleged affidavit conctradLcts 

the statement of the petitioners as stated in  para ) 4  

that the affidavit wss not f ile d  by oversight . Any 

affidavit dated 4 ,7*1983  has not been produced ,

15, The contents of paragraphs are denied#

7 » » » *
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16. The oontents of paragraphs 16 ere absolutly 

fals® they ere- denied * Shri Daya Shanker Srivastavs 

Advocate was not a practicing lawyer in Lucknow 

There is no material on record to show that he w«s 

engaged at any stage o f the csse or for the purposes 

of the present writ petition, It is also a i^istter

, o f ccmmon knowledge that' the writ petitions are 

acconpani^d. by the si'fic&vit. In  that view no/ writ 

petition could be filed  without the personal attendenc^e 

of the petitioner or Pairokar^ The contents are only . 

fignents of lies  and have been concocted for the
♦

purposes, of this cese *

17
17. The contents of p'^rag/18 and 19 of the writ 

p e t i t i o n :* ^  are absolutly fglse they are denied.

It  is submitted that nothing h&s been stated as to 

why no effort was made to contact the clerk of 

Shri Daye Shanker Srivastava Advocate or any of his 

relations.

18. That the coii^nts of p^ra 20 are absolutly 

false . They are denied * I t  is also submitted that 

the,period from November 19S3 to 2 ..9 .1984 haS not 

been explained*

19. I t  is material to state that in  execution case

no. 5 of 1982 fix)m 11 ,1 .1 982  to 4 .7 .1 9 8 3  the petitioners 

had been taking adjournments on one pretext or the 

other and when the process was issued thenlthe appeal 

Was filed  which has given rise to the present

I II
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w rit petition » The causes for delay hgve b?en 

fabricated^

Lu cknow,

dated \'i- 3 ,8 5 . Depone nt,

T '

W / "

■V*' ijs-u- *

.A m  v,oMi;nssioNBi 

Tipji CooiTti AUahabâ

ICejlHsgjiloS *-- .

I,- the above iianed d e ^ o n e n ^ o  hereby- 

verify  that the contents o f parss 1 to

of this affidavit are true to my 

■ personal kxiowledge and those of psras to .

e.re belived by me to be true

No part of i t  is false and nothing material 

has been concealed. So help me G^d#

Signed and-verified this 12-th day o:' 

MarcJ1^1986 in High Court Gomr>ound at Lucknow.

Cep one nt«

I ,  identify  the deponent 

who has signed bp^fore ;t!3,

ivo cate^

Solemnly affitoed be foie me on ^  

a t ^  m  /  p* m, by Shri 

the deponent who hss been identified  by

Shri K ' H  < A c W * —

the Advocetf High Court of Allahabad ( Lucknow

Bench ’ Ludinow.

I  have satisfied by myself by examining the 
contents of this affidavit which are read ut and 
explained by irfe*

2. V J  •,
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la til® Hon'ble Couspfc of JufUcatur-e at Jillahabat?,

Lucknow feach, Luckiiow.
•t.

Writ ^etitlcJXiNo. 4473 of 1984 •

Union of In<iia an  ̂ Dtheis«

VeiBis-

■Pistrict Ju(̂ ge, Suitanpur 

an̂  ̂ others.

^ et 1 titans rs*

• • Opp .Parties

r

BB joinĉ er Affjriavlt>.to the 

counter affidayit filed by Opposite party No. 3

I, Suflha Murti Singh, aficid abcut 33 years, son 

of Sri J.i', Siij^, Senior Lav» i^slstant, rrivlsional 

Hallway Manas^r's Office, iU.lalBbaa, m  ĥ retor 

sof<Lniily affiim an  ̂ state a/s un^er

1. !l3iat the deponent Is the Pairokar of th© 

petitioner no. 2 an'*' also (̂ olne pairvl £§r petitioner 

no. 1 aaf' is fully con\«rsant >vlth the facts of

the Case#

2. That the contmt's of para 1 and 2 of th© 

counter affidavit are m t admitted an'̂  those of paxas
s

1/and 22 3 of the writ petition are re-affimed.

3. That the contents of para 4 of the counter 

affidavit are not admitted. The true facts ar@_ 

that the notice for sei^iction was Issued only fo-r
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y

thoae who worUufi In AUahabafl rivlsUm ac  ̂ / p  

as «i6 oppoalt.. party telawsea to Lucknovi rlvls itm, 

his selection «as oancellsff after this fact came to 

knowi«»<^a8

4, I’hat tiB contmts of para 5 an/’ 6 of the 

counter- affidavit are not admlttea and those of paras

5 an'=> 6 of the w it petition are re-affirmofl. It Is 

further subnlttcd that the li^ame6 trial court 

has committed jurls<̂  let Iona 1 fo'ror in ar anting 

directIvo (decree aaaii^st the petitioners .

6 . Xhat the cQint^^ of para 7 of tiie counter 

stCflflavlt are not admlttefi as It relates to Sri 

.^hal Baj Mlsia Advocate, as to vihy relieved 

thfi palr:*kar of th« petitioners.

\ .

r» r- ^
* ‘ y ■#

S-

6« iliat the contfnts of para 8 of the counter 

afflciavlt ar« admitted to this extfnt only that 

th0 opposite Party has slvon an appUcatl''vii on 

21-8-1B81 to the petitioner, rest of the contents 

are denied* The petitioner came to know ab?»ut the 

ex-isirte «*̂ ecree oxay on 21-S-81 when the Judsnent 

of the leai»j3fi(̂  trial court was submitted to them*

? • That the cont(»nts of par^ 9 an»̂  10 of th« 

counter affidavit need nc* cacin;6nts •

8 *

affidavit

That the contents of para 11 of thc’ counter

comments and contents

of par-6. 11 of the urlt petition are* rc-affli’med •

9,
Hiat tli« coatiints of :{)is»erparM12 anf 13
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of tho counter affidavit are r*enl66. The petltlcners 

camci tn knfJw all) ut the <̂ lsm5ssal of thr-lr writ petition 

only on 2-7-S3 when a copy of the juSipfint was supplied 

to thfljn by tiielr counsel and without any fur' her delay 

. they filed appeal before the T)lstrlct Judge, Sultanpur

on ̂ -7-1983 a^lnst the ex-parte judiijncnt and deciee 

of the tJ ial court*

10. That the contents of paras 14 and 16 of th^ 

counter affidavit are denied the <s>nt#=snt;s of par«sl4

& 16 of the writ petition are re-affirmed. The leariied 

District Jud£;6, Sultanpur has erred In rejecting the
«

application for condomtion '̂ f delay and also in not 

accepting theaCfiaavit it. support of the application 

U/S 6 of the Indian Limitation Act.

11. That the contmts of paras 16 and i? of toe 

counter affidavit are denied and contwits of pars  ̂

16, 17, 18 anr! 19 of the writ petition arp reaffirmed.

It is further submitted that efforts were made 

to contact the femlly mi^bers of Sri Daya Shankar 

Srivastava, Advocate at Sultanpur, and ttiey have
*

Informed the petitioner that he was admlttied in EiJedloai 

College, Lucknow where he expired on 18-8-84.

/12.  That the contents of paras ^  19 of the

counter affidavit &ro denied anr> the cont<*nts of 

paras 20 to 22 of the writ petition are reaffirmed.

it is further submitted that the delay in filing 

thf̂  present writ petition was beyond the control of
*

the petitioners and th^y were prevented by. sufficient 

cause in filing tiif present writ petitien within
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tte* Th® aemy has b@6& praperiy ©3?)3aiiaia by

t o  pstltlomrs air? th® w it  petitl^ Is l.labae . ,

to be allovuM vdtii'Cost ajar̂ th@ Impugoefl 0j?d©r-

^ s @ a  by ttii Dls'lrlct Judge, Sultanpur

29-10-1983 aM  @26-jEir'te ju6ginmt alĴ  dicrt© of the 

trial cmirt aated 2L-9-S1 â ® liabl® to bs quastea.

Luck£iow, dated. :

^-5«»1985*

B®ipaatnt« ■'

n i .

I,' the ab0w  is5m®a deponent, Qo'hfapeby veilfy' 

that the ccmtents ef paras j ntj—..

, . this a' fflda.vit -.ar® tm;<s' to my om knovsierî i'

aadth© cmt©tits ,of pa^s - .  ̂ /  ; ■ ,■ .-

bfili.®v©a' by me tcS>i true on She ba-sls ■ 

iegal ad vie#, that no part of It is false and 

nsthinfi material has been asnceaied, sf> help 

me God.

'■.Bepongnt# . -

. I ;if=̂ eabify the'deponint isho has 
, si0 iid before me •

SDlemaly affirmed befar© m@ on 
at fî f̂ifv̂p.iri* by Sri Sudha Murti Simshf 
to  depoidfint, .T«ho'is identified-by Sri 
Advocstt^j'fti^ court, LuckD.ov)* , *

I have satisfied myself by examining th@ 
depDnent that he understands the cdfntmts sf this

X a ifn  J \ ( e d  ^^lo a i.i :a v c : i f f i d a v i t  v«hich  h a v ©  b e e n  r ^ d  ©ver. a n d  e x p l a i n e d ■ to

Adv&cafe Oath Commissio.'isr him . b y  mil*

Court, All'ihab’.td * ’ - ’ , , ' / ' , . .

I yC<l\V..>-v Hsacll. tuc'xnovT. . . . .  ; . /

7



T.A* NO*1500 of 1987 (T) 

(W^P* ,N0*4478 of 1984)

UnioB of India Sc Auother « • • • * «

 ̂ ' Ve fsus .
r--^

District Judge, Sulta»pur  ***.♦•

2 .3U 99Q

Hsa'ble Justice K, Nath, V .C .

Hon^ble Mr. K,J» Raman^ .

Applicant*

Respondents,

i.w. « • «

Case called. Ko one is present for the applicant*. 

I^i^g^^rit petition is against the order dated 29*10,83

rejecting the application of the petition*? 

of delay in filing the appeal against the 

fte j^Mements dated 21 *9*81 ♦

, V  ^  , / F
. \^'^^^'^-w^?|ie^^application is dismissed for the default of the 

applicant.

3d/-*

A.M*'

Sd/-

v .c *

rrm/

/ / /  True Copy / / /

^ e a a a l  Adcuinistrative Tribuaal 

Luckoow B,uch,

l u C k D O M




