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26/8/92

AL "

No,1219/87(T)

Hon.Mr.Justice U.C.S8rivastava,V.C.
Hon Mr. K.Obayva, A.M,

Learned Caunsels for the respondents
states that this application has become
infructuous and has drawn our attention to

" paragraph No.7 of the counter affidavit in

which it has been stated that the applicants
No,2 & 3 Rﬁgebeen declared as successful

but No,2 has not yet joined. No rejoinder

has been filed by any-one so far. The
application is accordingly dismissed |

taking into consideration the fact that

no one is appearing on,béhalf of the

applicant since long, even from December, 1989.

L

s A. - VOC.
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I have this day of 197 , cxamined the

record and compared :he entries on this sheet with the papers on the record. [ have made all necessary corrections
and certify that the paper correspond with the general iniex, that they bear Court Fee Stamps of the aggregate value of

Rs. - , that all orders have been carried out, and that the record is complate and in order .p to the date
of tae certificate,

Munsarim
Date — T Clerk
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. In the Hon'ble High Court of J udlcature at Allahabad,
* : (Lucknow Bench) Lucknow -
..rlt Petltlon No. gﬁy of 1983
.q,az:L Abdul Rahman and anothsr -pPetitioners
oy ' _vorsus
ir The Union of India and others ~-Opp-partie s
Lodex
| Sl . Descriptionof paper | . Anmex. page
! ' no. Noe
q w1t retition - 17
4 2. Affidavit 19~ 19
w 3. Letterdated 17,5.1972 1 A0
. 4,Relevant extract of the .
corrigendeun ‘ 2 Al-2d
5. Judgment dated 24.1.1978 passed this
~ Hon?ble Court ? 3 X3 3o
® 4
6, Letter dated 4,2.1982 4 3/-39
o 7 Regresentat:}_ondated 28.5.1982 5 33 36
Y 8, letter dated 14.1u, 1982 6 5738
9., Extract of order dated 4.4.1983 7 39-40
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(B.C, Saksena)
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¢ of Judiczturs 2% Allahabad,

(Lucsno Beneh),Luckno.

P.ftizion upicr \ruvicio 226 of th Conscibkubion

1 Tazi Auddl Ranzee, azad o oub 45 ve rs, son of

Y “azd Tomildlin rasideot of Talla Bobki Dualek,

ol Pouse, Luckno™

2. S.V.Shagla, azed 2bout 44 yayrs, sonof Sri Raa

Dat t Saucla, residrnt of 122, "1H11 Ro~?, auaiya,
Luckno:
PotitTon-rg

v-rsus

1. Ta- Urion of Traia throuzh $he Zoo ol Tlan oo,

e

B, Rairay, ritpuer

2, Th+ Divicionzl Rail Ulcasgrr (Prrsonnel), ™oi.ail av

| \/0 ,
@X‘L i Luc kno'
3. Tu,nsy or Prased, Pamey, azd ~dut 45 - o5,
son of Sei Tug Oraran Puncay, ot orasint nostd as

: vem AT MY T e T | 9 P R N S TILY
RPisroon 3, M D,lallvar Ioce 220d, Chaid- x,Tusing.

Opp=articsg

/s
(/
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T.i: "l nerikian on orkalf o + natifinp-re

avova-ros~d ot renectfully shoathe -

1. Miat t4c netitinners ezt direstly raoruit~d on
nost of Brcire Sloanwrs on 1,2.1961 ard after having
saen nrozotad as Firazan'l! vere subsaquently
nrozoted to the next hi_ter nost of Fireman '3' ard

the pstition~.s are contiruing in thn seid post.

2, Thut tbn details of the natitionrrs anmpint o
as BEpgire Clwarcre, date of nromotion as fireanan '3

and thercaftar as Ficeman '3' are as follots:

Patif oner Dats of m)ptt Dam/’az’o Data ol nrpmo-

[ I as Bnxine “tion Flr'%- tion ag Tiri-
Clca an~rs maqn Q! “n 131,

1. 1.2.1961 9.7.1954 15,11.1977

2. 1.2.1961 9.7.1964 15.11.1977

3. That oppositr-narty no.3 was initially recruitad
in the V,3,0@ilvay Qs 2 Rhalnsi in £ &

of #s. 70--35 on 15,1,1980. Tir said oﬁmfi‘té-'perty
.3 in his capnacity as Khalasi was a ehed staff of
tbe Yehanical Diparc.cnt  and h%)qlongcd to tha

Fitbing side of i £ ed staff and his chamel of

g ]
P2 s dafe

prom fion v2s £- b8 nost ol seni-ckil Faf T

grade Bs,75-110, skill-d artisan zrode 2:,110-130
“isary Grad IT seole s, 130-212 and Migbry Grade T
scale Fs.150-240, Tav nost of an Eniirer Jl-anr
belonws %5 th Transvor ation (Pow-~r ) Drnwhusnt and

the chanml of nromtion for Bngine (l-ansre whi gk

pede

s o dirsct pecruitent nost is to t nost of
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Firenan 1701 #repeanft-r £0 Ficean '3' and Saun'ar

wode '3 ard furthir as Drivers C, '3' ard

4, That soas tryt‘:} 70ar 1959 Class IV Staff
Promotion Coaunittes in naragranh 62 of the its ranprt
recomnn’ed thot unskilled staff in ths Vachapical
Er in~ering Donartasnt should ve unif ormdy desiznastad
as Khalasis and showld s=ek % heir nroantion

cit2r on loco aainkarance or cerricge and ~Bzon

maintananeAa sids and khalasis vho nossess the
rascribed jualifications skall be piradtied

to ont for engins clrancrs cadre. The Railvay 3oard

by a-ant of its let'sr o, B3B8 CiP/18 dated 18.4.1959
comaupizated their decision in resncct of aforesaid
recoarand~tions o. Class IV Ctaff Prozction Com-it#re
T Rajil~ay Bozrd in neragranh 2(2) of their caid let -er
dacid=d that wvnskilled ot aff in runnin: shed vill qlco
ba e1i :ibl~ for considmration for trer<fer to nocte of
clean~rs un t~ the nas of 25 yanrs relaxadle up to 0
ya.rs intks case of persons bglonzing *o schrduled
castes ani qc‘ﬂqdulad tribas Subject to his biny other-
™ Se.ﬁll'ijlblﬂ for such considaration but on too
occasions ¥ only 2rd his havin, the necessary antitude

ard satisfyin: the medical an? educational Qualific +ions

5. That onnoei*w-party nH.3 in ter-s of thn Rajiluaws
Bo.rdts said lettar doted 18.4.1959 vas c¢-lled unon
0 5iw}a his ooticn for the cadre of Booir nz Jlionrs
ard t1e said onpocitn-party zave an ontinn to thae

c2dra of Enzirer Jleunsrs.
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6o That inpursuance of the said opfion the opposi te-
party no. 3 was posted as bEngine Cleaner in Charbagh
Shed of the N.E.,Railway, Lucknow by means of office
order bearing nc. 8/227 dated 4.2.1961 issued by the
District liechanical Enzineer, W.s,Railway, Lucknow.
Thus the said opposite-partys s date of entry and the
date of joining the cadre of Enzirex Clearers should be
042, 1961.

7. That in the ssniority list pertaining to the
category ot sngine Cleansrs of Lucknow District as
on 1,4.1965 the said oppo<l te-party no.3 was shown
as junior to the petitioners and his date of joining

the cadre of mngine Cleansr as 2.2.1961.

8, That & provi sional seniority 1ist of Foreman 1]
scale s, 8U-¢5 as on 1.5.1969 of the Luckmow Division
of the Wechanical Deparment was circulated by means
of letter m. E/225/1 dated 15.9.1970 by the office

of the Divisional Superintendent (P), Lucknow Junction.
In the said seniority list the petitioners were shown
ssnior to the said opposite~party no.3 and the

date of joinirg the cadre of Engine Cleansrs of the
opposite -party 3 was shown as 2.2.1961.

9. That,however, in the seniority list of Firemsn'{
of Lucknow Division of the W.&.Railway the said.

. w«ik*‘z\/im'
opposite-party no.3 and a few other along who ha
opted for the engine clsaners cadre were assigzned
saniority in the category of $nzine Cleansrs and

Firemsn 'C' on tle basis of their respective first date
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of apppintasnt on the post of Khalasi and carriage
cleaner though ti® same was a diffaersnt cadre al fo-

gether.

10. That petitionsr no.2 along with other othsrs
azgrioved by the assigznment of seniority to the
said opposite-party m.3 and 14 othsrs had filed a
writ petition in this Hon'ble Court Re- G.C.Kanaujia
and othars vs. Union of India and others. T said
writ pestition was admitted and was numbrred as Writ
petition no. 1523 of 1971.

11. That durinz the pendency of the said writ petition
the Railway Board by mnans of a letter m.wm&) I-72

Ckr dated May 31, 1972 addressed to the ueneral
lanager, N.8.Kailway, Gorakhour decided that unskiiled
Class LV staff on transfer as engine cleansr shoud by
assignaed seniority from the date of joiping as

engine cleansrs. A true copy of the Railway Boards

said letter is bsing annexed @s Amexure no.l to this

petition.

12. That conssquent to the Reilway Boards said decision
a corrigendun was issued to the seniority list of
Firgmn grade II ason 1.5.1972 . (Qpposite-party no.3
ard pther persons impleaded as opposits-parties in

wtit petition no.1523 of 1971 were rg-assizned seniority
below the petitionsrs. The carrigendum was issuéd on
4,12,1973. A true copy of the relev.nt extract of

the said corrigendum is being amexed 8s Annsxure no.2.

to this petition, The name of opposite-party no.3
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was shown a} serial no.3lU-A and his date of
joininz the cedre of Enging Clsansrs was sihown as
2.2.1981 in column 5 of the said corrigendum.

The petitionars had been shown ai &higher serials ,

13, ‘l.hét consequent to the issuanes of the said

corrigendum opposite-party no.3 and other Khalasis
and Carriage (leaners who had opted for the cadre of
EBngine Cleansrs we%directed to bs raverted to the
post of Firemen 'CtIBanpffics order dated 17.1.1974.

14, That opposite-party no.3 along with othsrs
similarly situated being 8garieved by the

Railway Boards order dated 17.5.1972 as also other
conssquential orders nad filsd a writ petition

in this Hon'ble Court Which)numbared as writ petition
w.1002 of 1972 --Nage shviar Prasad Pandey and othsrs
versus Union of India and others,

15, That in view ‘of the revissd orders of ti® Railway
Board the writ petition filed by G.G.Kanaujia and
others viz.,, Wit petition no.1523 of 1971 was

dismissed as havinz becoms infructuwus by a

Division Bsnch of this Hon'ble Court by an order
dated 14.5.1977,

16. That Writ Petition mo.16u2 of 1972 Re;- Nagesiwar
Prasad randey and others vs, Union of India and

others came up for final hearing before a Division
Bench consisting of Hon'ble Mr. JustioR Hari Swarup
and Hon'ble Mr. Justice T.S.Misra and their Lordships
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by a judznent dated 24.1.1978 were plsased to

dismiss the writ petition. A trus copy of the said
judgment is being annexed @s M§_u£w&§ to this
petition. A perusal of ths said judguent would show
that their iordships were plsased fo uphold the
contention advanced on bghalf of the present petitioner
no.2 xk and his co-pstitioners, viz., G.C-Kanaujia

and others that the petitioners in the said Writ

retition no.1802 of 1972 which included the present

opposite-party no.3 are entitled to ssniority in the
cadre of tnzgine Cleansrs from the date of teir joining
the said cadre since their transfer to ths cadre of
Bnzine Claansrs was on their own request and thus the
provisions of Para3l? of tha Indian Railway Establish-

mnt Manual applisd

17, Thas a perusal of the said judgment would show,
the petitionsrs in Urit petition no,16u2 of 1972

had sougzht the quashinz of the Railway Boards lettar
dated 17.5.1972 which was filed as anngxure 6 to the
writ petition as also ths corrigendum of the seniority
list dated 4,12.1973 as also the officer order dated
17,1.1974 which were filed as Annexurss 7 and 8 to

the said writ petition, Their Lordships ,therefore,
in vigw of _the finding that thsre was no iliagality
in the decision of the Railway Board contained in

its letter dated 17.5.1972 also held that the
corrigandun issued consequent to the decision of the
Railway Board and ths order for the reversion of the
petitionars in the said writ petition cannot be hsld o
be illszal.
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18, ‘hat as stated in the opening part of the

writ petition, the petitioners are at present

working as Firemen Grade 'B' and have also bsen
confirmed intlhe lower past of Fireman Grade 'C' which
is a post intermediary batweenv the postsof 'Engine
Clsaner and Fireman grade 'B'.

19,That opmo siba-party no.3 amd his co-petitionars in
Writ retition no. 1602 of 1972 did mot prefer any
appcal before the Suprems Court against the julgment
of this Hon'ble Court dated 24.1.1978 and thus the
said judg;aaflt was alloved by them to becoms final.

2U, That the petitiomers to their utter surprise
gained knowledge of a letter bearing no. P/PC/MP/UB
dated 4.2.1982 by which certain persons who had

opted for transfer to the cadre of Engine Cleaners
along with opposite-party no.3 were informed in
response their represenbationdated 29.12.1981

that sechority has been assigred to Wagesiwar Prasad
Pandey, opposite-party no.3, in the cadre of Engine
Cleaners treating his date of joininz the said cadre
as 25.1.1961. A true copy of the said letter dated
4,2.1982 is vbeing vannaxed as Annexure no.4 to this
petition. It may ba stated that five persons to whom
the said lettar was addressed by had by msans of
a'arlar letter dated 10.9, 1981k@ been called upon to
show causs why opposite-party no.3 be not assigned
seniority in the cadre of Enzine Clsaners treating
his date of joining said cadre as 25.1.1981.

As stated in ths preceding paragranhs in the
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saniority lists isSugd from ting to time ths said
opposite-party B0 03 vas assigned sgniority in ths
cadna af Engma Qleaners taking his datg of joining
the sa1d cadrg as 2.,2,1981.,

It 1srelevant to mhcate that tha D1v1slonal
Ra;lway Hanager (P) N.E Rallway, Lucknov 4id not
issug any show cause notice to tha present pet 1t1oners
or othsr persons who were petitionsrs in Writ
Pgtition no,1523 of 1971 or had baen impleadel as
opp081ta-part1es in Writ Petition no. 1602 of 1972
as; why Nageshwar Prased Panloy bs not assigmed
senicrity in tin cadre of Engins Gleaners treating
his date of joining as 25.1.1961. It is evident
that ths Divisionsl Railway Managar (P) daliberately
did not call upon tha patitioner tosbow causg
knowing full wall about ths lztlgatlon_petween ]
tis partiss which hed culminated azainst opposito-
party m.3.

21, Thét ths petltloners on gaining knowledga of ths
said communication dated 4.2.1982 preferred a repre-
sontation to opposite-party po.2 through proper
channel. Ths pebitionsrs had preferred identical
represontations on 28.5,1982. A troe copy of bt
representation pref errcl by opposite-party no.l is
being amemd as ggggg;am tothis petition

with a view to place on record the facts stated and
gounds raiscl in bhs sail representations.Petitionsr
no.2 as stated above, had also preferred identical

rgpresentation.
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22, That on 14.10.1982 thz pstitioners were sarvad
with a copy of the letter of the same dabte issusd
under the signature of the Divisional Rai B anazar
iry , N.E.,Railway, Lucknow requiring the petitionars
to produce séma rgcord about Nageshwar prasad randey's
joininz as an Engine Clsamer on 5.2.1961. Copy of

ths said letter dated 14.10.1982 as racelveq/y/ths
petitionsrs is bemg annaxed as Annaxure ng_f to this

writ petition.

4 perusai of the reprsssntation preferred
by ths petitionars on 28.5.1982 , specially paragraph
4 theregof, would show that opposite party mo.3 was
postedyngine Cleaner by mecans of letter dated
4,2.1988. The said order was typed out on 25.1.19
but the date of despatch entered tharein is 4.2.1961
and the ,saﬁa had reached the Charbagh Shed on
5.2.1961 In view of various other facts indicated
in the said representation which could be verified
fromthe record maintained with opposite-parties nos.
1@and 2 it was not mscessary to require ths petitionsrs
to produce soms record as erroneously directed by
let ter dated 14.1v.1982.

23, That a pgrusal of tha r'eprese:itationdatad 2B8.95.1482
would show that the pestitioners had requested opposite-
party no.2 to rgconsider the case and assign
carrect semiority after calling for relevznt record. It
is stated that ths relsvant records are in powsr

and possession of opposite-parties nos. 1 and 2 on the
basis of which the actual date of joining of the said
opposite-party no.3 im the cadre of kEngine Cleanars
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could be verified and established. It is stated that
in opposite-party no.3's service record specially

B card there is reference in the entry to the

order dated 4.2.1961 posting the said opposite-party
no.3 as Engins Cleansr. Ths Pay sheet, muster

roll and other docuaents of the relevant date could
also establish the fact that opposite-party no.3
joined ths cadre of?w{ine Clsarer on 5.2.1961 and
rot on 25.1.1961. As stated in the earliar paras in
various seniority lists the date of joininz the cadre
of snging Clearers by opposite-party no.3 has consis-
tently bsen shown as 2,2,1961. The said date was also
Shown in the corrigendum dated 4.12.1973 which was
challenged by opposite-party no.3 and his co-petitiomrs
in Wirit Petition mo. 1602 of 1972 but tiis For'ble
Court was pluassd to uphold the revisad saniority
assigned to opposite-party no.3 inthe said corrigendum
wherein his date of joining ths cadre of &nzine
Gleanars was shown as 2,2.1961,

2, That it is further relsvant to point out that in
Writ Petition no.1523 of 1971 filed by G.C.Kanaujia
and others to which the present petitiomer m.2 w;as a
petitioner therein it was clsarly indicatedthat the
date of joining the Ehginﬁ Cleaners cadre by the
opposite-party no.3 was as 2,2.1961. ‘The said date
was indictted onthe basis of dates shown.in the various
saniority lists by opposite-parties nos. 1 and 2. The
sgid date was not disputed by opposite-party no.3.

25, That it is further relevant to indicate that in
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Writ vetition no, 16u2 of 1972 the present patitionsr
no.2 and others made an applicetion for sesking
impieadment and opposite-party mo.3 and his co-
potitionsrs in ths saidwrit petitionvere directsd to
implead them and the present patitionsr no.2 was
impisaded as opposite-party no.8 in Writ petition no.
16u2 of 1972 along with others who were his co-peti-
tionars in the writ petition filed by hin. A counter-
af fidavit was filed on behalf of the present petitionar
no.2 and his co-opposite-partias in writ patition m.
1602 of 1972. In paragraph 6 of the said counter- |
affidavit it was indicated that ths date on which presa;
opposite-party .3 Wwas brought into the cadre of
Bngine Cleaners was as defailed in para 8 of lrit
Petition no. 1523 of 1971. 1In para 8 of the said

writ petition the date of entry into the cadre of
Bngine Clasaners of Sri Nageshwar Prasad pandey was
shown as 2.2,1961, In the rejoinder-affidavit to

the said counter-atfidavit there was no denial that
oppoSite-party m.3's dats ol joining the cadre of
Engine Cleansrs vas not Re2e1961,

26, That on the basis of the decision to treat
opposite-party no.3*s date of entry inthe cadre of
Engine Cloaners as 25.1.1961 he has been assigned
seniority above the petitionsrs even in ths
provisional seniority list issued for the cadre of
Firemon Grade 'B* issued on 29.5.1982. The said
Seniority list is corractod up to 1,5.1981.. In

the saidssniority list the said opposite-party has
been shown at ssrial no. 380 and his date of promotion
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to th~ cadre of Firr~man '3' has bean sho n as 15.11.79
The nobitinnars date of ap'poin‘:*;ant has bren Shown

as 15.1.1980. Thx nane of petitioner m.l has bacn
shovn at serial no. 3% and the date of oromotion as
Firaman grade 'B' as 15.11,1977 whila thy nam of
petitionar no.2 has bren shown at sarial no. 396 ad
his date of promotion has also besn shoun as
15,11,1977. 1t is ralevant to irdicate that tks mosts
of Firezen '3' and Fir-man 'B' ars non-s-~laction mets
which are filled up on tho basis of seri-rity subjact

to tho rojrction of unfit.

27, That updzr para 302 of the Indian Railvay Estab-

lishuant “anual the sgni rity amonzs- incunbents of a

post in a grade is gowrned by the datc of appointmant
to the grade. Since thn petitionars appointmnt to
tha Firenan '3 is earli-r than opposite-party m.3,
thp assignuent of ssniority to thn pstitioners balow
opposite-party m.3 in the cadro of Firaman '3' is

wholly erronrous.

28, That onthr basis of saniority assign=ad to
opposite-party no.3 he has besn granted prom tion
at a high~r ssrial than the petitionrs on ths ’
post of Fircaan 'A'. Orders for such nrom~tionars
contained in officn order dated 31.3,1983/4.4,1983

“rnior Divisional Wmchanical Engine ar,

passed by thn
A truc cony ~f th~ relevant sxtract of thn said
office ordér daterd 4.4.1983 is being anrrxad

as Appxure nc. 7 to this pafition.




¥

-14-

Th name of oppocita-party no.3 in tor list of
nromobars has beepShsinat ssarial noJd vhoresas
ths-petitioners 1 and 2's naxes havebsen Shovn ab
serial nos. 17 and 19 res D"Cth&ly.' In nartial
modification of the said ordard ted 31.3,1983 the
said opposite-party as alsn the potiticner and a few
othsrs Wi had by the earlier ordgr brsn promo tod

to thr post of Firsaan 'A' weve postad es Dicsel

Assistant in identical scale s, 290-350. Thrsaid

rodification is contain~d in carractisn order datad

13.5.1983, A truc copy of ti® sams is baing annexed

: \as Anpeyure _m. 8 to this D*’tltlon.

Zq That ths ircorract assignnent of senisrity to
opposite-purty m.3 over the pstitionars would
obviously affrct tie potitionrrs in thn mathtar of
trir conditions of service ard pramotion to the naxt

high~r posts of Shunter ard Drivsr.

20, That in the circunstances defailed ehove and having

no othsr agually effective and spaedy albernative

ranedy tle potitioners senk to prafer this petition and

set forth the folloting anontst oth-rs,

(a) Becauce in view of t» facts detail-d in th=

wit prtition there vas no :.arrant?greating 25.1.19861 et
the dates of joininz of opposite-party no.3 in thn

cadra of brzine vlranprs. Oppocibte-purty no.2's

date of joining th post of Bngine Cleamer is
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2.2.1961 which dote has brgn shown in saveral
seniority lists issued fram tizne to tine ard was also
impli<dly adnitted in view of tha fact that in

vrit prtitions filed earlier in this ™on'odle C-urt

axdxaveraent tbet hig date of joining the Engine
clrar~rs's cadre is 2.2.1961 had not been controvertsd
by opnosite-party no.3 hizself or for taat natbter onpmo-

site-parties ncs. 1 and 2 also.

(b) Bacause tin action of opposi‘,;a-partias'l and 2

in tr-ating opposite-porty no.3's date of joining ths

Engine Cleamrs cadre as 25.1,196l is based sn no

material and is ratrpr contrary to the asterial in
D the power and possession of tha said opposite-

partiss.

B

(c) Because tihe circumstancs that opposite-porty no.2
did not issue any show causs notice to ths prcsenf
petition-rs or otmar p-rsons who vere pstition-rs in
"pit Patition no. 1523 of 1971 or had been;pl-adn

as onposite-partias in \rit Petition no..1802 of 1972
while issuing such a show cause motica to otlexn

who had no intercst in the matisr is clearly indicative
of colourables and 1slafids exerciss of mowar and a
dosire to give undue advantaze o opposite -party m.3.

i
e d

(d) Bscause the mat*er as regurds aSsignuwent of
stnisrity vis-a-vis ths petition-rs ard opnnsite-
partyno.3 and obirs having bean cettled by ths Farlier

litization in this on'bla Gourt it was mo lor;zi..or
. £
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open to opposite-parties 1 and 2 to revive the said
qusstion and that too in a biesed and prejudicial

manner.

(C)) Baoause in view of the faet that tba pstltloners

o v

and oppos1te-party no.3 wera working tha oadre of
F:remen 'B' thgdetermznatmn of their inter sg

‘‘‘‘‘

semorlty 1n tha lower cadr@ of Eng:me Gleaners was

wholly urwarranted specially so in view of ths

faet that in ths cadre of Firemen 'B according N
to the provisions of para 302 of tha Indlan RallWay
Establishnent Manusl £in petitioners on ths besis
of thair dates of eprointment in ths grade of
Fn'emn 'B' ranked sanior to oppos1te-party no.,3° '
(£) Bocausa bl etion of opposite-party m.2 in
roquiring ths petitionsr o inlicate the msteriel
to prove ths fact that ths date of opposite-

party no.3's joining ths cadre of Engine Qlegz*;nars

is 2,2.1961 is wholly umcalled for in view of ths
fact that the relevant record was in power and
possession of opposite-parties 1 and 2, viz., ,'B' card

Hnster card and pay sheat for the ralevant permdo

{ : anchGuLﬁ—ff?&w Loy W&&&Mjﬁ b

(1) to issue a writ of certiorari or a writ, order
or direction in the nature of eertlorfim to quash
ths provisional seniority list issued on 29 .5.»_1_96}%
for the cedre of Firemen 'B in so far as it shows
the inter se seniority position of the petitionsrs
and opposite-party 0003 o
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(i) to issue a writ of mandamusor a writ, order or
aig;ctj.on in the nature of mandamus ggéui{ip@ opposi te~
p;rt:‘ges nos. 1 and 2 to re-fix the seniority of ths
petitioners arxi‘opposite—party m.3 treating his da ta
of entry into the cadre of Engine Cleansrs as

2.8 1961 and not 25.1. 1961 and accordingly issue a
carrigomun to indicate the said corrected sspiority
position in tho provisional seniority list issued for
tis cadre of Firenen grade 'B dated 29 5.1982 and
further to _corrget the ssnmmty pos1tlon of the
petitioners and opposite-party mno.3 asumdleat_ed_;nh i
the offico order dated 4.4.1983 contained in ameruro
7 to the writ petition in accordancq with the said
refixed and corractedseniarity.

(1ii) to issus such other Writ, direction or order,
;'.ncl;ﬂing an order as bo costs whieh in ths ‘eircuns-

- tanaes of tlo case this Han'ble Conrt may deam just

alﬂ roper . -
i | M@ e

(B.C. Saksena)
Dated Lucknow T Advocat@ -
Counsal for ths petztmners

18,10, 1983



y /C- il -

X
2

Ty 3,
) >
!

\

N
NaNw -=<&™
SN e s

M

In ths Hon'ble High Court of Judicature at Allahaced,
- (Lucknow Bsnch),Lucknow

AMfidfavit

in
Patition under Article 226 of the vonstitution
Cog of India ‘

{

‘rit Petition o, of 1983
¥ tazi Abdul Rahman and anot her --Petitioners
~ versus
Ths Union of India and others --0Opp-pert ies

I, Qazi Abdul Rahnan, aged about4d years, son of
cazi Hamiduddin, resident of Malka Ketki Phatak,
Model House, Lucknow, do hareby sclennly take oath
and affirm as under;-

1., That I am petitioner no.l in the above-noted writ

petition and an fully acquainted with ths facts of the
Ca&a. ’

2. That contents of paras 1l to 29 of the accompanying
petition are true to my own knowledgze.

3, That annexures 1 to 5, 7 and 8 Hve been compared and
are ccrtified to be true copies, @’A‘U”M
Dated Lucknow De

L' @ 183

ponent
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I, the deponent nazed above do hereby
verify that contents of paras 1 to 3 of
this affidavit are true to my own
knowledge. Yo part of it is false and
nothinz material hes been concealed; So
Hlp m God.

Dated Lucknow Deponent

-4 1983 G A ] ol

I identify the deponent Who has 31bned in my preSence.
ﬂ [éM
(Clerk to Sri3,C. Saksena, Advocats)

Solannly af firmed before me on { - A 8}

at (2% a7n/p.n by Cuu 3% Ml fat—

the deppment who is identified by Sri R, K/Q/\___
elerk to Sri B € -Seme—er -

Advocats, Higa Court, Allahabad. T have satisf ied
nyself by examining the deonont that o undarstands
ths contents of ths affidavit which has bssnread out
ard explained by nme.
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h In shn Hon'ble digh Uourt of Judicature at Allahaocad,
( Luckrow Bancsa) ,Lucknow

writ Petition Yo. of 1982
we Aex8hman and anothsr -petivi-n-rs
versus
‘Union of India and amothor -Opp-parties

S S ST P

Copy of Railway Boards lstrter no. s(Vi) 1-72- Re/17

RTI aatud ilay/1972 addressed to the Gengral ianaer, . &,
"’f‘ k4 4‘,— * : \ - - e
!?,.“‘/' 87 ) ; Railway, Gorakhpur
Lt —
:1 . v‘O'\ EY ”Q .
. N sy Sub: Fixation of Seniority oi unskilied class IV
A staff’ an transfer as Enging Ulcan.r
\x . n:'r' . L:‘ rg,‘ . —

x8l grance your lsttar no.£/231} /1 Regt s%-107) (1K)
Loose duted 18.4.1972 Board have dscided that the swmff
in quostion may be assigmd sniority from the dats of
joining as sngins Uleansr.
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In the Hon'ble Hgh Coart of Judlcature at Allahdad

Incknow Bench,Lucknow,

Writ Petition No, ~ of 1982

Q.AORahmanOQOCQ. [N N NN X ] ) QC.OOQPeﬂtimer
. versas
Union of Indla and others....  +eesesODp.PET Hles
AmexTe no.2
T Extract
Corrigendm .

Cmseiuent upon the Rallway Poards orders |
1smed vi@ tiBir lebt6 no B(ND)1-72-FP/17 dated
31.5.1992 Teceived under GM( P) /XP's leﬁta‘ no.
ER31/1/1 RgExLTY (IX) dated 9/120-1972
the senlority of the undeTmoted staff who joined
as Engine cleamsrs fr an other categories is not
assined froam the date of joining as engine
cleansrs and position f1%ed in the category of
F.Men II in the senlority list ofF.Man IT as m
1.5.1972 1ssued vide s of fice lettd no E/I1I/
2B5Mecl/R g/, dated 28.8.1973 as under instead
of from 265 40 265A,

S. Neme Stn., Dote of Date of Date of

No. birth = apptt. FPromotion

12 3 4 5 6

310A Nagestwar P4 CB  1.6.37 15.1.60  2.8.65
Pandsy TZe2.81

Divisional Supdt.(P)LIN



(
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Copy forwardsd for information and necessary
action to0:-

1.1Fs/CKP,CD and CB

2.0F /CPA .

3.1 Divl Secebay, I, B3 allway, liazdoor Unia,
In cknow. | |

4.The ‘Divl. Secretary,BRKS/LT N

5.8taff concermad tIr cagh IFS

6.5pare copy for PF,case.

Sd.1llegible |
Divisional Sapdt.( P) LJK

4,12.73

True ¢opy
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In the Fon'bla High Court of Judicature at Allahabad,
( Lucknow Banch; ,Lucknow

Writ Petition No. of 1982
woARahman and anothsr --retitionnrs
VEIrsus
Union of India and others ~--0Opp-partiss
ANNAXure 10.3_

————

In the Hon'bles High Court of Judicature at Allahabad,
Lucknmow Bench,Lucknow

writ Petition mo. 1802 of 1972

Naggshwar Prasad Pandey and othsrs --bPatition rs
versus
Union of India and others --Respondents

Trit fetitionundvr Article 228 of the Constitu-
tion of India

Lucknow Dated 24.1,1378
jon'ble Hari “warup, J.
Hon'ble T.S.Misra, J.
(Delivered by Hontble I.S.)Misra, J. )

The facts relevant to ths inguiry are thess,
The petitionars nos. 1 to 14 were appointed as Khaiasis
in the Running Loco Shed and Carrisge and agon Depot
in the .echanical and ¥nginsering Departaent, Pursuant
bo an oftice circuiar order dated 18th April,l95y
a copy of which is Annexure 2 to the writ petition,
thesa petitioners opted for the post of Engine
Cleanars in tas l'echanical Deparsment and subazitted
their applications on ths preseribed forms vide
paragraph 5 of tas writ p_cr::tltion. Beinz found eliziblis
and fit for ths post, the petitionsrs nos. 1 to 14
were designated as ngins Cleaners in ths ..mcimhicai

Department. Initially, they were aSsiznad Seniority.
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vith effect from the ddts of their first appointnent
as £helasis as would agppear from Annexurss 3,4 and 5
to the writ petition. Afbe.r Soma tims a dispute srose
vith rezard to thae Tixutionol senisrity amonzst Enzine
vleaners and the matter was taken up by two rival
Unions, Ultimately the matter was referrsd to the
Railway Board which by its letterdated 17th hay,l972
directed that ths staff inquastion, nasely, thas
unskilled class IV staff on transier as Engins
cleaner, bs assignad seniority from ths date of jéining
as yngine Cleanars vide Anmsxzure 6 to the writ petition
The seniority list was accordinély revised and in
consequencd thereof the petitiomsrs who were declared
junior wsre reverted and posted as Firemen Ii vide
annexure 8 to the writ potition dated 17th January,ly74
a6 the relevant time thess petitioners were wvorking as
Firemen B . The petitioners being agericved by the
revision of the seniority list and the reversion order
af orgsaid have filed this petition under Article 226
of ths Constitution for quashing the orders contained ii
Annexures 6,7 and 8 and for a direction to the
oppOSité-partieS nos. 1 and 2 to zive seniority to
the petitioners from the date/ai} their appoinfment as
Khalasis as detaib@i/nalmmzre 1 to the writ petitier

 The petition is opposed by the opposite-parties.
Counter-affidavit has been filed on behalf of the

Union of Irdia as also by the other opposite-parties

refubting the claim set up by the petiticn rs. The

oppocite-parties have contended inter alia, that the
petitioners had opted far transfer to the grade in

a different dspart.snt and as such tleir saniority was
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to be deterasined with effect fromtheir date of appoint-
ment as kngine Cleaners. In the rejoinder-sffidevit
filed by the petitionsrs the averments made in the
writ petition hawe bsen substantially reiterated.
7{ ‘or the petitioners it wasurged at the outset
Ty taat in view of the provisions of rara 302 of tle

India Railway &stablishnent Wanual, Second sdition
Chapter III, the seniority among the incumbents of a
post in a grade is governad by the diute of appointmsnt
to the cadre and as the petitioners and the Engins
Cleaners were of the same grade, the petitioners vere
to be assigned seniority from the date of their appoint-
ment as Khalasis and not fron dade of their joining

as £ngine Cleaners, 1In the alternstive, it was also
urged that ssniority in any event should have been

determined in accordance with the provisions of rara

311 of the said Manual and not in accordance with
\‘ «» .~ para 312 of the anual. The opposite-pariie S,ho’f"ﬁ‘fﬁf,v
N contended that the case squirely fell within the ambit
o= of Para 312 of the lManual and the Railway Board was
right in deciding that the seniority to the petitioners
should have been assigned from the date of joining :k as
sngine Cleanars, The petitioners had also contended
that as seniority had wrongly been disturbed and they
were juniors, they had been wronzly reverted as Firemen
IT. Inthis connection it was also urged that the
petitionsrs should have been heard before the seniority

list was revised,

M/ In order to appreciate the rivél contentions it
& vould be appronriate toread paras 302, 211 and 312

of the Wanual. They are as follows:-
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"302. Unless specifically stated otherwise,the
éeniority among the incumbents of a post in a
‘&ad(is governrd by the date of appointment
Framxks to the grade. ‘he grant of pay highar.
than ths initial pay should not, as a rule,
confer on a railway servant seriority above those
who are glready appointed against regular po sts.
In categories of posts partially filled by
direct recruit.ent and partially by pramotion,
criterion for determination of ssniority should
be the date of promotion in the case of a
prom ®e and date of joining the vorking post
in the case of a direct recruit, subject to
maintenance of inter se ssricriﬁy of promotees
and direct recruits among themselves. When the
dates of ;ntry into a grade of promoted railway
srvants and direct recruits are the same, they
should be put in alternate positions, the
promotees being senior to the first direct
recruits maintaining inter = seniority of each
Group. |
Note: Assistant Surgeons, recruited with
hizher qualifications are granted
higher senicrity on the basis of the
higher rate of pay allowed to them.
"31l, Transfer in the interest of administration--
Senicgrity of railway servant on transfer from ons cadre ;
to another in the interest of the administration is
regulated by the date of promotion/date of appointment
to the grade as ths case may be. "

" 312, Transfe on request.. ‘the senicrity of
railway servants transferred at their own reguest from

ong railvay to another shoula be allotted below that
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of the existing coniirmed and offici.ting railway

ssrvants in the rclevant grade in the promotion group
in the now establishment irrespective of the date of
confirmation or length of officiating service of ths

transferred railway ssrvants.

Yote: (i,This applies also to cases of transfer
on request from one cadre/division to another

cadre division on the samg railway,

(11} ke expression 'relevant grade!
applies to grades where there is an elemsnt of
cirect recruitment. ’J}t'a.nsfarron request from
rajlway employess working in such grades may
be accapted provided they fulfil the educational
qualifications laid down from for direct recruit
ment. Wo such transfer should be allowed in
the intermediate grades in wnich all the posts
are filled enftirely by promotion of staff from
the lower grade (e) and there is no slemsnt

of direct recruitmant.m

Para 311 applies to a case where the transfer of a
railway ssrvant from ons cadre to anothsr cadre is

made in the interest of the administration,whereas

the provisions of para 312 of the Manual apply to cases
of transfer on request from ons cadre/division to |
anothar cadre/division on thg same railvay. Para 302
provides that the seniority among the incumbents of a
post in a grade is governed by the cate of appointment
to the grade unless there is any other provision
provided elsewhsre. ‘'Grade' has been defined in para

103 of the ianual as msanins sub-division of a "classg"
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each braring a different scéle of pay. "Class"

is also dafined in the Manusl as compris:{ng of all
appointments in the sams brach or depart.ent bearing
the same deésignation. Heading these two definitions
toge ther, it would be borns out that a grade is a
sub-division of all appointments in the same branch for
depart-ent bsaring the same designation. Applying thes
dafinitions to paras 311 and 312, it is fo be noticed
that a transfer from ons cadre to anobhsr cadre intihs
sams railway nsed not necessarily bes a transfer in the
Sane departmant.v The transfer contemplated in paras
311 and 312 is a transfer from one -cadre to another
cadre. eadre" is defined in the Indian Railway
gstablishuent Code as meaning the strensth of a service
or a part of & ssrvice sanctionsd as a separate unit.
Khalasis constitute ons cadre. Similsrly, sngins
Cleaners constitdte another cadre. Khalasis belong

to mschanical &ngincering Depar tuent,wh:reas-gngins
Cleaners belong to the Transportation (Power) Department
oS given in paras 129 and 134 of the tanual. Bot these
departzsnts are under the superior revenue establishment
The transfer of the petitioners was thus from one

distinct cadre to anoshsr diskinet cadre,

The question now for determination is whether ths
transfer of ths petitionsrs was made in the interest of
te administration or at the request of the petitioners,
If it was made at ths reque.st of the petition rs, the
provisions of para 312 of the Kanuel wuld apnly. But,
if it was made in the int-rest of ths administration,
the provisions of para 311 of the fanual shall apply.

In our view, the transfer of the petitioners was mede -

to cadre of E__. -
< ngyme Cleansrs at their own regue sbeis
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is barne out from the averzeats mude in para 5 of the v
writ potition vhsrein the petiticn rs had stated that
in pursuance of the circular letter dated 18th April,
195 (Annexure 2) the pebitioners were eligible for

the post of Bngine Cleaners. They had opted for ths
same and subnitted their applications on ths prescribed
foras for the said post. th rae is nothing on the
record to show th:t taeir transfer vas effected in

the interest of administrotion. Rather,the opposite-
parties inthsir counter-affidavit were emph tic that
the petitioners had themselves souzht for their
transfer to ths cadre of &ngine Cleansrs, The avermonte
made inthe rejoinder-affidavit do not specifically
repudiate this asssrtion. The emphasis of the
petitioners thoughout had been in tieir pstition as
also inthe rejoinder-affidavit that they had exercised
t.8ir option in terms of the afcremention-d circ?i.%gg/
dated 1sth April, 195%. That being so, their

transfer cannot be said to have bten mide in the
interest of the administration. Rather,the transfer we
was made at their own instance. Their mniority was
therefore to ba determined in accordance 'ith the provi
-sions of para 312 of the Vanual, Ths decision of
the Board as contained in Anrexure "6 also speeks

in the sams terms. Under para 312 the seniority

of thess petitioners who had sscured transfer at

their own request from ome cadre to anothsr was fo

be made with effect from the date of their joining

as tngine Cleansrs. 'l accordingly do not find any
illegality in the decision of the Board contained

in Annexure 6 to the writ petition. Ths seniarity

list vas obviously revised in accordancs with the
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decisionof the Board. Hence the orders contained in .
annexures 7 and 8 to t o writ potitioncannot @lso
be held to os illegal.

( ' In the result, the petition fails and is
e disnissed without costs.
Sd. Hari Si‘z:ﬁrup
T ) To SO:.:.
e 24,1,1978
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In the Hon'ble High Court of Judicature at Allahabad,
(Lucknow Bench),Lucknow
Wit Petition No. - of 1988
}/ A= Rahman and another ~-petitioners
s
. versus
Union of Irdia and ochers | ~-0Opp-partias

Annexure no._9

To
Lhe Divisional dailway wanager,
N.2 .Railvay, Lucknow
Through ¢ rProper Uhannsl
Sir,

Reg:Fixation of corract seniority as
Engine Cleamar 70-85 (AS) Fireman TI
80-93( AS), Fireman 'B' 200-350( AS)

Ref: Your letter no. B/pC/Wp/CB datad 4.3.1982

with profound respsct and &umbls submission
I beg to state that I was @ppointed as Enzim
Cloancr 70-83( AS) on and from 1,2.1961 at Charbagh
Shed under L¥/Charbagh Shed.

2. That Shrir lageshuar Prasad Pandsy son of Tna

Charan was appointed as Fitter Khalasi in scale

70-85{ AS) at Charbagh Shed under LF/CB vide office

Order no. B}/2271-1 (Khalasij dated 29.2.1960/1,3.196u

as hs was overage for the post of Sngims Cleandr bsinz

date of birth as 1.6.1938% (i.e., above 21 yaars as
@»M prageribed). Cn being declarsd surplus, he vas absorbed

as B.il.kKhalasi vide 0.0. YMo.B/283/1/t dated

5/7-11-1960,



-

3.1hat appiications wrre called for the post of Engime
Cleansrs from all othar ciass staff and about 33
Class IV staff were found suitabla for the post of
ngins Cleamer and were absorbed. Consequantly,

Shri N.P.Pandey was also postsd as Engine Cleancr

vide 0.0. No. }/227 dated 25,1.1961,4.2.1961

el

(rhotostate copy enclosed) and he joined as wngine
Cleansr from 5.2.1961 at Charbagh Shed and Shri
Inder Deo Pandey was also posted as Engins Clsaner
from 13.,4.1961 and his seniority has been assigned
from ths date of joining as &nging Clesansr on the
appeal of S/Shri K.K.fisra, Ham Dass, carfaraz Ali
Radhey Lal, Ram Autar ete. of Charbagh Shed.

e 4, That nscessary entrias tothis effect havs also
o FANERTR -
é“g-’ﬁ:{\f’\\%\ been made in the servies card '3', i.0. appointwnt as

#/Khalasi from 15.1.19¥60 and posting as Engins

> 4

Gleaner dated 4.2.1961 bscausa his nosting letter
for Bnzine Cleansr was made ouf on 25,1.1961 but

de spatched on 4.2.1961 and reahed at Charbagh Shed
on 5.2,1961 . .

5. That all the Class IV staff who were posted as
sngine Cleanar in tha year 1961 were assigned seniority
from the date of joininz as wngine Cleaner from serial
no. 7 to 237 S/1ist of #nzins cleansr as on 1.5.1965
‘circulated vide letter no. BN/285/1-1(Ring) dated
31.5.1961.

6. That in the column 'Date of promotion to grade”
W of thessniority list of ¥nzgine Clesaner as on 1.4.1963
at serial no., 178, seniority list as on 1.5.1965

at sarial no. 227 and seniority list as on 1.4.1963% at



-3-

at sarial m. 63, t.8 position of Shri W.P.Pandey

- was shown as 15.1./60/2,2.1961 in scale 70~-85 instead

15.1.60/4.2.1961 circulatad on 1U.9.1963 & 255, 1-1
(%) dated 31.5.1965, 8/ 255/1-1 (Rf) Part 1 Yated
9.4.1969. - |

7. ‘I’hat Railway Board vide his letter no. &(1y)
1-72-GKr/ 17 dated lay 1972 addressed to Gemsral
Manager, N.s.Reilway, GKr (copy enclosed for raady
refsrence) have decided that seniority may bs assigned
from the date of joining as Bnging (lsansr and in
view of these decisions, ssniority of Shri VW.r.Pandey
was assigmed in the seniority list as on 1.5.1972 from
the date of joiningz as Engins Cleamsr i.,e. 16.1/80/
2¢2.61 Wwhich should have béen shown as 15,1.6u/4.2.61.

8. That Shri N.P.Pandey and othors had filed

as writ Petition no. 1602 of 1972 in ths High Court
Banch,Lucknow for assignmwent ol ssniority from the
date of appointment but High Court Bench,lLucknow

dismissed the pstition on 24.1.1978,

9. That on recomaan-ationof Shri ¥.P.Pandey

his saniority as Zngine Clsaner was re-assignad from
25.1.1961 vide D.R..(¢) ILTW's L.No.B/PC/ ¥/CB datsd
4,2.,1982 which is totally bascless and incorrsct at
this stage after a lapse of 21 years from the date of
posting as Bngine Llsansr and after 4 years fron{ the
High Oourt judgaent dated 24.1.1978. He may submit an
appsal against High Gourt Bench, Lucknow's judgment

in the Suprems Court, Delhi within prescribed tims.

19, That sinco I was appointed directly as

]
]



Bngine sloaner on 1.2.1961 and Shri V.2, Pandey

was posted as ¥ngine Cleamsr from other categ-ory on
4,2.1961, I am all along senior in all grades of
ssniority, i.e. Bngimg Cleaner, Fireman I) and Fireman
B and 8o on. Hs naver apperaled for corractness of
seniority of sngine Uleansrs published as on 1,4.1962,
1.4.1965 and 1,4.1968 bscauss he was fully satisfiaed

with his seniority assignaent as ¥ngins Claaner,

Invigw of the above narrated facts, i.e.
Railvay Board's decision 1972, High Couct Lucknow
Bench judgzment dated 24.1.1978 and senicrity rules
and all other relevant above papsrs may kindly be
called for and reconsider the case of correct fixation
of wniority as ¥ngim “leancr, fircaan 1T and i‘"vrl'nnan
'B i.e.Shri V.P.Pandey from 4/9.2.1v6l and rank me
senior as I was directly appointed as £ngine Clsansr ™
on and from 1.2.1961 and also senior to Shri #,P.Pandey
and issue necessary ordars in the intarest of jusfice

and oblize.

Thanking you for sarly action please,
snels: fwo
Jated 28iay, 1982 Yours faithfully,
Sd. JeA.Rahman,

E.X-Enginp Cleansr now Fireman'Rt
Charbagh Shed,Lucknow
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" The appellantsmay be asked 0 produce some
record aboab Sirl Pandey's jolning as an
E.C.on 5,2.1961. |
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COURT. 0% J'U“If‘-xl"'f’xl Am XLIATJ‘A’)

THE YCN'RILT TINF

In +the  court of (LUCKNC:! - BIVCH ) Lunwvgs, ' 2
Upit metitier saamg, S5 o' 1983, | .
taziibdat Eagf?3~22i;§§quﬁ§ri e e, ~Pgtitit_er:.//ff\-
| .
On=, Partie-~

.

Cﬁ‘ﬂt Union of In7ia a=d otl‘.e”" o« o o & e

— mn e e mes

/
.Ii:}~ | V.5, Axhtar, Cenior Divisinaral Tersonml 0fficar
' I/ME o o o o e e e e e e e e e e e e e -
™ 1 - - -~y
( . 'OJ /P)’ T‘O bh aster"‘l ,{alj‘nla}’ Luf\"'hrw'q X’\I!"O -‘;,.. e,((... qf{.ici(‘
'Y ' L ] » o . L] L] & - L]

© ¢ e .
2d o act for and on bera1f of Trion nfTnAin
s e o o L] L] a o ¢« 38 . o.c n’oa. .

s

[ 4 * - L4

Ao hereby appoint aad authoriss  Shri
Railway &dvoeate . JuUengu, ., ,tiappear,act. apply
2 DTOSQCHte the above described Suit/ﬁﬁlication/Case/ pwal/
bd“f of Uﬁlf\"‘ ,.\-p ]—'n _'1. f:«h{z ,

° Sb’e %:’CO’Q ir . ;a P: I:

yrit/ Civil neVISlon on myyodrc be

2tvini~nal Railvay Marager (Personmolla oo« o o o
- to fiie. and B back dOCUEeﬂta, to. adce; processes of th cOUrt,‘
' S deposit moneys and generally to repre:nt myseifrourselve
ttjfﬁ_oT 01,277 Divisiera) Railyay Manazen GP&rgannqi} .
e < ¢ o o o o & s 8 o e o s* & v @ & o o ° e
ach

° L] o L L] 1 ]

thin;incidertel to

ndto do all
ﬂQfOSeCUtlﬂ“ for -+

in the above procesding an

f ' Tgpnd ﬁlr(b ncdlh;, applying, pleading at
’ V\ﬂ‘lq anA 1v1 'I'Ra"l a7 1°'97Ma canl™
oS, mxwmﬁﬁv - Aadl ay Parnaer(Peérsorrel)
to ratify all ts done by the

I/We b:¢wLy agree

<
Sheelen-zg Xurar : Rly;Advocate Lo mary

v aforesaid Sari

o in pursuance ol this aulhority.

~ 10 WITERS S WASREBOF  these presents are duly aeered
o - thie

. diy of - Octeber ‘1983.

e .
) - . . . . r———
A - Zeniar Divicfanal Porantra
. . . Morth 4-sterﬁ’?mz,a"

. Tor-~thnur., ‘ :

Cffeer,
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Registratian (T.f.a\,JLIQ-/ 1219 Of 1987 (T)

( w.P. N0, 5548 of 19383 )

Quazi Abdul Raiman and Others ve.. Petitioners/
Applicants

Yersus

6 ® & -
Union of India and otaers s+ Opposite Parties.

Respendents,

Fixed For 23.7.90

COUNTER REPLY ON BEHALF OF OFPOSITE PARTIES NO. 1 & 2

i, R.c. x4~ working as

Ascth Porcomnal SHfcer in the office
Divisional Railway Manager, NWorthr Eastern Railway,
Ashok Marg, Lucknow do hereby solemnly state and

affirn 2s unders-

1. That the efficial above gamed is working
under the respondents and is fully conversant
with the faq§s and circugstances of the
applicant‘shcase and haétbeen aut.orised
by tae respoadents to file this counter

reply on tleir beLalf.

[Bhaly
% ﬂi'\\“ql ﬂa@
eﬁﬁ%ﬁatiﬁﬁs . That before giving parawise reply to the

contents of the nresent writ petition/

transferred application, the answerins-

i oy
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respondents beg to state the following facts,
which are necessary to be brought in the

mowled;e of this Hon'ble Tribunal,

That the only dispute in the preseat writ
petition/transferred application appears to

be taat according to petitiocners tliie opposite

 party No. 3 nanely Sri Hageshwar Prasad

Pandey was arpointed to tihe post of eangilne
cleaner on 4.2,61 and tie petitioners were
adaittedly appointed as engine cleaners on
1l.2.61 hence tl.e petitioners are claiqing
their seniority over and above opposite

party No. 3.

That the aforesaid contention of t..e petitioners
are absolutely wrong, In fact, initially the
opposite party o. 3 gqualified the selection
and was found fit for t..e post of en ine
cleaner grade Rs. 70 - 85, as hex was declared
fit in 2/1 uedical category even prior to

1260 but due to adainistrative exigencies

he was teaporarily posted as Fitter Khallasi
in the same scale on 15.,1.60 tkough he was
declared medically fit for the post of

engine cleaner., A copy of nedical certificate
of the opposite party No. 3, in which he wag
found nuedically fit for A/1 category is

being filed herewith as Agnezure No. 0-1 _

to this reply.

Contdeseel
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That here it nay be clarified that for
appointnert of class IV posts including
en;ine cleaners and Khallasls, an screening
is done wnrich is one and the samne for both
the posts i.e. engine cleaner or Khalasi
but after tie screening taey are subjected
to edical test, and as per tielr medical
catezorisations they are allotted different
cadres, as per their suitabillity., One, who
i1s found fit in A/1 nedical category is
entitled to be appointed &s engine cleaner
and onewzo is not found fi% in A/1 medical
category but found fit in B/1 zedical category
is entitled to be appointed as Khallasi., a/1
medical category is superior to B/1 nedical

an one whe by found it 4ot AlL wedical e
catesorylcan be appointed a;ainst post fit

for B/1 medical category but not vice versa.

That, however, the opposite party no. 3 was
posted as Engine Cleaner on 25.1.61 and not

on 4,2.61 vide letter No. E/227 dzted 25.1.61.
A proto copy of letter No. E/227 dated 25.1.61
Is being filed herewitn as Annexure No, C~2

to this reply. Here it may be clarified that
though the said letter was issued on 25.1.61
itself but soze interested persons colluded
witih the staff 2ad =ade an iInterpolation in
the sald ori_inal letter and below the date
25.1,61 another date 4/2 is interpolated,
of which the petitioners are trying to take
advantage. A copy of tie sane letter was

1ssued to tlhie opposite party YNo. 3 which deces

Contde., 4
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not bear the date 472, A copy of the said
letter duly attested by the then Loco

Forenan also indicates that the said letter
has been issued on 25.1.61 itself. 4 photo
copy of said letter attested by the then

Loco Forenman and a copy of opposity party

No. 3 representation dated 8.3.76, on the
subject are being filed herewith as JAanexure
No., C=3 _and G=4 respectively to this

reply.

That subsequnetly the petiticners aiongwith
opposite party no, 3 were finally promoted
as Shunter on 25,7.35 in grade Rs. 1200-2040.
The petitionergs and opposite party no. 3
were further called to appear for seledtion
to tiie post of Goods Driver, grade Rs. 1350~
2200, The petitioners alon_with the opposite
party no. 3 appeared for the said selection
but the petitiocaer no., 1 could not qualify
tie saae, The petitioner No. 2 and opposite
party no. 3 were declared successful in the
said selection, persuant to which the opposite
party no. 3 has already Jjoined as Gbods
Driver, grade Rs, 1350-2200 at Mailani but

the petitloner No. 2 has not yet joilned.

That the contents of paragraph 1 of the
writ petiticn/transferred application are
adnitted as on the date of filing of the

instent writ petition/transferred zpplication.

Contd...5
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T-e petitioners were furtier promoted as Sihunter
grade Rs, 1200-2040 on 35,7.85 and the petitiocaer
Yo, 2 is further selected for the post of Goods

Driver.

That the contents of tie para 2 of the writ
petition/transferred application are admisted
except the date of promotion as Fireman 'BY,

It is stated that the daﬁe of promotion as

Firezan 'B' 1is 8.,11.77 and not 15.11.77. The
proonotion of Firertan '3* were ajainst the

tenporary posts wiich were sanctioned in connection

with the Cane season 1277-78.

Thet tiie contents of para 3 of tae writ
petition/transferred application are denied &s
stated. The opposite party Ho. 3 was infact
selected for appointzent &s Engine Cleaner
In the scale of Rs. 70-85 but was tenporarily
appointed on 15.1.60 as Fitter Khallasi after
being declared nedically fit for thke post of
Engine Cleaner. & photo stat copy of .aedical
certificate is annexed as Annexure No. C-1la
The opposite party no. 3 was posted as Enginé
Cleaner on 25.1,61 under letter lo. E/227
dated 25,1.61., Furtihier it is hLereby clarified
taat the post of Engine Cleaner and Fitter
Khallasi were class IV posts in the sane time
scéle of pay of Ks, 70-85 and both were initiail
recrultaent posts. The post of Fitter

Contdsesd
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"Khallasi and Engine Cleaner thouch Lave

separate avenie of pronotion in the
Mechanical depart-ent,the saze las no releve-
nce in the case of opposite party no, 3 as

he was originally selected for appoint ent

as Engine Cleaner and was nedically exanined

for appoint tent in that post.

That the.contents of para 4 of the writ
petition/transferred application needs no
co-ments, so fer it is a zatter of records
but the s2id rule do rnot aprly ian thie case
of opposite party no. 3 as he was initially

found fit for the post of engine cleaner,

That the ccntents of para 5 of the writ
petition/transferred application are
denied. The opposite party No. 3 Qaé
orizinally selected and medically examined
for appointment as Engine Cleaner as
already stated in the preceding paragraph
of thls counter reply. The opposite party
no. 3 was formerely tenporarily posted as
Fitter Khallasi on 15,1.60 and subsequently
posted as Bnyine Ctreaner from 25,1.1861.
The question of callins option fros the
opposite party no. 3 for tie nost of Za-ine
Cleaner and his exercising the saie &id
not arise. Mo such option was exercised by

he opposite party no, 3 on or after

Contd....;7
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15.1.60, the date of appointient of opposite
party No. 3. The state.ent contrary to it

are denied.

That the contents of para 6 of the writ
petition/traensferred application as allesed,
are denied. As already stated in para 5 and 6
of this counter &£2§g§§$%, the opposite narly
no, 3 was recruited for appointzment as
Engine Cleaner but was teaporarily at the
initial stage was posted &s Fitter Khallasi
onn 15.1.60 and later posted as Engine
Cleaner on 25,1.61. The office order for
posting of the opposite party No. 3 as

omd né
Engine Cleaner was issued on 25,1.6144.2.61.
In fact the dpposite party No. 3 was absorbed
in his regular post of Bugine Cleanér on
25.,1.,1961 for wihich he was selected for
appoirtiaent in 1960. The office order tlaougi:
bears tie date of issue 2s 4.2.61 below 25,1.61
but the opposite party Ho. 3 was posted as
ingine Cleaner on 25.1.61. The statemnent

gontrary to it are denied.

That the contents of para 7 and 8 of the
writ petition/transferred anplication asg
stated are not adnitted., It nay be stated

that in the senlority list of BEngine cleaners

COntd.-.. 008
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and Firenan II issued fron time to tine, the
nane of the opposite party no., 3 Sri N.P. Pandey
wag fornerly eroﬁ%usly shown below the
petiticners on incorrect inforzation. The
correct focts caze to tle knowled e of the
Adniinistration on 30.,11.68 on receipt of report
of referesces from Purva Uttar Railway Xaramchard
Sangh, one of the recognised unions. The
adninistration after verification of the facts
and considering the full details,rectified the
nistake and fixed the correct seniority rosition
of tl.e orposite party no. 3 froa the date of
igsue of the order viz. 25.1.61 &s Engine
Cleaner as the opposite party no., 3 was selected
for that post but was teasporarily posted as
Fitter Kiallasl on Administrative account

woeofc 15010600

That the contents of para 9 of the writ netition/
transferred application as stated are not
adriitted, The senlority was fixed correctly

in different posts and pay scuale according to

the rules prescribed.

That tae contents of para 10 of tle writ

petition/transferred application are adnitted.
That in reply to the contents of para 11 of the
writ petition/transferred application the

l1ssue of Railway Board letter dated 31.5.72

CONntdeeeeesd
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18.

19.

is adiitted. It is, however, stated that

tihe cage of tlie opposite party no. 3 was noct
that of transfer as Enszine Cleaner but Lis
actual appointient/absorption as Bagine
Cleaner for wiich he was selected for original
appointaent, Moreover, the said Raillway Board
letter does not have the retrespective effect
hence not applicable, so far opposite party

Noe. 3 is concerned.

That in reply to the contents of pafa 12 of
the writ petition/transferred application, it
is stated that thie corrigendun was issued on
4.12,73 as stéﬁed in para under reply. Since
1t was not é&rrect in respect of opposite
party No. 3 as explained in para 6 of thls
reply, the position of orposite party no. 3
was odified on 10.9.81, as it was found that
opposite party no. 3 was to be absorbed/
appointed as ZIngine Cleaner for whaich Lie was
originally selected for appointaent and

tae date of hls absorption was 25.1,1861 and
not 2.2,61 as alleged. A copy of seniority
list dated 1.5.72 is being filed herewith

ag Annexure No. C-5, to this reply.

That the contents of para 13 of the writ
petition are not adnitted. The opposite party

no, 3 was not reverted consequent upon issue

Contdeeeeell
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