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The controversy in this case has

_boiled down to a very narrow ambit,

_The contontlon of the petltloner S

!

i c” A
e

ﬁﬁf‘b}

)

~counsel is that there was approval 9

_the. ad hoc_appointment by the Railwa

_Board. The learned_counsel for the

_Railways is not in_a position to mak

_categorical statement today. We dire

_him to file an affidavit indicating

the_Railway Board had approved the

ad_hoc appcintment of the petitioner

thereby making it a regular appointn

ent,

Two weeks' time as prayed is allowed

to

_Sri Randhawa to file an affidavit.

ist thereafter for orders.

____A rejoinder affidavit 'has been fi

led

by

-_against _the counter affid avit filed

_the learned counsel for the opposite

parties, Keep it on record.
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the Teasisns best kaown to the quihopities of the RKale3eUe

However, 1t is manifestly clear tha%t the postponement of

test was in gross violstisa of the Rallway Board's ofcexss

10. That sudrenly in august, 1283 respondent no. 2

woke up from hils deep X slumbar and® a test for promntion

9 Class II was -mapunced by Staff Notice Noe EII/3S/0P/
1&C dated 14-6-838 and 1t was in pursuance o this nnticae
that 3 best was held nn August 27 which was f”li nad by
interviaw na 30th sugust,1983. LThe peatitioner appasred
in the fest and qualified in the writien beste For snly

those canfidates are cailled £or inkerview whio qualify in

2

the written tast which is hdl? ©o $est the professinnal
bility of the incwibeate The petitioner's belog called

far loberview maikes it monifestly clear thyt he passed
in the professionail abllity fest. Aecordl g to the Rly.

Board's lather nne 752/5CL)15748 d%. 9-12-75 cirecul-ted

vide theair nffice latter No.B(NG/4-75-FlL/264 dt. 23-1-7G,

:n employee who has bssnh working quite satisfactrrily an

ad hoe basis should nost be daclared unsultable in &

Interviewe 4 true copy of the letter refarred £y 1bove

s jnnexuye Nne 2-4 to this wrik pebitinn, '
1ia That as a result of the %est wentionad in ths
preceding pira, 11 candidates were empinelied for luioTe

tisn €9 Class II. ©o the ubiter swprise anr ﬁisth of

G \\ éha petitinsnar his name does nat find ax Dlace 1n the

panel though 16 containg nimes f six perssns who are
Junior €5 hime Out of these six juniars Hiers are 4 vho
ha® never officiifed in Class IIe 4 true ¢np; of Stafe
Notlee dte 30-9-83 13 Ancexure noe 3 &) £

45 “is pebition,.
. fhat the respondent noe2 has been postponing tha
:poning i

test £ 4 1ong pari

'd of 14 years proby 01y beesiuse
R&Pp N

h"ules v,war.e . P R lf‘.I '.‘,
Wers proposed fn bg revised, i

sk

e
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P
% %

A true cooy of the pebitinner's second representetlon
13 annexed herevith as Annexure noe 7 1o this wirld
petitione.

1Ge That the petitioner's ,;ppnii‘*‘mr«*\" which is
non-fartituous, £or aboub two years 1s not ad-Nsce
zeenx Sven If 1t 4s ad-hoc it can nobt be terminated
U W
without f£o1llowing the procecdlogs under D & A nules
vwhich is clear beyond a shadsw of doubt vide Railway
Boardtls letter nne &(NG)l-82-Flil-204 dsted 27
The relevant portion of the letter is worth quibing
here:

4 Instructions have beea issued form the
Railway Board from time €2 time that ad hoe
appointments and promntions shouwdd be avoided
and shoul€ be resorted to only with the
personzl appioval of the Chief Fepsonnsl
Officer vhere it is considersd essantiale
Last instoucilons issusd vide Adviser
(Industrial Helations)'s Del. Lice B(NGJIII-
81-RE1-1 @1%ed 1-4-1981 caises are, hovuever,

L

coming to Board's antice that ad hne

z % promotions have been continued on R i)w
,y@,\\ |

for years. sSubssquenily whan selechions .re

w
o
(—':

cuiducted and the incumbents £:11 to .,n
through in the selections, they h:ve to
face reversione. Insuch a sttuitinn, they
resort to f1l1irg petitions in ke Hizh
Cowrts and although the positinn nf rulos 1s
clear that such achoe promntecs have &4

“F A e ‘“‘ ' - L. N N
)b/ widergo selectinn, the Courts hive been

giving to the benefit of

At

instruetiong
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Gener:l Manager is in pursuance of the Rillway Loarc
lekter noe Confidentiszl (D & 4) 81-RG-5-36 d:ted
0-11-1961. 4 copy of the aforesald letter is being

Jnnexed as Annexure nte 8 to this wrlt petition.

19 That respondent nne 2 had been postponing

Al

I =
el

seleckion in complefe disregard of the Rallway Zoard's

circulars circulated from time ¢0 timee Under the

oy & Ei mrarese N daar ol Baly 1 csmm 1 Ann o
circums % nces, necgssity of the work compeiled
_— ¢ e Vg 3 1, 15 ~ Tor 2 2
raspondent noe 2 £0 meke 12 hoe promotionse uwhen such

promotian hias been approved by the Ballway Soard 1t

dres not 1%e now in the power »f the respondents to

revere the parson wiose Working has been sabisf-ctory

o
unlass o2bligations under Article 82 311 of the

Constitubion axe complied with foxr it has been
rapaabedly stiressed by Bae nt!i uprame Of g ¥
& & ‘.‘.L‘) SRS LLY @l s =44 J S,sll-;' &1 Fhd DJ L -)Ltpl UL ~ JLK. (%)

n varisus decisinns that even in simple administra

L
-

action the administratinon cannst be sllowed to play

fast an’ loose.

1

20 That the petitioner's work has alvays bean

tiv

not anly uptn the mark but zood and satisfvying £4 the

ool F WAl

nfficerse. His ch.rocter &nll has baen unblemished

n far as nothing adverse ns been c-:rmurza:”»_,’ca.t«ad %0

the patitioner so far.

: - 2le T

That petitinoner's rovercion smouks 5 a
clear reduction in ronk and pat as welles This will
clearly mean - stigms on his service recsrd an® as

suchh it cannot ba sustiined.

b 22 That in reverti g the petitioner t5 2 lowep

e
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cw’quy indicating that persons who have officiabed
£or more than 18 months c¢:nnob be reveried withosub
praceedings under D & A Rules, the petitioner's
reversion is wrong and not ton:ble for he has

of ficisted for aboub 2 years.

BJ Because the petilioner hyving been allowed
to cross ths efficlancy bar has oroved his suitabi-

118y and sfficeincy to hold the post he is holding.

C) Bec:use tha patitioner's reversinn afirunts
©o reduction in rank wilch 1s hift by Arkicie 311 of

the Constitublon of Indi: and it caonnot be de

unless proceedings under D & 4 Rules are Takene

n) Because the test on the basis of which the

patitioner has been reverted is itself wrwmg accirding

ey

tn respondent no. 2's onu aB8missisne The pebi-i-

|/
-

reversion due o a provisional panel is wrnnge

3) Becausé the petitlnner's reversion resulting

-

[

in reductinnnf his runk is hit by Artiels 311 of

Ehe Con-stitutlon of Indi- and eannot be sustainede

(Tl alimd. 2

&

) Because petitloner's reversion 1s alss
bad in the eyes of law £or his promotion was appravad

by the Rollway Board am authority higher in rank £3

authority ordering reversinn.

&) Secause the petitioner having 1nnked after

Ve, X( the work of Class I Of ficer £or absut a yeax has

proved hls worth and sfficiency +
- e s U

A / 0 h3ld the post ne







In the Hon'ble High Couxt of Judicature at Allih:bad

¢ 1

P Lucknow Bench, ‘;g i &]

vt Petition I i 1983
Naresh Chandrs Datta es Petitinner.
Varsus
Uninn »f India and nthexrs. oo Uppefarbias.

e oy
éxmu.{\.o

S1le Nne Parbiculars Papa nns e
de irit Petition 1 to 11

2e¢ Lnnexure no. 1 -Copy of Posting
Order Nne 112 of 1981 9
dated 7-0-1081.
au.l/‘—
3e Annexure nte 2 = Copy of letter
N0 .JL EB/0/3 Qat

f (i)
16-10-1083.

Annexure noe 3 - Copy of SHaft
Notice d:ted 30-2-83 j
Staff OEfkemyxlotice (f
Se Anexure noe 4 - Copy »f/mpasgksx
Yxdtgr noe IRQxaERkIRS

dated 2=21-1983

Ge. #NAXUre N0e & = Copy of O0fficers /"S
P 'S'k, ing OUrder Noe 120
2l 1983 d ted 8-11-12963

7o Anngxure nive 6 - Copy of pebi- [»é
tisner's representation
dated 1-10-1083.
- ) 17
#8e Annexure noe 7- Pabitioner's
second rapresentation dated | §
20-10-19834\_
Annexure noe 8-Copyef Ry.5d's (o172
letter dated 30- -61 e,
10« ‘Afficavit V‘-#(L R H Q&o‘rfu
1le Power. 2 Y C

. a N
Lucknow, dated : - 0

. N ) Advﬁc m, ol
AL -11-1983. Counsel for the dﬁ**t*aner.
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MA NAK NAG &, LUCH (W,
s lll"o-o"

No.BII/EB/0/3 Dated: -10-83.
L] :
* , Subs Lfficiercy bar ot the st-pe of Hs.1000/- !
class II in scale of Rs .650-1200 (13 ), 4
R TR ¢ R SEter AT U S TN { ' sy
# Shri Hi),Datta,Asstt.Reswarch 0T icar (M&C) -adhoe i
has m en dedlared fit by the competent authority to cross the <

2nd efficiency bor placed at tte stage of ks .1000/~ in clasg
in the scaéle or Hs.GSO-—l‘P,OO(A\;}) from the qie dete;

qe?uested that the revised pay 'slip may plesse he
afour of Sh.IJ.C.Dhtta,A.i(‘ (MeC) at an early date,

3

3
isgued in.

34/~
_‘ ( F.N.EAFQOR ) '
DAz K11, Dy. Director/sit~77 16.10,83
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R el o Preetion A on 27th, 2080 ‘md .
h "aust ?98; and aupplqmtmsaleotion hy {d on 26th

' © tembor 1983, -nd lhe recomendan"nn made, by’
.;ﬁi 33}{‘ “(:Eutmlapm. o%i'\n Oomitteo, Directur Oeneral

oved of the followin: elaven Aepertmantal g
3:3 tau oain plaoed on. panel for promotion to ‘
a68 | Hé ech. posta in the M&0 T)irootor ‘8 0f RDe.06
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f te oRet Jiks Verms
:2. Ioao SQm
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L "{"-. ' orrICsRS' POSTING ORDuR 1104
o h ; A;s a mu-l't“-'ot"%iqu;[aétipn -h’»équ?»'-’in Au;gust/Septfdhber,‘ 1983

'};‘l'f » “or Class=II ',(’Tecrmic:{a‘l‘)- post, ti.efo ; 1owing-po .-‘"t'if’_g'* are

i1 ordered in the M&C:Dirvctorte of, R.D.:S. 0%/ Lucknow on

' provisional basis, gubjectto ¢inalisation of’the’ R&P Rulesi=:
:f‘% (i) shri Jz.x.‘w'm, Offas A8 HRO/Met.-1 on“adhoc basis,

g " ig nllowed ‘o continue tof of'ticiate ‘ag ARD/ Meti.=le
4 {2) shri T.B. Som, '0ffge as ARO/Chume~1 on adhoc basis,
ot "»‘.\“ ‘,\? ; { ( is postwa&‘M/Mut.~3. § L Ehie !
¥ ot () shed BoLe Sharma, Offge 28 :;RO/‘Chmj.-me.%adhoc
3 ". _.., \s S basis, i.a pgs‘t‘ﬁ a8, 'l\lm/mto""?'o . e T
At )4) "Shri 1.X. Sackar; Offge 28 ARO/Met =5 on, adhoe
.y baste, i uogted a8 ARO/Cheme~3e 0% i
&) _Shri AeKyp Chaudhu:y, Offg' as ARD/Mat.—Z on” a:dh&
" basis, s posted as ARO,/Met.-5. (

{4} shri B.S. Bhadoria, Offg. as ARO/Chiem. =4 on ' adhoc

» " hagis, is-allowed to continue to offickate as
, (7) ‘Shri B.L. Nirala, CRA{Met.) is promoted’ and posted 38
o » ’ ¥ ag W/Met.-4- : 3 S
| {8} shrl A, Venkatachalam, Chief Inspector(Mét.)s RDSO
i ~ at JICF/Madras 18 transferred to RDSO/Lucknow and
y 4 .| pdated as iiRO/Cheme=l. ' s ,
4 \_ 0 (8)'shry KyR. Mahadeviah, CRW/Chems is promoted and
- | Vg posted as LRO/Chem.=2. Sl Mahadevizh shopld note
. : o (o0 R thga{: h;a‘gis'.‘ liable to be roverted o C,l_g"sjs»II»I‘ post
v &4 BDSQ, On return of hig senior{scrl S.K. Kirar), who is
i 14

‘ ¥ \at ‘hresent on deputation £o Northern Rallwaye
” W o ; ,
g‘ In consequence of 3bove postings, the following
' i:ass-'n adhoc v-iatees are revertd to Class=11I post

Wk, immedlatd o, whose names Hive not been placed
0%” me Da.r‘,el Jw= i { by

,113 ghri B¢Ns Lal, Offg. as ARQ Met o =d) von,._adhoc.ﬁasi.sc
; # Ns’c @ L‘Utta, Offgo QS [\hRJ(ME?'\- ® "3) Qn i athG basis Q
) " { . -
Wi v AK, (Saha, Offg. as ARd{chem,-3) on adhoa basise
\ ( :

O miis is in supersessicy ¢ Officers Pogting
: order NO, 97 of 1983.

%

AH( ;

" Jo '¥e charge reports " may be fowapded to Egtte~I11/
! Confi@‘%:i.al Secticns, ]

_Sgﬁmoritys» ?2{&030“3 arders daged. 1, 11;1983 in

, (\\'-)/é_'\\ e K\JOGDC/CRP“??/I%Q
. .’4 : a ¢ B ol : L
| 5 g‘“ NG : (Hind{ Version w.ll §.oll.ow) ‘&
! Luckne-226011. | i
Datad { 11,1883, . - Rk A
File N DG/CP=TT/MEC, "+ | : (S BH/TIA)
- ! P Director General.
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i, The Director General,
/150 /Lucknow-11.

s
>

v sir, ' ( Through Froper channel )

Subs Selection anamoly for the post of AW n the .-ﬁ
H&C Dte., .%
K2 e S s S 0 :
#
F » With due respect and humble submission, 1 heg to draw %
jour kind attention on the anamoiies eénd indiiferert altitude ghowm’
to me in the above mentioned gelect. cnm bésed cnithe fgets ag underge

Wy i - Though I have been war king as 4.0 (Met) since Sept,1981
cn adhoc besis and qualified in Lhe written test of the . .
last selection held on 27.8.83 but have not been empanells
ed. This exclusion 1s contrary to my s:rvice performance
> ‘ | in regpect of seincerity and integrity. " il

This reminds me of the fact that in the yesr 1980,I vas ;5
deprived of my due promotion as ARO and the promotion was v{ven to

some other far junior candidate beyond the zgne of consideration
against 40 point rogter, 1In spite of my repeated ajpeals, 1 was
not helped with clarifications agked for, (

However, subsequently, I was g iven an oppartunity for’
ne)(t [:OSt in Sept.Sl. S]T?Ce then’ i h;ve bheen '.‘"’.\‘L‘l‘:jllg and ny

increment of pay has not been given i.e. inc: ents due in Sept .82

_ and 3Sert.83 have not been drawn, Also, 1 hive not been fixed up
" 1n a pay pootecting me at par with my Junior collear ue drawing
V\ {ls .1080/‘-‘ i

Inview of the above circumstunces,and prevailing facts

1 hope you will excuse me if 1 am occupied with the idea that J
have not been considered in & justified manrner hy ke j;election
Board and pray your goodself td kindly review the framing of the
y%nel considering my seniority position and relieve me of the
dishea rtened position that now I berr hy your liberal and
sympathetic attitude of consideration,

) : /
Thanking you,

Yours [ 1ithfully,

,. )
(on adhoch
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inofficiont working freu . soluetion post, his nene will bo
autoratic.lly delutod from tho puncles Fror roprowction ho
will havo to uppear boforo o scluetidn Brard «frosh whore an
auployoos is ruvorted for inefficicnev fron @ none=scloction
post his cuse should tic ruvicwod at intere 1: of six nniuths
wnd if ho is considered fit for proortion, Lo should to roe
promotad against tho noxt vacancve

-

< 6. If 1t is proposcd to rovert ui cnplovee whe has
' conplotad orre thun 18 nonths of officiating period rather
thun by following tho Desele procodurc, the personcl sanction
* : of a Hoad of D@part.cent rmst be obtainced in the cusc nf
Class IV onplovecs and Goneral Monagor's persenal sanction
nust bo obtuined in tho casc ~f cluss III staff,

L Te Since no officiating individuul whrse working™
i+ 1s unsatisfuctory could huVe been «llrwed to continuc bovond
» 18 months oxcept under vory specicl circunstuncesyconfirri-
tion must be nade after 2 voars of officiating poricd has
" boen coupleted subjeet to pernancnt post being available
for the purposcs In the casa of stuff with satisfictorv
reports, confirnaticn ggeinst available vacouncics cun be
ordered wfter onc vear, If it is proposed to defor tho
eonfirnation of wnindividucl after 2 veurs Goneral Managop! s
prior sanction should be obtained.

& It wn enplovoe is not confiFned in highe £
,‘ ' post for want of pornunont post vacancyy he éwirgxrl}trbgrddo
roverted usftor he has conploted 18 mnrltfas of officiating
. ?i;;‘j.@d on the charge' of unsatisfactorv working oxcopt aftor
» 01lowing tihg DuieReprocedurc, tho prpccdurce being sane
for . confirunad omploguo or an officlating onplovae,

8, Tho ussessnont roports referred 4o dic '
bo narkod 'Confidential' wud .. proper record. k%pzon?hgg&ge
comnicationss The Estublishnent scetion should watch

tho cass of oach cmplovee wnd initiato action when the
nglmjeo conpletes 6 months nf officiating perind b putting
4 noto to Exccutive Officer for tho PUrpOSce

10, The above procedurc should lso b
0 150 bo follew
the casa of cluss IO gilplovaes promnted to officiutgdi%n

%4 gtasc‘élt: %ln)t%cig CESS’ the ussossnent report should
: Y i 3 n 'J;)L.rtT - o Ini 5 :
= BIE, e e 1ent aud where . officer

soly, tho paptrs sh
: t up to tho Gene i A pap ~ruld be
- (_’9\\&3’ B “r({drsrmr..l Mnugor porscnally for his Anforye

Pluusa el lodgos rocolpte

]

") g E‘é l- . ‘ &{=-
V‘{\/ﬁ( /141 . for Gunepll M.nag or

74
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) North Baster R.ilway e
. 0ffice of General Manager,
(Personnel EBranch),
No . B/332/7 | Gorakhpur,Dte25,6.1964,

41l officers ag per list !B &

Subi= Reversion of Luplovees officiating in
higher grades.

Under this offica letter MHo,B(£iY 1971 Pt.Velc)
dated 6.2.63 u copy of Board!'s Confidenti. lettor Fo.E(D&A)
61 RG 5~36 dated 306111961 a8 saent to all officers. 8 par
Board®s direction, eftorts are to be made to contirnm staff
officiating in highar grados in clear vacancicsy if thev
are found suitible, aftor trial, over a reasonablae poriod

. ot axceoding 18 wonths, It ishtmuuwr, obsorved that in

" ‘practice no proper sveten is

ng followed in this rusgect
with the result that staff contimue to officiatc in higher
rudes for long poriods and™ in sovoral cascs staff who have

- »0fficiatod for a number of years havo beent cverted on acco

of inofficiont working. fuch raevorsions aro contr.ry to tha
axtent ordorse

2, With a viow to onsurc that « proper issossmopt

of tho working of staff officlating in highcr gradcs is

made and actioh to raovert such cmploveos; us are found to
be gatisfuetory in work in tha highor grade, is taken in time
the following procodurd is being introducad for striet . . . . ..

complianco by all concadrnod.

de Whenevor oh omploveo is put to officlata in a
highor post, which nay bo a scloction post or & non-selection
fost his Inmediato superior should send wn issessment Peport "
88 soon as the cmploveo has completed 6 months of officiati

- Pariods If this report is unsatisfactorv « sinilar further
‘rerort should be soent 3 months lator 1.0 at tho ord of 9

montls officiating poriod and aguin 3 months later 1.0, ab
tha oid of 12 Tonths officiating poriod. If the first roport
is Satisfuctory further reports ncod mot bo sent unless
¢ omployce detoriorates in the subscquent monthse

B ; to
4o Those assossnent reports should be sont on/the
authnrity who had ordered the promotion, In the casc nf tha
first amd/or ordercd, thoe promrtions In tho case of the first
al or sceond raport belng unsatisfactorv, thoe cuplovac
alymud liu varhod that the roeport on his we rking has boon
u{lsutﬁ Sl.elory and unless he ekes o substanticl improvement
ho will bto 1i-blo te he ravortod, '

B If the thind roport, ot tho end of 12 months poried
is ;Tl:;r)vuusJisf:;cu ryy ha should be pronmptly rovertod and
1“‘}.; iﬁ to bo glecn & furihor chance cven aftor the third
unsevisficoory rogorty tha person.l s.uction of « sonior

\sc,“]f‘ o f1edr 14 ¢ o tusa ~f class IV cuploveos, dnd of o
5‘1-4th~ boaoprtiont 1o tho caso of Class II1 o 1;'.{.‘.')*\;‘;5 should
1u 'Wallle Dhun al't fuch sanctl-u has boen obtained and

he ‘lm* PRTLLALY givon th tho aplowos 18 of avill, ho
‘=£"‘i:;(~‘ 14 'lvly F.vortad Lofere conpl.oting 1&months of

‘t. & @ Whag .su_n s Orders fop roversion in such cuscs should
Y i v oBeSEOd Ly ohoouthority lower thon the withority who
Red ONMurd thg promotlons Whon on waploves 18 svorted for

) 81
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The Birester Gemersl,

| (rnrough Proper chamnel).
¢ gir, |
Subs Empanelsent for the post of Asstt.Regeard
| ofticerMet.).
Ref: Ny appeal dated 01.10,.1983,
.>4 e .

Reference above amd in view of my passing the
written test held en 27.8.83 forthe post of Agstt.Researeh
0fficer(Metallurgy),eressing the 2nd & Srd final efficieney
bay in elass 11 fn fhe scale of Rs,.650-12000(RS) from due date
vide Dy.Dir,./Estt,-II's note nc BII/EB/C/3 deted 15.10,83 am

< offieh ting for more tham 18 months &g Asstt . Regsareh Officer |
vitheut any adverse rggort vide Railway Board's letter No BR(Ni)1l-i

¥ | : 82-PHI-204 dsed 27,6.83(copy ensles ed),fsx I pray to yeur geed-
gelf to kindly include my rame in the panel declared en :
. %0,9.88 wherein my juniers have been ineluded. |

‘ It will not .be out of place te mention here,for ,. |

our .{upathy that earlier once I have been deprived ot‘ the
nefit of promotion to the post of Ldhoc Asstt Regesrch
Officer umt? in the yeer 1980, The post was given te & far
iunior candidate vielating the sone of ccnsideration of # *
0 polnt rogter and I fajled to draw your kindness and sympathy §
tovards my genuine right ingtead of repouted apywisyx appeals. - §

) Hope, I will not be deprived of your graceful B
Justice for the second time congidering the above amd my 14 years
long and continuoug gervice Wi th gingureity and Btagnatiﬂn 3 ¥
over @ yearg ag Chief Inspeetor(Met), i

;
!

Thanking you,

Yours faithfully,

D& As above, . ( K.C,DAITA )
. ARG (MY )=111/4dkeg
:'-(.'.ﬁ hL“‘

‘ BOMP 177 (L)
v G
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Do
inofficiont Wworking frcu . soluction post, his numo will bo ‘
autoratic.lly doletod from tho pencle For ropromntion ho
will havo to uppecar boforo o scloetidn Brard «ofrosh where an
cuployooe 18 rovortud fer inefficioncv from ¢ non=selection
post his cusa should bo ruviowed at inturw. 1o »f six mnths 4y
wnd Af ho is considorod fit for Promntion, Lo should to roe
promotod against tho noxt vacancve

6. If 1t 1s proposaod to rovert un onplovee whe has
conplotod orro thun 18 neonths of officiating poriod rather
thun by following tho DaseReprocodurc, the personcl sanction ¥
of a Head of Daparticnt st be obtained in thoe cuse ~f

Class IV cnplovecs and Goneral Monager!s persenal sanction
nust bo obtained in thoe casc ~f class III staff, _

o Sincc no officlating individuul whrse working™
i 18 unsatisfactory could haVe been allrwed to continuo bovond
18 months excoept undor vorv special circunstuncos,confirni-
~ tion mst be nade aftor 2 vears of nfficiating poricd has
" boen couplotod subjeet to pernanont post being avallablc
for the purposd, In the casa nf st ff with satisfoctory
reports, confirnaticn ggaeinst avallable vecuncics cun be
ordered after one veare If 1t is proposed to dcefor tho
eonfirnation of wnindividucl after 2 veurs Genorael Managort!s
prior sanction should be obtainod,

8¢ I wn eupldyu'o I1s not confiried in highe ¥
post for want of pernuncnt post vacancy, he can g{l}trb(g)rado

 rovertod uftor he has ceonpletoed 18 montﬁs nf officlating
go_:ﬁgd on the charge’ of unsatisfactorv working oxcopt oftaor
ollowing tho D.ieR.¥Tocedurc, tho prpcodure beifg sane ~
for . confirnqd omplqgoo or an officlating oenplovcao,

8. ~ Tho ussossnont roports referred o &avo

bo narked 'Confidontial! «nd - propor rccord kepz ofshgttinlge
Commmnicationse Tho Bstablishrient scetion should watch

tho casc of ocach cuploveo wnd initiato action when the
auployeo conpletos 6 mouths of officiating perind bv putting
4 note to Exccutive 0fficer for tho puUrpnsce

10, The above procaedurc should' 1

0 ! w150 bo folleowed
:‘]‘:9_“50 of cL'-.‘ss I ciplovecs promnted o officlato 1#]
bu“gs»nl;lt. %]n thelr cLsoy the assossnont report should

o ﬂ - o tha H‘,-“d_ r‘f‘Dup;‘.I‘tTldnt aud where .n officer
p; ué,ltzr)rz&ra:fa ‘nn «dversoly, tho paptrs ebould he

P, ener.l Minuger perscnally for his infoprye

Lo ong ~rdors,
Pluusa weloyy-, ledge recolpt,
Bit1/14], ai
. o
or C\:!.ur
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"-j 9 IN'THE HON'BLE HICH COURT OF JUDICATUIE AT ALLAHAFAD / \
L LUCKNOW BENCH _LUCKOW \2-
' Writ Petitien Noé'?’éz' of 1983,
‘Naresh Chandra Datta , ees Petitioner
Versus )

Union cf ihdia and others ess Opp. Parties.
& 1983”r ) : :
b hugLnLer Affidavit on behalf of Oppogite Parties 1 to 3

¢

I, P.N. Kapoor, aged about ..32.. years son of

& )s

late.Sh.dnmas .Nath .Kapoor...... resident of C=8/2, Manaknagar,

Lucknow=11 do hereby solemnly affirm and state as under =

1. That the deponent is a Deputy Director (Establishment )

posted in the office of the Director General, LHesearch, Designs

and Standards Organisation, Luclmow and is fully competent to

affirm this Counter-aliidavit on behalf of Cppogite parties

' Nos. 1 to 3.

L * 2 That the depon.ent has read and understood the contents
of the Writ Petition and he is well acquainted with the facts

of the case deposed hereinafter,

3. That the contents of Para 1 of the Writ Petiticn are not

" denied except that the Petitioner who was promoted to officiate
as assistant Hesearch Officer was reverted to claés ITT post in

terms of Officers' Posting Order No.120 of 1983, a true copy of

which has been filed as Ammexure No,5 of the Writ Petitien,

4. That the contents of Para 2 of the Writ Petition are

not denied, |

o

5, That in reply to the contents of Para 3 of the Writ

Petition, it is stated that it is wrong to say that only Senier

lieseardh Assistants and Chief Hesearch Assistants are eligible

for departmental promotion to Class II post. In this connectier
1t may be mentioned that as per Recruitment and Promotion Hules,
the staff holdiﬁg the posts in the grades, the minimum of which

is Is. 425/~ or above in the Revised scale on g regular basis anc
gul

as 4

[
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L B 3 LR ]
Director (Metallurgicall/Inspection at Chittaranjan which is a
1 ass I e <%0 Ta At ot Ha anad amsm A‘F “her \ove S el ant
o - J-JOL‘;L, 18 NCcu COorrecCu, e gna some o1 olLher JLuols oant

riesearch Officers (Mbtallurgical), Class II, working on ad-hoc

@

basis, were deputed to visit Chi l@;dndan off and on only to

lockafter the routine Inspection activities of Metallurgical

Inspection Cell gt Chittaranjan.

not

(®

Q. at the contents of Para 8 of the Writ Petitien ar
denied except that pending the holding of regular selections,
the promotions from Class IIT to Class II are made on the basis
of seniorily=-cum~suitability subject to filling the vacancies by
§glected candidates after regular selection, However, it is not
correct to say that promections from Class IITI to Class IT are

made on the basis of a formal test, In fact eligible candidates

ct

have to appear in a Written Examination followed by Viva-Voce test,
Only those candidates who secure al least 60% marks in the

Written examination are called fa Viva=Voce test and th

candidates who secure the highest marks are placed on the panel

in order of merit in-.accordance with the prescribed Rulese

10, That in reply to the contents of Para 9 of the Writ

Petition, it is stated that in the past the selections for filling
the Class II posts on Rgilways including the posts of Research,
Designs and Standards Organisation were being controlled by th
Railway Board and the posts were filled from a combined panel
drawn by the Railway Board from out of the eligible Class IIT
staff working on Railways, Production Units and Hesearch, Designs
and Standards Organisabtdion as per L&P rules notified in 1965,

The Railway Board vide their letter No.B(CP)77/2/34 dated 13.10.77.
however, decided to decentralise the ection for the posts of
Assistant Chemist & Metallurgists on Railways and authorised all
concerned to form their own Class II panels on the basis of
separate selection conducted by each Zonal Railway/Production Unit,

E

Research, Designs and Standarcds Organisation, in respect of the

vacancies of their respective lailvays/Organisation. The




4

v ‘ot | | /%\/D

selections against Class II posts in the Metallurgical and
Chemical Directorate could not be held as in the Writ Petition
No.226 of 1973 = C.D.Dixit Vs Union of India and others, it was
decided by the Hon'ble High Court that the 1965 Lecruitment and
Promotion Rules are not applicable to Research, Designs and
tandards Organisation. A4ccordingly the Fules were drafted and
4 forwarded to the Raillway Board for notificatien in consultation
with Union Public Service Commission and these Rules are pending
with the Union Public Service Commission, 4&lthough the Rules
have not yet been notified, this Class IT selection has been
it conducted on the basis of these Rules as the delay in holdiné
Class II selection could put the Research, Designs and Slandards
_Organisation Class IT Officers at a dis-advantageous position
vigea=vis Class IT Officers of the Metallurgical and Chemical
Department of Railways, as prometion to senior-scale posts in
Research, Designs and Standards Organisation and Railways are
common as per these R&P Hules. In this connection attention is

invited to this Hon'ble High Court's observation in Writ Petitien

+ No.226 of 1973 which is as under :=-

"Even if this position is accepted, it will mean
y < that there are so far no statutory rules governing
%E*Q p )*')" recruitment to Class II posts of Assistant Directers
/,fif and Sectional Officers of the Chemical and Metallurgical
N . ni(ﬁﬁ Wing of the Research, Designs and Stundards Organisatien,
So, appointments on these posts have to be made under
Article 77 of the Constitution on some fair and equitable
basis so long as statutory rules are not framed "
11, That in reply to;the contents of Para 10 of the Writ
Petition, it is stated that the comments given in Para 10 of this
counter-affidavit will hold good for this para also. In this
connection it may be mentioned thal [or regular promotion lo
Class IT pest one has to qualify they written examination and

viva-voce test., There is no doubt that the petitioner qualified
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posting vide Staff Posting Order No. 112 of 1981
it 1s submitted respectfully with great regret
that the deponent of the counter affidavit has
tried to confuse the matter. The fact 1s that
the depinent was asked to look after the dutles

§ of the Assistant Research Officer / Me;]x.bt;;t
later on the deponent was promoted on regular
basls with effect from the same date from which
he was asked to look after the dutles of the post

of the 4eRe0e This ppomotion was made with the
concurrence of the Rallway Board which is clear
from 0fficers' Posting Order No. 22 of 1982.
It is necessary tnadd here that coantrary to the
practice of mentioning in the letter of ad-hoc
J appointess that their services could be terminated
at any time on the avallablllity of selected persons,
y Staff Posting Order No. 22 o;’ 1982 does not
envisage anything of the kind . This clearly
indicates that deponent/petitioner's appointment

was on a permansnt basis and clears mist created
by the deponent of the counter affidavit bsyond
a shadow of doubte

Te That the cogtentg of para 7 of the counter

affidavit are not denied to the extent that it

L1 (% relates to admission of the contents of pams 5 and
L,’(.j\

6 of the writ petition. Regarding tls rest it is

stated that passing the ef_ficiency tast coula only

mean that the incumbsnt is efficiently dis charging

the duties of the post he is holding, 1The

deponent 1s not aware 1f any other meaning |
’ could be
&1
vag fo the word efficiency,
D v 1s denieq nae the

Yl
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deponent/petitioner did not qualify in the test.
The fact 1s that he qualified In the proficiency
test held in October, 1983,for it 1s only those,
who quallfy in the written test are called for
viva=-vocae The deponent's having besn called
for viva-voce 1s a clear proof that he qualified
in the written test. I{ was only in the lnterview
that he was declared 'failed's This could not be
v dons in view of the Rallway Board's clear instruc-
tions that officers who ars working on ad-noc
basis and who quallfy in the Professional 4bility
Test should not be declared unsuccessful in the
intesview. The word ! Mhn?t\' e Proficiency Test!
standg. for professional ability in which a
v candldate has to get 60 % marks to qualify for the

viva=voce teste.

8e That the conbents of para 8 of the counter
affidavit are deniedy and the contents of para 7

of the writ petition are re-stressedw ith greater
emphasis « An extract of the dlary mainbamed by
the deponent/petitioner regarding his work as

Class I officer 1s annexed as Angexure noe 4-2 to
this rejoinder affidavit.

A\ e ] 9¢ That the contents of pars 9 of the counter
afﬂdavitbare not denied. However, it is mde clear

that the deponent/petitionsr's appointment on ad-hoc
\ basis did not envisage any such condition that 1t

Was subject to his replacsment by selected pergon.

Contrary to this approval of his promotion was taken

by the Railway Boarg, I
¢ <t is evidengly
) Wl - gl claar tbat

'
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the deponent/petitioner's promotion was on a regular
basis

10s  That the cmtents of para 10 of the counter
affidavit which are in reply to para 9 of the

writ petition are only a detailed a jugglary of
words giving interpreétation to the rules for
saelection to Class II promotion which is not of

much importance. However, the most important
admission by the respondents that R & P Rules have
not bean received by them for M & C Directorate

t1ll the date of signing the counter affidavit.

It is mot clear why the respondents who waited for
14 long years and postponed the test for want of

R & P Rules , held the test in the absence of the
same. The reference to the observation of this
Hon'ble Court in writ petition no. 226 of 1973 is

a pecullar one « This petition was decided in the
year 1979 and the respondents took 4 years to act

on this observation of the Hon'bls Court. This
delay of 14 years and then extraprdinary hurry in
holding the test smells fishy and ciearly indicates
that the only intention of the respondents in holding
the test to oust soms and to oblize thelir favourites.

1l. That the contents of para 11 pf the counter

affidavit which 1s in reply to para 10 of the writ
petition are not admitted « However, a t;etaileél
reply has been given in the preceding para which
Will hold good for this para also. _

J g~/

It is stressed

/LL—/rL r
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that the Railway Board's clear instructions that
officers who have officlated for more than 13 moaths
should not be rejected in the interview if they have
passed the professional abl1lity test and work
satisfactorily is based clearly on the principle of
natural justice

12. That the c;_nteniv;s of para 12 of the counter
affidavit are not denled . However, 1t is submitted
that the petitioner having qualified 1n the profe-
ssional ability test could not be failed in the

interview.

18. That t he contents of para 13 of the counter
affidavit are not denlede The replies giwen to
para 7 and 10 of the counter affidavit will hold
good for the conteats of this para alsoe

14. That in reply to para 14 of the counter
affidavit the contents of para 13 of the writ q
petition are re-stressed with greater emphasis and
it 1s submitted that the deponent/petitioner's
revertion 1s 1llegal, irrational and aginst the
orders of the Railway Boarde.

16. That regar-dmz the contentst of para 18§ of
the counter affidavit it is submitted that it is
the right of every employee to get a reply and

declsion on his representations even if it is

irrelevante By not replylng to the deponant/
petitio.Par's Peiresentation the respondents have
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Noe B(NG) 657 RG 6-24 dated 9-6-1965 as
clarifie~d vide Bgard's instructions of
165-1-1960, according to which the persons
who have officlated far more than 18 months
after regular selection can be mverted only
after following the D 4 R proceedings."

- (A o~
in this context the wmed sentence, " Zhaxeanybs
‘mmmxm;\ Subsequently when selectlons are
conducted and the incumbents fall" 1s important.
Ihis falsifies the myth of the deponent of the
counter affidavit that by regular selection 1t is
meant only those candidates who have passed in the
selsction test. For officlating after passing the
test does not need any ;‘urther testy and after
gselection there i1s no ad-hoc appolntment also.

17  That the contents of para 17 of the counter
affldavit are not admitted. It 1s deeply regretted
that the deponent of the counter affidavit has
tried to mislead the Hon'ble Court by asserting
that letter marked 'Confidential' dated 23-6-1964
has been issued by the General Manager , North
Eastern Rallway and as such 1s not applicable to
the ReDeS.0e In tbe very first para of 'yhe sai;i

letter 1t 1s stated , " A% FEEGUANEAkIGTEIN

-

L X S O S B R ORI X K IR e

% Under this office letter No. B(3S) 19~71

PteVe(e) dated 6-2-83 g copy of BOar;i's

p i
Nt
peh
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Conﬁ:aential letter NOe E(D&A) 61 RG 5-36

: #
dated 30-11-1961 as sent to all officers.

This clearly M= indicates that the Gensral Manager,

NoE. Railway has only circulated the Rallvway Board's
letter a,n_d stresses on 1ts compiiance strictly to
avold complications. In this last 1ins of thls pala
the deponent of the counter affidavit has talked of ,
" f@tha 1étters containing instructions have been
{gsuade" 1In the absence of annexure no reply can be

given to this vaguwe assertion.

18+ That the contents of para 13 of the cownter
affidavit are denied and the contentions of para 19
of the~wr1t petition are re-stressed. It isagain
averred that the respondents have not only violated
the principles of article 311 (2) but also the
instructions of the Rallway Board as well.

19. That the contents of para 12 of the counter
affidavit are not admitted and the contents of pare

20 of the writ petition is stressed with greater
emphasis.

20s That the contents of pam 20 of the comi““

affidavit are not admitted and the contents of 1

of the writ petition are re-1terated,

It 1s ag
submitted 4} ‘

Ppolntuent; , _5‘
Rallway Boarg ywag regulap

‘at the petiticrer's g
been approved by thg
ast ad-hoe,

T
hat the confents o Para 21 of

bie
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affidavit are not admitted and the contents of
para 22 of the writ petition are re-stressed. I

is again submitted that in reverting the deponant/
petitioner , respondent no. 2 has acted arbitrarily,
irrationally and violated all the known and unknown

L} principles of natural Jjustica.

22 That the contents of paras 22 and 23 of the |

(9 cdunter affidavit are not admitted and the contents ‘

| of paras 23 and 24 of the writ petition are restressed. ’I
1t 1s submitted respectfully that by reverting the
petitioner, respondent no. 2 has dons tie gzreatest
injustice that enuld be tr_muzhi—of and misused the
authority and power vested in him by virtue of the

post he holdse.

v 23e That the contents of para 24 of the counter

affidavit are not admitted . If it is proved that
Injustice has been dons to the deponent/petitioner
by reverting him and lowaering him in rank, the
Hon'ble Court has to do justies to the deponent/
petitioner. The process of dolng Jjustice involves
the undoing of Iinjustics and in this process of
doing and undoing someons ha§ to suffer, no matter

A . who 1s he « Naturally, the deponent/petitioner's
o\

)

/- v
v \/
"o Y \ \

X\ continuation in Clags II may mean revertion of somebaéy
It 1s also possible that the deponent/petitioner

may be adjusted wifh-aut reverting anyons within the
scope of rallway rulimg.‘ However this is the job

of the administration and not of the Hon'ble Court.

24,
That the eoatents of pgpa 25 X the countenr

Y = —t
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affidavit are not admitted . 7.‘he petition is
maintainable, full of merit ang 1sliabls to be
allowed with cost,

-

Lucknow, dated : #

A~

D7 12 1983, Depansnt «

I, the above named deponent Ao hereby verify

that the conteats of paras | 7 | N
A ﬁ_\of this affidavit are true o my oun

knovledgs and the contents of paras ‘3> 24 sy ¢

b “are belleved by me to be trus on

the basis of legal advice, that no part of 1@ is

false ang aothing material has been concsgled,

80 help me God.

Lucknow, dated ; Mo~

I) «7\

7 =12=1983 Depfmﬁmo

I ldentify the deponent who
has signed before ms. ,

“olemnly affirmed Defore me on O "2 7>/ X 3 ‘
aL0)%oaem/pents by Sri Ngresh Chandrs Datta, the .
deponent , who is identifies by Sri 2 cla Mae )W 0
Advocate, High Court, Lucknow, '

I Bave satisfied myself by examining tne ’
deponent that hg understands the canteiﬁtgs of ’
this affidgavit which xhave been read over |
and explained to him by me. |

W 'Af‘ §
/ c ‘\\\,‘:,/ T
sl

B RN |

L uckoow Bench!

MISSIONER
ligh Corna E
Date../. Q /../53/3

:—
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3 In the Hon'ble High Court of Judicature at allahabad,
Lucknow Bench, Luq_;gn?ml:/ -
Celledpplication N o.,ﬁ [/ ‘iy'bf{/ 198:4.

In re ;

Writ Yetition No. 6362 of 1983,

Naresh Chandrs Datts. oe 4pplicant/
petitioner.
4 Versus

Unlnn of India ans others oo OppePartieg,
4]

ordering implementation of
application for/imy Reaaixng the interim relief
5 order dated 11-11-33 rassed by Hon'ble L. Jugtice
DelNe Jha and Hon'ble ire Justice ReCeDep Sharma 1in
' writ petition No. 5962 of 1983 in case of writ

petition No. 6362 pf 1983

The above named applicant /petitionen mos¢
respectfully begs %o submit as under :-
That for the facts and circums tances mentt aned

in the accompanyling affidavit it is respectfully Prayed

that the fopugredx interim rellef order dstad 11
passed in writ petition no.

~11-83
8962 of 1983 may kindly be

made availsble ahd order to be implemented in case of

Wrlt petition No. 6362 of 1983,

Lucknow, dateqd ; (Sele Sfukla)
dvncate
]()_2_1984‘ A V')C?t"‘:‘,

Counsel for the aPPlicant/

patitionern,
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In the Hon'ble High Court of Judicature at illahabad,

: Lucknow Bench, Luc ?
CelledApplication N00,2/ £ 19840

In re

-

Writ Yetition Noe. 6362 of 1983.

bs M S‘\w

A ™ w\

Naresh Chzandra Datta. oo Applicant/
petitionar.

|5

¥ Versus
Uninn of India and others. oo Oppefarties.

4 | ordering in*piemﬂntﬁtion of
Application for/impimmasting the interim relilef
order d&ated 1l1-11-83 passed by Hon'bls lir. Justice
o Deie Jha and Hon'ble lire Justice LeCeDeDd mlarma in
wrlt petition No. 6962 of 1983 in case of writ
’ petition Ko. 6362 of 1983

The above named applicant /petitioner most

respectfully begs to submit as under :-

That for the facts and circumstances mentioned
in the accompanying affidavit it is respectfully prayed
that the Xmpugredx interim rellef order dated 11-11-83
passed in writ petition no. 5962 of 1983 may kindly be
made avallable and ordexr to be iImplemented in case of
writ petition No. 6362 of 1983.

S Ob——

Luckaow, dated : (Selie Shukla)

l{;'z-1984- Adwcate,

Counsel for the aPplicant/
patitioner
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writ petition i.8., 5962 of 1983« This wrlt 1s admitted |
and the lmpugnedz order stayed. The interim order |
passed by the Hon'ble Court - Pivision Bench consisting |
of Hon'ble lire Justice D.Ne Jha and Hon'ble Lir.
Justice ReCoDed Sharma dated 11~11-1983 reads as

- ‘ under:- |

" Hon'ble DelNe Jhay Je
Hon'ble ReCe DED Sha -
Issue notice.
Iwo weeks time as prayed for by the learnsd
standing counsel appearing for ovpposite parties
& nose 1 to 3 is allowed to file a counter affi-
| davit serting a copy of the same outside the
i court on the learnsd counsel for the petitioner
who may, 1f he so chooses, fils a rejsinder
affifavit within a further period of four days.
List thls application for further order
thereafter.
In the meantime the pveversion order
contalned in Annexure no. 6 to the writ petition
remains st;;yed.

S3/= Dl eJhae

11~-11-1983 Sd/- HeCoeDen Sharmae ¥

4 Ihat for all practical purposes the reversion
portion portion of the impugned anmexure -3taff
Posting Order 120 dated 8-11-1983 y Impugned as
annexure noe 6 in writ petition no. 5962 of 1983

ah? annexure noe 5 £o writ petition No. 6362 of 1983,
srands stayed vide aforesald order dated 11-11-1983

1n the preceding Pala and 1t 1s only the question
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1s t9 make it operative in case of the writ petition
nne 6362 nf 1983

Se That the deponent will suffer rather is
suffering irreparable loss because of non-implementation

l\ of the inteXim order in his case.

‘,
Lucknow, dated :
( 6—2-19840 e o) x-;bl"
* Uy repoasts~
Vi C. Oile
L)
I, the gbove named dephnent, do hereby verify
' that the contents of paras 1 to 3 and & of this
affidavit are true t2 ny own knowledge and the contents ‘
% - of para 4 are beliaved by me to be true on the basis
”’ ONER ‘ - of legal advica, that no part of it is false and
T ,31’55 | ?:-.,_\ nothing material has been concealed, so help me
# 40
' g.«%i Gode
’ /(/ i Luckaow, dated i (g{,fﬂ/’
5 \Qf” ALLAWY [ Q -2-1984 . Teponent «
T—
4(/? I identify the deponent whn has

signed before me.

Advncate.

Solemnly affirked before me on [ 6-21-% b
at o — aem/pPeme by Sril Naresh Chandra Pattsa,
the deponent, who 1s identified by Sri 3.N.
Shukla , Advocate, High Court, Lucknowe

‘ I have satisfied myself by examining the
W deponent thathe understands the contents of
. / . this affidavit which have been read over and

r“‘ s £4 explained to him by me.
W
O:’I'h . ..iMlaoAJJER

. it, Allabatad

LUCLU w Bcﬂch°
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