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O Hon' Mr Justice Kamleshwar Nath, V.Ca |
) | i \_' Hon' Mr K. Cbayya, A.M. | ' ‘ .
3/1/90 shri BE.C. Saxena coumsel for the applicant ‘ & gJ,J
says that although he had gppeared for the} ‘]'H ﬂ“l& 19 ¢
spplicant in the High Court, but, he is 'no_ L ;
more holding brief of the gpplicant. . ' “ it{([éro -
Shri Arjun Bhargava accepts notice on behalf \
' of Op.’s. Shri Bhargava may cbtain copies of ‘:L\ | n
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CENTRAL ADIMIINISTRATIVE TRIBUNAL,CIRCUIT BEMNCH,LUCHNCW.

T.A, No.1167 &f 1987
( W.P. No. 3536 of 1983)

K.K. Srivastava .o cee cee Petitioner/
‘?hppl icant .

Versus

Union of India ané others - ... oo Respondents,

Hon. r. Justice U.C. Srivastava,V.C.
Hon'ble Mr. A.B. Gorthi, Member (&)

( By Hon. Mr, Justice U.C. Sriwstava,V.C.)

None for the applicant. Counter affidavit has been
filed today. That one of the groundjwhich has been taken
by the applicant is that the appellate order is a non-
speaking order. It has also been contended before us that
tﬁe appellatgﬁ‘authority.ﬁas nét given any personal hearing
to the spplicant. It was obligatory on the appellate
authority to give personal hearing to the applicant and
to pass some such order from which the mind of the appellate
authority yoom~ '
_/ could have , known, The appellate order suffers from this
lacunz and the appellate order can-not be allowed to
- stand.
2. Accordingly, the appellate order dated 26.2.1983
is quashed. The appellate authority is directed to
dispose of the appeal filed by the applicant and pass
a speaking order taking into consideration all the pleas
taken by the applicant after giving him personal hearing.
Let it be done within é%é period of 2 months, from the <
date of the communication of this order. Copy of the order

may be issued within 2 weeks. The application is disposed

of with the above directions. Farties to bear their own

coste, l///

< \

;jw\yvaﬁziﬁg\b
ember(l) Vice~Chaimman.

(n.u)lDts 10.12.1¢%1



In the Hon'ble High Court of Judicatuz'ke at Allahabad

Grok A 14 (B

(Lucknow Bench) Lucknow

Writ Petition No, Cz ) gg of 1985

Cl

KoKosriVEiStava ooooooooooootoocooo;‘l‘)ooo Petitioner
*f Versus \}
‘ Union of India and otherSeecscessccccs .\k «+ Opp.Parties,
»r ' ) |
\
INDEIX \
X . o ..
Sl.No. Description of Paper Annexux;le No. Page No,
'r\/Ll\ 1, Writ Petition :\‘ 1 to 10
\\ 24 Affidavit 11 & 12
3. ‘. Memorandum of charge;- 1 l 13 +o 16
sheet. |
\
4, True copy of order of 2 17 & 18
penalty. “k
»
_ |
4 5. True copy of appeal 3 19 to 30
N4 preferred to the Chief 1
Workshop Engineer,New h
Delhi. ;‘
6. True copy of order passed 4 L¥ 316 32
by the opposite~party No.2 \
as commupicated vide letter E.\
dated 26,2.1983 | \
7. Vakalatnama ‘*A 33
|
N e \\
Luckhow: ‘
v n !
DatedsJuly  ,1983 (B.C.Saksena)
Advocate

Counsel for thé[\ petitioner,
|
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In the Hon'ble High Court of Judicature at Allahabad

(Lucknow Bench) Lucknow.

|
A
|

Petition under Article 226 of theACdnstitution of India

. 'é;
, §7 B
' Writ Petition No.Cgi -
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%;t K.K.Srivastava, aged about 48 years, son
\”* of Sri Barati Lal, at present resident of
II-72G Sleeper Ground Alam Bagh,Lucknow.%......Petitioner\
\
§
Versus |
1- Union of India through the'General Ménager,
Northern Railway, Baroda House,New Delhi,
v
2- The Chief VWorkshop Engineer,Northern Railway,
Baroda House,New Delhi, .
. |
' 3=~ Deputy Chief Mechanical Engineer, '
C.& W Shops, Northern Railway,
) Alambacgh, Lucknow. ' |

4- lorks Manéger(c) cC &W Shops,Alambag%,

Ludknow;

(&

OPp.Parties




%Q&hes‘ivc Q/) m»fh

Total
Sorrect bm—ﬁnal-cmm
w{jl be made on-rece owee

--------

W M l,‘/\/ L&M&CM, y.

PN
PN

i




<

dated 14.11.1980. . R

This humble petition on behalf jof the

abovenamed petitioner most respectfully showeth:-
' |
|

1- That the pétitioner was initially appointed

as a clerk on 31.1,1957 and was later dn promoted

-]
as Senior Clerk in the Northern Railway,C.& W YWorkshops,
Lucknow in 1974. !

~

2= That the petitioner while workﬂng as a Senior
i

Clerk in the Mill Wright Section of the C & W Shops,

Northern Railway,Lucknow, was served with a Memo

issued by the opposite-party No.4 bearing No.PC/KKS/52

|
w
1

. . l s s
3= The said charge-sheet was issued in a printed

Form No.5 prescribed for purposes of R@le 9 of the

Railway Servants(Discipline and Appeal) Rules, 1968.

By the said Memorandum the petitioner ﬁas intimated
‘I .

of a proposal to hold an inquiry against him under

Rule 9 of the said Rules. Accompanyingjthe said
l

Memo randum were the following four annﬁmures:-

(i) Statement of articles of charges.

(ii) Statement of imputations of misconduct or
misbehaviour in support of the articles of charges

framed., |

(iii) List of documents by which the articles of
charges were framed. l

(iv) List of witnesses by whom the articles of charges

were proposed to be sustained. 1

True copies of the aforesaid four annexures are

being annexed as Annexure No.l to this petition.




» M

4e That after the receipt of the said
memo the petitioner submitted a representation
to be furnished with

[
copies of the documents d@etailed in Annexure No,III

on 20.11.1980 requesting

to the said memo.
5e That the petitioner was by means of a
memo dated 10.12.1980 served with copies of the

said documents.

6= That one Sri K.C.Sharma,Shop Superintendent

(Machines) C.&.W.Shops,Alambagh, Lucknow, was

‘appointed as Inquiry Officer.

7= 4 That before the Inquiry Officer the
three witnesses named in the list ¢f witnesses
were examined. The ﬁetitioner gave his statement
in his defence and also produced the following
threé witnessess=

(1) Sri Shatruhan Singh, (ii) Sri R.R.Yadav,

Senior Clerk,Time Senior Clerk,
Office. Time Office,

(iii) Sri S.M.Srivastava,Head Clerk,Mill Wright Shop.

8= That the petitioner's defence as disclosed

and established by the statements of the witnesses

examined by him and alsc his statement was that on the
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Sri Shatruhan Singh ouiside the gate 10 have betel
(PAN) and on their return Sri Qaiser Mirza informed
that the said bag had been recovered from the

petitioner's cycle's carrier,

10 - That the Inquiry Officer submitted his
report on 4th February, 1982, The Inguiry Officer
in his report has without any basis held that the
statement of Sri Sinha is not to be believed and
made the following observationt=-

# This is a cooked story to distort the case

in vain attempt to save Sri K.K.Srivastava from
punishment being his fellow clerk., "

The Incuilry Officer on the said assumption also

did not believe Sri Sinha's statement that Sri K.L.Vaid,

(74
Inspector, R.F.¥.,was threaten#bgik the petitioner

that he would be sent to jail and the petitioner
was under the said duress and threat made to give

his confessional statement,

1l That the brass turnincs and borings alleged

"to have been recovered from the said bag from the

petitioner's cycle was shown of 13 Kgs.' weight
but during the inguiry the Inquiry Cfficer got the
v
said brass borings and turpings weighed and they were

only 73 Kg.in weight.

12= That on the besis of the Incuiry Officer's
report the Deputy Chief lMechanical Engineer passed
an order imposing a penalty of removal from service
with effect from 19.4.1982 upon the petitioner, The
T seretan, o,

e
.
“

g

o

- (R | p
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said order of penalty is dated 19.4.1982),copy

of the same as served on the petitioner is Annexure

No.2 to this petition,

13- That agérieved by the said ordér of
punishment the petitioner preferred an appeal to the
Cﬂief’Workshop Engineer on 28,5,1982, Witha view

to place on record the facts stated and the pleas
raised by the petitioner in the said appeal a true

copy of the same is being annexed as Annexure No,3

to this petition,

14=- That a perusai of the said appeal would
show that the petitionef therein detailed certain
facts which go to show that‘the Inquiry Officer's
findings wefe clearly perverse and the petitioner
has been denied reasonable opportunity oﬁ defence,
One of the facts stated in the said appeal and
which was also brought to the notice of the
Inquiry Officer and has been reiterated ﬁerein was
that. Sri Qaiser Mirza was not on duty at Time Office
Gate on 24,10.1980 when the recovery is alleged to
have been made from the petitioner. The said
Qaiser Mirza in his statement before theiInquiry
Officer admitted the fact that he was no£ on duty

at the Time Office Gate at the relevant Eime.

15 That the other circumstance wﬁich vitiated
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The Inquiry Officer's report xxx as referred to
'in the appeal and which is herein agaﬁn reiterated
is that the Inquiry Officer based his:conclusions
on Stock Verifier's report dated 28,10,1980, It is
stated that the Stock Verifier's said report h;;’
at no time been furnished to the petitioner at any
stage of the ingquiry nor was the same referred-to

as a dpcument in support of the alledaticns in the

charge=sheet,

16- That the petitioner was by means of
letter No,PC/KKS/52 dated February 26, 1983 intimated
about the orders passed by the oppoéite-party No,.2

on the petitioner's appeal. Copy of fhe said letter

as served on the petitioner is being annexed as

Annexure No,4 to the writ petition. |

17= That a perusal of the sﬁid order passed
by the opposite-party No.2 on the petitiéner's
~appeal would show that it is critic and gives no
reasons whatscever for rejecting thefpetitioner's
appeal. The said order does not show that the
opposite~party No,2 had applied his mind to the
faéts andvpleas raised by fﬁe petitiéner in his

appeal which the opposite~party No,2 ,was considering,

18~ That a perusal of the said order would

further show that the opposite-party No,2 took into

consideration the circumstance that the petitioner

|

| '




-8— ‘u

in the past had been awarded nine pumishments. It is

|
stated that the said punishments were not subject matter .

of the charge~-sheet after which the disciplinary
proceedings had arisen nor the petitioner had at any
time been given opportunity to show c%use why the
said punishments be not taken into co?sideration in
determining the quantum of punishment!to be imposed

against him,

19« That the details of the so c¢alled
nine punishments which are alleged to have been imposed
upon the petitioner on the previous ocicasions are too

vague and they are, therefore,denied,

20= \ That in the circumstances déﬁailed above
and having no other equally effective ﬁnd speedy
alternative’remedy the petitioner seeks to prefer
this writ petit ion and setsforth the following

amongst others,

GROUNDS

‘\
(a) Because there has been denial, of
reasonable oppbrtunity of defence and fhe findings

of theInquiry Officer are clearly vitiated,

x
(b) Because in view of the circumstance

that the petitioner was not furnished with a copy
of the Stock Verifier's report dated 28,10.1980 the

|
Inquiry Officer's findings based on the said report

are clearly bad in law,

1




C‘x.«l

Annexure No,4 to the writ petition,

4

(1i) +to issue a writ of mandamus or a writ,order or
direction in the nature of mandamus commanding the

opposite~parties to treat the petitioner as continuing

'in service and to0 pay him the arrears of salary and

allowances which accrued due accordingly.

(iii) to issue such other writ,order or direction

including an order as to costs which in the circumstances

of the’'case this Hon'ble Court may deem just and

proper. v ,
Lucknows <§&y§%if:;//////
Datedsduly || ,1983 (B.C.Sdksena)
Advocate
Counsel for the petitioner,
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In the Hon'ble High Court of Judicature at Allahabad

(Lucknow Bench)} Lucknow.

) Affidavit
. :"'Uv« O T e e e e A St in
g ? | |
o [k % writ Petition No. of 1983
5
b 3
1 i
; § ;
‘) 4 b
| 8 s
’ { R
:
4
?
)\;
33 <
:s“?faz Z
e
V‘\-&".l“ly{_
K.K.SriV&St&V& ) Y EEREEEE KX IS A N A B I ] petitioner.
Versus

Unicn of India and OtherS. seececessscessees Opp.Parties.

1 | ' T, K.K.Srivastava, aged about 48 vears,

son of Sri Barati Lal at present resident of II-72/G,
Sleeper Ground ,Alam Bagh,Lucknow, do hereby solemnly
take oath and affirm as under:-

1~ That the deponént is the pétitioner himself

in the above noted writ petition and is fully

acquainted with the facts of the case.

2= That the contents of paras 1 to 22
of the accompanying writ petition are true to my

own knowledge.

\

3 That Annexures Nos.l to have been




-

- 2 -

compared and are vertified to be true copies.

Lucknows / 9 ,71.59)
M AV

Dated: WIS~ ,1983 DEDORENT

I, ‘the deponent named above, ¢o hereby verify
that the contents of paras 1 to 3 of this affidavit
are true to my own knowledge., No part of it is £fnlse

and nothing material has been conccaled., So bhelp me Cod,

Lucknows ‘ \’J: QW/L} ‘L 2-/
Deteds . WS ,19e3 DERONTNT

I identify the deponent who has signed before me.

(i~

(Blerk: to Sri B.C.Saksena ,Advocate)

Solemnly affimmed before me on w55 A

at ¥ awm./pem. by Sri K-K.va.Jugf

the deponent vho is identified by

Sri Rakesh Kumar Srivastava,Clerk to

sri. B.C.Saksena, idvocate,High Court(Lucknow Bench)
Lucknow,
I have satisfied myself by exanining the

deponent thet he understands the contents of the

affidavit which has been rcad ept and explained by me.




In the Hon'ble High Court of Judicature at Allahabad

{Lucknow Bench) Lucknow,

Writ Petition No. ' of 1983
) !
i ,
R.K.Srivastava teeeeecsssassesessesess Petitioner

Versus

Union of India and others....f......;..,... Opp.Parties

ANNEXURE NO.1 | A

Anrnexure I

Statement of articles of charges fra@ed against
Sh.Kaushal Kishore Srivastava Sr.Cleﬁk Millwright

Shop/C&4 Shops,Amnv.LKO.

That the said Sh.Kaushal Kishore SrlQastava while
working as a Sr.Cierk G.Rs.330-560RS was caught

red handed by BK Sh.Upendra Prasaa Srﬁvastava

and SRK Sh.Qaiser Mirza while he was &n unlawful
possession of about 13 Kgs.brass boriﬁg cost
Rs.250/«- approximately at Time Officé Gate at

11/15 hrs.on 24.X.80 in presence of Sh.B.N.Sinha
sr.Blerk ©/0. This has been reported ﬁy Inspector
Coy.31 NR C&W Shops,Amv.vide his letter No.RPF/Deptt.

C&i/80 dt.24.10.80.

Sh.Kaushal Kishore Srivastava Sr.Clerk Millwright
Shop has admitted his fault vide his ﬁritten
statement 3t.24.10.80 given in presence of Sh.B.N.

Sinha Sr.Clerk CTK's office.

Thus Sh.Kaushal Kishore Srivastava Sr;plefk Millwright
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Shoé has failed to maintain good conduct and
devotion to duty as exepected of a r&ilway servant
and thus violated para 3 of Rly.Service Conduct Rule
1966.

sa/- 13711
(S.C.Choudhary)
“orks Manacer(C) C&% Shops,Anv.

Annexure XI

|
Statement of imputations of misconduct or
misbehaviour in support of the articles of

charges framed against Sh.Kaushal Kishore Srivastava
Sr.Clerk Millright Shop(No.F) C&W Shops/Amv.

"

That the said Sh.Kaushal Kishore Srivastava while

working as a Senior Clerk in Gr.%.3§0~56ORS in

Millwright Shop(No.F) C&W shops Amv,was apnrehended

by RK.Sh.Upendra Prasad Sriwastava jand SRK Sh.Qaiser

Mirza at Time Office Gate while he 'was found

in un-lawful possession of about 1§Kgs.of Bross
Boring Cost Rs.250/- approximately.carrying on his
cycle carrier(Cycle No.S75188 Maker AVAN) at about
11/15 hrs.on 24.10.80 in presence of Sh,.B.N.Sinha

Sr. lerk Time Office, This heas beeh reported by
| | _
Inspector Coy.No.31 N.R.C&I/Amv.'s letter No . RPF/Deptt/

C&1/80 dt.24.10.80. i

|

The said Sh.Kaushal Kishore Srivaﬁtava has already

admitted the fault of un=-suthorised and unlawful

|
posuession of the above said prop§rty and the same
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was broucht by him from Millwright store with the

intention to sell it outside as per in his wown statement

of 24.10.80 witnessed by Sh.B.N.Sinha Sr.Clerk Time.

/

Qffice. |

Thus Sh.Kaushal Kishore Srivastava Sr.Clerk Millwright

Shop has failed to maintain his good conduct and

devofion to duty and has thus violated ﬁara 3 of the

Railway Service Conduct Rule 1966,

sa/-  13/11
‘ (s.c .Choudnary)
Workds Manager(C) C&W Shops/Amv,

Annexure IIT

List of documents by which the articleﬁ of charges framed

against Sh.Kaushal Kishore Srivastava &r.Clerk Millwright

Shop €& W Shops,Lucknow, '

1. Inspector Cony.No.31 Alambagh Lucknow s letter No.RPF/
Deptt/C& W)80 dt.24.10.80,

2. An other letter No.RPF/Dett/C&W/S0 at.24.1o.80 issued

by Inspector Coy.No.31 N.R/Alambagh LK@.

3. Copy of Ranamcha Rapat No.47 Time 11/45 hrs.dated
!

.4.

5.

-6

7o

24.10.80 RPF Post Coy.No.31 Babat Wapsi Va Report

- i

departmental.

Statement of Sh.,Upendra Prasad Srivastava RK dt.

|
. 24.10.80. :

Statement of S.R.KSh.Qaiser Mirzalht.24.10.80.
|

Fard Baramdgi dt.24.10.80. }

. [,
Statement of Sh.Kaushal Kishore Sqlvastava Sr.,Clerk
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M/Wright dated 24.10.80.

sd/- 13/11
(S.C.Choudhary}
Works Manager(C} C&if Shops,Amv.

Annexure IV

List of fwitnesses by whom the articled of charges

1

framed against Sh.Kaushal Kishore Srivastava Sr.Clerk
Millwright C&W Shops/Amv,LKO are propcsed to be

sutained.,

1., Sh.Upendra Prasad Rakshak

2. " Qaiser Mirza S.Rakshak

3, " B,N.Sinha Sr.Clerk Time Office Aﬂv.

|
sda/- 13/11

(5.C.Choudhary)
Works Manager(C) C&W Shops.,Amv.
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In the Hon'ble High Court of Judicature at Allahabad

(Lucknow Bench) Lucknow.

Writ Petition No, of 1983

KoKnsrivaStava P T R Y Petitioner.

Versus

Union of India and OtherS eecscesssscssccsssOP0Parties,

ANNEXURE NO.2.

Genl.230
Form No,.Z2.

Orders of imposition of penalty under Rule 6(VII) to

(IX) of Railway Servants(Discipline and Appeal)Rules-

1968,

No .PC/KKS/52 Elace of Issue~ C&W Shops/Amv.
Dated 19.4.82

To

Shri Kaushal Kishore Srivastava
II-72 G Sr.Clerk

Sleeper Ground #lambagh,
LUCKNGH

(THROUGH...OOOCOOO)

I ﬁave carefully considered your representation
dated eee. in reply to the Memorandum No.PC/KKS/52
dated 14.11.80, I do not find your representation
to be satisfactory due to the following?reasons:-

On the basis of enquiry report. reasons of

findings and other relevant TECOIGe sescocee
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I, therefore, hold you guilty of tﬁe charge(s)
viz,unlawful possession of Rly.Material (13 Kgs.of brass
boring} levelled against you and have decided to impose
upon you the penalty of removal from service., You are,
therefore, removed from service with effect from

T 19,4.82(A.N.)
L | 2.'Under Rule~18 of. the Railway Servants(Discipline
and Appeal)Rules,1968.an appeal against these orders
lies to Cl.W.E,/NDLS provided:-
P (i) the appeal is submitted within 45 days from the
date you receive the orders and
'(ii) the appeal does not contain improper or

disrespectful language,

3. Please acknowledge receipt of this letter.

Encl: Findings & Signature--S3d/-illegible
. 16,4.82
‘ E rte.
< RQuiLy repors Name( B.D. NIRULA)
> ‘ Designation of the
A2 ' Dy.€hief Mech Engineer
‘ C&W Shops AdV ,LUCKiloW,
_ Disci _
p\/ S </=A.S. (PB) Oass,Settlement,SWLI,0S./T.0D.,
;;Q SS/Shops/Adv.for inf.& n.a,

fplorr




Tn the Fon'ble High Cowrt of Judicatura at Allehabad,
(Luckno v Banch),Lucknow '

Lrit Pstition Wo. of 1983
K.K . Frivastava ~ -~Petitioner
?; VSe
x Unionof India and others - ==0Opp-partiss

ANNEXURE NO. 3.

Vel
From
Kaushal Kishore Srivastava,
II-72/G Sleeper Ground
Alambagh, Lucknow.
To
The Chiet Workshop Engineer,
Northern Railway,
Baroda House,
~ NEV DELHI,
bl
A2

LUCKNOW: MAY 28, 1982

SUBJECT: APPEAL UNDER RULE 18 OF THE RAILWAY
SERVANTS (DISCIPLINE AND APPEAL) RULES,

1968 AGAINST THE ORDER OF REMOVAL NO.
PC/KKS/52 DATED 19.4.1982 SERVED ON

’\,\5’7 - 23.4.1982 PASSED BY THE DEPUTY CHIEF
MECHANICAL ENGINEER, C.& W.SHOP,NORTHERK

RAILWAY,AIMBAGH, LUCKNOW,

Sir,

Most respectfuliy, the above-named

abpellant submits as under:=

1

1. “hat the appellant was initially appointed as
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Clerk in the C.& W.ﬂbrkshOp,Norﬂher Railway,

|
Almabagh, Lucknow and subsequentl& due to his
i

|
good work and conduct he was given promotion

on the post of Senior “lerk. The appellant was

discharging his duties efficiently and to the

entire satisfaction of his superiors ever since

he was 'appointed on 31.1,1957, I+ is ubmitted

that there has been no complaint\against the
i
appellant and he continued to rerider good

services,

That however, on 24.10.1980, due to prejudicial
and malafide action of Sri Qaiser Mirsza,Senior
Rakshak of R.P.F.,C.& W.Horkshop,#1ambagh,
the appellant was falsely implicatpd in the case
of theft and thereafter an illegalgenquiry was
conducted without any authority of‘law tthich

finally resulted in removal of the| appellant

vide order No.PC/KKS/52 dated 19.4,1982 which

is annexed as ANNEXURE 1 to this appeal.

}
That now therefore, the appellant &hallenged
the validity,legality and correctness of the

impugned order of removal as aforebaid on the
’ |

following amongst other grounds:-- |
|
\

(1) Because the case of theft against the

petitioner hasbeen concocte# by Sri
‘ |
Qaiser Mirza,Senior Rakshakjin cannivance

with his subordinate staff belonging
!

to Railway ProtectionForce fosted at




(ii)

2/

Yorkshop.

Because the Works Manager has no
authority of law to.initiate diéciplinary
proceedings against the appellént in
whose respect the Deputy Chief Mechanical

/

Engineer is the avpointing authority.

(11i) Because the disciplinary proceedings cannot

(iv)

A%§Q§> (v)

(vi)

be initiated by any officer other than

the apointing authority, particularly by an

officer lower in rank than appcinting authority.

"
»

Because the chargesheet is alsd rendered
invalid in view of the facts that the

same was also issued under the signature
of the Works Manager whercas it ought

to have been issued either by *the appointing
authority or by the validly appointed Encuiry
Officer for and on behalf of *he appo .nting
authority after specific au: orisation by the
appointing authority.

Because due to initial error of law,

the whole proceeding is vitiated and no
action can ve taken on the basis of such

nroceedincs.

B_cause on merits also, the case against
" the apmellant has not been proved, apart

from the rfact wiat the appeisraunt has not been

given adequate epportunity of defence




-
’

(vii)

(viii)

(ix)

|
—de ﬁ
to puthis own case and mo%eover the
principles of natural jus%ice apart from

the provisions of Railway1Servants(Discipline

and Appeal) Rules, 1968 hﬁye been violatced,
‘ v ;h
\
:

Because the Encuiry Officer Sri K.C,.

Sharma conducted the enquiry;as if he was

representing prosecution anditherefore,
[
he wrongly cross=examined th# defence

) S
witnesscs and thus assumed td himself the
)

role of proseaxtion agency. %t may be recalled

that no Presenting Officer wﬁs devuted by

' the Department and the Enquiry .Officer played

~ A
both the ro'es as of Presenti npg and
_ ; :

. i
Enguurry Officer simultaneO“s%y. It is

. . 5 . .
clearly evident from his cross-examinations
|
with the witnesses thathe wasjout to prove the
1

allegation of prosecution foréetting the

1
impartial role of the Inquiry .Officer.
|

)
b
Because the Enquiry Officer g?oceeded

in the encuiry with a definite| mind from

the veryxfag start of the proc%edings that

the appellant wz:s caught red—hi)anded for
!
+he alleged theft.(Q.-6,page 33).
]
|
Because Sri Upendra Preasad,The Rakshak

"on duty stated that the materidl belonged

1

0 Railway on the ground that there was
|

no evidence on the contrary wbéreas the
i

alleged material should not hn%e been

| .
treated &0 be the property of ?he Rallway

until'proved otherwise.(Q.-S,Pége 5).
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(x) Because the s atements of Sarvasri Upendra
Pfasad and Qaiser Mirza are contrary in
as much as while Sri Qaiser Mirza has
stated that the apmellant admitted that
the material was being Eaﬁén out with
an intention to sell it,whereas Sri

Upendra Prasad deposed that the material

oy

was being taken out on cycle, It is
suhmitted that Sri Qaiser Mirms w:s not
on duty at the Time Officer cate,as

he himself admitted in hi=z statement.

(xi) Because the prosecution witnesses Sri
| | B.N.Sinha confirmed the statement of the
appellant and Sri Shatrughan Singh and stated
that appellant was shown the bag while
they were returning from *the betel shop.
This staéement of tﬁe prosécution witnesses
:j ' contradicts the statements of Sri Upendra
L\f‘x Prasad and Sri Qaiser Mirza that the
appellant ﬁas caught whilé carryving the
bag on the career of his cycle,
{1 “L%AQ7 o (xdd) Because the Enquiry Officer,rejected
the statement of the prosecution witness
Sri B.N.Sinha,only on the ground that
Sri Sinha was also a Clerk.,It is respectfully
submitted that there was ho ground for

7/
rejecting the statement of an eye-witness

to the incident.,

/;&L/ - N

(xiii} Because the Encguiry Officer rejected the
statement of Sri B.N.@inhq that the
appellant was threage ned by Sri Vaid, the




Y . | (¥%iv)
L ¢

(xv} -

(xvi}

Sub Inspector of R.P.F,,but the Encuiry

Officer has failed to record any reason

for such rejection,

Because the En@uiry Officer took into

_account the stock verifier's report dated

28.10,1980 without disclosing the same

to the arpellant at any st&ge or enquiry.
It is submitted that this report was
heavily relied by the Enquiry Officer vwhile

proving the charge against the appelllant

although this report does not find plzce

in the chargesheet.

Because the Enquiry Officer wrongly
rejected the appellant's séatement that

the confessional statement w-g obtained

by forée by the R.P.F.stafﬁ and particulary

by Sri vaid,Sub Inspector.

Because Sri Vaid,The sub Igspector,R.P.F.,
was an important person fof the purpose of
enquiry, but he was not summoned by the
Enquiry Officer,to enable the appellant

t0o cross-—examine him,

(xvii) Because the Enquiry Officer also rejected

the statement of Sri Shatruéhan Singh

merely on the ground that R.P.F.man never

falsely implicate anybody aﬂd further on
the ground that being Ptesident of Union

Sri Shatrughan Singh ought to have
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charge as alleged was cognizable under

the provisions of Indian Pehal Code.

(xxvi)  Because the punishing authority failed
to give his own reasons for holding the
apeellant guilty of the charges and
mechanically acted on the alleged report

of the Enquiry Officer,

(xxvii) Beéause the 8nguiry has been unduly
prolonged due tOjnon-participation of
prosecution witnesses and the appellant
was made to suffer on accoﬁnt of the
fault of the departmental witnesses.

(Page 30 Para I}.

That the whole case against the appellant was
fabricated as the Department failed to produce its
prosecution witnesses for about 4 to 5 months.
Since Sri Qaisér Mirzg,Head Rakshakiturned up in
June 1981 whereas Sri Upendra Brasad, Rakshak,the
alleged principal witness of prosecution was
hesitating and avoiding to attend the encuiry and

ultimately under departmental pressure he had to @&

appear during September 1981, Although the enquiry
' 1

hzd started in February 1981 and th¢ appellant
j
attended contimsusly 8 to 10 hearing but these

hearings were adjourned every time due to norn-

appearance of Sri Upendra Prasad, Rakshak.Similarly
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. Sri Gauri Bhanker, Assistant Sub Inépector,R.P.F..

who was on duty at the Time Office gate on the date
of incident also did not like to partiéipate in this
false and fabricated case. It clearly goes to show
that it was only one man show and the whole drama
was managed by Sri Qaiser Mirza, who woas not even
on duty §t that time at Timé Office gate. Sri Gauri
Shonkar, ,Assisgant Sub Inspector,R.P.F.,was not
produced by the Department,as a prosecution witness,

although he was very much material for evidence in this

case, being the Incharge of R.P.F.staff posted at Time

Vf-ice gate. The Encuiry Officer has failed to throw any
light on this issue,whereas the whole case wvas

worth rejection then and there.

That Sri K.C.Sharma, the Enguiry Officer,looks

to have dramm: a foregone conclusion in respect of

his routed vonviction that the appellant wac guilty.

Concentrated atéention on his method of arguments

shall reveal that he was out to prove the appellant
quilty of charges. Crux is that he has not apvlied
judicious mind on the evidence on record because

at places he has mixXed Up his own upiniou while
rejecting testimony of defence witnssses and upholding
trash of prosecution witnesses. The Encuiry Officer was
not impertial as proved by his findings end was

motivated with official® Bias" due to his pre—conceived

notions and presunntive opihions.

v

That

§ri K.C.Shcrma, the Encuilry Ofiicer ms relied
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’

upon the evidence of only R.P.¥.staff not recorded
before the statutory Enquiry Committee while the
rules forbid reliance on other than record ofv
D.A.R, proceedings. The evidence recorded before

the Encuiry Officer are enough to prove that the
apnellant was not having any bag ¢n the carrier of k
his cycle wvhen he started from his shop,in the

way, or when he arrived in Time Office and that

his cycle was lying upxmks unprotecﬁedvat the
R.P.F.post of Time Bffice cate vhén he went out

to take betel.Sarvasri Shatruchan Sincgh, R.R.
Yadav,S.M.SriQastava and B.W.Sinha are the

four material witnesses of this cése and their
evidence cannot be dismissed so lightly as attempted
by the Encuiry Officer. The conjectures and

surmises of Enguiry Officer mentioned in his

findings also have no judicial wvalue,

That it is suomitted that the appellant is sure
that the above grounds are enough to allow the
apreal and that your honour will Ee pleased to
set aside the illcgal order of removal dated
19.4.1982 and to order reinstatement of the

appellant.

" HEREFORE, itis most respectuflly
prayed that your honour may be pleased to
allow this avoeal and set aside the illegal

order of removal dated 19.4.1982 passed by the

Deruty Chief Mechanical Engineer;c.& .Shop,
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Northern Railway,Alambach,Lucknow, and to
order reinstatament of the appellamt wiﬁh

full back wages including éll benefits

of service és if he would have been entitled in
absence of order of removal. It 1s also prayed
that your honour may be plassed tégive a
personal hearing to the appeilant go as to
enable him to put his case personally before

your honour.
Yours faithfully,

(K K.SRIVASTAVA)
Ex.Sr.Ciérk
under Dy.C.M.E.,C & W Shops AmV/LKO

Resident addréss: II-72/G,Sleeper Ground,Alambagh,
LKO.
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In the Hon'ble High Court of Judicaturelat Allahabad
i
(Lucknow Bench) Lucknow. J

Writ Petition Noe. of’1983

1
1

K.K.Srivastava essssssscsscesssssssPetitioner,

|
Versus . [

{

Union of India and OtherS seeeecescsssseipesss Opp.Parties,
|

\
J
|

ANNEXURE NO. Z4

NORTHERN RAILWAY
Office of the Dy.C.M.0.(W} C & W Shops#Alambagh,Lucknow

No . PC/KKS /52 Dated: Feb, M- 3 1983,
To ‘ ' I!
. ’ \
Shri K.K.Srivastava, :

Ex.Sr.Clerk
II1-72/G,Sleeper Ground,
Alambagh, Lucknow,

;
Reg: Appeal of Sri K.K.Srivastava,Ex-Sr.@lerk,

against his removal from service wWe.€.f..19.4.1982
(aN) .

Ref: Your appeal to C.W.E,/N.Rly/Hd.Qrs.0ffice/NDLS.

On your appeal as referred to %bbve, GM. (P)/
HA.Qrs.0ffice/New Delhi's vide his leﬁker No.54-E/157E
(D&A}* dated 3.2.1983 has sent the dev%§ion taken
by C.W.E./New Delhi in your dase whicﬁ is reproduced
below for your informations- ’

In terms of Rule 22(2) of R8(D&A) Rules, 1968,

i
i
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the Chief HWorkshop Engineer has carefuliy cohsidered
the appeal of Shri K.K.Srivastava,Ex-El%rk against the
penalty of removal imposed upon him b§ ﬁy.chief Mechanical
Engineer)yaMV LKO vide N.I.P.No,PC/KKS/52 dated 19.4.82 erd
and has observed as under:- l
i

(a)  The procedure laid down in DéA Rules has been

A

fully followed and the emplojee(sfi K.K.
Srivastava) has been given f&ll opportunity
to defend himself,
P ‘(b) The findings'of the discipliﬁary authority are
| warranted by the evidence oﬁdtherecord,and
(¢} the penalty imposed is adequﬁte.v
’
The C.W.E.has decided that " this ia theft case
which has been established in the enquify.ﬁis
- previous record also is not good having been awarded
g!l 9 punishments earlier on various chargés. In case of
Vk | theft whichvare proved the minimum punighment is removal i
from service and hence the punishment is adequate
for the offence,

@

The appeal is rejected and punishment awarded stand",
gdp-illegibﬂe
- Dy.Chief Mech.EAgineer
C.& W.Shops, aQV.Lucknow

C/- H.S. (Settlement) Amv.

C/- SWLI/AMv,

et
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T, A, No, 11670f 1987

K.X. Srivastava

Union of India and others

Reply on beghelf of the opposite parties,|

ch

In the Central Adninstrative Tribumal, Aulahabad

Circuit Bench Lucknow.

Versus

Peotit ioner

Opp. Parties

s

Para 1: That in reply to the contents of paragraph 1 of

A ddd &

. 8,0, No, 554/62, His incresent was

the petition, it is stated that petitioner was

initially apsointed as a Ty. Clerk (lesve reserve

clerkon pay Rs. 60/~ p.uw. in grade Rs, 60-130(P3)

on 31.1.57 in Work's Manager's office vide S.0.

Wo., 39/57 and transferred to sho}p iB3f wef. 31.8.57

vide S.0.No, 375/57. On 3,10,'58: He was further

transferred to Shob! ' and was confirmed in Gr.
110-180(AS) weef. 2.1.161 and vide S.0.No. 413/62.
His increament was deferred byédltys LwP vide S,0,

¥o. 26/82 as entered in the serv

ce record. He was

further transferred undef WAO(.awv) Lucknow for job -

casting work with the direction [that he will remainu

under control of W.if./A;ambagh wi. e, f €,11.'62 vide

deferred by 26

days LWP vide S.0.N0i63/6& and i 1965 his increuent

vag again deferred by 4 days in |
57/65 and on 1.3.1968 , his incr
by 138 days LWP and the punishmel
him previously vide No.lﬁ(ﬁ:/Szvdi

WIT for eighteen months was rest

Thereafter w., ef. frow 5.2,'74 to

put to of ficiate as Sr, Clerk in

1965 vide 8,0, No.-

mient was deferred
rt iwmposed upol

t. 1.8.167 i.e.
pred.

30.3.'74 he was
Gr. 330/560(Rs)




Para 2:

Para 3:

Para 4:

Para 5:

on pay Rs. 360/- per wmonth vide 9.0.No. 381/74,

He was further promoted to offici‘ ate as Sr, Clerk
ol Pay Rs. 392/- p.wm. in grade Rd. 330-560(R3)
w.ef, 21,4,'77 vide S.0.No, 411/77!\ and was reverted
to his substantive post w.e.f 16.36.‘77 ( AN) vide
S.0., 519/77 dated 25.6.(77. Later on , on the
basis of his seniority position, ‘his suittab Lity
was adjudged for the prowmotion as“_Senior Clerk and

\
was declared suitgble vide S, 0.61()/77 dated 238.7.77

and promoted to officiate as Senipr Clerk in Grade
Rs, 330560 (RS) w.ef. 5.,9.'77 viJEe 3.0.684/77
dated 3.9.'77 on pay Rs. 3903/-. |

That the contents of varagraph 2 of the petition
i

are not denied. ]
|
That the contents of parsgraph 3 o’*f the petition

are not denied, ;
\

that the contents of paragraph 4 of the petition

|
are not denied, The petitioner hgs|not aunexed
the copy of the said letter datéd !30. 11,' 80, which

is being ammexed to tuis reply as Jhnnexure No, C-1.

|
That the contents of paragraph 5 of the petition

are not denied. A true phototsat cc‘
said letter dated 10, 12,198V enclos
the docuuents asked for is annexed

as Abnexure No, C=2,

Py of the
ing therewith

to this reply

A
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Para 6: That the contents of paragraph

are not denied.

Para 7: That the contents of paragraph.‘

are not denied,

Para 8: That in reply to the contents ¢

the petition, it is subnitted 1)

6 of the petition

7 of the petition

f paragraph 8 of

hat the same is

verifiable from the statement of the witnessaes.

It is further stated that the ¢vidence can not

be appreciated in part, but has'

whole el ther of the prosecutiou]
how far each other has proved &
wybuw(//fﬁél"/éay M ales
cone ’Dew m C@,{W-&o
Para 9: That in reply to the contents o
the petition, it is stated that
the evidence hasno value, Howev
vorifiable from the evidence of

It is further submitted that foJ

Ay b
7 d ool e

f paragraph 9 of 2

to be taken as s

or defence and

I3
%se-Ja
Y 74 aﬁ/»& cw&u

oy

nE3tey

extracts from

2y the dame is

shri B, §,Sinhsg

considera tlon

of the case, whole evidence is 1.0 be read, ffzq,

cellegatan omate &777&: aflic oo
Pgrag 10: That in reply to the contents of
the petition, the submission of
by the Inguiry Officer on 4th, 4
denied., The observation extracte
report is verifieble from the re

C"{W &Przq’%% Vo Hgfaf @0 Amm

Parg 11: That in reply to the contents of
the petition,

shown as 13 Kg in the Fard was a

i wia fesar waqg

of enqui the b was found to
s, AAA4IT, FQAF quiry &

Kg. on weight,

actual., It is however not denied

7 ere o i
paragraph 10 of
enquiry report
eb, '82 is not

d out of the .
bort itself, Frec
2ocite ™D €-V0 .

paragraph 11 of

it is submitted thiat the weight

bprox and not
ok

that the tiume

contain 7,500




Para 12:

Pgra 13: That in reply to the contents o

Parg 14:

Paras 15:

v Y67 Yitwe wivgaas”y
SArY/ed wim fesar + Mifm

A

Hiaddrd, .49

)

fhat the issue of penalty order dated 19.4,1982
to thepetition

3d that the order

as contained in Annexure No, 2

is aduitted, It is alSo admitte
i

was passed after the inguiry rdgport was subumitted

J;:;}. the Inquiry Officer.

f paragraph 13
"of the petition, submission of |an appeal to the
Chief Workshop Engineer oun 28.95, 1982 by the

petitioner as contained in Annexure No., 3 to

the petition are admitted,

That so far as allegations madel in para 14 of the

they are verifisble
and appesl,
rae LThe allazations

petition, it is submitted that
from the statement of Qaiser Mil.
about the findings of Ianguiry Officer baiung
vervarsae or ths vetitioner was t';enied reasousble
—‘dmitted. There

<

oppos rtunity of defenca is not

is no iotta of ververseness indicative frou thse
findings, So far as other alleggtions are concern-
ad they will be met at the time of argunents.

That in ravly to the contents of paragravh 15 of

the petition, 1t is subuitted that the allegation
got out in the vara will be met at the time of
arguuents, So far as the contention of the
petitionar that the Ingquiry Offilcer based his
conclusions on stock verifier'srpport is incorrsct

and are specifically denied.




Para 16

Parg 17:

Para 18:

That in reply to the contents of paragraph 16

of the vetition, the issue of latter No. PCG/KKS/

52 dated February 26,1983 as coitained in Annex.

No, 4 is adnitted.

That the contents of peragrabh L7 of the petition
are denied. It is submitted thal the opposite
party No.2 vassed tﬁe order as zf:ontainedin
aunexure No, 4 after consideraibion of the entire
racord, and applying his mi;ld. to the facts and
pleas raised by the petitioner.?lt is wrong to
allege that the order tan be temed as crigic or
gives no reasons, The oxder pansed is perfect
Jhile dissosing of f the abpeal 0f thepetitiouer.
That in reply to the contents pf Pparagraph 18 of
the petition, it is submitted t:hat the quantum of

punishuent is based on the caspe being a theft

cz8e, which stood proved, and the winiinun punsiment

is rewoval from servics and hence the punsiiment
is adequate., Mere mention of ths past punisiments
does not lead to such i.nferenoeg a8 is alleged by
the petitioner, Further submissions would be wade

at the time of arguments,

Para 19: That in reply to the contents of paragraph x 19

of the petition, it is submitted nine punishmeuts

. |
VJ‘/ wore iuposed on various charges, which will be

g AArE AN ‘"ﬁm"t'/(’,

I“ ‘!E ot~ f‘s‘;ﬂ! Q(./v_‘;‘{.;

placed at the tims of arguments‘.

.
(o))




That the contents of Paragmph

are denied, Noneof the ground aizdvanced by the

Jsetitioner in

Lucknow

dated:"l‘cl(%‘

Vorification,

I, S N Lavun/k

the petition are tensble uunder

law and he is not entitled to t
for. The petition is lisble to

be diswmissed,
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