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rransferred Applicatien No. 28 of 1986 (L)

Rameshwar Dayal « « ¢ o o o ¢ o ¢ ¢ o ¢ o o o Applicant
veilsus

Unien of India & Others . « « « o o« C e e e Respendents

Hon'ple Mr. Justice U.C. Srivastava.v.c.

Hen'ple Mr, K. Obayya, Memper (A)

( By Hen'ble Mr. K, Obayya, Member (A)
This is a transferred applicstien, received frem

the ceurt of Diatrict Judge,Bareilly. The applicant was

appointed as Civilian Clerk in the Artillery Brigade,

‘Barellly under the Ministry of Defence w.e.f., 9.1,1964. The

épp@intment was subject te C@nfirmati@n regarding
suitabiliﬁy and the applicent was éﬁt on prekatisn upte
9.2.1964. Thereafter with éne mentHs netice dated 18.2.64,
he was @ischarged frem service w,e £, 18.3.1964; The
applicant ppreferred a@pealvagainst the digcharge, but

the ssme was rejected. He made several representatiens and

alse teok up the matter with the ministry of Defence, and

was infermed that the Ministry is unakle te cencede to his

request. Feeling aggrieved, the applicént filed suit
(167/74) in the court of Additienal Civil Judge, Bareilly,

praylng f@r declarati@n that the applicant centlnues te bg/‘

yin gervice as if he was never remeve@ from seIV10ﬂ as

Civilian clerk and that the orders of the resp@ndents

dated 18.2,64,2.5.64 and 14,3.1972 are illegal, veid and
in-eperative anéd that the applicant is entitled for decres
for salary amounting .t® Rs; 66,771.73 from 18.3.1964 teo the
aate of filing »f the suit.

2. It was contended by the applicant that his

c@nté’l. » 2/'
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appointment was en a pérmanent sukstantive pest and
theugh, he was put on p;@bati@n, the prebatisn was net
extenged, as such he iz deemed te have been made
permanent. The terminatien théreafter withsut n@tice’ar
epportunity is vielative of article 311 éf Censtitutien
aﬁd_alse.Rule 17 of Civilian in Defence Services
(classification,e@ntrgl & Appeal),Rule 1952,
3.'_ . The case vas gentested by the respendents.
ACcerding te them, the applicant was only employed
casually in a temporary capacity w,e.f. 9.1.1964 in the
vacancy of a cembatant clerk purely en temperary basis.
H2 was put $n prebatisn upte 9.2.1964 andzgis‘wark‘was
feund te be net satisfactery, Be was given time fer
anether ten aays te show imprevement.'mut the desired
imprevement was net there, consequently, the applicant
Wwas €ischarged after giving one m@pth notice. The netice
was'@ivén en 18;2,1964 and he was'éischaxged w.ea,f, 18.3. "
1964.unThharesp@ﬁﬁeﬁtsfngQmsQafgd that the applicant
absented fr@m duty frem 11.3.1?64 and that all his
'eméluments and entitlements were settled. Aas the agplicant

was only a temperary employee, his discharge was net by

- way ¢f punishment, hence ne netice was necessary ner

charge-sheet was to be iss@ed and there yas ne vielatien
@f.any previsien of the Censtitutien er principles sf
natpral_justice. |

4, . Aftér hearing the csunsel of parties and
C@nsidering the contensiens of beth sides and alga the
record, the suit was dismissed by éréer and judgement

deted 18.8.1981. Against the dismiseal, the applicent
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preferred an appeal before the District Judge, Bareilly
ahd the appeal(73/84) stood transferred to the tribunal
by operation of law.
5.’ The lower court judgement is assailed
interalia on gfound that as his appointment és
Civilian clerk was an substantive post and that he was
kept on probation, which was never ¢xtended as such
he acquired status of permanent government servant and
the Lower Court erred in holding that he was only
temporary employee and his termination is legal and
valid, and that though, Rule 17 of the Civilian in
Defence Services(Classification,Control & Appeal), Rules
1952 has not been complied withlgggfiﬁf illegality in
passing the impugned order. The applicant has also
urged that in the terms and conditions of the .
appointment, there was no provision to extend the
probation and if the probation was extended, that was
violation of conditions of contract and that the terms
of employment did not indicéte that the servicé would
be terminated after giving one month notice. There was
no evidence for establishing his unsuitability for the
post.
6. We have given ou¥ anxious consideration
to the rival contentions. The applicant has submitégzﬂ*
lengthy written arguﬁents wherein he has explained his
case elaborately and also referred to the case law; we
have carefully gone througﬁ the record. We have also

perused the judgement of the lower court. The learned

‘Additional Civil Judge considered the case of the

applicant by framing 16 issues. The plea of limitation

‘ é/ - .~ Contd..4/-
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set-up by the respondents was considered as issue no. 4
It was bheld that the suit was barfed by time in as much

| . the suithwas:filed:in 1973
as, though, the cause of action arose in 1968/ bgt the
judgement proceeded to consider the'éase of thé applicant
/4 o on mefi;s and on the main issue relating to nature of
‘ the appdintment and the validity of the termination
| etc. afe dealt with under issues 1,2,3,8,14 and 15 etc.
All these issues have been answered in the negative.
The judgement has dealt comprehensively on all the
issﬁeSraised. The appointment order of the applicant
which is on record clearly indicates that the appoint-
ment was subject to confirmation of suitability and the
applicant Qaé put on.probation for a month i.e.upto
8.2.1964. The yt@batiém was extended by 10 days and the
applicant was given opportunity to show improvement |
in his work: As'hiS'wofk wag found to be unsatisfactory
at the end of this‘extended period, he was discharged
from service. The assertion ﬁhat the applicant w;;"”%“%
aépoihted on a regular basis on a substantive post and
that he has acquired permanent status is factually
inscorrect. There is no automaticvdeeming of satisfad-
tory completion of prbbatioh unless it is specifically

declared by an order of the competent authority.

g™

7. - The applicant being a temporary employee
was discharged with one monthg notice; He had no vested
right for the post. 1In these circuﬁstances the plea
that termination was without notice or opportunity

has no substance. Services of tempdrary employee can
be terminated without any notice or opportunity and thé

provisions of the constitution or principles of natural

é’ ) COﬂtd. . .5/-
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justice are not attracted. In state of U.P. Vs. Kaushal -

Kumar Shukla (1991 scc(Las) 587) . The .Supreme Court beld,s-

“that where termination of an adhoc temporary
_ Q@vernment servant is offectg on assessment of
work, theré is no violation of articles of the
Constitution and that such termination 1is not

‘punitive to attract Article 311(2) .
Reference may be - madeto the_decision of the Supreme

‘Court in purushottam Lal Dangra Vs. Union of India, where
in the supreme Ccourt laid down that twe teserumely wheth
the temporary G overnmnent servant has right to the post
and whether he has beeh visite@,withevn,~consequences

nave to be applied if either of that is -satisfied, then

tarmination ras to be held as puniiive. In the jinstant,

case, the applicant being a temporary employee, having

worked for a brief period of one month and 16fa§§g:

acqui i :
quired no statug or right on the post, and the lower

N
R

court rightly held that his termination was valid and

there wa: j i ‘
as no violation of law or principles of natural

justice.
We do not see any ground made out for out

-~ interfere i i
nce. The application has no merit and accordir

" l . (3 [ 13 v
y it is dismissed with no order as to costs

Me ‘g?%&fk"/f i o | ' ZL

; Vice-Chair
Lucknow Dated: 92,7 2,1993

(RKA)
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BEFORE THE DISTRICT JUDGE, BAREILLY. - ﬁ R

Civil Appeel No._ <\7_ A N of 1981, |
67714 &V\ \

Original suit No.167

) /" i. '/ | ' ’ ' ° : ]
. \\*7 %E‘“GS‘;@‘E—”R\%" 318 §/o.5hr% P.L, Ragﬁgi agg%gbc;ﬁf
_ yeaxrs 58 Gali pg we, Bareilly....P: &ﬁpﬁeu’ant.
o ' " Ver sus '

1s Union of India through the Sec retary
Government of India, Ministry of Defence,

- < 1 New Delhio ) . | -
L €5, Majo 0.C. HQ 6 Mitn Arty, Bde i
. - Cfo 56 APO. 3

oo, b, Gole dA & GIG

i
QU

FEE LIt HQ 6 Mtn Dive, S
% ¢/o 56 APO ‘

3

/veees Hereby called the defendenti:
Respondentse . ]

; Appeal egainst the judgment,; dewee md order datel)
o4, 1848481 passed by shri Irshed Husgin, additiconel
! Ccivil Judge, Bareilly in suit No.167/74 Rcmeshway
Daysl Vse Union of India and others dismissing t
plaintiffts suit with costs. Certified copy of;
‘ judgment, & cree am order gre enclosed herewiti>
 which were received on 2.9.81 hence the cppeel i
within time, ‘ !

T

oo so s6 et 3 s e E

- GRCUNDS OF APPBAL.

i - 7 -
i s P T P 7 TN b g ot PP e o P AL P
I T y & 3 = a "y

Because the judgment, decree and order of the
learned lower couwrt is ageinst law, equity and
facts on remrds. In the circumstences of the cas
the suit was ligble to be de areed with oets gnd|”
the decision of the omurt below to the oontrary |
erroneous and deserves to e set asidé€.

Bécause the impugned termination notice is desp
jllegal, and contrary to the Rules of the depar
and zmounts to illegal exercise of jurisdiction
the defendent s respondents. ‘

Because the learned lower court has erred in
holding that the gppointment of the gppellant -
pleintiff was on probation on temporary basis .
The fadt is that the gppellent plaintiff was

eppointed against a substantive post of a civiliél
clefk with effect from 9th Jan., 1964 on the groun
that the appointment of the gppellant plaintiff «
on probation regarding his suitebility and his
. ~. probation period was never extended as such- wo€a !
4 . 9th Feb, 64 the plaintiff zppellent acquived thy”
status of permgnent Govermment servant exd te =

findings and &€ cision of the court below to J=h
o contra¥y is erronesus gnd deserves tas be g~

X
3
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That the learned lower cowt has erred in holding that
the impugned termination order of the pl aintiffegppellant?
is legal and not void. The fact is Bhat the termination
of Hhe gppellent plaintiff was against the provision of
law and Rules spplicable in this behalf. 1In the

al ternative if the appointment of the eppellent plaintiff
is held to be on probation though not =dmiitedseven then
the complaince ot Ruite 17 of the Civilian in DefencBe
Services(Classification, Control & Appesl) Rules 1952
was @ must, - In he present case no opportunity of
Show-cause no tice @8 required under the taid rule has 2«

ever been awerded to the plaintiff gppellant. Agsudh
the impugned order of termination is malafide, illegal,
voic¢ and non est,

Because the learned lower court has erred in holding
that the condition of Rule 17 of ‘k Civilien in Defence
service (Classification, Control & Appeel ) Rules 1952
has been complied with, The fact is that no such -
notice has ever been served on the plaintiff eppell ant
and the non-compliance of Rule 17 vitiates the impugned

~ termination order end Bfe findings of the cowrt below

to the ontrary sre wrong and pervert,

Because the impugned termination order is void end
jnoperative. Thatthe defendents respon®nts particularly
the defendent respondent No,2 have glready masde up his
mind to adjudged the plaintiff sxeopomdGnix eppellant
ineffi cient end so, the impugned terminatbn notice

ie vitieted.

Because the rxkuae case of the plaintiff eppellant has
been PREJUDGED and ec, he is not getting the opportunity

envisaged either in Rules or by the principd of -
eny law of the land and equity. BIAS of the defendents |
respondents is gpperent on the face of the re cord, '
The proceedGingx Therefore the impugned motice of
termination ofthe services of the plaintiff appellant ~
is vi.tiated.

Beceuse as per condition of the Rule 17 of Civilien

in Defence Ser¥ices (Classification, Gontrol & Appeal)
Rules,“41952 en opportunity to show cause is to o
PRECEDE the issueéance of termination notice and not%
FCLLOW it, This has obviously not been done in the
present case and, therefare the condition precedent for
the termination of services, envissged by section 17

of the Rules has nmot been fulfilled end this invalidgtes
the impugned order of termination itself,

Becpuse the issue of show-cause notice before issuing
eny termingztion order is not the matter of mexre -
formality in view of the mindatory provisions of Ruie ~
17 of Civilian in Defence Service(Classification,
wnirol & appeal) Rules 1952 hence otherwise findings

of the learned lower court on this point are wholly

‘unjustified. '

Becauseé the impusned termingation ordér owmets stigmea

as it gppears g punitive fiavour as is evident fax

from the impugre d termination ordér itself, a=nd
subsequent conduct ezhibited by the defendents responde
ents vide their letter drted 18 July, 1967 (Paper No.B4O)
hence the impugned order is void, b initio and

vitiated being in oconir avention to the Civiliaen in
Defence service (Classificetion, Gntrol & Appeal)Rules
1952 and sny findins and decision of %he cowt below :
to the oontrary is errgnous snd deserves to be SET =
aside ,

Fecause in fact thete wns no show cause notice, but “
even zs presumed by the oourt below the presence of
the seme is to be treated no thing except formality

o e . ' e el
7 SR ,,.»,;""‘(“ s e \iﬂ/fi‘ A _@_‘-i"‘ [ -( -
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R the eye of law being issuence of impugned terminnt:mn notice

& ; PREDETERMINED, and eny finding and decision of the Tk Ry

Q' owurt below to the conitrary is erroneous gnd déserves to be
set aside.

12, Because the plaintiif appellant was appomted on probation
vid contract letter dated 18th Jan 1964 (pwper No.Kha 20)
subject to confimation regarding his suitability. Tonere was
nothing empowering the defendents respondnts to extend the
probation period after exhausting the original period of
probeation or to terminate the services on one month's notice
or pey in lieu #%% of khe notice. 48 per terms of the contraci
the probation period of Bhe plaintiff appellant was satisfactolr
ily ezhausted on 8th Feb, 1964, and the appellaont pleintiff
e with effect from 9th Feb. 1964 acquired the status of pérmanent
' Government servant, The result is that the impugned order of
termination is crystal clesr voilates to the tertms and

-

4_/&4/\5:' conditions ofﬂle oontraci;/ietter, and the same is lighle to Dbe

. %sW"‘ set asj_d a&f—t%v'vu/&/" YL M%W

Loon APl & Gl ﬁfﬁ M‘“‘:’ oo e o e o {Ri"‘““““
' 13. é‘ieca‘uaé '%ha‘ 1&‘&§Ano”‘ﬁt§rf’d“1€%n o termin pte the employ b f

W the plaintiff appelleant on one month's notice ox pay in lieu
: of the notice, but even for a moment for the sgke of arguments.
if it is accepted though not epdmitted but that can not be any
assistence for the defendents respondents to make the impugned
termination ordér valid for the reason that the requisite amount
at one stage in terms of the alleged condition has not been
”( ' paid in to the hands of the plaintiff gppell ant or made avial=-
elvle to him smultaneomsly et thex time on end from the date
% ht to serve the deptt., was ceased by the defendents
respon ents unlavfullYe gence it is clear that the termination
of the services of Bhe plaintiff eppellent was not in accordend
with the terms even as alleged subsequently by the defendents
respondeénts gnd therefore the impuzned termination order can
not be mainteined end is 1liszblé to be quashed, |

s Because the view of dthe learned lower oourt that the
defendents respondénts were empoweredto terminate the service
of the appéllant plaintiff after expiry oft he probation J

Yy period or after the end of extended period of probation sm&
| whid never specifically mentioned is wholly illegaliwme&«g '

perverse gnd wholly unjustified as 18 apperent on th'e face

of the gppointment order of the gppellant plaintiff,

15+ Becguse the impusgned order of termination is also bad even ¢ 3
v ' as per defendents respondénts asllegation be presumed, for £
I‘”"" - . a moment fq&tthg, sgke of arguaments thouzgh not admitted, i
that the Pericd of the plaintiff respondent was extended up to
184264 /(by givin@’another 10 deys as ﬂlegeLby them) as stuch
5—his discherge from duty with effect from*BESes 7 a4 /)9 L(
4 o8 PREMATURE, end gives the defendents respondents no right
“ to terminated the services of the pleintiff mesfofxdoak
appell ant before;JB. 2,64 (stipulated period) had exired.

- 16, Because it is not the case of 4he defendents respondents tha B
there was any further extension of the probation period N
bevond 17th Feb.1964. What was the natuwe and cheracter of =
satvice of the plaintiff gppellant from 18th Feb, 1964 when
even the alleged extended period of probkation expired and
termination of hie servicegs on darch 17, 1964. :He is ~
unquestionebly not on proffation. ¢iid also ther e b-eing noth:.ng
in terms of contract lettér empowering the defendents - )
respondents to terminate the services of the plaja tiff -

sppellant on giving one monthts notice or oné month's pay -
in lieu of notice. Oponseguence in law is that he will be ,
treated permanent Government servant gps per the rules g
governing the contract of employment between the plaintiff [

appellant and the defendents respondents. How is it open
then to the learned lowar couwrt to record a f:mding that the.‘

TN ﬂ/W . ; : ocontd. .. 1; _
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eervicese of the pleintiff @pellent was terminasted during
the period of prolyation on account of wmsaatisfactry wrk
~ ' end conduct which did not improve inspite of extending the

period of probation gnd during the entire period of notice.
The learned lower court concluded that not vi thstanding the
fact that the appellant wgs not sho wnn - to have been placed

on probation during the entire period of his service but
in view of the subsequent extension of the probation peried
for onother 10 dgys i.e. Upto 186264 and that his services
were termineted during the éxtended period of probation,
This is gross error apperent on the face ofthe reocord which,
if not interfered with, would reeult in miscarriesge of
Justices Also there was no justification, cause, rchym or
reeson to discherge him from servic, es such discharge of
the plaintiff gppellant from se&rvice was malfide, colourful
;,(’exer cise of powers and liable to be set aside.

17 .Bé.cause the services of the Plaintiff appellant have been

purpurted to be terminated on the grounds of unsuitability
but the plaintiff appellant had never bean known the reason
during jwe his service period on the basis of which he was
- adjudged to be unsuitaeble or inefficiant to the post. - That
‘even before the learned lower court there was no evidence
‘adduced on behalf of the defendents respondents. to show that
thg work or conduct of the pleintiff gppellant was unsatise
fé%@tory and he was inefficient, There was also no do cument
produced on behalf of the de fendents respondents to 1llmg-
trate the unsatisfactory work, ‘conduct or inefficiency of
the plaintifrs eppellient. Hence for the far €going reasons
there was no PTodf of the alleged mi sconduct on the part of
the Rlaintiff gppeliant, and there was no justificaton for
Xy Boniliidlief his serviees end in face of camplete absence
of evidence in regard to the unsatisfactory wrk, mis conaduct,
end inefficiency of #he plaintiff @pellant, the discharge

of the plaintiff eppellant from service was malafide, o initio .
~and lieble to be set asicE, _ ‘

- N
18, That vide letter dated 18th guly 1967 (peper No B4 0) issued
by the de fendent respondent Noy, 2 cleerly admitted that the
probation period of the plaintiffaxsspbiroasak eppell snt wae
2 years, wheress this version of the défendents respondents
38 exparte hence does not bind the plaintiff eppeilent even
in that{cese the consequence of this version will certainly
g0 ageinst then i.e., the plaintiff gppellontis services
.cen not be terminated before the aforesaid stipulated perioa
cf 2 years eond the findings end & cision of the cowt below
to the cantrery is erronecous and deser ves to be set aside.

Because the learned lower court has erred in giving undue -
weight tothe evidence of the defendents respondents and
ignoring the documenteary and geénuine evidence of the
plaintiff appell ant, -
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jurisdiction of the authority can not be deviated even on
admission OL compronmise by the partiess Although it hos alrea
beer clear th-t the appeal of the vlzintiff a-spellant was deci
- only®on 14.3.72 vide paper No.B/78 which is further crystal cl
. on face of the record on file of the case. As a mafterl of fn~c
the appeal of the plaintiff anpellant has been rejected by the
Under Secretary tO the Government of India Ministry of Defence
his letter dated 14.3.72 (paper No.B/78) hence the period of
1imitation in the present case should be counted from the date
when the rejection of the appeal was made, and the period of
1imitation commences from that date. Hence the sult was file
well within time. the findings and decision of the court belo
the contrary is erronous and deserves to be set asides

aintiff appellant could not come before

23*§§E%§§8 Because the pl
exhausting all the normal official channals and remedies by V
of rules incorporated in Govt. servants conduct Rules, and le
of Limitation as per settled law is inapplicable ro cases whe

departmental remedy @T remedies were provided.

n4,Because the impugned termination order dated 18.2.64 (paper ]
vision i.€e statutory Rule call

is in breach of mandatory Ppro
civilian in Defence services, (Classification, Control & Appe
Rules 1952 hence the aforesaid impugned termination order is

void and inoperative and is non este The RESULT is that bei

the said imougned termination order void, ab jnitio, the -~

TERMINATED PLAINTIFF APPELLANT WILL BE DEEMED THROUGH=OUT TO
IN SPRVICE OF THE DE PARTMENT WITH ALL BENEFITS OF SERVICE AR
TN CONTINUITY OF HIS SERVICE DEEMING THAT THE IMPUGNED TERMI
ORDER IS DECLARED VOID OR SET ASIDE, and findings and decisi
of the lcarned jower court to +he contrary is erroneous and
1acked any basis in law, and deserves to pe set aside.

25, Because the learned lower court has erred not holding that

olaintiff appellent has not discharged.
i ivir adv

The learned lower cour
inference in not producing the Attendance Register which wa

apecifically summoned and which was deliberately not produc
the defendants respondentse ‘

26,Because the learned loweX court has erred in intertaining %
defendents respondents witness and also given undue weight,
!

evidencCe of the DW=le

27.Because the impugned order dated 18.2.64 (paper NO»21B) pﬁz

to terminate the services of the plainttff appellant We s

17.3.64 but the said order was not given effect and the p
appellant was allowed to continue upto 24.3.64 and this £y
has already been disclosed in the appeal and reminders of .
appellant plaintiff at the initial stage i.ee in the year
which were sent tO the defendents—éﬁﬁ 7ﬁ@aéfgnd their cO»
present on +he above case file hence the impugned terming;
order became inoperative and void as no other order was i
for terminating his services. And also there wyas no juc
to terminated his services before his superdfiuation veig
face of record he has right to hold the post £ill that’

result is that the plaintiff appellant is %gem d in contil
in his service with all penefits and %§§2”e€f33§é53&%£4
28.Because the defendcents respondents hove grocsly failed '
the factum of weeding out of the Attendance regicter tht
+he. best evidence availeble with them hence they ver -
1eg£1L¥ entitled to produce the cecondaxy evideﬁce;

™

_ ﬂz’ he ‘ '
. CO‘Q‘“{:(‘ w s & 5
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1 che Trosia of the nle:

pleading of thr plointiff ooncllent
mtizucd o work on the »ost udto 24.3.64 i.e.

£y of the ctipuleted period of the imougned tera
o cigned over the attendence regicter unto 24,
the Liérned loucr court was plessed to sumwon tho Lttoncdance
Regicter vhich wes not procuced by the defendents resncndent
alﬁhough the existence of the. said regicter was admitted vide
their peper 70,149 Gha and therecafter they camc up with an
after-thouiht plea that the attendence register has been wecded
out, Thereafter the lecrned lover court orcered the defendents
respondents vide court order dated 23.7.80 on paper No,122C to
procuce the original weeding letter which too has not been
produced for which under Rules they were cuty bond to meintain
it permanently, and in order to fill & lacuna to substeintiate
their after-thoucht plea and ill founded motive having no cauce
Or reason produced a witness €ri Ram Auter D=1 who too has not
corrcborated the contention of the decfendents reanondents that
the rald register has been wecded out., The whole version of
Ram futar Dd-l is hear say and can not be relied and liable to
be rejected and the findings of the court below to the contrary
is erroneous to be set aside,

.
~ (1
it
—t
5

\

‘Because the defendents resoondents have alsgo pot produced the:
proceedings of the Board in which tgg_document (attendence
Registcr) in question was presumed vceded out particulary
when they were under rulcs duty bolind to meintain and prouce
the same before the court, hence the plea of the defendents
respondents is quite untenable and it is clear that they have
withhold the document from the perusal of the Hon'ble court
en account of malice, specifically when they are failed to
produce the admittced and available documents with them in
connection with the said proceedings i.e. nroceeding of the
Bocrd in which the documents in .question was supposed to be
teded out, The result®that the required document Attendence
giwter was never weeded out and the same is still in their
pstody and any finding of the court below to the contrary
S erroneous to be =zet aside. ,

2cause the learned lower court has also erred in holding that
ne documents filed by the appellant plaintiff have not been
ropcrly proved hence the findings of the learned lower court
€ erroneous and against law and not legally maintainable.

cause the view of the learned lower court that the defendents

soondents were empowered o change the terms and conditions
the service of the appellant plaintiff exparte is wholly

| Tonegs particularly being absence of any existing statutory

4 ules,

it is a settled law and as well as defined under S.R,

1at probationer means a Servant employed on probation
Jainst a substantive Vacancy in the cadre of a department.
is definition it appoars quite clear that unless there
tantive vacancy none can be appointed as a probationer.

¢ not be shown with reference to any other rule as to

" this expression cen be uged in case of temmorary -

‘ment., v

’



BEFORE THE DISTRICT JUDGE, BAREILLY,

[

Civil Appeal No. ?; of 198

P “Mizc. No. 186/81 | |
Original Suit No, 167/74

Rameshwar Dayal S/o Shri P.l. Rastogl aged about
45 years R/o 38 Gali Patwa, Bareilly....Plaintiff

\ Appellant.
Versus

le Union of India through the Secretary,
Government of India, Ministry of Defence
New Delhi. ,

2. Maje. OuCe HQ 6 Mtn Arty Bde
‘ C/o 56 AFO

3o Lt COlo AR & QMG
_ - HQ 6 Mtn Dive,
1 C/o 56 AFO \
eessseesHereby called the
defendants Respondents

Appeal against the judgment, decree and order dated
1848481 passed by Shri Irshad Husain, Additional
Civil Judge, Bareilly in suit No.167/74 Rameshwar =
Dayal Vs. Union of India and others dismissing the
plaintiff's suit with costs, Certified copy of the

r judgment, decree and order are enclosed herewith

~ which were received on 24.,9.81 hence the appeal

is within time. ‘

AL N B AR I A N N A N

GROUNDS OF APPEAL,

1, Because the judgment, decree and order of the learned
lower court is against law, equity and facts on recordse.
In the circumstances of the case the suit was
liable to be decreed with costs and the decision of "
the court below to the contrary is erroneous and
- deserves to be set aside,

\,

2. Because the impugned termination notice is despotic,
illegal, and contrary to the Rules of the department
and amounts to illegal exercise of jurisdiction of
the defendants respondentse

—e 3+ Because the learned lower court has erred in holding -
' - that the appointment of the appellant plaintiff

was on probgtion on temporary basis. The fact is
that the appellant plaintiff was appointed against

a substantive post of a Civilian Clerk with effect
from 9th Jan. 1964 on the ground that the appointment
of the appellant plaintiff was on probation regarding
N his suitability and his probation period was never
extended as such weesfs 9th Febe 64 the plaintiff
appellant acquired the status of permanent Governffient
servant and the findings and decision of the court

below to the contrary is erroneous and deserves to
be set aside.

R 1R
gp
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That the learned lower court has erred in holding
the impugned termination order of the plaintiff
is % legal ang not void. The fact ig that the
termination of the appellant plaintiff Jueg RYRIOITR

khe anpmixxmdxagaxnxkxkkxxaxsuksxxnk2xaxpmsxxmﬁxa
Y Rirtimcgioni G

\("' 5 )
6o
.
7e
)
8.
A
9%
10,

Was against the provisions of law and Rules applicable
in this behalf, In the alternative if the appointment
of the appellant plaintiff ig held to be on

brobation though not admitted, even then the
compliance of Rule 17 of the Civilian in Defence
services (Classification,'Control & Appeal) Ruleg

1952 was a Miste In the present case no opportunity

such the impugned &rder of"termination’is melafide,
illegal, void and non est,

Because the learneg lower court has erred in holding
that¥Vthe condition of Rule 17 of Civilian in Defence
Service (Classification, Control & Appeal) Rules

1952 has been complied withe The fact is that

NO such notice hag ever been served on the plaintifs
appellant ang non=compliance of Rule 17 vitiates the
impugned termination order ang the findings of the
court below to the contrary are wrong and pervert,

Because the impugned termination order is void ang
inoperative, That the defendants respondents
particularly the defendant respondent No+2 have
already made up his mind to adjudged the plaintiff
appellant inefficient and SO, the impungned termina-
tion mx%g;x notice is vitiated,

Because the case of the plaintiff appellant hag

been PREJUDGED and so, he is not getting the

opportunity envisaged either in Rules or by the ’
principle of any law of the land and equity. Biag

Oof the defendant respondents is apperent on the face

of the recordy Therefore the impugned notice of

temination of the services of the plaintiff ig
vi ti ated’.f :

Because ag per condition of Rule 17 of Civilian in
Defence Services (Classification, Control & Appeal)
Rules, 1952 an opportunity to show cause is to

CEDE the issuance of termination notice and not |,

brecedent for the termination of service, envisaged
by ¥R 17 of the Rules has not been fulfilled
and this invalidates the impugned order of termination,

‘Because issue of shoy cause notice before issuing
any termination order is not the matter of formali

Contqg,, 3
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hence the impugned order is void, ab initio and ,
v vitiated being in-contravention to the Civilian in
-+  Defence Service (Classification, Control & Appeal)
- Rules, 1952 and any finding and decision of the court
| below to the contrary is erronecous and deserves +o
be set aside. :

1l.Because in fact there was no show cause notice, but
even as presumed by the court below the presence of
it the same is to be treated nothing except formality
in the eye of law being issuance of impugned termina=-
tion notice PREDETERMINED and any finding and -
decision of the court below to the contrary is =
erroneous and deserves to be set aside,

12.Because the plaintiff appellant was appointed on
probation vide contract letter dated 18th Jan 1964
(paper No.Kha 20) subject to the confirmation
regarding his suitability. There was nothing
empowering the defendants respondents to extend the
X probation period after exhausting the original periodq
- of probation or to terminate the services on one
month's notice or pay in lieu of the notice. &g per
temms of the contract the probation period of the
plaintiff appellant was satisfactorily exhausted on
8th Feb, 1964, and the appellant plaintiff with ,
effect from 9th February 1964 acquired the status &
Of permanent Government servant. The result is that
the impugned order of termination is crystal clear
voilates to the terms and conditions of the contract
- letter, and the same is liable to be set aside,

‘ specifically when the defendants respondents vide
their subsequént letiters received by the plaintiff
appellant and are present in the case file as well
as from their WeS, clearly established that the
plaintiff appellant was clearly considered by them
on roll even beyond the date in issue.

13.Because there was no condition to terminate the -
employment of the plaintiff appellant on one month's
notice or pay in lieu of the notice, but even for
N a moment for the sake of arguements if it is accepted
) - though not admitted but that can not be any asistance
for the defendants respondents to make the - impugned
termination order valid for the reason that the
requisite amount at one stage in terms of the _
alleged condition has not been paid in to the hands
. . of the plaintiff appellant or made available to him
—t simultaneously at the time on and from the date his
right to serve the department was ceased by the
defendants respondents unlawfully. Hence it is clear
that the termination of the services of the plaintiff
.~ appellant was not in aco rdance with the terms even
‘as alleged subsequently by the defendants respondents
and therefore the impugned términation order cannot
be maintained and is liable to be quashed.

B /267?2%4. . | Con¢de.. 4
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Because the view of the learned lower court that

the defendants respondents were empowered to
terminate the services of the appelint plaintiff
after expiry of the probation period or after the
end of extended period of probation which never
specifically mentioned is wholly illegal, perverse
and wholly unjustified as is apparent on the face

of the appointment order of the appellant plaintiff.

-4—

Because the impuned order of termination is also

bad even as per defendants respondents allegation

be presumed for a moment for the sake of arguements

though not admitted that the probation period of |

the plaintiff appellant was extended upto 18,2.64
%=’ (by giving another 10 days as alleged

by them) as such his discharge from duty with

effect from 1742,64 (A.N.) is PREMATURE, and gives
the defendents respondents no right to terminate
the services of the plaintiff appellant before
1842464 (Stipulated period) had expired.

Because it is not the case of the defendants -
respondents that there was any further extension

of the probation period beyond 17th Feb. 1964,

What was the nature and character of service of the
plaintiff appellant from 18th February 1964 when
even the alleged extended period of probation expired
and termination of his services on March 17, 1964’
He is unquestionably not on probation, and also there
being nothing in terms of contract letter empowering
the defendents respondents to terminate the services
of the plaintiff appellant on giving one month!s
notice or one month's pay in lieu of notice,
Consequently in law is that4¥€ he will be treated
permanent Governmént servant as per the Rules
governing the contract of . employment between the
plaintiff appellant and the defendants respondents,
How is it open them to the learned lower court to
record a finding that the services of the plaintiff
appellant was terminated during the period of
probation on account of unsatisfactory work and
conduct which did not improve inspite of extending
period of probation and during the entire period

of notices The learned lower court concluded that
not withstanding the fact that the appellant of the
subsequént extension of the probation period for
another 10 days i.e. uptd 1842.64 and that his
sefvices were terminated during the extended period
of probation. This gorss error apparent.on the

‘face’gf the record which, if not interfered with,

would result in miscarriage of justice. Also there
was no justification, cause, rhyme or reason to
discharge him from service, as such discharge of
the plaintiff appellant from service was malafide,
colourful exercise of power lizble to be set asides

Because the services of the plaintiff appellant
have been purported to be terminated on the grounds

Of unsuitability but the plaintiff appellant had y,
never been known the reason during his service perir/

~on the basis of which he was adjudged to b‘ewlt:msu:).:‘”'fD €

or inefficient to the post. That even ba@ore

\ 7_ e /7
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learned lower court there was no evidence adduced
- on behalf of the defendants mespondents to show
' that the work or conduct of the plaintiff appellant
was unsatisfactory and he was inefficiente. There
was also no document produced on behalf of the
‘defendants respondents to illustrate the unsatisfactory
conduct or inefficiency of the plaintiff appellant.
Hence for the foregoing reasons there was no proof
of the alleged misconduct on the part of the
plaintiff appellant, and there was no justification
for terminating-his services and in face of complete
absence of evidence in regard to the unsatisfactory
work, misconduct, and inefficiency of the plaintiff
appellant, the discharge of the plaintiff appellant
from service was malafide, ab initio and liable to be .
~ set asides

18+ That vide letter dated 18th July 1967, (Papér
' No. B40) issued by the defendant Respondent No.?2
: clearly admitted that the probation period of the

plaintiff appellant was 2 years, whereas this version
of the defendants respondents is exparte hence does
not bind the plaintiff appellant, even in that case
the consequence of this' version certainly go against
them i.e. the plaintiff appellant's services can not
be terminated before the sald aforesaid stipulated — -
period of 2 years and the findings and decision of
the court below to the contrary is erroneous and

O deserves to be set aside.

19, Because the learned lower court has erred in giving
- undue weight to the evidence of the defendants
respondents and ignoring the documentary and genuine
evidence of the plaintiff appellant,

20+ Because the learned lower court has erred in holding
- that the suit is not within time. :

21+ Because the learned lower court has erred in holding
that the period of limitation be reckoned in the
case of the plaintiff appellant with effect from
29,3.68 instead of 1443472, and also further erred
in holding to bé against the provision of Article
113 of the Indian Limitaiion Act 1963,

Nl

. \ 22+ Because it has been wrongly held by the learned

' i _ loer court that the cause of action to file the suit
accrued to the plaintiff appellant with effect “rom
29,368 deeming the letter dated 29.3,68 (Paper No.45B)
issued by the defendant respondent Mo.2 is the
rejection of the appeal whereas it is well settled
law that the appeal can be rejected only by the a
appellate authority i.e. those who are holding abeove
the rank to the appointing authority. This principle
iees jurisdiction of the authority can not be
deviated even on admission or compromise by the
Partiess Although it has already been made clear
that the appeal of the plaintiff appellant was
decided only on 14,3,72 vide paper No. B/78 which
is_further crystal clear on face of the record on
file of the case. &As a matter of fact the appeal
of the plaintiff appellant has bedh rejected by the
Under Secretary to the Government of India Minist
Of Defence vide his letter dated 14.3,72 (Paper
Noe B/78) hence the period of limitation in the




@
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cage should be counted from the date when the rejgction

J ~ Of the appeal was made, and the period of limitation

" R commences from that date. Hence the suit was filed well
within time, the findings and decision of the court below

L | to the contrary is erroneous and deserves to be set asides

—6.-

% 23.Because the plaintiff appellant could not come before

‘ exhausting all the normal official channals and remedies
by virtue of rules incorporated in Government servant
Conduct Rules, and law of limitation as per settled

~ : ' law is inapplicgble to cases where departmental remedy
or remedies were provided.

l4,Because the impugned termination order dated 18.2.64
(Paper N.21B) is in breach of mandatory provision i.e,
statutory Rule called Civilian in Defence Services,
B 3«{/ (ClaSsification, Control & Appeal) Rules 1952 hence the
' aforesaid impugned termination order is void and inopeative
and is non est. The RESUIT Is that being the said impugned
X . termination order void ab initio, the TERMINATED PLAINTIPF
APPELLANT WILL BE DEEMED THROUGH OUT TO BE IN SERVICE OP
THE DEPARTMENT WITH ALL BENEFITS OF SERVICE AND PAY, ETC.
IN CONTINUITY F HIS SERVICE DEEMING THAT THE IMPUGNED
TERMINATION CRDER IS DECIARED VOID OR SET ASIDE, and
— the findings and decision of the learned lower court to
the contrary is erroneous and lacked any basis in law mms
and deserves to be set aside, - v

' 25. Because the learned lower court has ‘erred not holding
(' ‘ that the plaintiff appellant has not discharged his duties
' upto 24,3.64., The learned lower court has also erred in
not giving an advérse inference in not producing the
Attendence Register which was specifically summoned and -
which wag deliverately not produced by the defendants
respondents,’

26« Because the learned lower court has erred in entertaining
the defendants respondants witness and also given undue
weight to the evidence of the DaWele : :

~, 27+ Because the impugned order dated 18.2.64 (Paper No.21B)
J . purporting to terminate the services of the plaintiff
' appellant weeefs 17.3.64 but the said order was not given
effect_and the plaintiff appellant was allowed to continue
Upto 24.3.64 and this fact has already been disclosed in
the appeal and reminders of the appellant plaintiff at
. the initial stage i.e. in the year 1964 which were sent
A to the defendants respondents and their copies are .
Present on the above case file hence the impugned termination
order became inoperative and void ag no other order was
issued justification to terminate” he his services before
his superannuation being on face of record he -has right
to hold the post till that ages The result is that the
plaintiff appellant is deemed in continuing in the service
with all benefits and bpay etc. particularly the defendants
respondents have also considered him on roll beyond the
date in issue, :

28, Because the defendants respondents have grossly failed
t0 prove the factum of weeding out of the Attendance -
Regi ster through the best evidence available with them
hence they were not at all legally entitled to produce
the secondary evidence. '

MJ’ - ‘ Contdo_coo 7
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Bedause on the basis of the pleadings of the
plaintiff appellant that he continued to work

~on the post upto 24.3.64 i.e. after expiry of the

stipulated period of the impugned termination order,
and signed over the attendance register upto 24.3.64
the learned lower court Was pleased to summon the
Attandance Register which was not produced by the
defendants respondents although the existence of

the said Register was admitted vid&ftheir pPaper
No.119 Gha and thereafter they came, up with an
after-thought plea that the attendance register

has been weeded out. Thereafter the learned lower
court ordered the defendants respondants vide

court order dated 23.7.80 on paper No.122C to produce
the original weeding letter which too has nat been
produced for which under Rules they were duty bond
to maintain it permanently, and in order to file a
lacuna to substantiate their after-thought plea and

all founded motive having no cause or reason produced

30.

314

324

.out and the same is still in

a witness Sri Ram Autar DeW,1 who too has not - !
corroborated the contention of the defendants =~ o

Xrespondents that the said register has been weeded

Xout. The whole version of Ram ZAutar DWel is hear=say
Xand can not be relied and lieble to be rejected i

and the findings of the court below to the contrary
is erroneous to be set aside,

Becauseé the defendants respondents have also not
broduced the proceedings of the Board in which the
documents (Attendance Register) in question was '
Presumed to be weeded out particularly when they were
under rules duty bound to maintain and produce the .
same before the court, hence the plea of the defendants
respondents is quite untenable and.it is clear that ...
they have withheld the documents from the perusal

of the Hon'ble court on account of malice, specifically
when they are under rule duty bound to maintain and
and produce the same before the court, hence the plea
of the defendants respondents is quite untenable and
1t is clear thdt they have withhold the document

from the perusal of the Hon'ble court on account of
malice, specifically when they are f#iled to produce
‘the admitted and available documents with them in
connection with the said proceedings i.e. proceeding
of the Board in which the documents in question was
supposed to be weeded out, The result is that the
required document Attendance Register was never weeded
their custody and any
finding of the court below to the contrary is
erroneous to be set aside.

Hecause the learned lower court has also erred in
holding that the documents filed by the appellant
plaintiff have not been properly proved hence the
findings of the learned lower court are erroneous and
against ‘law and not legally maintainable.

Because the view of the leamned lower court that the
defendents respondents were empowered to change the
terms and conditions of the service of the appellant
plaintiff exparte is wholly erroneous particularly
being absence of any existing statutory law or rules.

gy N



33,

-8 =

Because it is settled law and as well as defined{j>
under S.R.3(15) that probationer means a servant
employed on probation in or against a substantive
vacancy in the cadre of a department. From this
definition it appears quite clear that unless there
is substantive vacancy non can be appcinted as )
a probationer.s It could not be shown with reference

. to any other rule as to whether this expression

34,

35

36,

can be used in case of temporary appointment.

Because the findings of the learned lower court
in respect of Issue Mo.l and 15 are against the
prindiple and rules cited above in the preceding
para, and the findings of the court below to the
contrary are wrong and pervert, and liable to be
set asides

Because it is settled law that no Government
servant can be terminated before concluding the
enquiry or final disposal of the show cause if any,
and he will be deemed in continueous service
through-out till the final disposal of the enquiry
or show cause notice. ' _

Because the findings of the learned lower court -
in respect of issue Nose 3, 12 and 14 are against
the principle cited above particularly when in
the present case there was no show cause notice
ag already discussed in para 5 above, and the
findings of the court below to the contrary are
wrong and pervert, and liable to be set asidev

PRAYER

It is therefore prayed that the judgment,

decree and order of the court below may kindly be
set aside and the appéal be allowed with costs througout.

LA —

Rameshwar Dayal

Dated 651041981, - Plaintiff Appellant.
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EFORE THE DISTRICT JUDGE, BAREILLY.
. {\41. ﬂ\\ é/ {'18{"%
ivil Appeal No. (& 9’ of“ﬁ
riginal Suit No@167/74; » ' f?

“éameshwar Dayal Vs. Union of India & othets.

: — | L
EIWVWJNJ‘N N A s s 'm"' b i r’ ' A . i
L The plaintiff appellant has filed the original
'(ﬂ suit as indigent persdn and the present appeal is being

also. presented as an indigent persons .The appellant
plaintiff has no means to pay the requisite court fees
on the memorandum of appeal. The list of property in

possession'of'the plaintiff appellant is enclosed herewith.

“

Prayed that the plaintiff appellant be allowed to
H(f present/file the present appeal as an indigent person,

R.

»

' ( Rameshwat Dayal )
, ‘ Plaintiff Appelant.
Dated: E%J@hé%%”'
l: 3
1 & ) § .
P4 y é
Q‘/J‘Ng SN S AN LAY AP A AN A o -’i/afg .
A
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BEFORE THE DISTRICT JUDTE BAREILLY,

Civ

Ori

- Srl

il Appeal No,

ginal Suit No.167/74

‘Rameshwar Dayal Vs, Union of India and others,

LIST OF MOVEABLE AND IMMOVABLE PROPERTY IN
POSSESSION OF THE PLAINTIFF APPELLANT,

68 e0ecnos

I.
II.

+«No, Name of 0ld and used
articles,

Shirt one No.

Bushirt 1 No.
underwear 1 noe.
Paint 1 NOa
Paijama 1 No.

~ Dhoti 1 No.

Half paint 1 No.
Lota 1 No.
Glass 1 No,
Th3li 1 No,

* Jersey 1 No,

Kurta 1 No.
, - Dari 1 'No.
Gadda 1 No.
Leaf 1 No.

" Towel 1 No.
« Banyan 1 No.

Kot 1 No.

. Handcurchief 1 No

Shocks & pair
Belt 1 No,

- Charpai 1 No.

Shoe 1 pair
Chappal 1 pair
Sakdle 1 pair
fountain pen 1 No.

1 . pencil 1 No.

Cash in hand
Ration
Mirror 1 No,
" Comb 1 No,
Fuel
Baving material
. B.Sheé&t

IMMOVABLE PROPERTY w

MOVEABLE PROPERTY, -

‘NIl

Estlmnted value.

4/~
4950
0,75
44,50
20,00
© 3.50
1,00 .
1,25
1,75
' 3,00
450
1.50
3600
6. 00
9,00
0.75
0650
6,00
’ 0@10
075
150
3:.75
0,75
2,00
. 0,40
0,30
15.00
5.00
0.50
0420
1,00
1,00
1450.

] .

Total ngc—'[f‘l';:? S%

Verified that the contents as above are true to my

personal knowledge and bellef

Vertified this day 6,é;cnsa§- 1981 at Bareilly.

Plalntl ;

o104 19/
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BREFORE THE DISTRICT JUDGE BARETILLY -

civil Appeal No.______  of 1981, | N

Rameshwar Dayal Vs. Union of Tpndia & others. . .

Original Suit No..167/74.

Sir,

{. - 1t is respectfully submitted that the plaintiff
appeltint has filed original suit as indigent person
the same has been dismissed on 18,8.81 and the learned

lower court has sent a copy of the order to the
Collector Bareilly for recovery of the court fee.
The appellant plaintiff has filed the present appeal
‘and has every hope to success ¥&x in the appeal but

~ the District Revenue authorities are in hurry to recover
the court fees from the plaintiff appellant indigent.,

2. Under the circumstances it is-respectfully prayed
that the recovery of court fee against the plaintiff
 appellant be stayed till the disposal of the appeals

{ Rameshwar

I3

Dated:-évZEQQ%Fhf Plaintiff appellant. |
R ARt R '

o
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Civil appeal No,
-E_M

Original sSujit No.167/74

Rameshwar Dayal vs, Unién of India ang others

fi“’ éEFiDAVITa
<

ﬁ, Rameshwar Dayal s/0 Shri P.L. Rastogi ageg about

45 years R/o 38 Galji Patwa, Bareilly do héreby take oath
and solemnly state as unders -

1. That the‘deponent is an plaintiff appellant in the
case and is well acquainted with the facts and circumstances

of the case, v /AL~//

2e , That para No.l of the enclosed applafgtiOn dated.érﬁhgy,
¢—8@@@@@€zgs true to my nersonal knowledge e having based
\ on legal advise which T beliecve to be true, .

&' w eponent,

A I, the aforesaid deponent do hereby affirm that the
" contents in para 1 and 2 are true as stated above.

Nothing is false and no material!has been concealed.

So help me God. _
Elcort- )
Verified this day Eeiizgspt@ 1981 at Bareilly,

ﬁ( /

P Deponerit.
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IN THE QOURT OF DISTRICI JUDGE BAREILLY,

. . Hisc, Case o, /86/19@1;

Rowsshusen ol o O O s o
| ,)‘\ W\

— Sir,

Objections against application to prefer appeal as
i ' indigent person on behalf of States-

1) That the application has not presented in accordance with
law. |

— - 2) That the applicant is not an indigent person and can easily »
-pay the requisite Court fee. -

3) That the application is not entitled to prei‘ef an appeal.

4) That the application is malafidi and against law.

" | | | Prayed that the application be dismissed with

costs to the State. | “
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SeNog Particul ars of paperse

TN THE COURT OF DETRICT BRERR JUDGE BAREILLY.

Noe of 1982,

A' » - .o / v
MiIsce ‘Nosl186/81 R 4—-{\ i\
0S.N0el67/T4e o 7\

Remeshwae Dy al ~ Vse iUr'xvion. of Indla & otherd,

LIST (F PAPERS AND DOCUMENT FIJE D' BY THE

2 %ﬁs@m MPPLI ANT TOD/Y-IN THE

E

*

Medtdl certificate from 6th to 12th 04t

4
* 1982 In originale L
2, Applhation dte 19.10:82 for dispossl.
35 " dUs 19410482 " v
4; "v n "7 " 1
He - do -
6e  Afdldavit dta 19410.82:
e e PLUt. zppellm®
Dated 19.10:82; | | Krolic at,

L Rl

-




e rfa,(gé/g/
VoS, ((O /67/7C,

R o0l wé/{afv(’/vg i o

Meclcca[ Ce*zttfwate {‘y}\) \\.

‘ o
No. 7 Dated w
. . Thave carefully examined Sri[,Smt/. \amé Shnar Na  af
| ' , |
3 3 . L
& i\ f . . . + .
:é He/SHe is suffering from __f{v‘-e‘) cnd (con
\g\ . % and rest is- very essential for recuperation of his/hef health indly
X 0N | ‘
? E\ a&;{ al?ow him@{r ‘ : cven ___ days leave with effect
\ e~ %*ﬁ\ from __ GL1elR% i 1O l9/ic) BRI
L 3 4
%) oS :
' . é? ' 7 faomd
R . k“’““"%{w "L/; r) l ) ‘, \ ‘.;g‘}
s Signature or thumb- U
- Impression of the patient AN \%&
l oo Reglstered dical Practmoner
- S . Resd.No. 31973 3
CrE LY
S L I§]rof 22—
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- IN THE COURT OF DL:TRICI‘ JUDGE BAREJILLY- f)@’)

of 1082,

NO.W -
HiscCe 'ﬁ0'0186/81
0S. Noel167/74e

Rameshwer Daydl  Vse Unlon of India and otlge‘ré )
L a/E 8182,
sir, L - - - -

. For the reasons disclosed in the accomp anied
affid.a\'rii alongv;. th Médi_((:afl, qe;'t;fi'ig ajpe} "an.d_ (zs z'also; ‘
ér ged in the enclqséd__appljbations_ sep.arately in tokep
of avoiding the technicalaties as required under rules

~ or law) 1t s regpectfully prayed thet the rejection

order datied 810,82 In the ove naed cese be st aslde
md the Indigenous =pplic tion be restored to its

origind number md decided on mbri Us ,gfter heering the
partles, ad the lmpugned order of 8hde seld date

(8“"10;82} -for depositing the court fee having set sside
the same m& &lso be postponed till the finel disposal

on merit
of the sald Indigenous spplic ation in questionz nd

. the sdjoumment- applic al on dated 7,10:82 of tho

applicant- pltite appellat be, dlloyved deeming thet the
entire fmpugned order dated 8410482 was never pa-ssed..

Prgyer

Iti is therefore pr &y ed ’chat ’che entire

_impuguend orders dated 8410482 be set ast e and the

o der of that date in connection with the depositing of

court fee be stayed/postponed ¥ill- the-decision on merit
is made h aring resta ed the seid dncdigieénous applic ation

In gquestion after hearing the :@rﬂes on i1%s merit

s
Ate7,10482 ad
the adjournment appli:atlonzo:t The pligi, gppellant «
a pplic ant be granlede /q

'ft:t:. App lant

. . »

Datad 19410682,
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\M./'

B.&;FORE THE DISTRICT JUDGE ZB;'“TILLYo
Nis

L of 1082 | ,.
Misce No.186/81 /7/”/\,\\/

0SeNoe 167/344

Rameshwar Dy @l  Vse Union of India & otherse

S8ir,

T/F 8elle826

For the regsons discleed in the accompanied

eft1davit dlongwith relevent Medicdl certitic ate riled

with 2 gepareste list in the sgbove ncmed case it 1s .
regpectiully prayed thaty2

(1)

(11)

The gplicant pl a:.ntii‘r'-appell' amil's adjournment
gpplic ation dated 710682 mzy kindly be dllowed
heving sel aside the'impugned rejection order in
regard of dated 841082 which is prgred in this

 gpplication; @nd e

The other relief's as are prayed in the seperate °
applj_ca‘cionq ti1ed dlongwd th This application mey
4l so kindly be grated having considered the scme
gep &r ately Aongwith this gpplicalion deeming Th&t

the entire impugned order dated Be10e82 was/were
never passede ,

PRAYER

It is,therefore, prayed that the applicent's

adjournment epplication dated 7,10482 may kindly be

dllowed having set aside the impugned ordeg: in this

regerd of dated 8,10482,

Dated 19410382,

A.. .

Platffe Appell anty
Applicant,

-



I g}‘-m' exr

IN THE COURT OF DISTRICT COURT BAREILLY. ,
Noe_ . of 1982 /
- Nos186/81 A\
Misce NO ° : ' . ‘
0S 1{3.16"'7/'74 | A v

‘Rameshwar D@y el Vse Union of Indla & others,,

o | | T/F 84114824

sir, . L,

| 1o For the reassons disclos ed in the accompamied .

efrideavit dlongwith relevant Medicel Certificate filed

waﬁp a sepa ste 11st herewith in the shove named

case 1t is respec:cfullyv praynedg- » .

{3) That the Indigineous application of the epplicanl

. tff, appell st having sel’ aside the Impugn ed order

gated (rejection order dteSe10e82) be.restored o
ite origingl number mmd.the same (Iindigeneous
application) decided on merits after hearing, the

Partiesv Which Is prgyed in this appllcation; anq

applications filed dlongwith this ap:blic etiomnmy y"
dlso be granted having considered the same separate

-1.? glongwith this " applicetione

PRAYER
- It ig, therefore, prayed that The indiginous
eapplication in guestion having set aside the fmpugned
rejection o der dated 841082 in the above named case
be restored to 1ts originzl number and declded on

merits after hearing the pariles.

" ol

| R P1 dntifi<"gppellant,
Dated 19410482, 7 Applic ant




1N THE COURT OF DISTRICT JUDGE BAREILLY.

‘Remeshwar D&yl Wge Union of India & @th@s.

+

Noe__ o 1982,
Yisce Noe186/81 | '
0S. N0a167/74e w\“\}

P " -

. Y

7/F 84114824

le = fFor the peasons dlsclosed in the "acboi’@anied
orfidavit elongwith relevant I iled ceruiticate .

- ! [ '
riled-with a separate 118t herewith in the &bove named
cese 1t is respectiully prayeds '

(1) That the impugned order dsted 8e10e482 for .
" depositing the- court fee having set’ aside 1t
may kindly  -Dbe postponed Uill },hqe; fci‘;fi..zs;)g,;S.a:L cof
the zpplic ant=~plitfle appell mt'S gkpenauskxs—
indigneous gpplication on m‘eritfs having heard
the p arties on merits which Is prey ed in this
a pplic ation; @nd
(11) That the other reliefs as ere prayed in the
- geparaté gpplic atlons. slongwith this application

megy &dlso be granted having considered_"che; s ame
gep arately longvdth Wls sppliation deening
that the entire impugned ordes dated 8e1082

was/were never passeds
PRAYER,

L It 15, thereioTe, prayed that the impugned
order dated 8;10,82 for depo siting the court fee

h aving set-\-fési-de it ma kindly-be stayed/postponed
£ill the disposdl of the spplieant PLiils appell mtls

indigeneous @pplkation on merivs having heard the
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IN THE COURT OF DISIRICT JUDGE BAREILLY.
Noe__ . of 1982,

~LE MisceNoe186 of 1981,
N 0s8eN04167 OF 19744

[0 "Rameshv. ar Dgyal Son ol Shri PeLe Rastogl R o

& ) D‘sTT.c j . ’ -
: ;&L% u. ’?-ot}t .38 Gall Patva, Barellly eeeesceccs Applicant( Pltff.Appe--
LT S \ : 1lant)-
| 14 The Union of Indi a through the Secretary,
(’ government of Indis Ministry of Defence,

New Delhie.

2¢ M3je 0sCs HQe 6MUn Arty Bde C 0 56 APO.

3¢ Lle COle AsA. & QMG HQ 6 Mtn Div
C o 56 APO ys339s9s3239332y, Defendent Respondents

AFFIDAVIT

I Rameshv & Dgydl zged about 42 yeers Son of
\ shri P.L. Rastogl Resident of 38 G&li Patwa, Bareilly
took oath and solemmly state as under:

~

e

i That the deponent 1s a plaintlif zppellent In the

gbove named case md Is well scqueinted with the Lacts
md circumstences ol the cases

2, That the deponent from 6th to 12th °8t°ﬁff’ 1982

o due to fever and Dysentiry was confined to bed amd there
A‘;\,’?-& TE e was no body €lse except the alling deponent on the date
/72( T\ g f":i\\ 8410682 fixed in the céases

72"5” %CQ\)\ " . 3e That when 1t could some how possib® for the deponent
;(47 A - . hoviyg released Ifrom the clutch of sickness he rushed %
4 %o the court @md on enqulry 1t was found that the
"L k.., indigencous application of the deponent has been reject
1 ' -ed having ordered to deposit the court fee in default
-, his presence as his adjournment spplication dated 7th
7 octe 1982 was rejected as it was not accompanied with
e atridevit or Medical Certificate simullaneously,

4, Thet the relevent Medlcel Certitic ste i AR
dongwith this affidavit are being filed todgy at
the earliest vdthlin the purview of threshola periode

5, That there was nothing before this Hondble court

to disbelieve the zpplication of the deponent dated
7410482 hence the order dated 841082 1s premature

ad provisiond In the senge to be & mere formaAitye

Rmé/dsr‘/ W
e

contdece 2
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Ender the circumstaces as it mgy be no rindity cam

4

beattached to 1t
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6. Thet the impugned order dated 841082 1s nol maintable

In l1awe

e That the order of rejection dated 8410482 has caused
gsubstantidl loss to the deponents

\ 8, That the deponent was dlloved to sue as an indigent
~— péTson in the 1gv er court from whos e decree, gppedl 1s
’ preferfed end still he has not ceased to be an indigent
(, persona'/since the date d:/ the decree gppedled from,

9, That in the Interest ol "justice 1t 1s mecessay that
orders ol rejection dated 8410482 be set eside and the
indigenous zpplication be restored to 1ts origind number
ad the same having heard the pariies be decided and
till.Lts findl disposdl on merits, the orders dated

810682 far depositing the court fee having set aside it

be dlso postponed pesfFs dloving @_e deponent's adjournmen
-t gpplic gtion dategi 7e1l0e82¢

.
W peponente HZM/X‘L

I, Rameshwar Dgyd verify that the contenis under

[N

para 1 to 9 are true Tto my personsl knowledgze, Nolhing
\ ] 1s rdlse but trmnees So help me GODe

.7/‘
1gned ad veriried st Bareilly dated Z¥ th_Qclober,
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Ariged ™\ Merite
”"* WLB re’ihd;tb;dqe ﬁgedlcal Gertificate of thls effect had
u» 18 e b en filed on 19.1082 and necessary affidavi
WL \’} with o being filed herewith which could not pe_
»{‘1' the sdjourmment aspplicatione
C/C}L/U\/JL‘
i {_/.,\J/\.L kﬂ" _:E,BAYER

Q«(LL,LL.// ‘v

\3,,’ | WWL 7.10 482 has been rejec
qu{ - ordered o deposit the court-fees gecordinglye
"W . 7. et the dismissal of

W .y
&M(WW%\UM the epplicent hes cause

Mvww‘gff application for indigency 1s

1
- @ 841041982 b © &
g */ i e a1 L

T "O‘U@F- oHE DISTRICT Jumﬁﬁmﬁmm.

IV ©E © : ;

loe (') ¥ 19820 .
b(; Qe %/
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nwar Deyal Son of Shri Bele Rastogli R/0
%gn,leégl:? Pat zva, Bareilly ee- L Appli cent=Fl aln’clff A.npellan’c.

Vse /
1. T™e Union of Indis through the Secrataryy _
Govermment of Tndia, Vinistry of Defence, /170\\\“

New Delhlo
0.Ce HQe 6 Mtne ATLY ‘Bae G/o0 56 APC.

Qe Mago
. . . 16 HQ 6 Mtn Dive
I(‘21/70 gglAPé-A ¥4 ¢ Ve, eecees LB fendent ReSponden’cs.
Sir,
o submit as unders—

aned above beg t
1. That the appllcﬂnt is a plaln‘tlff ap
above named case ond is well acqualinted w

and circumstances of the casee
5, That the applLicanthes moved
3. That 810 .82 was fixed for dispos

of indigency-
4o That the &P

The applicant n
pellant in the

ith the facts

an indigent appesl s
sl of the appllcatlc

plican%oas suffering from dysentry and ;

fover with effect from 6.10. 82 to 12410482 on account of
which he was not 1n a position %o sttend the court on th;

date fixede
5e That there was No other pexrson of his family who co{

" ttend tne court on the date fixeds
or adjournment 4z

6o TMat the appllcant‘s application f :
ted gnd the appllcant has been }

the indigency application of
d him substantial 108Se

8. That in the ipterest of justice the order dated

841041982 is ligble to be set aside and the appllcant‘
ligble to 'be decided on |

1’6 1s,therefore, praye’d that the order datt /‘j
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1) THE CCURT OF THE DISTRICT JUDGE BARNE
of 198’ﬁ£ /

No ..-—-"—-'«-c-ﬂu

MiSCoNOo186 of 1981.
OOS.NOO 167 Of 19740

Remeshwar Dayel Son of Shri Pele Rastogi R/o0 7

Vse

1. The Union of India through the Secretary, Y

Government of Tndis, Ministry of Defence, N U

New Delhi. . \’\
M\

5. Maje 0+Ce HQe 6 Mo Arty Bde /o 56 ARC.

3, Lte Cole Ache & QUG HQ 6 Mtn Dive
/o 56 KO caee v ety Defendent Respondents.

AFRIDAVAT.

I, Rameshwal Dayal gged about 45 years son of

Spri P+ Rastogl R/o 38 Gali Eatwa, Bareilly took oath

and solemnly gtate as under:= _

1« Taat the deponent is 2 plaintiff sppellant in the
above nemed case€ en @ is well acquainted with the feacts and
circumstances of the cese: : o
o, Tat the deponent has moved an indigent appeal.

3. Tat 8410 482 WES fixed for aispossl of the 'application
of indigencye

4o That the deponent was guffering from dysentry and
fever with eff-ect from 6.1082 to 12410482 01 secount of
shich he was not in @ position to attend the court on the
date fixede , ,

5, Tat there was nO other person of his femily who could
attend the court on the date fixed. '

6o That the deponent application for adjournment dated
7.10. 82 has been rejected and the deponent has been
ordered to deposit the court fees accordingly e

7. That the dismisssl of the ‘inaigency = application

of the deponent has caused him substantisl losse A
8e Tat in the interest of justice the order dated

841041982 1is 1iable to be get aside and the deponent

application for indigency 1is 1igble to be decided on
merite 4
s RDoph—"
I, Rameshwal Dayal verify et the contents under
para 1 to 8 are true to my personsl knowledgee Nothing

s false but truee So help me GODe
Signed and yerified at Bareilly dated og+h October,

) 1982. );{f7d - 4 /
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‘gplicetions #1794 dlonciith thls opplicoticd mey
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IN HE com@:@ THE DISTRICT JUDGBARAREILIY .
Noe | 0/ 1982,

Mlbc- o6 /61 Gda St ., N
ey

0 o5 eNOe 167/7 4—0

Remeshwar Deyal Son of Shri P.L. Rastogl R/o -
33, Gali Patwa, Bareilly ee. -«Appll cant~Pl alntlff Appellante.

Vse
1. The Union of India through the Secretary, .
Govermment of India, Ministry of Defence, 0\\\
New Delhie
2. Maje 0+0¢ HQe 6 Mtne Arty ‘Bde G/o0 56 APO.

Ze Lt Cole Aeshe & QMG HQ 6 Mtn Dive

6/0 56 ARC. | cecteiees Defendent Respondents.

Sir,
The applicant nsmed above beg to submit as unders-

Te That the appllcant is a plaintiff appellant in the

gbove named case end is well acquainted with the facts

and circumstances of the case.

».  That the gpplibcanthss moved an indigent eppeal. .
‘ 3 That 8¢10.82 was fixed for disposal of the appllcatlont

- of indigencye

4. That the epplicanthas suffering from dysentry and

fever with effect from 6¢10. 82 to 12410.82 on account of

which he was not 1n a position to attend the court on the

date fixede
5e Mat there was no other person of his family who couh

" attend the court on the date fixed.
4— 6o Mgt the applicant's application for adjournment date
Ny et 7410 «82 has been rejected and the gpplicant has been

—

J({.uwo%&;{uf - ordered to deposit the court-fees accordinglye

) ol M“J Uu"’p v Te Mot the dismisssl of the indigency apPlication of

M(ﬁ ‘ 1 M the spplicent hes caused him substantial losse

a{_}\/@w’lr &“\ 8. Taat in the interest of justice the order dated
8¢10.1982 is liable to be set aside and the appllcant‘

,, L/(.W (
Wh/?“ ‘XA ww" f application for indigency is lisble to be decided on
Ari! Merite

UL@ Tat the Medlcal Certificate of this effect had
LY regdy been filed on 1941082 and necessary affidavi
_Jis elso being filed herewith which could not be )

““" with the sdjourmment applicatione. , |

o ,N
QoA éfi b ‘ PRAYER
-7 ’\ LL/L/Q‘/ /C’qu -~
A It is, therefore, prayed that the order datu

_ Vo
e 2
OQ L([;Lﬂ» o{a \WM 84101982 be set aside and the application for 3

be decided on merite

M | 4.
@M

Dateds 29410, 1982.- , 9/4,(,/ ipplitalt —
(K Wéﬁiﬁmf' fopell
7[3'1/ b . M u%p N f )\'{P't*) (c v \/J Yadd 2
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MisceNoe186 of 1981.
OOSONOO 167 of 19740

Remeshwar Dayal Son of Shri P.L. Restogi B/o 0
38, Gali Patwa, Bareilly eeeces.. Applicant 'PlainXégéi

lante.
g Vse '
1+ The Union of India through the Secretary, _
Govermment of India, Ministry of Defence, .
\ | New Delhi. | | \\Qﬁv
Il 2+ Maje 0+Ce HQe 6 Mtne Arty Bde C/o 56 4POQ. °)
. 3¢ Lte Cole AeAe & QUG HQ 6 Mtn Dive
“1; C/0 56 APQ secesseces Defendent Respondents.
AEEIDAVIT, |

I, Rameshwer Dayal aged about 45 years son of
Shri PeL. Rastogi R/o 38 Geli Patws, Bareilly took oath
ahd solemnly stete as under:=~

Te  That the deponent is a plaintiff sppellant in the
above named case and is well gcquainted with the faets and
circumstances of the case.

2+ That the deponent has moved an indigent appesl.
3 That 8410482 wes fixed for dispossl of the application
of indigencye

4. That the deponent was suffering from dysentry and

fever with eff-ect from 6+10.82 to 12.10482 on secccunt of
which he was not in a position to attend the court on the
date fixed.

5« That there was no other person of his femily who could .
attend the court on the date fixede

6+ That the deponent applicetion for adjournment dated
7410+ 82 has been rejected and the deponent has been

ordered to deposit the court fees accordingly e

Teo at the dismissal of the indigency - application

of the deponent has caused him substantisl 1oss. o~y
8« That in the interest of justice the order dsteg \
841001982 is liable to be set aside and the deponent ‘

o

application for indigency is lisble to be decided on \
erite. %
" suov R Dol —
4;::zgﬁﬁﬁ€§ﬁneponent

o
I, Remeshwar Dayal verify that the contents under
~para 1 to 8 are true to my personsal knowledge. Nothing
i1s false but truee So help me GOD.

Signed and verified at Bareilly dated 29th October,

—_—
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IX TR COURT OF THE DISTRIGT JUDGE BARBILIY .

oo _ of 19824 @
Kicee Noa186/81

0eh 0&00167/7 e

‘Remeshwer Deyei Son of Shri P.L. Rastogi R/o
33, Gzll Potwa, Barellly .. -.Applicxm*r-m sintif? Appellent.

Vae

1, ™e Unlion of In2is throuh the Seoretary,
Govermmant of Indla, Wilalatry of Nsfence,
New Delhi. ’

2. Waje 0Ce HQe 6 Htae Arby Bds 0/c 56 APOe

30 Lte OCle Acie & Wr‘ HQ 6 Mtn 0ive
O/o 5 ARC / secse-ees Dafendent R@',,Qﬂﬁfﬂ”lo

8ir,

'Me sprlicant nened shove beg to subwiv as unders—

1e The® the gppli it le z pladntis? epmwllant in the
ghove nped csse and ias vell scquainted with the facts

and oirounstances of tha case.

2. Tasl the gvliennthes mevsd nn indizent appeale

3. Tagt Be10e82 was fixed for dimpossl of the eppllaation
f iudidgenay. ~ .
4e Thet the applicytiwas suftsering from dysentry and
faver with e2%cct from S¢10. 22 56 121082 01 sncoount of -
ehJel ks waw not in a porition tn etiend *he court on ithe
date fixode

5¢ Mné ihere was R bthuac cereon of hin fouily who ooul &
abiuind the court on the date fixed.

6+ het Gha mpnlicnt's applieetion for adjoramsat dated
Te1Ge82 oy been rejacved anwd e auplicont has been

or laxed Yo deposit the caurt-foss accordingly.

7. Tuh She dismiccel of the indigeuncy epallcation of

the spplicait has osured im suhstantial 1osse

S. Mgt in the intercet of jJuctice the crdsr dated
34101982 1y 1iable to be¢ set maide o2l the appliceutls
ﬁ.pp’i:!%cation for ipdigensy 4o 13010 +o be deoldsd cn

NBTA T

9« Tnt e Yedlcsl Certificste cf this effect had
slroady Decn 2iled on 19410482, a0¢ necesgary affldevit
is slsoc being £iled herewith which ool nok b £11 04
with the odJuarmsnt zvplicoticne

RBAAT AR -

It is, therefore, prayed thuat the crler Jated
Be1041982 ve et gaide aud the nypilezslien for 1udigenay
be daclded on murite

Avplicunt
Dateds 29.101982. _ Pitffe. Appelluat.

(e
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contention of the defendants responwants thet the
sald reginrter hac been werdat uie. The whiole version
of Rem Auler DW,1 is hearesay end ¢in 1ot be relled
and 1izble o2 he rejecied ona he finCirrs of the
court helow 1o *he contrxry is erroneous o be @,
cet coidu. - - \Y

30, Teciuse vae defondents resoendeacs inve olso not
EROCLCEG Tul ,roce Q. of o Bo oL dn vhish

the Coctn ws (A%E . ot Resdotos) L quzs icon was
Prasarit bo o weeded uil socotisulorly conoa ey viere

wder maies duTy powd o aLiritodn wad . olnce ihe

o » . & 2o . ot o e \- -v‘,_ - - £HO
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clewr 'Ly lier tnve v1Y1n14 the docume onts Iron “he

peras.l oo i don'sle oo 9a cecut of milice,

Speciiloilly unn they ave uader ruic ducy oama
W olteii oL Gal s wn Wl o ‘agE walsze the erurt,
namee L. 31;; of e deFendanis rosrcndents is
quite un enrble end 3% Qg oyfar theot tihicy nave
withoold Lk d.Oi;L."l(.;l". Loum the - -rusel 5P +he
fen'Lle ¢ vt or weount of wrlice, srecifically
when chay are Loiled o, 2roduce e —cmiited

avellable duveumsnts vith chew iu cuineesicn vich

el c 4

tic orid jrocewdings L., prachiding of the Domrd

i wviich Che dodunents in quea;,ticn Vas su oesed to

be rended ‘mz’c. The pesull is Lhat the required
Cocunent Atilendance Reginter was never weoded ous

and the gruae 1s oiill in their custody mi¢ any Linding
of “he court’ beles to the contrary 1g crroncous to

be cel ~side, '

31, Baéa&uge tae learncd lorer gowrt e aluo erred
In Lolding lbay the Cociuenus Lled by th. acpelloat
pla.:.nuii Luve not ne.n Loo; rly vproved hence the
findings oi the learned _over court ore crioncousky
and ageinst law and notl legully meintadnalle.
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Misc, No. 186/81

W\

Rameshwar Dayal Vse Union of India and others,
Sir,

n the above named case today [16.9.83) it was
' fixeqior the objection of the defendents respondents
‘ CE\L>;///// for Which-Registe&ed &/D notices have been sent to
RJ“ - E%ﬁg the parties concerned, Today when I {Appellant) in
the above noted case came and attended this Hontble
Court and wanted to know the further date for further
proceedings, I have not been informed about the same
by the clerk concerned,- I remain in the court upto
4430 P,M. and the clerkéoncerned have ultimately told
me that no orders for further proceedings in the above
Qi\ case have been obtained by hims Since under certain
unavoidable circumstances I will be out of station

. it shall be very difficult for me for such type of
' off and on dates,

fg; j It is/therefoigjprayed that it may be facilitated
' to have theaknowledge of further date by post at the
address asg given in the bottom or any other convenient

) means deems fit, ' /?
{ Rameshwar Dayal Rastogi )
_ House No, 2214, RN
17 _ Sector Noe. 16, .
:L , Dated: 16_0‘90 1983, Farida_bad KOld) HT,
MNe {Om/}’ (Corh -
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5 P67 1983

dly be adjourned for some other suitable
\\y/ﬁééz’ nder intimation to the applicant.
’(L’\%/\VQJ‘ - Dated s 14, 10.83 . &p-pl icant‘

‘KWJ/ {i;/z%&p Faridabad (old) Hr.

\

R 3o, 2€YBL =
UNDER CERTIFICATE OF POSTING.

Ce. F.Stamps due Rsel.50

L

BEFORE THE DISTRICT JUDGE, BAREILLY. | @

Misc. (Appeal) No., 186/81
| Wt
OeSe Noo. 167/74

Rameshwar Dayal Vs, Union of India & Others.

Fixed for 21.,10.83,

It is submitted as under:=

1. -~ That the above case is fixed for 21,10.83 but

the undersigned appellant~plaintiff could not attend
the proceedings of the case on this date due to his

illness and confining on bed. Necessary medical

Certificate is being sent under a separate cover.

2e That a period of a month will take place
for the restoration of my health and treatment.

3. That there is also no body else except the
ailing‘applicant (appellant-plaintiff) to attend
the case on the aforesaid fixed date i.ece on 21,10.8

4, That the absence of the applicant on the date
fixed is due to cause bevond his control as such
the adjournment is sought foz;_ with the request

that the necessary intimation of the next date »
as and when fixed in the case may kindly be intimated,
to the undersigned applicant, for which a self-
addressed envelop is also being sent under a separatgq
cover,

PRAYER

3

, nder the circumstances stated above the case |

( Rameshtrar Dayal )
Appellant Plaintiff,

Ho I\kJQ 2214'
Sector No., 16,
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c.?.stamps due Rs.‘g,saé/f,ﬁ(f.jj) @

sir,

1
- as and when £ixed in the case may kindly be intimatec ;

'fiat# wnder mtimatimn tc thc-z a@plicant.

3 Bateﬂ ¢ 14,120,834 - Applicnnt,

BEPORE THE m:grfamr mmm, swmm
Mise.ﬁmppeax) o, 186/81

068 M. 167/74 | ‘_ | \)\\ »\'é

Rameshvar Doyal Vs, Union of ff’_maiz; & Others.

TIR; if‘ submd eted 58 m‘iﬁeﬁ‘l*

1s %at the a?swe cage is m@a ﬁar 2i'$10,83 buh ,
the unﬁ@migmd apmzlantwplaintiﬁf czculﬁ not am.en&
the proceedings of the case on thiﬁ date dde to his
illnass and c:zmﬁiniﬁg on beds. Necesamy fmmaal -

{ficate s bein aeni: A snmReRt
o iicgte g m s

Z¢ ~ That a period i‘af a mmﬁ will take pléwe
~ for the restoration of my health am! tmament.

3 Thst there s also no bedy else mpt the
atl img appd jcant (apmnan‘*cwplaintifﬁ +0 attend
the case on thé afaresam fixed date. :9 «ev-on -21490583.

fixed to due to cwse hexyond his cmntrol as such
the a&gmmmnt is mﬁght for wit”h the request
that the necessary intimation of the next date

44 'R‘aat t:he abmnca of the applicanﬁ on thp mte ‘

t

to the undemic_maﬁ appiicant., for which 8 591£-*'
addressed exWemp 1is aleo bemg sent W Rpr=tpopata
W%f»&ﬂ S ,‘L" et

=
FRRYER

‘*imfiéz:' the c,imum 9 tmés statad above the case
may. kﬁ.nﬂly be adjmrned for some other mitahle

¢ Ramaahwar Dayal )
'“Ppellmtplaintiff. :

- Hafo, 2214,
v '6 - Sector o, 16;
Farddabod (old) HY,
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BEF(RE THE DISTRICT JUDGE, BAREILLIY.

MISC, No: 186/81 , ~ @

Remeshwar Dayal Vs. Union of India & Otherse.

| | F/F 15.11.83.

Sir, , il
oo In the above noted case Postage stamps worth
'?[-*“”f"”*w Rs»Zéﬂﬁ(ngeeS“EWa}~merewaccnmoanLgd herewith . _}
tolthe notices issued in cuestion to the defenden

respondents as already submitted. The total stam
\< submitted is as under =

1, Stamps already (Pos tace) affixed on ,
the 1‘ecnnqlte envelops Rse8.30.

2. Stamps - postage accompanied
hmrew1th- 20 Moge. Oof 0,10 Ps.each = Rs5,2,00

Total Postage Stamps = Rg,10.30.

/&\ ‘ . Purther compliance on the part of the
applicant appellant~plaintiff may also be COmmunicatep

ey

by post for which necessary self=addressed and
stamped envelop is also enclosed herewith. The

caase of getting information due to his silckness
having confined on bed and there is no body else »
except ailing applicant which is much less than ( :
: that even in your letter dte. 22411483 no hlnt even -

? I dis closed as to what type of compllance is needea =

K

from the applicante.

/g 7
( ReD. Rastdgi )

L- L “ | H, No. 2214, Sector 16,
| | r * Dated: 30,10.1983. Faridabad~{0id) Hee Lo
) } . . L = ..._....._‘_}
- Appellant-Pltff, ‘
Encl: &g abovee ' '
$- ' P3; Necessary Medical Certificate must have\
received in your office by now which has y

since been sent throuqh Reglsberéd A/D,
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BEFORE THE COURT OF THE DISTRICT JUDGE BAREILLY,
‘Appeal No.__ 7% of '1984'
Rameshwar Dayal ee..... ..  Appellant-Plaintiff

Vse.

1. Union of India through the Secretary,
Government of India, Ministry of Defence,
New Delhi.

t 2. Maj 0.C. HQ 6 Mtn Arty Bde
C/o 56 APO.
3, Lt., Col AA, QMG HQ 6 Mtn Div. C/o 56 AFO

a0 p Lol tnlle Ovelee U] R.29( (1) ~eoel ' s,
i/%ﬁﬁﬁaﬁf”é; s (D) (2 [: ) Respondents Defenden

AN
;

: ‘ /e L X C ’
LousRIBS) T st o3 B OB 4 (5 [ e

Te That in the above gﬁfga>case without causing
{ * injury to the rights of the appellant-plaintiff vested
: under law and without prejudice his benefits conferred
on record in the instant case and the facts mentioned
below, it is important to submit as under; -

2. That the documents mentioned in the list annexed

to this application are in possession and power of the

respondents to be produced in the instant case before
) this Hon'ble court which are very much essential and ~
! s relevent for the purpose, equity,and for just disposal
;fzi}fﬁ§§§§§§;f the issues involved, and to enable this Hon'ble court 3
7 ””\\E%@\o pronounce a just and effective judgment in the instantf
se; and,

That the prayer as made herein for summoning of

~_ 24 fhe documents mentioned iIn the annexed list is only to

W/ £ill up the gap of inherent lacuma/defect in the
evidence which has been produced by the appellant-plainti:
and existed on record of the instant case which is |
much less than that ke even new evidences can be
produced in the case as it goes in the roots of the

matter; and,

4. That the evidence to the extent of benefits

conferred to the plaintiff in the documents mentioned
" | in the list annexed to this application goes to the roots)

of the instant casej and,
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prejudicially at the detriment of the appellant-plaintiff
hence to go back the said prejudicial and detrimental

presumption and for the cause of justice in the insta3;:
W

case the sumwoning of all the documents as per list

oy
¥ 9. That the court below has drawn the presumption

annexed to this application are most essential.

10, That in the instant case it is estonishing and

impo}tant to note that vide oxrder dated.21.2,80 the court

}m : below in the presence of *“he parties the court below
~/}~ " and the respondents itself accepted the appointment letter

\< (Baper No.20 B) as proved document but in the final judgment
the court below in deciding the Issues Nos. 1 and 15
- contrary to the aforesaid fiﬁdings dated 21.2.80 having
no cause and without applying its mind on the record and
proceeded on errouneous assumption that the aforesaid
appointment letter is not proved. Thus it is clear that
in the instant case the orders of the court below itself
_( - speaking in different ways contrary to one another, hence
it is further crystal clear more than hypothetical level
that the findings and decision of +the court below remained
without applving its judicial mind vhich is much less than
that the court below did not apply its mind on the record
of the present case; and, |
11. That an affidavit is also being accompanied with
this application having too again disclosed the relevancy

" { against all these requisite documents menticned in the

-

list annexed to this application being treated as part

of the accompanied affidavit; and,

. That under the circumstances stated above and on
Ce of record its aforesaid order dated 21.2.80 +o the

denying the relevancy of all the recuisite -

PRAYER

It is, therefore, prayed that the resmondents -
defendents may kindly be asked to produce all the
documents mentioned in the list annexed to this application
for the cause of justice, proper disposal of the Issues
involved and for pronouncement of a just and effective -

judgment in the instant case. - , c
| _ B ng,ﬁayéf,/

Dated: 4. 5‘ ‘ g,(‘ Appellant




' ANNEXURE

LISY OF DOCUMINTS “T) BE PRODUC
DEFEIDENTS IN APE AL ID. :
AGAINST THE DXECNEE AND (RDER

OF IDIh & O”I
FOWER TO RE PRODUCED udFO’E
THE TINSTAY CaSE ON THE 7
THE ér. VE APIEAL,

THIS

Sl.No. Particulars of the documents

required from the respondents
o ’ defendents to be recovered and
l~w bProduced in the instant qppeal/_

T . ’ Case.,

T

¥ Hn“ L
(0~éb~f71m NO. 167/74) IN’RAMEHHWAR Divvats |
RS "HICH ARE T1 THEIR EQSumSSEON, CUS
I“TO KI' ._)-Llu
IRST DaY F THE MEARING TH

e ot v pmn

9

7“R Cl UPT IN

UNION s ‘
STODY,

VSe

CURT IN

Purpose and
relevancy of the
documents.

1. Copy of appointment letter
no. 372/ARTY Gated 18 Jan.!'64
lssued W»me»@<mrm6r%par
Bde Q/o 56 APO to the s woe’lanum

Pltff. in the instant case.
2. Cony o «etLGr Nb 372/7/ARTY
dated 18 Feb. 1964 igsued by
/(\ , the Maj. 0.C. qQ 6 Mtn Arty Bde
o C/o 56 AP0 to the qppellwnt~ :
PLlLEf. ,

-

3. Original letter dated 4.4.1964
*t / 4: sent by the plaintiff appadling

Lo the Head Quarters 6 IMtn Div.
C/o 56 &PO, Controlier of Defence
Accounts Meerut, @mmv HQ Deind.
and HR Armj Educa
(M,P.

| aticn Pachmani
v

Original already =~

riled (Paper
.20 B) to
pProve the rgame

To provez the
original already
filed (paper

No. 21B) as per
pPleadings of the
appellant-plt ff
for his benefigfal

causevhaving
oeclhaeo the sae
S 1lnoperative

copy filed
(Paper No. 220}

to - 340vQ5rthe
SLI"I‘S <
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S.No.Particulars of the documents @
: ‘required from the respondents . ,,
to be recovered and produced Purpose and relevancy of the
in the instant appeal/case. . documents.

=

5. Driginal letter dated 30.5.64 To prove the copy already
sent by the pltff.to the Briga- filed by the pltff.(Paper
dier 6 Mtn. Artillery Brigade No.25 C).

C/o 56 APO

6. Original letter dated 30.5.64 = do = (paper No. 26 Ga)
- sent by the pltff.to the
( Brigadier 6 Mtn Artillery
Brigade C/o 56 AFO.

7. Original letter dt. 30.5.64 =do= (paper No. 24 C)
sent by the pltff to:i=-

1.Col. HQ 6 Mountain Div.
C/o 56 APO.,

2. Col. Head Quarters 6 Mtn
Arty Bde C/o 56 APO.,

N 3, I/c Army HQ New Delhixk,
4, I/c HQ Army Education,
Pachmani (M.P.),

5, Chief of the Army Govt. of
India, New Delhi,

6. Controller HQ 6 Mtn Arty Bde
C/o 56 AFO.,

7. Brigadier 6 Mtn Arty Bde C/o 56 APO

8. Army HQ Adjutant General Branch
I DHQ P.O., New Delhi through
proper channel Maj OC HQ 6 Mtn
Arty Bde C/o 56 APO sending
advancelopies to all the above
/sub authorities from/srl.1 to 8 &
o ' under serial 7,above,

i 8. Original letter dt.23.9.64 sent by To prove the copy already

' the pltff. to the authorities as filed by the appellant=
menitioned above at serial No,7 and pltff., (Paper No.28 Ga).
copy to Maj 0.C. HQ 6 Mtn Arty Bde '

9, Original letter dated 5.1.65 sent - do = (paper No.29 Ga)
by the pltff, to the above authxori-
ties at serial No.8. .

10, Original letter dt.4.3.65 sent by - do = (Paper No.30 Ga)
the pltff. tot=

1.C0l, Hq. 6 Mtn Arty Bde C/o 56 APO.
2. Col, HQ 6 Mtn Div. C/o 56 APO

3, I/c HO Army Education,Pachmani (MP)
4, Chief of the Army Govt. of India,
New Delhi.

Se 2;18“3?01161‘ HQ 6 Mtn Arty Bde C/o 56

6. Brigadier 6 Mtn Arty Bde 7, Army HQ
Adjutant General's Branch DHQ P.O.
New Delhi and copies to (i) Ltd Col.
AA & QMG 6 Mtn Div.C/o 56 APO and
Maj OC HQ 6 Mtn Arty Bde C/o 56 APO

A?f/f‘

—

Contd.. 3 ,
(.



-} .
o
@ ‘— ) & / N
e =
- S.No. Particulars of the documents
x“\y ' required from the respondents Purpose and relevancy
o to be recovered and produced of the documents. :
in the instant appeal/case.
11, Original letter dt. 21st'8ept@ ’ 6%%9
1965 from the Pltff. tos- .~ = .
1. Col; HQ 6 Mtn Arty Bde C/o To prove the copy
56 APO. ) - already filed by
2« Col. HQ 6 Mtn Div. C/o 56 APO the pltff -
3. I/C HR Army Education, - (Paper No.31 Ga)
[ e QLT ‘ _
\ PaChmanl (P) . S in case file.
) 4., Chief of the Army, Govt. of
e  India, Mew Delhi.
" .« 5. Controller H 6 Mtn Arty Bde
F ' C/o 56 APO,
6. Brigadier 6 Mtn Arty. Bde C/o
56 &PO. -
7. Army Adjutant General's Branc
DHQ POO. N.e"‘-f Delh.it '
12, Originel letter dated 9th Feb. 1985 ~do-
‘ from the PLtff. to as shown above
» at srl. o.l1l. : v (Paper No.32Ga)
"~ 13. Original reminder letter dt.9th Bug. o
1966 sent by the pltff to the ~do~ ( Paper -
authorities as shown above at srl.ll. No.33 Ga)
14, ~@o~ dt. 2nd Nov. 1966 ~do- (Paper
. ' . . No.34 Ga)
15. - =do= &t. 18th March 1967 -do =~ (Paper No.
' ‘ : 335G

- §7 16, Copy of letter No. 373/35/aArty  To rebut the
e e~ Gte 17 June'67 issued by the contention of the
" Gypt. for Maj OC H@ 6 Mtn Arty respondents defendents
C/o 56 APO to the pltrs- that the pltff, with
>allant., : ‘ effect from 11.3.64

T was found absent -
without leave from duty,
etc. (Paper No.42 B}

«5
ny
ﬁk: . 17 of 1 letter dt. 27th J '
N\, ¢ 17« Criginal letter dt. 27th June "
N 21967 sent by the pltff. to the E?rfggvef{?edcgpy
-~ Becretary Govt. of India Ministry tﬁ&”élzfﬁ, ee by
of Defence, New Delhi through " (Baper Ho. 38 Ga).
proper channal Maj OC HQ 6 Mtn Arty Sper Ho. *
Bde C/o 56 APO, Its copy sent to
Maj I/c 6 Mtn Arty Bde C/o 56 APO

and Army HQ Adjutant Branch DHQ
PeQs New Delhi.

18. Copy of letter No, 373/37/ARTY Original already filed

dte. 18 Jul '67 from Maj OC HQ by the pltff. to prowe
-6 Mtn Arty Bde C/o 56 APO to the same for the
the Pltff. (Rameshwar Dayal). benefidial cuase oﬁkhe

appellant=~pltff,

Contdese 4
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Sl.No. Particulars of “he documnents . 7
recuired from the reshondents /;;
defendents to he recovercd and Purpose and QL“‘“'

——— . v e,

19,

20,

21.

' 22¢

23.

25,

6o
T

b

Reminder dt, 23nd April 1968

Procuced in the instant cased

relevancy of the
apneal.

docunents,

Original letter ¢, 24th July Copy filed to
1967 from the »ltFe, o Ma§ brove the gime

HQ 6 Mtn arty Bae C/o 56 APO (Popor 1. 42 ¢,

Ofiginal reminer letter dt.
20th Jen. 1968 from the PlLtff

to Maj OC HQ 6 Mtn arty Bde ~do=(Reper Ho.450)
C/o 56 APO
-do- dt. 21st March 1968 ~ =do-(paper Lio.___ }

Original reminder dt.25.3.68
from the PLtff to the Secretary
Govte Of India Ministrv of
Defence, New Delhi.

e

Copy of letter No. 373/RD/44/BRTY = Origiral 7ilaad to
adt.¥ 29 March'68 to the pltff brove this letter
from Maj,. DDA & QMG 1s and can not be
) decision of the
departnental
appellate authority
- in the instant
case (paper
| _ Ho0.45B) , and

~lo=(pzper Nb-49f§3.

. to prove that since
_ " : the impugned -
' , termination order

P dt.18.2.64 is withot
. - jurisdiction as it
Ny - based on no evidence

R : hence this order at.,
o 29.3.68 is also bhad
@ in law and without

: jurisdicticn too.

from the pltff. to the Secretary, cony already filesf

Covt. of India HMinistrv of to prove the same

Defence, New Delhi and comy sent to: (Paper Me,52C)
(1) Maj OC 6 Mtn Arty Bde C/o 56 APO

(2) Mej Deleds & QMG MO 6 Min arty
Bde C/o 56 &4PO

Original reminder dt.25th June, ~do= (Paper
1968 from the »ltff. to the No.56 C) .

Secretary, Govt. of India Ministry
of Dzfence, New Delhi and copies
sent toi=-

1. Maj. OC HQ 6 lMtn Zrty Bde C/o 56

- APOC, :

2. Maj DDA 6 (MG 6 Min Arty Bde C/o |
56 AFO - ~A0=~(Paper No.62C0)
-q0~= Cte 9;15022 O (paper I\.,YO.()BC)

=-lo= Gt 1763 af

13,6469 ~Ao=(paper No.64 C)
"“(10'6' ata ool
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SeNo. Particulars of the documents ‘ i
gquired from the respondents
0 be recovered and produced purpose and relevanc
in the instant appeal/case. documents, y of the
29+ Original reminder letter dated Co
py filed. To prove the
8.9.69 from the pltff. to the same (Paper £o. o £},
’ Secretary Govt, of India Ministry 65 C
;_ of Defence New Delhi and copy '
sent to :=
‘( 1e 2aj OC HQ Mtn Arty Bde C/o 56
2. Maj DAA & QMG 6 Mtn Arty Bde
C/o 56 AFO
30, =do= dt. 17+9.69 =do= (paper No.&% &).
el . 61C) -
31. X~ dt. 10.2,70 (original =do- (paper No.66 C).

reminder)from the pltff to the
X2, Secretary Govt. of India Ministry
of Defence, New Delhi.

t‘ 3241.0riginal reminder dt.28.3.1970 =do= (Paper No.67 C)
from the pltff to the Secretary,
Govt, of India Ministry of Defence
New Delht. having addressed to s=

3%. 3. Maj OC HQ 6 Mtn Arty Bde C/o 56 AP0
3. Maj DAA & QMG HQ 6 Mtn Arty Bde
C/o 56 APO.
4, Ha 6 Mtn Div C/o 56 APO

330 Original reminder letter dt 025.4.70 wdO= (paper No .70 C)
a to the Union of India through the
. Secretary Govt. of India, Ministry
M, of Defence, New Delhi an oC
L &)7/// HQ 6 Mtn.A;ty'Bde C/o 56 APO.

\ 34, Original reminder letter dt.3.8.70 from
> the pltff to the Secretary Govt. of ~do= (paper No.25 C)
Y India Ministry of Defence, New Delhi
and copies sent to the Authorities as
shown above at Srl. No.11 on page 3 and
Maj. OC HQ 6 Mtn Arty Bde C/o 56 APO

35. Original reminder dt. 10.3.71 from the =do= (paper No.76C
pltff. to the Secretary Govt. of India
Ministry of Defence, New Delhi.

36, Original Attendencé Register for the (1) 1o prove that the

~

year 1964 for the plaintiff as pltff, worked in the

maintained in the office of the Maj. Department upto

0.C. HQ 6 Mtn Arty Bde C/o 56 AFO 24 ,3.64 and thereafe:
e was deprived Xm

by the authorities. t
K Y illegally /work from

o 5=3=64, Hence he

B is again entitled even alone

for this reason for the

reliefs claimed in the original

suit & ofpese€, |

(2) And to rebut the contention
of the defendent that the
pltff, did not work upto
24,3,64 as pointed out too
in the plainVaM

Cmtd.... 6 .
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S.No. Particulars of the documents

required from the respondents

Purpose and relevancy
to be recovered and produced in of the documents.

the instant case/apoeal.

b

-»

Original reminder letter dt.
19.7.71 sent by the pltff to
the Secretary Govt. of India,
Ministry of Defence, New Delhi.

Copy of letter No.F.02051/Appeal/
G8/ARTY.3/15855/D(Lab) dated

14 March 72 sent by the Under-
Secretary to the Govt., of India,
Ministry of Defence, New Delhi

to the Pltff.(Sri R.D.Rastogi)

Original Notice U/s 80 CPC
dated 28th Oct. 1972 from the
pltff. to the:-

1. Union of India through the

Secretzry Govte. of India,

Ministry of Defence, New Delhi.

2. Maj. OC. HQ 6 Mtn Arty Bde.

3. Lt. Col. A% & QMG HQ 6 Mtn Div

37.
| 38.
b

\‘ z
\\.
39,
40,
i 40

&
N

C/o 56 APO

Original letter No, 373/ARTY dt,
24th July*' 74 sent by G.C.8ingh,
Capt. Offg. DAA and QMG Comdr.

~HQ 6 MTN Arty Bde G/o 56 APO to

Shri Rajendra Kumar, &dvdcate,
DeGeCe(Civil) Bareilly(U.P.} and

)

Copy filed to prove
the same (Paper M,77C)

Original filed

to prove the same

- for the beneficial
cauge of the
appellant pltff.

as per his pleadings
in the case,

(Paper No.78 B).

Copy already fileg
te prove the same
(Paper lo. 80 C).

Copy as received
to the pltff. is
already filed
(Paper Noe.____

for the beneficial
cause of the

its copy to Rameshwar Dayal (Pltff,)  appellant-pleff,

S/o Sri Piarey Lal 38 Gali Patwaj
Bareilly under Registered Cover.

as per his pleadings '
in the instant

case.

Contdeecees 7
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SNoe Pérticuia;s.of %hé éoéuﬁeﬁté T
required from the respondents
to be recovered and produced

in the instant appeal/case.

Purpose and relevancy
the documents,

Y
%%

bl Rl 2 Rl Tl Rl R N PP

-

original

Salary and notice payment register,
vouchers, payment documents either
payment made in the office or through
Money order #tc, to the pltff,

41,

ﬁf
L2, Copy/original appointment letters
for all the persons made from 1964
to date on the post civilian clerks
\. 43, Original files, Registers, etc. etc.

as maintained in the office of the
defendents in connection with the
present suit/appeal from 1964 to date.

(\f“ %7
To prove that the

appellant was present on
his duties throughout.
And to prove that the
contention of the respon=-
dents that the pltff.was
absent from his duties
as alleged in their W.S.
in para 3 is wrong.

Ro prove that the
appellant was the senior
most from those clerks
which were subsequently
appointed after the
appointment of the
appellant,

2 o
To provék%eneficial
cause fog'the pltff.
and to prove that the
required attendence
reglister as summoned
at srl.No.36 above
must and is not weeded.
out till now. HKux
And to prove that the
pltff./appellant is
entitled for the relisf-
as claimed in his
original suit, and all
benefits of the servicem
pay and allowance

retrospectively till .
Y : date 2 & - =
)~ 44, A1l the documents including as fotsat= ofpest s =
alleged by Mr, Ram Autar DW 1 in
the instant case to acertain :- To rebut the ~

(1) Under whose authority's order the
requisite attendence register of
1964 as shown above at Srl.No.36

has been sent to Kathgodam,

Despatch regiser/document to
ascdrtain its entry for sending
kmxthe aforesaid register to
Kathgodam alongwith the name of
the person who has actually
despatched the said attendence
register.

(i}« The name of the person who has
actually received the aforesaid
attendence register for 1964
at Kathgodam alongwith the record
in which it was shown and entered

(8-

oral statement of DW1
(Ram Autar) in the
instant case.
prove that the

And to

for its having received at Kathgodam,

contd... 8
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S5.No. Particulars of the documents
requirzed from the respondents

defendents to be recovered and Purpose and relevancy

produced in the instant appeal/  of the documents.

CASCe- ) - .o . \
44.(iv) The name and designation of requisite

the person who actually weeded out or
destroyed the said A@tgndance Reglster register of 1964
of 1964 aloncwith original records a5 shown above
maintained in proof for weeding _ aﬁ orl No. 36

. . - * 3 enda , 't o'
or destroying the said attendance is still with

reglstere. the respondents
‘defendents, in
order to prove the
relevant point in
the instant case that
the appellant pltff.
remained in the
service of the
Department concern

- Attendance

)( (v) The name and designation of the
\ ' person/authori ty who has actually
ordered to get the aforesaid
Attendance Register of 1964 to

- be weeded out alongwith its
actual order for weeding or
destroying the same.

(vi) The name and designation of the upto 24.3.64 vhere=-
authofity alongwith original 2fter Weeefe25.3,64
. orders in writing who has witness="he was illegally
A -ed in proof that vhether the deprived to worke. As
) aforesaid attendence regizter ' such again even on

has actually been weeded out. this point the appella¥¢
(vii) The year and date of the QprltIf' is entitled
weeding out of the said Lor th? ent%re_?ellefs
Attendance Reoister of 1964, as.c%al?ed tnonls: f
as shown above at Srl.No.36. original sult, )

(viii) Besides above all the relevant
records, file, register, orders,

iy etcs. to ascertain whether the said

4+ attendance register of 1964 has been

' weeded out or not. In other words
to prove that the aforesaid

Attendance Register as shown above e

at 8rl. No.36 is still in the custody SO :
- and power of the respondents defendents =~ " - \\
- to produce before this Hon'ble ccurt

in the instant case/appeal.,

(ix) Names and designation of the Board
members etces who have taken decision
in the Board's meeting for destroying
the said attendence register of 1964 “
alongwith the date of the Bosrd's meeting -~
for destroying the said Attendence register
of 1964 as alleged their(Defendents!)
witness Ram Autar DW 1., in the court below
in-the instant suit. '

(x) All the Record in original == To rebut theF
of the Board's meeting for destroying contentlion OX
the said Attendance Register as alleged the defendent;;
by their (Defendents) witness Ram Autar respondents t
DW.1 in his cross=examination in the the requisite,
court below on 30.7.81. ' ) sald Attendang

‘Register has beei

destroyed.In othe
words that the

Tequisite attendence

«.. @
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Srl.No. Particulars of the documents
required from the respondents purpese and
defendents to be recovered and relevancy o§§§
produced in the instant appeal/ . the documen

case.
Contd := : %// .
| (O

as shown above at -

\ _ o srl.s No.36 is still ’
’L SR ‘ : . ' in the custody and
/&\ “ \ . power of the -
‘ - respondent defendentse

Dated‘z é7 ‘,’/ 81/ ‘ - Appellant~-Plantiff,
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IN THE COURT OF mﬂn‘sISTRz‘”

C. Avpeal No. \ti _

CeS. MNo. 167/74

GoR " Ba&RETILLY .

Rameshwar Dayal Vs, Union of India & others.

AFFIDAVIT,

I, R.Ds Rastoyi S/o0 Shri P.L. Rastogi aged
\( about 45 years R/o 38 Gali Patwa, Bareilly, do
‘ | hereby take oath and solemnly affirm as under s=

< - ;3]-‘\ e That the deponent is the appellant-plaintiff
S é"7\‘1ﬁln the above named case and well versed with the
{ﬂ?fﬁss” i )ﬂ\cts and circumstances of the ase.
LA e ‘ !
Rl i«
Thdl

. O -1
. " - !
~ / I’hat the anpllcatlon dated 5 - ‘], g('r accomp

to this affidavit treated part of this affidavit,
and it is stated that its para 1 to 12 are true to

the best of my knowledge based on record while “the
contents of para 13 are legal which is a just and

bonafide prayer which I believe to be true on legal
advice.

3« That the documents desired to be sumroned and
produced before this Hon'ble court as mentioned in

i

the aforesaid list which ig accompanied to the said
application alongwith this affidavit, are;

(a) very much relevant and pertinient documents for
. the purpose and just disposal of the Issues =
J; involved, and for pronouncement of a just and
N effective judgment in the instant case; and

(b) to ascertain that tha impugned termination
notice dated 18th Feb. 1964 (Paper Ho.21B) is
void, illegal;and,

(c) to ascertain the factum that the termination
of the appellant deponent in +he instant cas
was contrary to the terms and COFdlLlOQS of

- -4 the aforesaid aprointmcnt letter and law of
the land; ang,

Contd@ eo 2
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termination order dated 18.2.64 was kad on no

evidence hence the aforesaid termination o;ﬁertj
ith jurisdiction wﬂ/ﬂ%ﬂwﬁf
: was passed without jurisdic P)
J ﬁ/

o 9” e O . ' ‘ ' . Y
_ Similarly as per settled law and cordinal N

principal'of'law the oréer dateed 14.3.72 (Paper
No.B/78) passed on appeal affirming the original
impugned termination order dated 18.2.64 was bad
because as stated above the original impurned -

. termination order was bad in law, Hence the _

| L production of aforesaid letters dated 18.7.64 (Paper

Ho. B/40) and dated 14.3.72 (Paper 1.B/78)are

: 3 too pertinient documents. for the purpose of just

| | disposal of the Issues involved and for prohouncement

of a just and effective judgment in the instant case

hencé the production of required documents as per

enclosed list including the copies of the above
XY
N

f%@hid(péper No. B/40 and B/78) are esSen@Egl tp prove
L Y

S s

~#he original as existed on file and summoned as
3 . , :
rr enclosed list of documentss and,

(£) That tﬂe court below has drawn the presumption
prejudicially ét the deteriment of the cieponent -
(appeilant plaintiff) hence to go back the said
prejudiciél and departmental presumbtion for the
causge of_juétice in the instant case the sumnening ,
"y of the documents, as per annexed list to this oo
affidavit being treated as part of this affidavit, &
are most essential; and,

(g) that to establish that the respondents! letter

e dated 29 May, 1968 (Raper No.45 B) is not andcan not
. kT,
,»L be the decision of the departmental appeal, ang,

(h) (i) to establish that vhatever the phraseology
. is used@ in the pleadings of the appellant deponerit
1 and on face of record in the instant case it is clear
| ' ‘ that the first decision of the departmental &ppeal - f
of the deponent

is only vide letter dated 14th March,
1972 (Peper Mo, |

78/B) as such it is clear that the
\ ‘suit filed within the limitation prescribed i,e, ]
N |

| , &¢\ much prior before exhausting the Prescribed perioq f/
} S¥Q ‘gylé;)§§\ of limitation, and under f

all the Ccircumstances

stated herein and as it may be arising out of the

\ Clrcunstqnces of the Case the suit is fileg within

the limitation Presc¥ibed i.e. much prior before
exhausting the pre

i

SCribed periog of limitation, ang, |

contd,..4
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r assumption that the aforesaid appointment letter
is not proved; Thus it is clear thét(in the
ins-tant case the orders of the court below itself
speaking in Aifferent . ‘ways contrary to cne another 7
hence it i€ further crystal clear more than = ‘ Qg?
hypothetical level that the findings and decision
of the court below remained without applying its
judicial mind which is much less than that the court
below did not apply its mind on the record of the
> present case, hence all the documents as per
e enclosed list herewith are most essential to prove
| e the same again more than hypothetical level, |

\ _ ' w/

6. That under the c1rcumatances stated above and
- ' -, on face of record the or¢er of the court below
‘{‘L{,j*x‘ , dated 21.2.80 to the extent in denying the relevancy
MY S ﬁ"» of all the requisite documents is also erroneous,
o | void and not maintainable under any law of the Land
hence for the cause of justice the prayer for

summoning the documents as per accompanied app7icationv
% VT€Q '  Eﬁ , with list of documents 1o llable to be accepted

o | | in toto, and for the cauae o< justice reWpondents -
defendents may be directed to produce all the

requisite documents in the present case before
this Hon'ble court.

‘.
7
'

e

PONTNT

heicontents l the above T~

paras 1 to 6 are true to my knowledge. Nothing
L2 is false except true nor'vnything material has
~AL o been concealed so help me God.

o
Verified this day of éf C? 2915 |

at Bareilly.

Verified that

‘
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' X ‘ 5 ¢ assumption that the aforesaid appointment letter
is not proved. Thus it is clear that in the
ins-tant case the orders of the court below itself
speaking in different - -ways contrary to one another 7
hence it id further crystal clear more than - Qg;
hypothetical level that the findings and decision
0of the court below remained without applying its
judicial mind which is much less than that the court

| below did not apply its mind on the record of the

~f present case, hence all the documents as per

wjr*h enclosed list herewith are most essential to prove

| the same again more than hypothetical level. i

o/

6. That under the circumstances stated above and

eaW

W o\ v
on face of record the order of the court below
i | dated 21.2.80 to the extent in denying the relevancy

IR Foed

=0 of all the reguisite documents is also erroneous,

void and not maintainable under any law of the }and
E{; hence for the cause of justice the prayer for
ﬂ\ _ summoning the documents as per accompanied application
f€}m~ Co with list of documents is liable to be accepted

! in toto, and for the cause of justice respondents °

defendents may be directed to produce all the

4
e

I

requisite documents in the present case before
this Hon'ble court.

Y

A~

C?( PONENT

hexgzz;@nts l the above

paras 1 to 6 are true to my knowledge. Nothing
A is False except true nor'wnvthing material has
A o been concealed so help me God.

"""
Verified this day of éf ﬁ} éQi%
at Bareilly.

Verified that

.
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Appoa 2l . ?_,__._. of _1981,;

vee.. Appellant Plainti

BEFCRE THE DISTRICT JUDGE, BARELL Y.

*

Civid

'..J

Rameshwar Dayal o

VS«

Union of India & Others ese »e- Respondent Defendentss

@g_li cation under Order 41 Rule 33 rcad with
Seacion 107(2), Section 358, Order XI R.21(1),,

omer 43 Rdlcim and R.1A(L) , cSsgoReT T ¥

D s 10905 »«W A.z;zsf.: ?.méfﬂ
%i

Reg: To struck out the dbhynce o
Re spondents “uehon‘euL as
to digcover and produce €
aellveratoiw to cause injus
“bowo nv;~ ase L tny Jdete
AUL°L$WP plaipnifs - Re’er
court )elow Aated 21 ra
Order. 21.4.80, and pnov also foiled to :
sroduce weeding letter = fer oraer oF
+the court helow dt. 23.7.80 on their
(respondents defendent ' applicationy )
hesides above they also failed to pay cost |
refor order of the court heloy dt.2ls 4. QOaé‘

I
o

4

Without prejudice my interest and richts

vested on face Of record and under law For his

beneficial cause in +he ingtant casc it i subnitted

as unlers= v

1y That in the ahove note’ case the court haloy
who pronounced the judiment and a docrce is drawn
up:. it is submitted +hat fox the under menti ioned
reasons such order and judgment should not have

heen proncunced except tO struck ocut the Cefence

J

-

of the respondents de
in the position as 1t they had not defended and the“‘
. . h £

fendents to hHe placed them

orders should have been passed accoxdingly as

already prayel wvice appellant pltff. applications
(:]\atej 2 jJ"FSQSO[ ‘1.5. ‘7‘80) 260‘7@80 i 4*9n80 6.1‘1(1 28&4_81
existing in the instant case file.

Contieee 2
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" 2. Because the defendents did not discover and ’

produce the documents as ordered on 21.2.80

by the court bhelow.

3. Because to sustain the truth whether the requisite
document has been weeded out or not the court belozi/
\ - " ordered vide its order dated 23.7.80 (P Paper NoJ-Z%E}
e ‘ o td produce the original letter or'the'depar+ment
\ o of weeding oub cf the reﬁul site Attendence =
s | Regigter of 1964 which under Rules it is kept
A permanently which is much less than that 1t-ﬂuet
be available with them upto the decision of the
instant case but they failed even to produce the
same. Hence it is crystal clear that the reaui ed
essential document (ALL@LU’DCC Register) is still

.

n their custody, vhereas the defendents purposely

1~

,{\ ' deliverately and to prejudice the case of the

-

appellant pltff. did hot produce the reguired

¢
c

©
o}

dence register having put it back which is
ear especifically they failed to produce the
ginal weeding letter as ordered by the court

ow vide its abOve'referred order dt. 23,.7.830,

';e“ause-by perusing the Rules contained in
@ppendix 13 under Rule 284 of the 'General -

Financial Rules, 1963" the Attendance Ranhm%el

as required by the court below vide its order
{ dated 21.2.80 is mandatory on the part of the
/kf’ defendents not to destruct the said Register till

the fina l dloposa of the present case.

5. Because vide Note No. 5 benoath the Instructions
£ #Appendix 13 under Rule 284 at page 251 of the
' General Finance Rule5'1963' it is clearly laia

down that "Full tails shall be maintained -

permqaent r 10 _each office of all records destroved
from time to time.  And vide lote Mo, 3 & 4 of

+he said Financial Rules 1963 at page 251 it is

clear that the Head of the Department may order

in writing the destruction of the record and a

list of such record shall be forwarded to the
and/or the_ @Accounts Officers
|Audit Officers/specifically the recuisite Attendance

Register is subject for Auﬁlt_PurPOSer'Slnce the

Contdae.. 3
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10. Because as discussed herein. above the defendents

deliverately, purposely and malafidely did not
produce the.fequired Attendence register 1964 he e
any question to produce secondary eviédence in (i§§
this regard does not arise which is much less than
that as provided U/s 65(C) of the Evidence Act
that secondary evidence like in the present case
can not be produced whsare the original dccun@nts
R has been even destroyed or lost aris 1ng £rom the
~- , default or neglect of p party like in the present
~K/ ' case by defendents as alleged by them thouah in
N fact all the requisite doducments 1nc‘udlng attendance
Register of 1964 are still in their possession -
which is much less than that the like in the

DPresent case the hearsay evidence should not and
Ty BTAEELE Shiou.d not

can not be accepted as per cardinal and seutled

T as stated herein- above
law of the country, hencgéthe evidence of thair

witness DW 1 Ram Autar is clegrLy-contrarv to law
and facts and can not be- accepted specifical L1y

the same is hearsay as alleged by the said witness
himself.

Because as discussed herein above and non=production
Of weeding letter the defendents 'dis not get any
right to produce the oral evidence hence the

\ : evidence of theit witness DW 1 can not be made as

'{ bart of the instant case, which is much less
than that the evidence of their witness DW.1 Ram
Auter in the court below is only a"heresay"hence

2N as per settled law as well as per secti~n 60 of
- (M__—\—“_
: i' { Evidence Act such hear say oral evidence cannct

| be accepted. As such the court belay contrary

—

to the law and facts Of the present case allav ed
the evidence of the defendents withess DWWl Ram~
self ex chnatony aoollodtlon dated 28.,4.81 moved

in the court below requestlng therein not to

N e
P B R T S [ - PO .

Autar. Whereas the appellant pltff vide his



AN

same is of Financial character as laid down

at Srl. No.9 of the List of Papers containing
fFinancial character' at page 249 readik57ith note

at page 257 of Appendix 13 of the above referred @
eSS

!General FTinancial Rul 1963,

6« Because as discussed above in para § and ag it may ’
be it is clear that weeding letter as well as
Permigsion of Auditors and/or permission of the
Officer who ordered to weed out the said Attendance
Register was ﬁeVer placed on, record in the present

+Lenmance
case hence it is clezcr thatkhe said/register of- +the
appellant pltff, for the year 1964 is and must be
in the custody of the de~ehoencts as yet, and any

.

centention contrary to it is liable to be rejected.

. ' o
7. Because the defendents could not produce the Wﬂedlng*

letter vhich is a record as per rules and as
pointed out above in bPara 5 is to be maintained
‘Permanently in their of ffice hence no other evidence
like oral evidence Of Ram Zutar DeW.l is Permnisshle
o utter that the requisit Attendence Register has
een weeded out which is much less than than hig
m; vidence of hear say only, having no sanctity im law
"and much less than that ag ber secticn 59 @Q;Qé@t@?’
- Of the Evidence Act the contents of documents like:
in the present Ccase as done by their witness DW 1

Ram Autar can not be proved by oral evidence,

8. Because as dis cussed @bove in para 5 the defendents
are duty bound to maintain full details '@rmanently ‘
of all records if destroyed at any time, and any
contention etec, contrary to it of the court below
and/or ag alleged by their witness DW.1 Ram Autar
is not acceptable and liable to I rejected. The .
contention of the defendents? sai& witness DW.1
Ram Autar to the effect that under rules they are
not required to maintain the details of the destroyed
documents like the requisite attendence register is
not only contrary to the existing rules but clearlv
evident to the malafidies of the defendents and
obviously shows that they are bent upon to prejudice
the case of the appellant plftt. and they (defdts.)
did not want justice in the ingtant case at the

- detriment of the appellant plaintiff, which is again

] much less than thak no original rulgg_ﬁgx§~_yer brought -




ps
|

[

9.

A

;’E#e. on 13 7,74 anﬂ subsequent7y on 12.7.,76 which %
/

s.) [
. “ghuch less than that the defendents in the aforesaid

-l - . ///(/\
as such in this regard the court below has
made a manifest error in relyving upon the
version of their witness DWW 1 Ram Autar in the {g& -~
absence of any original rules in connection
with the weeding of record as alleged by the

sald withess.

Because as stated herein above it is obvious that
due to the malafides and prejudiceness of the
defenidents respondents including non-production

of the weeding letter clearly establish that the
requisite Attendance Register of 1964 is ctill

in the custody of the defendents which is much

less than while the defendents in their application
dated 21,4.80 (Paper No. 119 Gha) moved in the
court below themself admitted the ,existence of the
said Attendance Register 1564 whi .;a531n much less
than that the defendents respon&enté in their
written objection dated 17.1.80 (paper No,117C)

\

- “b,%n the court below falsely malicely and nrejudlceously
 )£i;egeQ that they did not receive the list of documents,

i

L

objection also clearly and impliedly admitied the

existence of the said requisite attendence register /1

0 s 2 o .2 g ) s s J’
as in their said objection (paper No,117C) it - is )
ﬁtated that the attendance reaister, 7S nvt needed

B e R Y T

at the stage. In other words it is clcar_ that the

cald register uou1ﬁ be nroduced by them ‘hon neeﬁf

lech is much lnﬁs than that the aforesaid objoof
were filed by them on 17.1.80 where as the CCULt
below fixed the cate for its disposal on 21 2 8
and after such a lonn gap when the court belo~
21.2.80 taken up their aforesaid objecticn t¢
in the presence of bot th the parties where tV
defendents again a@mlttcﬁ the exis tenqng;;

B I, ~ o IR

attendence register Otherwise the court bdﬁ

no cause or occasion in dlrectlng the ﬂcf

o e

O ——— At Stk e i,

respon@ents,aFtor hearlng the parﬁies, f

on 21.2.80, to prouucg“tne roculslté'af
Q Reglster

i s s *‘.&7

/

i
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(12) Because the cardinal principal of law is that
oral evidence can not be accepted to prove the
statutory provisicns unless the original is produced

. . v
before the court, = <:> .

(13) :That on the principal cited above in the last
preceding para 12 the oral evidence of the
defendents witness DeWs1 of Ram Autar adduced in
the court below, to the effect that in the
Department of the defendents respondents there
Q{ ' is no provisicn to keep the details of the record,
like the requisite attendence register, destroy
from time to time, can not be accepted which is

/’l)u\

much less than that as pointed out in the preceding
para 5 that under Rules and law full details are
required to be maintained permanently of all
records including the records like the requisite
attendance register 1964, and much less than that
as discussed herein above in the relevant paras

| the requisite attendence register is still in the
custody of the defendents respondents.

Because statutory rules or law can not be
accepted unless it is produced before the court
in original. According the defendents letter
No. 373/ARTY dte 27 May 80 (Paper No. 125/B) as
produced in the court below on 68.80 in the
absence of original Regulation before the court

can not be accepted nor the oral evidence in
regard the procedure of weeding out the record,
can be believed. Hence the aforesaid paper

No. (125/B) and oral evidence of their witness
DW.1 Ram Autar as stated herein above can not
be made as part of the record of the instant
case which is much less than that under Rulew
and law as pointed out above in para 5, that
full details of the record including the record
like requisite attendence register 1964 are to
be. kept permanently. Since no original weeding

L

letter show=ing therein that the requisite -
attendance register has been weeded out hence

| again it is clear that the requisite attendance
of 1964 is stil%,and must bg;as per rules, in the
possession of the defendents which is much less

Contd... 7
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15.

L 9
than that the defendents vide their application
dated 21.4.80 (Paper No.119Gha in the court below
have themselves admitted the ex1stence of the said
attendence register, as such the non=-production of |
the said requisite attendance register on the plea
that the same has been weeded out being afterthought
cannot be relied upoq_g;ﬂggggpﬁed whfzh is ruch
iess than that a party like the defendents in this

regard can not be allowed approbate and reprobate.

Because for destruction of record like requisité
attendance register, the defendahts relied upon

on the &Army Regulation 1962 but the same can not

be accepted sinée the said Regulation was never
produced beforé the court which is much less than.
that the said Regulation of 1962 even if any can not
be over-ride the 'General Financial Rules, 1963' as
‘detailed above in para ST

( In this regard the prevalling Rule as contained in Rule
30 of fCivilian in Defence Services (Ctaesiflcations,

! control and Appeal) Rules 1952 is ﬁ; clearly laid

down there that all records like present case all
records including_the requisite attendence register

| must be kept and available for the inspection of

departmental authorfies, whereas the departmental

appellate authority passed order in the departmental

appeal of the appellant pltff. on 14.3.73 and
thereafter immediately filed the present suit in 1973
hence it is again proved that under Rules and
law all the relevant recoras including the requisite

attence register must be existed and kept available
atleast tillkhe disposal of the present case .

Contde.. 8
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BEFORE THE COURT OF DISTRICT JUDGE, BAREILLY.

Appeal No. of 1983

0.3, No., 167/74

Rameshwar Dayal  eees. Appellant-plaintiff

Vs

N: 1. Union of India through the Secretary,
B Government of India, Ministry of Defence,

i New Delhi.
B 2., Maj. 0.C. HQ 6 Mtn Arty Bde, C/o 56 APO

, Z MW«’W’D 3. Lt. Col. AA & QMG HQ 6 Mtn Di;'. C/od56tAP2 -
espondents defenden
I e N firs i) At Y
E;;ENIE’Ehe above named case without allowing

injury to the rizhts of the appellant-plaintiff vested
(\ under law having not prejudiced the benefits conferred

| to him in the documents, p}eadings, evidences, etc,

existed on record in the instant case and also not to
prejudice of the facts mentioned below, it is important
to submit as unders=

2, That one of the grounds of the appellant throu

out in the instant case in the court below as well as

- in the memorandum of appeal is that after expiry of th

f initially prescribed probation period it was never -

/ ' extended beyond 8th Feb. 1964,and after that with eff
//%)///// from 9th Feb. 1964 he became confirmed substantive

v Government servant, but the findings and decision of t

1¢5 : (Vcourt below to the contrary is erroneous and deserves

s to be set aside,

S That being a precautionary measure to prove m
than hypothetical level the existence of the fact th
the probation period of the appellant-plaintiff was
never extended beyond 8th Feb., 1964 and with effect
from 9.2.64 as per terms and conditions of the appo
ment letter dated 18.1.64 (Paper No.20B) he becanm
confirmed permanent Government servant hence
following grounds besides as stated above
be arising out of the circumstance of %
1t is requested that the affidavit acc
application may kindly be accepted and
evidence having formed part of the in

the prayer as made in this applicatxg
accepted: -




;
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4, Because the evidence which sought to adduce as per

5

6.

T

ﬁai‘/’l/w/A 8.

\e\ -

p
IR

; N
S
XA

~

Y

preceding para 2 is admissible before this Hon'ble

cogrt, as it goes to the roots of the instant casej
and,
Because the prayer as made herein and to produce

the accompanied affidavit is only to fill-up the

gap of an inherent lacuna/defect in the evidence
which has been produced originally in the instant
case by the plaintiff which is much less than that
even new evidences can be produced in the case as it
goes in the roots of the matter; and,

Because this Hon'ble court will not be able to
pronounce a Jjust and effective judgment on the
material before it without taking into consideration
the additiongl evidence sought to be added; and,

Because by moving this application it can not be

said that the respondents have been teken by surprise.
They already known that the point would be agitated
in +the court. In the circumstances of the instent
case no prejudice will be caused to the respondents
if the point is permitted to be raised in this -
Hon'ble court; and,

Because the appellant-plaintiff is not a party in
executing any such contract or deed wherein it is
asserted that the respondents! authority to extend
the initial probation period as such even on this
ground he is entitled to adduce his additional =~
evidence as prayed in this application specifically
to enlighten more than hypothetical level his alread
existing evidence in that aspect which is much less
than that in those cases where one of the party -
making the admission is at liberty to prove before
this Hon'ble court that such admissions were mistak
or were untrue, particularly when he has denied the
extension of probation period besides giving explan
tion in his cross=examination dated 15,1.81 to =

construe that the e
probation period of th ;
ep
beyond 8th Feb, 1964 was never extended: Plaintif
’

and,

Contd,,, 3
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9, Because in the instant case the pleadings, evidences,
replica, documents, etc, adduced by the plaintiff for
his benefits conferred by these documents, evidence,
record, etc, if read on settled law as a whole did
not contain any admission on behalf of the plaintiff
that there was any extension of the probation period

‘ beyond 8th Feb. 1964 during the entire relevant period

_.’ Besides above the non=observance of this settled
o principal of law is clearly evident too that no proper
A weight to the aforesaid pleadings, etc, adduced on

behalf of the plaintiff was attached by the court
below in the instant case,which caused prejudiced the.
interest of the appellant in the present case; and,

10 .Because in the instant case the plaintiff was put
in his cross=examination dated 15.1.81 in such a form
X to which the answers consistent with the fact that
\ had no extension of the probation period which is
much less than that there pertains misunderstanding
in recording and describing the phraseology used in
the aforesaid cross-examination to comprehend the
real intention of the plaintiff as pertains in his
pleadings, evidences, replica, etc, before entered
the witness box to the effect that there was no -
extension of his probation period beyond 8th Feb,
1964 which is much less than that the record of the
instant case does not show that he was referred to
y plaint, replica, etc. and a pointed question in regar
,l' o Yo which was stated in the plaint, replica, etc, had
S been put to him when he made particular statement
n 4;:;,,/”§bout his explanation to construe that his probation
W'n_} — period was not extended. If he had been referred
B to the plaint, replica, etc. he could himself on
reading given the proper answer, or his counsel would
have re-examined him in that regard; and,

| gk ) =

11.Because evasive denial jeven if any do not come within
the purview of clear cut admission hence as per
settled law they can not be used against a person
making them and which is much less than that as per
settled law the formula of evasive denial is not
applicable in the oral statements or in cross-exami
tions.

Contd... &
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PRAYER -  <7

12, For the reasons stated above in the preceding

paragraphs, and as it may be arising out of the
circumstances of the instant case, it is very

much essential for dispoesal of the Issuesy
envolved, and for the cause of justice, equity and

pronouncement of a just and effective judgment,

 prayed that the affidavit accompenied tothis

application may kindly be allowed to be produced
as an additional evidence and formed part of the

‘precord and read in the evidence in the instant

case. } ﬁ?
, | ¥ Z;E/i,/’”"*

Appellant
(.9 3%,

Dated:
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Rameshwar Dayal Vs, Union of India & others.

AFFIDAVIT

I, Rameshwar Dayal S/o Shri P.L. Rastogi aged
about 45 years R/o 38 Gali Patwa, Bareilly do hereby
take oath and solemnly state as underi=-

1. That the deponent is an appellant=-plaintiff in the
above named case and is well acquainted with the facts
and circumstances of the case,

2. That in the instant case the deponent was appointed
by the respondent defendent No.2 vide his letter
No.372/h/ Headquarters 6 Mtn Artillery Brigade -
C/o 56 APO dated 18th Jan'64 against a substantive
and cadre post of a Civilian clerk with effect from
9th Jan. 1964 (F.N.) on the ground that the appointment
of the deponent on the aforesaild post was on probatio
for one month upto 8th Feb, 1964, and after that |
prescribed probation period it was subject to =
confirmation regarding his suitability, and his
aforesaid initial probation period during the entire
relevant period bey ndlﬁéth Feb, 1964 was never extended
in either manner or way even for a moment which is much
less than that of 10 days as alleged by the respondents
defendents, nor there was any such power vested with
them to extend the aforesaid initial probation period,—
consequently with effect from 9th Feb. 1964 the deponen
as per terms and conditions of the said appointmené'
letter dated 18.1.64 acquired the status of permanent
confirmed Government servant. ‘

~

- % gggt having treated the accompanied application
dated_ &- 9 &% . cas part of this affidavit it is
stated that the contents of para 1 to 11 of the
aforesaid application are true to my knowledge based:..
on record while the contents of para 12 are legal which
is a just and bonafide prayer which I believe to be
true on legal advice. (o)

I, the aforesaid depen@nt o&ﬁgreby verify that the
contents of para 1 and 2 are true to my knowledge basec
on record while the contents of para 3 are true as

stated above. Nothing material is concea So help
me GOD.Verified this _g dawf Bareilly-
Ué/ ponen%.
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