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CENTRAL ADMINISTRATIVE TRIBUNE LUCKNOW BENCH LUCKNOW

■ S

Transferred ^A;pf)licati@n N®. 28 ®f 1986 (L)

Rameshwar Dayal ............................................................ Applicant

versus

Uni@n ©f In«lia 5c O th e r s ............................................Resp©n^ents

Hon'ble Mr, Justic® U .C . srivastava,V.C.

H®n*ble Mr. K. Qbavva/ Men̂ teer (A)

( By H»n‘ fele Mr. K. Obayya, Member (A)

This is a transferred applicatism,received fr@m

the c©urt of District Judge/Bareilly. The ^splicant was 

appointed as Civilian Clerk in the Artillery Brifade, 

Barailly under the Ministry @f Defence w .e .f , 9 .1 ,1964 . The 

app@intment was subject t* c@nfirmati©n regarding 

suitability and the applicant was put m  0r®teati©n upt®

9 .2 . 1964, Thereafter wit)a ®n® manth's n®tice dated 18,2.64, 

he was discharged fr©m service w .e .f . 18 .3.1964, The 

applicant ^preferred appeal afainst the discharge, teut 

the ssrna was rejected. He made several representatiens and 

als© t@©k up the matter with the ministry ®f Defence, and 

was inf®nned that the Ministry is unatel® t® c®ncede ta his 

request. Peeling aggrieved/ the applicant filed suit 

(167/74) in the c@urt ®f Additi®nal Civil Jadge, Bareilly, 

pra^ring f®r declaratisn that the applicant centinues t® be^  

in jservic® as if  h* was never rem©ve<a from service as 

Civilian clerk and that th® orders of the respondents 

dated 18 ,2 .6 4 /2 .5 .6 4  and 14,3.1972 are illegal, v©id and 

in-©|)®rative and that the ai>^licant is entitled for decree 

f©r salary amounting t® Rs. 66/771.73 frsm 18.3.1964 t® the 

date ®f filing '®f the suit.

2. It  was contended fey the applicant that his

C®ntd., 2/-
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appointment was @n a permanent substantive post an<i 

thQUfh, l̂ e was pi^t @n |>r©teati.®n# the fr®bati©n was n©t 

exten<§.ei, as su€li he ig t® have be®n mai.e

fermanent. The t®rminati®n thereafter with®ut natice ®r 

©ppsrtunity is vi©lative ©f ^rticl® 311 ®f C®nstituti®n 

anfi als© Rul« 17 ©f Civilian in Defense Services 

(Classification,G©ntr©l & rib'll® 1952,

3. The case was contested by the respondents.

Acc©riin§ t® thsn# the applicant was ©nly empl®yed

casually in a temparary capacity w .e .f . 9 ,1 .1964  in the

vacancy ®f © C^nteatant clerk g»urely @n temporary feasis.
as

Hs was put &n pr@1g>ati©n upt® 9 .2 .1964 an^his ' work was 

f©un^ t® fee n®t satisfactery, he was given time f®r 

anather ten days t® sh©w im®r©vement, teut the desired 

imjsrevemcnt was n®t there# Consequently# th@ applicant 

was discharged after giving an® m@nth n®tice. The n@tice 

was §iven ©n 18,2.1964 and he was discharged w .e .f . 18.3. '

1964 .onThl5presf ®riients that the aFplicant

absented from duty fr®m 11.3.1964 and that all his 

era@luments and entitlements were settled. As the apfiicant 

was snly a tern|s®rary employee, his disGharfa was n©t fey 

way ©f punishment, hence n© netics was necessary n©r 

char§e-sheet was t® be issued and there vjas n® vi®lati®Q 

of any pr©visi©n of the C®nstituti®n ©r principles ©f 

natural justice.

4 , After hearing th@ c«unsel of parties and 

censiderin^ the csntensisns @f b®th sides and algo the 

record, the suit was dismissed by ©rder and judfement 

d a t e d  I 8 . 8 . I 9 8 I .  A g a i n s t  t h e  d l s i b ! s s a l ,  t h e  a p p l i c f t n t
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preferred an appeal before the District Judge# Bareilly 

and the appeal(73/84) stood transferred to the tribunal 

by operation of law.

5 . The lower court judgement is assailed

interalia on ground that as his appointment as 

Civilian clerk was an substantive post and that he was 

kept on probation, which was never extended as such 

he acquired status of permanent government servant and 

the Lower Court erred in holding that he was only 

temporary employee and his termination is legal and 

valid, and that though. Rule 17 of the Civilian in 

Defence Services (Classification, Control St Appeal), Rules 

1952 has not been complied with a»d no illegality in 

passing the impugned order. The applicant has also 

urged that in the terms and conditions of the ^

appointrrent, there was no provision to extend the 

probation and if the probation was extended, that was 

violation of conditions of contract and that the terms 

of employment did not indicate that the service would 

be terminated after giving one month notice. There was 

no evidence for establishing his unsuitability for the 

post.

6 , We have given ou'ld anxious consideration

to the rival contentions. The applicant has submitted 

lengthy written arguments wherein he has explained his 

case elaborately and also referred to the case law; we 

have carefully gone through the record. We have also 

perused the judgement of the lower court. The learned 

Additional Civil Judge considered the case of the 

applicant by framing 16 issues. The plea of limitation

Contd..4 /-
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set-up by the respondents was considered as issue no. 4

It was beld that the suit was barred by time in as much 
it was nexa ^  ci suit’-wasnfileisii; 1973

as, though, the cause of action arose in 1968/^ but the 

judgement proceeded to consider the case of the applicant 

on merits and on th? main issue relating to nature of 

the appointment and the validity of the termination 

etc. are dealt with under issues 1 ,2 ,3 ,8 ,1 4  and 15 etc. 

All these issues have been answered in the negative.

The judgement has dealt comprehensively on all the 

i s s u e s raised. The appointment order of the applicant 

which is on record clearly indicates that the appoint­

ment was subject to confirmation of suitability and the 

applicant was put on probation for a month i.e.upto 

8 .2 .1964 . The pr®bati®s was extended by 10 days and the 

applicant was given opportunity to show improvement 

in his work; As his work was found to be unsatisfactory 

at the end of this extended period, he was dischar^d 

from service. The assertion that the applicant was 

appointed on a regular basis on a substantive post and 

that he has acquired permanent status is factually 

incorrect. There is no automatic deeming of satisfac­

tory completion of probation unless it is specifically 

declared by an order of the competent authority. ^

7 , The applicant being a temporary employee

was discharged with one months notice; He had no vested 

right for the post. In these circumstances the plea 

that termination was without notice or opportunity 

has no substance. Services of temporary employee can 

be terminated* without any notice or opportunity and the 

provisions of the constitution or principles of natural!

Coritd...5/-
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termination has to be held as punitive. In

case, the applicant being a temporary employee,

worked for a brief period of one month and IQ-^ayS/ 

acquired no status or right on the post, and the lower 

court rightly held that his termination was valid and 

there was no violation of law or principles of natural 

justice. We do not see any ground made out for out 

interference. The, application has no merit and accordir 

ly it is dismissed with no order as to costs.

Lucknow Dated; 2,1993.

(RKA)

Vice-Chairn

V
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B E m a  THE DISTRICT JUDGE, BAREILLY 

Civil App®©1 No * of 1981«

Original Suit No

Rpneshvitr 
55  year’s

%

X '

- D ^ a l  s/o Shri P .L . Rastogi eged 
syo 38 Gkli patwa, Bareilly . . .  .PI

Versus

Union o f  India through the Sec retaPy 
Government of India , Ministry of Defence,

New Delhi. 1
» Maje'OoC. HQ 6 Mtn Artyo Bde 

C/o 56 APO .

Lte. Ool« AA & a^G 
HQ 6 Mtn D iv .,

c/o 56 APO Hereby called the defendentj

Eespdndente* .

''̂ •«>coo»*e*«#c&ooC*o©oo«ff*o«**Gooooc

A p p e a l  against th e  ju d g m e n t , d e c r e e  order d a t d  

18.8*81 p a s s e d  b y  Shri i r s h e d  H u s a i n ,  A d d i t i o n c l  

C i v i l  J u d g e ,  B a r e i l l y  in  s u i t  No® 1 6 7 /7 4  Rsaneshws^ 

D a y a l  Vs® u n io n  o f  I n d i a  and o t h e r s  d i s m is s i n g  t j "  

p l a i n t i f f ' s  s u it  w ith  c o s t s . C e r t i f i e d  copy of^ 

ju d g m e n t , ^  cree ani o r d e r  a r e  e n c lo s e d  h e r e  wife

w ere r e c e i v e d  on 2 ^ e 9 * 8 l  h e n c e  th e  cp peal : 

w i t h in  t im e *  ^
> « « * • •

'V

GBCUNDS OF APPEAL.

Because the judgment, decree snd order of the 
lesrned lower court is  against law» equity ,̂ jid 
facts on re«»rds« In  tiie cir cumstgaices of the cas 
the suit was liable to be de creed \Ath cDsts and 
the decision of tl^ oourt below to the contrga-y 
erroneous and deserves to b̂ e set sside o

'-r< .̂“’3 « coe#o®<«»

Because the impugned termination notice is  despi 
illegal, an4 contrary to the Rioles o f  the depsri 
and amounts to illegal exer cise o f .jurisdiction 

the defendents respondents*

Because the learned lower court has erred in 
holding that the appointmaat o f  the aPP®Ha»* - 
p la in tiff  was on probation on temporary basis*
OSie facit is  that the ^pellen.t p la in tiff  ivas 
appointed a g a i n s t  a substantive post of a civili^ 
cleSk with effect from 9th Jans. 1964 on the grounj 
that the appointoent of the appellant plaintiff 
on probation r  eg air ding his suitability and his 
probation period was never extended as such ŵ e® 
9th Feb, 64 the p laintiff appellant acquired 
status of pernr^ent Goverment servant 
findings and de <dsion o f  the court belot^ to 
oontrgry is  erroneous d e e ^v e s  to b€

G)n tde e

------
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That the leerned lower cotrt has erred in holding thet |  
the impugned termination ordor of the plaintil'f-appellantf: 
is  legal and not void, Ihe fact is  Ifchat the termination 
o f  Itee appellgnt p laintiff was against the provision of 

law «nd Rules applicable in this behalf* In the 
alternative i f  the appointment o f  the eppellent p lain tiff  
is  held to be on probation though not admit;tedfeven tSiea 
the complaince o f Rule 17 of the Civiliaa in Defence- 
Services(dassifLcationn Control & AppeeJ.) Rules 1952 
was a must* in tie present case no opportunity o f  
ShoT<^CRUse notice as required under the eaid rule has ê -

ever been awarded to the p la in tiff  E $> p ella n t«  ^^^sudi 
the impugned order of termination is  m a l a f i d e ,  i l l ^ a l »  

void end non est«

Because the lecsrn^d lo w e r  court has erred in holding 
that the condition of Rule 17 o f ‘Bt CAvllisn in Defence 
Service (classification, Oontrol & Appe^il ) Rules 195 2 
has been complied with. The fact is that no such - 
notice has ever been served on the p la in tiff  eppellant 
and the non-compliance of Rule 17 vitiates the impugrted 
termination order and findings o f  the court below 

to the oontrstry ere ijrong and pervert*

Because the impugned termination order is  void and 
inoperative, HiatiJie defendents re^ondents perticularl)i 
the defendant respondent No, 2 have already mede up his  
mind to adjudged the p la in tiff  aocasjMMacdieciiibt appelleJit 
inefficient and so, the impvgned terminatbn notice 
ie  vitiated •

Because the case o f  the p la in tiff  ^ p e l  lent has
been PRjSJUDGBD and so, he is  not getting the opportunity 

envisaged either in Rules or by the prindpsi of 
any law o f the  land m d equity. B I ^  o f  the defendents 
respondents is  apparent on the face o f the record, 

paaxjsaidGtiDî ac Iherefore the impugned notice o f  
termination o f the services o f the p la in tiff  appellant 

is vitiated.

Because as p er condition of the Rule 17 o f  Civilian 
in Defence Sertices (Classification, Oantrol & Appeal) 
Rules,^1952 an opportunity to show cause is  to 
PRECSDB the issueance o f terminEition notice and not?® 
FOLLOW it , Hiis has obviously not been done in the 
present case and, therefore the condition precedent fox' 
the termination o f  services, envise^^ed by section 17 
o f  the Rules has not been fulfilled  end this invalidstes 
the impugned order of terrainotion itse lf .

Because the issue of show-cause notice before i&suir^ 
eny termination order is  not e matter of mSTse - 
formtjlity in view of the  mejidatory provisions of Rule 
17 o f  Civilian i n  Defence Service(Classif i  c a t io n,

Oontrol & Appeal) Rules 1952 hence otheiMvdse findings 
of the legirned lower court on this point ere wholly 

unjustified.

B e c a u s e  th e  im p ug ned  t e r m in a t io n  o r d e r  c o ^t s  stigm a 

as i t  E ^p e a r s  a  p u n i t i v e  f la v o u r  as i s  e v id e n t  

from t h e  im p u g n e d  t e r m in a t io n  o r d e r  i t s e l f ,  ^ d  

s u b s e q u a it  c o n d u c t  e ^d iib ited  b y  the  d e f e n d e n t s  r e s p o n d ­

e n t s  v i d e  t h e ir  l e t t e r  d r t e d  18 J u l y ,  1967(P a p e r  N o .B ftO ) 

h e n c e  th e  im p ug ned  o r d e r  i s  v o i d ,  ab i n i t i o  and 

v i t i a t e d  b e in g  i n  c c n tr a v e m tio n  to t h e  C i v i l i a n  i n  

D e fe n c e  s e r v i c e  ( a  a p s i f i  c a t i o n ,  0)ntj-ol &  A p p e a l  )R u les  

1-95 2 en d  any findin^c  and d e c i s i o n  o f  f e e  court b e lo w  

to the c o n trary  i s  err© nou s  pnd d e s e r v e s  to b e  sex - 

asic© ,

ffecause i n  f a c t  thesre wns no show  c au se  n o t i c e ?  but  

even  as p r e s u m e d  b y  th e  court b e l o w  t h e  p r e s e n c e  o ^  

th e  seme i s  to be  t r e a t e d  no Uning e x c e p t  form all

CO<l
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the eye o f  law being issuence of impugned terininQtion notice 
PEEDiiiTS5MINJi30, and finding and.decision of the  xaa^sEKy 
coiii't below to til e contire<ry is  erroneous end deserves to 
set aside*

12* Because the p la in tiff  appellant was appointed probation 
vide contract letter dated I8th Jan 1964 (psper No*Kha 20) 
subject to confirmation regarding his suitability. Tiiei’ e was 
nothing empowering the defsndents responc^ntg to extend the 
probation period after ejaiausting the original period o f 
jjrobation or to terminate the services on one month*s notice 
or pay in lieu  i^tk o f Mie notice. As per terms of the contract 
the probation period of Ihe p la in tiff  appellant was satisfocto3^ 
ily  ejdiausted on 8th Feb. 1964* and the appellant p ic in tiff  
with effect from 9th Feb# 1964 acqtdred the status of permsflaent 

Governmaat servant* The result is  that the impugned order of 
termination is  crystal deer  voilates to the terms and 
conditions ofiiie contracl^etter, and the seme is lial:)le to be^

> '  j set aside .

^  plaintiff appellent on one month* s notice or pay in  lieu
o f the notice, but even for a moment for the sake o f argunents 
i f  it  is accepted though not admitted but that can not be any 
assistance for the defendents respondents to msJce the impugned 
termination order valid for the reason ihat the requisite amount 
at one stage in terms of the alleged condition has not been 
paid in to the hands o f  tihe p la in tiff  eppellant or made avial- 

^ ajyie to him simultaneouusly at theife" time on eecid from the date
his  right to serve the deptt, was ceased by -tiie defendents 
respondents unlawfully* jjenc« it  is  clegjr that the termination _

o f the services of Mie p la in tiff  appellgnt was not. in accordai^cf^ 
with the terms even as a l l ie d  subsequently by the defendents 
respondents and therefore the impugned termination order can 
not be maintained and is  liable to be quashed*

14• Because the view of iiiie learned loî rer cous't that the
defendents respondents were empowere<^o terminate the service 

of the appellant p la in tiff  after expiry o f t  he probation^ ,
^  period or after the end of extended perriod of probation

^ i  di never specifically m otioned is  wholly i l l  eg al. 
perverse aid ^i^oliy unjustified as 4>.« appsrent on the face 
of the eyppointment order o f  the appellant plaintiff*

15»  B e c a u s e  the  impugn^ed o r d e r  o f  t e r m in a t i o n  i s  a l s o  b a d  even  ^  

as  p e r  d e f e n d e n t s  r e s p o n d e n t s  a l l ^ a t i o n  b e  p r e s u n e d ^  for  iSor 

a moment seike o f  arguonients th o ug h  no t a d m itte d ^

t h a t  t h e % ® e r i< ^  o f  t h e  p l a i n t i f f  r e s p o n d e n t  was e x t e n d e d  iq>to 

1 8 * ^ 6 4  (b y  g i v i n ^ a n o t h e r  10  d ay s  as  a l l e g e d l y  th o n ) as  sixdi, 

s i- ^h is  d l s c h ^ g e  from  d u ty  w ith  e f f e c t  J^-«s<e5. n s x ^ c

.t/o ^  PR©IATURB, and g i v e s  th e  d e f e n d e n t s  reep ond erits  no r i g h t  

^  to t e r m in a t e d  th e  s e r v i c e s  o f  t h e  p l a i n t i f f  ax9:^ [^a i!3aijt 

a p p e l l ^ t  b e f o r ^ 8 « 2 ,6 4  ( s t i p u l a t e d  p e r i o d )  h a d  e;3p i x e d «

16*  B e c a u s e  i t  i s  n o t  t h e  case  o f  ?(the d e f e n d e n t s  r e s p o n d e n t s  tha^ 

t h e r e  was a^iy f u r t h e r  e x t e n s io n  o f  t h e  p r o b a t io n  p e r i o d  

b e y o n d  1? t h  F e b ,  1 9 6 4 * ^ a t  was, t h e  n a t u r e  and  c h a r a c te r  o f  p  

s ^ ’v i c e  o f  the  p l a i n t i f f  ^ p e l l a n t  jOrran l8 ih Peb®,1964 liien 

e v e n  t h e  a l l e g e d  e x t e n d e d  p e r i o d  o f  proteatlon  esgpired and 

t e r m in a t io n  o f  h i e  s e r v ic e s  on  K a r d i  1 7  ̂ 1 9 6 4 *. iHe i »  «

u n q u e s t io n a b l y  n o t  oa p r o lfa t io n , Bltd a ls o  th@ re  b-«ing n o t h in g  

i n  term s o f  o sn tra c t  l e t t ^  empoweriiig th e  d e f e n d e n t s  - 

r e s p o n d g a t s  to t e r m in a t e  ttie s e r v i c e s  o f  tii e p l a i n  t i f f  - 

a p p e iljjn t  on  g i v i n g  o n e  m onth*©  n o t i c e  o r  o n e  m o n th *s  p a y  

i n  l i e u  o f  n o t i c e ,  Ctonsegiuence i n  l a w  i s  t h a t  h e  w i l l  b e  

t r e a t e d  permeanent G o v ern m e n t  s e r v a n t  as p e r  th e  r ii le e  

g o v e r n in g  t h e  c o n t r a c t  o f  Q n p loy m ent  b e t w e e n  t2ie p l a i n t i f f  

£ ^ p e l l ^ t  sffid the  d e f e n d e n t s  r e s p o n d e n t ® . H o w  i s  i t  open 

t h e n  to "tiie l e a r n e d  lo w e r  court to r e c o r d  a f i n d i n g  th a t  the-

c o n t d i .e  4

V:'
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^p e ila n t  was terndnated d u r w  
knd J  account o f  m s a t is f a c t d r y ^ r f

oondudfc viiich did not improve inspite of ext^d in e  «ie

--tire p e r l l ^ ? ^ ^  J .
that not xd.mBtmd±t^ the 

^jpellant was not sho’t-a to have been placed

on jo b a t io n  during ifoe entire period o f  his service 

^ r e  terminated during the extended period o f  probation

.ervlce ’ v S  n S l d e !  c o ^ f^ fc i
^exercise  of powers and liable to be set aside.

17.B«cause the services of the plaintiff «,peli«>t have been

d ^ lH E  4 ^ 1 ; ? !  bean knoMi the reason

r 4 o T ^ d \ “

t h ^ p l . i „ ^ i , ^ t ; e n r z  “ e ^ ;e ‘? n h ‘ e” fo/^.®J2 .“^ ^ L ^ o S "

t h ^ e  was no justificaton for

o T t ^ r J f a S t i X  «ppel°l^trthe  d l s S ^ e f  ’

a n d l i i i e ^  b e l S ^ s S . * ^ " ” «as malafide. *  initio

S l S ^ l ^ e n r o f t  rT ^n i^e n l

i ^ c r s S f o f j r ' ^ : S t T e i i t
to the contrary is  erroneous and deserves to be set aside.

0S '«'t has erred in giving undue • 
l f fn fr w “ 2!! «*e  defendents respondent*; and

p f a L S I f ^ p t ? r S I ”  o*'

t h l ^ ^ t ^ f s  i T l t V ^ r ^ Z " ^ *  in holdin. that

IBecause the learned lower court has erred in holdlnxj' th«<- 
U he  period Of limitation be redconed in the i"se o? the 

U.eintxff appellant vdlh effect from '29. 3*68 instead of

,l holding to be against
^  provisaon o f  Art. 113 of tie Indian Limitation Act 19 6 3 .

by the learned lower court 
n? f  the si^t accrued to the

effect from 29 .3 .68 deemia^ the 
 ̂ ^id«ted 29o3*68 (paper No *45b } issued by th e ^^e ru U  

^>T th e„rejection o f  the apj ' " -/%/ n ̂
' -^^..^eai reje Ctioii o f ai f\<

the- appeal .,caji be re:
ieS,,

'.iTI

18,



i u r i s d i c t i o n  o f  th e  a '^th o rity  t l t h o u g h  i r L s ” a lr c r f y

i d S L i o n  o r  oomproralse b y  p a r u ^ - .  - i i ^ n t  w as a e c ic e

S S p  r t . . t  t .e  appeal I .  f - t h e r  ^ s t a l ^ c ^

only on 14«,3e/^  ̂ rJT,, fhe case»,AS a rndfv-ei.
r̂r, f-ice of the recora on_£ile  ̂ been rejected by the

S " L ! S r d i £ " ? " * ^ ^ *

^<ell within ^1™®. ^ e  Ixnfii be set aside. ^

„  ~  - . - ‘ - r i r — r r - .

o f  L im it a t i o n  oS P “  :  ^ , „ g  „ g r e  p r o v i d e d , /

a e p a r t m e n t a l  remedy rem edies  ,  ,  - ,o 2 64 (paper W *

R i l t s " ? l 5 2 " h S S " t h e  a fc "r ,s a id  i m p u g n e ^ t e ^ ^ ^ t i o n  o r ^ e r ^ x .^ ^

S  c S S u i T ^  OF  M S  S f  fS fd in g s  and  d e o is

ORDER IS DECL .^D  0^®®^ ^he  c o n t r a r y  i s  e r r o n e o u s  ana
o f  th e  l e a r n e a  lo w e r  cour  3  ^v e s  to  b e  s e t  a s i d e .

la c k e d  any b a s i s  i n  law , and a e selaclced any ----- . ^ 4-h-.t*

the defendants respondents.  ̂  ̂ , .  . „ t

^ ® i r f f n S n S % r s r o S e n r f i t S :r s \ n r a ! s ^ f g i v e /

evidence of the DW-1 . ,
- j- ^  ̂a 0 f\A (Da.'OeiT NO«<̂ -L-d;

27 Because the impugned ? ^ S g  nlainttff appellant w»®*
^^•?o terminate the given effect and the ^

n  64 but the said oraer v«d ■ 24»3«64 and tiixs' f-

S r : : e n r : f - e

nresent on the above case other order was x
order became inoperative and there yjas no 3^-^
?or terminating his hfs super^uation b e i^
S  terminated his ^old the ?ost^ till .that^o,

r s u l ? " i ? “ S  ’̂ L ’̂ riafnliff a P P a l l a n t ^ i s ^ d ^ - ^ ^ .  

in his ser^^®
^  ĉr>-Hc- h- VP aro'^slv failed i,
2̂ B e c a u s e  the f  A t t e S a n L  reii.icr th

the factum of w e e d i n g  out ol tne ,,ere

J ^ ^ t f e ^ “ t r p r iS :iS  S r s : ^ S ? d . 5  eviaence..

Conte’,

\
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I v:ho
tintiaucd to
l:ry of the

; » 6 - a
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and
the 1ce rncd

•■Thi

pleading of th- plaintiff an^^cllen 
work on the, -oopt upto 24„3„64 i^e«" 

tile ctipulatod period of the impugned tenaino 
aigned over the attendence register unto” 24,3 
r court was pleased to sutnrr.on the iittondeaice

3,64

kegxcter vThich vas not produced by the defendents resncndents 
although the existence of tho. said register was admitted vide 
their pc.per xTOoli’9 Gha and thereafter they came ud with an 
after-thou'jht plea that the attendence register has .been weeded 
out^ Thereafter the learned lov;er court ordered the defendents 
respondents ^ide_court order dated 23^7.80 on paper M0.122C to 
produce the original vjeeding letter which too has not been 
produced for v;nich under Rules they were duty bond to maintain 
1 ' permanently^ and in order to fill  a lacuna to substaintiate 
their aj..ter~tnought plea and ill  founded motive having no cause 
or reason produced a witness Sri Ram Autar DH-l v/ho too ha=̂  not 
corroborated _ the contention of the defendents rer.oondents' that 
the saia register has been vreeded out. The whole version of 
Ram ;-oitar m-1 is hear say and can not be relied and liable to 
oe rejected and the findings of the court belov? to the contr?rv 
IS erroneous to be set aside*.

"i^ecause the defendents respondents have also not produced the- 
proceedings of the _ Board in v;hich the docujnent (attendence 
Regisuer) in question v;as presumecTweeSed out particul-ry 
when tney were under rules duty bol^nd to maintain and pro-uce 
the same before the court, hence the plea of the defendents 
responaenus is quite untenable and it  is clear that they have 
x^ixhhold the document from the perusal of the Hon'ble court 
on account of malice, specifically when they are failed to 
produce ̂ the ^dmitted and available documents v^ith them in

proceedings i*e . proceeding of the
i  aocuae.gts in -question v/as supposed to be

l^eaed out. The result_that the required document Attencence 
r̂ siter was never weeded out and the same is still in their

stocy ana any i.inding of the court foelow to the contrary 
erroneous to be set aside. u..,i:xary

ITATn. e^^ed in holding that
-le documents filea by the appellant plaintiff have not teen'

proved hence _ the findings of the learned lower court 
erroneous and against law and not legally maintainable.

iDcause the view of the learned lovrer court that the defendents

condititos
‘onJoXJ ? ^PP^llant plaintiff exparte is whollv

lulls!" absence of any existing statutory

lit is a settled lav/ and as v^ell as defined under S,.R^
L .  Probationer means a servant employed on probation 
Igainst a _ substantive vacancy in the cadre of a deoartment.- 
Ls  definition it appears q-uite clear that unless there 
Itantive vacancy none can be appointed as a probationer*
lo nou be shov;n with reference to any other rule as to 
J, this expression can be used in case of temDorarv — 
l-menta -

uhe findings of the learned lov/er court in resoect of 
No.l and 15 are against the princi^oal and rules" cited 
“ preceding para, and the i^ d in g s  of the court below 

^itrary are wrong end pervertl^md liable to be set -
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BEFORE THE DISTRICT JUDGE, BAREILLY,

Civil Appeal Rb. ’ of 198

^  No. 186/81

Original Suit N b , 167/74

Rameshwar Dayal S/o Shri P*L. Rastogi aged about
45 years R/o 38 Gali P^tv/a, Bareilly. • .  ".Plaintiff

%>pellant.

Versus

1. Union of India through the Secretary,
Government of India, Ministry of Defence 
New Delhi.

2, Maj. O .C . HQ 6 Mtn Urty Bde 
C/o 56 APO

3'. I * .  Col, m  & qmg 
HQ 6 Mtn Div .,

X C/o 56 APO

. ............ Herday called the
defendants Respondents

^ p e a l  against the judgment, decree and order dated 
18 .8 ,81  passed by Shri Xrshad Husain, Additional 
Civil Judge, Bareilly in suit No.167/74 Raroeshv/ar - 
Dayal Vs, Union of India and others dismissing the 
p la in tiff 's  suit vdth costs. Certified copy of the 

r judgment, decree and order are enclosed herewith
■ which were received on 24 ,9 ,81  hence the appeal

is within time.

GROUNDS OF APPEAL.

1, Because the judgment, decree and order of the learned 
lot-/er court is against law, equity and facts on records. 
In the ciircumstances of the case the suit was ^  
liable to be decreed with costs and the decision o ^  
the court below to the contrary is erroneous and 
deserves to b e set aside.

2, Because the impugned termination notice is despotic, 
illegal, and contrary to the Rules of the department 
and amounts to illegal exercise of jurisdiction of 
the defendants respondents,

3 , Because the learned lower court has erred in holding 
that the appointment of the appellant plaintiff 
was on probation on temporary basis. The fact is 
that the appellant plaintiff v/as appointed against 
a substantive post of a Civilian Clerk with effect 
from 9th Jan, 1964 on the ground that the appointment 
of the appellant plaintiff v/as on probation regarding 
his suitability and his probation period was never 
extended as such w .e .f , 9th Peb, 64 the plaintiff 
appellant acquired the status of permanent Gover^ilient 
servant and the findings and decision of the court; 
beloxf to the contrary is erroneous and deserves to 
be set aside,

Contd,•• • 2
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7.

ln\his“ S a l f !  ^In''J£°alt°OTati- applicable
or the appellant plaintiff is held^tn appointment 
probation though not adn̂ i w-lS ^  
compliance of Rule 17
services ic llss i^c  J ^  CxvUian in Defence

1952 was a rauS, i r t h ^ n ? "  ^ %>peal) Rules

|hat^the^londiSon o f 's J ir i f o f ^ S iv i l f  holding

no such notice hai ever h»^;: ®
appellant and non-cotnnli* ™  piaintiff

already made ud hi^ Z -respondent No, 2 have 

appelSnt i L f f iS l n t  and 1  plaintiff
tion ojotex notice is v it ia t^ f ’® impungned teimina-

been appellant has

Of

termination of the serviof^^ 
vitiated. services of the plaintiff is

X?once  S r ^ l c e r "S l s s ? f ? r a S o n
Rules, 1952 an opportuStv ?o 2h' ^  Appeal)
PRECEDE the I s s u ^ e  o? * °
to POLLOW it . This hai and not
in the present a°ne '

and this invalidates the I t o ^ o J S  S ' S n a t i o n .  

M y  terwination"'ort°r ls '*S t ”Se°m at?^°^®  issuing 

&  ^appeal) Rules, 1952 hfr̂ noo !:.3 ^^^^^ation , ^ n t r o l

W e d  W  ciui?“ n‘'t^JI p °o 1r- 2 «£ S?^Sn^u^sSlied .

a f  i f r
the impugned te-rmination ordl^ f.- from
conduct exhibited by the dSe^dtnf® subsequent

vide their letter a L e l ^ s l u l ^ S v "
y# J-y67 CPaper No . b/40)

)

8,

.-U.

9.

10.

Contd., 3
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hence the impugned order is void# ab initio and 
vitiated being in-contravention to the Civilian in 
Defence Service (Classificationi- Control & Appeal) 
Rules, 1952 and any finding and decision of the court 
below to the contrary is erroneous and deserves to 
be set aside.

llVBecause in fact there was no show cause notice, but 
presumed by the court below the presence of

treated nothing except fonnality 
being issuance of impugned termina­

tion notice PREDETERIMIMED and any finding and - 
decision of the court below to the contrary is - 
erroneous and deserves to be set aside^

12 . Because the plaintl-ff appellant was appointed on 
prooation vide contract letter dated 18th Jan 1964 
Ipaper Ifo.Kha 20) subject to the confirmation 
regarding his suitability. There v/as nothing

defendants respondents to extend the
4. exhausting the original period

terminate the services on one

notice. As per 
contract the probation period of the

8f-h S k  'i q S ^  satisfactorily exhausted on
2  1964, and the appellant plaintiff with

effect from 9th February 1964 acquired the status 
of permanent CSovemment servant. The result is that 
the impugned order of termination is  crystal clear

, T i. and conditions of the contract
( letter, and the same is liable to be set a s i L /

specifically.when the defendants respondents vide 
their subsequi^t letters received by the plaintiff 
appellant and are present in the case file as well 
as from their W.S.' clearly established that the

^PPe^lant was clearly considered by them 
on roll even beyond the date in issue.

IS^Because there was no condition to terminate the - 
employment of the plaintiff appellant on one month's 
notice or pay in lieu of the notice, but even for 

1 a moment for the sake of arguements i f  it  is  accepted

fo?"^?h/S -F can not be any asistance
5”  respondents to make the impugned 

termination order valid for the reason that the 
requisite amount at one stage in terms of the 
aiieged condition has not been paid in to the hands 

plaintiff appellant or made available to him 
simultaneously at the t ime on and from the date his 
right to serve the department was ceased by the 

2 !  respondents unlawfully. Hence it  is  clear
that the termination of the services of the plaintiff 
appellant was not in acco rdance with the terms even 
as alxeged subsequently by the defendants respondents 
M d  therefore the impugned termination order cannot 
be maintained and is liable to be quashed.

Con$;d... 4

/
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^  14.' Because the view of the learned lo w e r  court that
the defendants respondents were empowered to 
terminate the services of the appelint plaintiff 
after expiry of the probation period or after the 
end of esctended period of probation which never ■ 
specifically mentioned is wholly i l l e g a l ,^  perverse 
and wholly unjustified as is apparent on the face 
of the appointment order of the a,ppellant plaintiff*’

15V Because the impuned order of termination is  also 
bad even as per defendants respondents allegation 
be presumed for a moment for the sake of argueraents 
though not admitted that the probation period of 
the i^aintiff appellant x-;as extended upto 18*2.‘64 

'i-'WMSOC ^ ^ ( b y  giving another 10 days as alleged 
by them) as such his discharge from duty v/ith 
effect from 17*'2,64 (A.N .) is  mEMATURE, and gives 

Y ' the defendents respondents no right to terminate
the services of the plaintiff appellant before 
18 .2 ,64  (stipulated period) had expired.

16v Because it  is not the case of the defendants - 
respondents that there v/as any further extension 
of the probation period beyond 17th Peb* 1964,
What v/as the nature and character of service of the 
plaintiff appellant from 18th February 1964 when 
even the alleged extended period of probation expired 

 ̂■ and temiination of his services on March 17/ 1964•
He is unquestionably not on p.robation# and also there 
being nothing in terras of contract letter empowering 
the defendents respondents to terminate the services 
of the plaintiff appellant on giving one month* s 
notice or one month* s pay in lieu of noticeV 
Consequently in law is that*'*^^ he will be treated 
permanent Government servant as per the Rules 
governing the contract o f .employment between the 
plaintiff appellant and the defendants respondents.
How is  it  open them to the learned lower court to 
record a finding that the services of the plaintiff 

) appellant X'/as terminated during the period of
probation on account of unsatisfactory work and 
conduct v/hich did not improve inspite of extending 
period of probation and during the entire period 
of notice. The learned lower court concluded that 
not withstanding the fact that the appellant of t9.e 
subsegudnt extension of the probation period for 

' another 10 days i .e .  uptb 18V2>64 and that his
sefvices were terminated during the extended period 
of probation. This gorss error apparent on the 
face 3 f the record vrhich, i f  not interfered with, 

would result in miscarriage of justice. Also there 
was no justification, cause, rhyme or reason to 
discharge him from service, as such discharge of 
the plaintiff appellant from service was malafide, 
colourful exercise of pov/er liable to be set aside.

11\\ Because the services of the plaintiff appellant
have been purported to be terminated on the grounds 

of unsuitability but the plaintiff appellant had ym 

never been known the reason during his service perir^ I 
on the basis of which he v/as adjudged to be unsui/^^® 

or inefficient to the post. That even b e f ^ e  t?^

/ k i w t p  ^ . . ^ 5
^  Contd/*** ^
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learned lower court there was no evidence adduced 
on behalf of the defendants cespondents to show 
that the work or conduct of the plaintiff appellant 
was unsatisfactory and he was inefficient* There 
was also no document produced on behalf of the 
defendants respondents to illustrate the unsatisfactory 
conduct or inefficiency of the plaintiff appellant. 
Hence for the foregoing reasons there was no proof 
of the alleged misconduct on the part of the 
plaintiff appellant# and there was no justification 
for terminating-his services and in face of complete 
^sen ce  of evidence in regard to the unsatisfactory 
work, misconduct# and inefficiency of the plaintiff 
appellant# Idle discharge of the plaintiff appellant 
from service was raalafide# ab initio and liable to be -

18. That vide letter dated 18th July 1967# (Paper 
'( ' B40) issued by the defendant Respondent No,2

clearly admitted that the probation period of the 
plaintiff appellant was 2 years# v/hereas this version 
of the defendants respondents is escparte hence does 
not bind the plaintiff appellant# even in that case 
the consequeence of this’ version certainly go against 
them i .e .  the plaintiff appellant’ s services can not 
be terminated before the said aforesaid stipulated 
period of 2 years and the findings and decision of 
the court below to the contrary is erroneous and 

I deserves to be set aside*

19* Because the learned lower court has erred in giving 
undue weight to the evidence of the defendants 
respondents and ignoring the documentary and genuine 
evidence of the plaintiff appellant*-

20*’ Because the learned lower court has erred in  holding
that the suit is  not x^dthin time.

2 1* Because the learned lov/er court has erred in holding 
that the period of limitation be reckoned in the 

) case of the plaintiff appellant with effect from
29*3*63 instead^of 14*3*72# and also further erred 
in holding to b'e against the provision of Article 
113 of the Indian Limitation Act 1963*

22. Because it  has been wrongly held by the learned 
4- loer court that the cause of action to f i l e  the suit

acc^ed  to the plaintiff appellant with effect "^rom 
p.*3'.'6S^deeming the letter dated 29.3V68 (Paper No*45B) 
issued by the defendant respondent lfo.2  is the 
rejection of the appeal whereas it  is well settled 
law that the appeal can be rejected only by the /  
appellate authority i .e .  those xirho are holding above 
the rank to the appointing authority. This principle 
i . e .  jurisdiction of the authority can not be 
deviated even on admission or compromise by the 
parties* Although it  has already been made clear 
that the appeal of the plaintiff appellant was 
decided only on 14*3'*72 vide paper No, B/78 which 
is further crystal clear on face of the. record on 
file  of the case. As a matter of fact the appeal 
of the plaintiff appellant has bedn rejected by the 
o? Government of India MinistJ
Nh ® letter dated 14*3*.72 (Paper

B/78) hence the period of limitation in the
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case should be counted from the date when the rejection 
of the appeal v/as made, and the period of limitation 

^  commences from that, date* Hence the suit was filed well 
within time# the findings and decision of the court belov/ 
to the contrary is erroneous and deserves to be set aside*

23*Because the plaintiff appellant could not come before 
exhaus^ng all the normal official channals and remedies 
^  ® rules incorporated in Government servant
^n du ct  Rules, and law of limitation as per settled 
■Law IS inapplicgble to cases where departmental remedy 
or remedies were provided*

14*B^duse the impugned termination order dated 18.2*64

breach of mandatory provision i .e .  
called Civilian in Defence Sen,^ices,

" ^Classification, Control & Appeal) Rules 1952 hence the
aforesaid impugned termination order is void and inopeative

The RESUlff is  that being the said impugned
■ ^ ^  initio , the TERMINATED PIAIKTIPP

a p pe lla n t  ; « l l  be  deemed  through  out  to be  i n  se r v ic e  op

w it h  a ll  b e n e f it s  of s e r v ic e  and pay , e t c . 
se r v ic e  d e e m in g  that  th e  IMPUGim)

TERJ4INATI0N CRDER IS DEdARED- VOID OR SET ASIDE, and 

the f in in g s  and decision of the learned, lower court to
the contrary is erroneous and lacked any basis in law ms^
and deserves to be set aside. i>

« 25. Because the learned lower court has erred not holding

^ S t o  appell^t  has not discharged his duU es
upto 2 4 .3 .6 4 . The learned lower court has also erred in  
not giving an adverse inference in not producing the

sammonea and
respondents! produced by the defendants

*5® learned lower court has erred in entertaining

weioht ?h witness and also given undue
weight to the evidence of the D .W .1.

27 . Because the impugned order dated 18 .2 .64 (Paper No 2m )’ H i l l
s f H £ a "

' the defendants respondents and their copies are

issued justification to terminate'-')& his services before

record he has riaht
2?esult is that the 

with S f  deemed in continuing in the service
f particularly the defendants

dJ?e i ^ i s L e r ^  considered him on roll beyond the

2 8 .  Because the defendants respondents have g r o s s l y  f a i l e d

to prove the factum of weeding out of the Attendance -
h S o f  through the best evidence available with them

® were not at all legally entitled to produce
the secondary evidence.



, \
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w- 29, Because on the basis of the pleadings of the
pi^intiff appellant that he continued to w r k  
on the post upto 24 ,3 .64  i .e .  after escpiry of the 
stipulated period of the impugned termination order, 
and signed over the attendance register upto 24 .3 ,64  
the learned lower court was pleased to summon the 
Attandance Register which was not produced by the 
defendants respondents although the existence of 
the said Register was admitted vide their paper 
Ho. 119 Gha and thereafter they carai^up with an

that the attendance register 
has been weeded out. Thereafter the learned lower 
court ordered the defendants respondents vide 
court order dated 23 .7 .80 on paper Nb.l22C to produce 

■p̂. original weeding letter which too has not been
produced for v/hich under Rules they were duty bond 
to maintain it  permanently, and in order to file  a 

'( substantiate their after-thought plea and
ai.1 founded motive having no cause or reason produced 
a witness Sri Ram ^ t a r  D.W , 1  who too has not - 
corroborated the contention of the defendants - 

Arespon^nts that the said register has been weeded 
A out. The whole version of Ram ilutar DW.1 is  hear-sav 
land can not be relied and liable to be rejected 

^ d  the findings of the court below to the contrary 
IS  erroneous to be set aside.

-( 30. Because the defendants respondents have also not
produced the proceedings of the Boarxi in which the 
documents (Attendance Register) in quesUon was 
presumed to be weeded out particularly when they were 
unaer rules duty bound to maintain and produce the 
same before the court, hence the plea of the defendants 
respondents is  quite untenable and .it is clear that ‘

O f d o c u m e n t s  f r o m  t h e  p e m s S  " •  

o f  t h e  H b n  b l e  c o u r t  o n  a c c o u n t  o f  m a l i c e ,  s p e c i f i c a l l v  

V7hen t h e y  a r e  u n d e r  r u l e  d u t y  b o u n d  t o  m a i n t a i n e d  ^

S  th^d^S^ before the court, hence the plea

1 it  Is untenable and
^  that they have vdthhold the document

tom  the perusal of the Hon*ble court.on account o^ 
malice/  ̂specifically i^hen they are filled to DrxDdurp» 
the admtted and available documents x̂ rith them in

o ? S h f  B o a ^ ' f  Proceedings i .e .  ^ L e ^ n g
of the Board in which the documents in question wa«!

-4- supposed to be weeded out. The result is that the

. Attendance Register was never weeded

finding of the court below to the contrary i^  
erroneous to be set aside. ^aT:rary i^

. / ’31V Hecause the learned lower court has also erred in 

S a S S f ? h J  focuments filed by the appellant
P « 5Ved hence the 

findings of the learned lower court are erroneous and 
against law and not legally maintaineible.

leanned lower court that the 
d e ^ d e n t s  respondents were empowered to change the 
t e r m s ^ d  conditions of the service of the appellant 

exparte is  wholly erroneous particularly 
being absence of any existing statutory law or rules.

Contd... 8



33v Because It  is settled lav/ and as x^ell as defined(^ 
under S .R .3 (15) that probationer means a servant 
employed on probation in or against a substantive 
vacancy in the cadre of a department* Prom this 
definition it  appears quite clear that unless there 
is substantive vacancy non can be appointed as 
a probationer* It  could not be shovm with reference 

. to any other rule as to whether this expression 
can be used in case of temporary appointment.

34* Because the findings of the learned lower court 
in respect of Issue Hb.l and 15 are against the 
principle and rules cited above in the preceding 
para, and the findings of the court belov/ to the 
contrary are wrong and pervert, and liable to be 
set aside*

35y Because it  is settled law that no Government 
\ servant can be terminated before concluding the

enquiry or final disposal of the show cause i f  any, 
and he will be deemed in continueous service 
through-out till the final disposal of the enquiry 
or show cause notice*

r

3&* Because the findings of the learned lov/er court 
in respect of issue Mbs* 3, 12 and 14 are against 
the principle cited above particularly when in 
the present case there v/as no shov; cause notice 
as already discussed in para 5 above, and the 
findings of the court below to the contrary aire 
wrong and pervert, and liable to be set aside*

PRAYER

It is therefore prayed that the judgment/ 

decree and order of the court belov; may kindly be 

set aside and the appeal be allowed with costs througout*

Ramesht'^ar Dayal 
° 3ted 6V10V1981* Plaintiff Appellant.

- X



lEFORE THE DISTRICT JUDGE, BAREILLY

ivil Appeal No

riginal Shit No® 167/74*,

Hameshwar Dayal Vs« Union of India & othets*

r

The plaintiff appellant has filed the ori-ginal

suit as indigent person and the present appeal is being 

also presented as an indigent person. The appellant 

plaintiff has no means to pay the requisite court fees 

on the memorandiam of appeal* The list of property in 

possession of the plaintiff appellant is enclosed herewith,

Prayed that the plaintiff appellant be allowed to 

present/file the present appeal as an indigent person#

Dated:

C Rameshwax Dayal )
Plaintiff Appelant,

X



t BEFORE IHE DISTRICT JUDTE BAREILLY®

Civil Appeal No,________ of 1981

Original Suit No«167/74

Rameshwar Dayal Vs« Union of India and others,

LIST OF MOVEABLE AND IMMOVABLE PROPERTY IN 
POSSESSION OP THE PLAINTIPF APPELLANT,

A

liy&iOVABLE PROPERTY « Nil

I I  MOVEABLE PROPERTY. • ■■,1.111,!....

Srl.No* Name of old and used 
articles®

It, Shirt one No*.

2«

34
4®

6^
7.
8^
9e
IO4.
1 1 »-
12 ,
13^
14^
15.
16^
17*
18^
19.
20. 
21* 
22* 
13* 
24e 
25* 
26* 
27 ; 
28* 
29, 
30e 
31*  ̂
32, 
23s, 
24*

Bushirt 1 NOe 
underwear 1 no® 
Paint 1 No« 
Pai|ama 1 No® 
Dhoti 1 NOs 
Half paint 1 No« 
Lota 1 No«
Glass 1 NOs 
Thili 1 No® 
Jersey 1 No« 
Kurt a 1 No,
Dari 1 *No*
Gadda 1 No,
Leaf 1 NOe 
Tov7el 1 No® 
Banyan 1 No«
Kot 1 No* 
Handcurchief 1 
Shocks 2̂ pair 
Belt 1 No, 
Charpai 1 No® 
Shoe 1 pair 
Chappal 1 pair 
Sal?die 1 pair 
fountain pen 1 
pencil 1 No« 
Cash in hand 
Ration 
Mirror 1 No  ̂
Comb 1 N05.
Fuel
Saving material 
Be Shefet

Ho

No,

Estimated value. 
Rs©
4 /«

4^ 50 
0.75 
4*50
2e00
3«50
1*00
U 2 5
1*,75
3«00
4.®'50
1*50
3ft00
6^00
9.00
0^75
OeSO
6^00
o a o
0,75
1^50 
la 50 
3^75 
0«75 
2̂ ,00 

. 0,40 
0«30 

15e00 
5«00 
0,50 
0*20 
1*00 
1*00 
1*50.

Verified that.the contents as above are true to my 
personal knov/ledge and belief®

Vertified this day b X981 at Bareilly.

Plaintifx Appellant^

r



;\

before  the  d i s t r i c t  JQDGE BAREILLY^.

Civil Appeal, No« __  1981*

Original Sxiit No..l67/74« [jf

Rameshwar Dayal Vs. Union of India & others....

r

' f

Sir,

i '  It  is respectfully siibmitted that the plaintiff 

appeliint has filed original suit as indigent person 

the same has been dismissed on 18®8«81 and the learned 

lox'/er court has sent a copy of the order to the 

Collector Bareilly for recovery of the court fee.

The appellant plaintiff has filed the present appeal 

and has every hope to success in the appeal but 

the District Revenue authorities are in hurry to recover 

the court fees from the plaintiff appellant indigent,.

Under the circumstances it is respectfully prayed 

that the recovery of court fee against the plaintiff 

appellant be stayed till the disposal of the appeal*

Dateds

( Rameshwar Dayal
Plaintiff appellant,

V.̂ V'S'
' n r

: 1 -

I



r

BEPORE IHe  d is t r ic t  judge  B A R ^ y ) '

Of 1981,
Civil Appeal No,

X

AFFXDAVTT. 

it Rameshwar Dayal S/o Shri n r
Rastogi aged about

^ n l T o Z Z l  s t a t T L

1. That the deponent is  an plaintiff appellant in the

t h e ^ c a L V " ' ' = l r c . . t a n c e .

enclosed appli^tion  d a t e a 'f X s ’/  

true to my Personal knowledge ^  having based

on legal advise which I believe to be true*

Deponent.
t,v ■

'ft

N

V

1 / the aforesaid deponent do hereby affirm thet the 

contents in para 1 and 2 are true as stated above,.,

Nothing is false and no materiaL has been concealed*

So help mo God.

Verified this day 2@^-S«tpte 1981 at Bareilly*

^  DeponerTCs.
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IH TIE CDDRT OF DISTEIGI JUm£ BARBILil.

, M bc. Ĉ se No.

Houn^idu^OnJY ^pujoi OmcTH, §y^d<h

a ^ V
Sir, ^

Objections against application to prefer appeal as 

indigent person on behalf of Statei-

1} That the application has not presented in accordance with 

law.

2) That the applicant is not an indigent person and can easily

pay the requisite Court l^e.

3) That the application is not entitled to prefer an appeal.

4) That the application is malafidi and against law.

Frayed that the application be dismissed with

costs to the State.
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IH THE COURT OS DBTRICT Ism M  JUDGE B,iftREII,LY.

of 1982.

T > A '
M Isc#^No ;186/81

OS.Noi167/74.
I

Raneshwae Vs» union ox' In d ia n  otber^.

list  '(F piPHRs ffiD m c m m T  p i e d  by'^the

V

S*No« Particul £2*s of papers*

i ;  certificate from 6th to 12th Oc^«
1982 In origin^#

2 ;  ^plijation dt, 19el0«82 for dlspospl- 

3 ; « dt, 19il0#82 » ••

4 ;  ” »' H
# ■ .

5 i - do -«

e ; Afdi davit dt;, 19,10^82^

« »

Dated 19410S82;

Plttft ^pel3aat 

#tsllc ant<5
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No. *7-

^ M e d ic a l  C e i t l f ic a te

Dated.

I have carefully examinedined

c«

b
P!>

0?

He/51fe is suffering from--------

and rest is v e ry  essential fo r  recu p eration  o f  h ,s / M  health k in d ly

____________ d a y s  leave w ith  effect

.......................—

allo w  him/^b€r. 

from  ...

'1'

'  S ign atu re  or thum b-

Im pression o f  the patien t B. j , ‘ .^ __P rof'titin ner’ R e g iste re d ‘ M i c a l  P ra ctitio n er

R egd . N o . 3  X  $

r



p
A,

K

A -

IN THE COUKE OB' DISTHICO: JUDGE BiRSILLY 

Ho> _

U s e .  10.186/81
OS. No ;167/74*

.  ^ • . . . .  lo. '  ‘  ‘

Raneshwar, Vs# Union of India and others

'• S'/S’ 8 .11 .82 .

Sir,
■ffox the re-asons disclosed in the accompailed

sfcTldavlt dLongiai tb MedicJiL certitlcate and ^ j a s o '

p r ^ e d  In the enclosed^plfcations sep.arateiy in token

of -aTOiding the technic^aties as required under rules

or law) it isTespectrully p r^e d  that the rej ectioii

order dated 8.10.82 in the above naaed case be set aside

and the in^genous ^plication be restored to its

o r ig in n u m b e r  m d  decided on mferitg ^ t e r  heaping the 

parties* and the.impugned order_of i a | ^ ,s ^ d  date

(8;i0i82) ror depositing the court fee having set aside 

the sane also be postponed till the f i n ^  dispose
on merit

of the said indigenous ^plis ation in question^ and

the ;aajoumRient ‘ ^pllc aU on dated 7il0i82 of th© 

^plicant-pltff. ^pell EQt be^ aiasf ed, deetoing th at the

entire impugned order dated 8.10.82 as never passed.

Pr ̂ e r

Iti is therefore prqjred that the entire

. irapuguend orders dated 8,10.82 be set asn e and the

oeder of that date in connection with the depositing of

court fee be st-^e<V'postponed till- the-decision on merit 

is made h asring res tor ed the s ^ ^ jn d lg i^ o u s  gpplic stion 
in question after h'earing tiie ;^|»es on its merits

dt*7.10.82
the adj ournment ^pljbatlon/of the pltff. ^p e iia n t  -
a pplic ait be granted.  ̂ y /f

‘ * * rftff. Jipp&lant
Dat9d 19^10i»82« ^ Jipplic ant.
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BSFO.HE TEE DISTRICT JITDGE B-;̂ sRSILIiY.

L ' _ _  of 1982
U s e .  ■ Noi 186/81

OS.IO . l67/?24.

Raneshwar 7s» Union o3T Indian  others.

P/P 8.11,S2,

Sl^t

Por the rei^ons disclosed In the accompanied 

afridavit gLongwith relevait MedicdL Certitle ate filed

with a separate list in the above najied case it i« 

respectfully pr^ed that:^

( i ) The ^plic ant piaintiff appeii m t«s' -adjournment 
^plication dated 7.10#82 Mndiy be Allowed

hsylng set aside the’impugned rejection order in 
regard of dated 8#10e82 which is pr^ed  in this 
^plication; and _ , . . . ........ ,

(ii) !Ehe other reliefs as are pr^ed  in'the'separate 
^plications filed ^aongv4th ihSs applic atlon 
^so k in d l y  be grated ha-vlng considered the same 
separately ^ongwith this ^plication deeiiiing thai;

the entire iriipugned order dated 8*10«82 was/were 

never passed.

P R A Y E R

It is,therefore, pr^ed  that,the ^plicant»s 

adjournment' plication  dated 7#10#82 msy Idndly be 

m.lowed having set aside the Impugned ordefî  in this



V

.  >

IH-,THE COURT Qj DISTRICT COURT B- ^ILLY.

Ho. of 1982

U s e # ‘NQj* 186/81. ^
OS No*l^/74

Rameshi'Sr Vs. Union of Indl a & othecs*■fc ' ‘

F/F 8.11.82.

S ir, . . . . . . .  , - ̂

1. ibr the reasons <^sclos ed in tiie accon^snled 

iarrxdavit ^ongwlth relevant Medici c^rtiricate filed 

i^¥»lth a separate list herewith in.the ^ove naned 

case it is respectfully prayed;-

11) That the in<aigineous ^plication of the :;^plicant 
TDltff. ^pellsnt having set' aside the impugned order 
dated (rejection order dt.8 . 10.82) be-restored to 

its origin^ number and the sane (indigeneous 

^ISjation) decided on merits after hearing, the 

parties iirf:iich is pr^ed in this ^plication; and

(ii) The o^er  reliefs as see sought in the sepsrate

^plications filed ^.ongwith this ^plication mgr 

^so be graited having considered the same separate

-ly ^ongv^ith" this sppli cation*

P R A Y E R

It ls» therefore, pr^ed  that the Indiginous 

.application in question^ha.ving set aside the impugned 

rej ection a* der dated 8.10.82 in the sOaove namPd case 

be restored to its origin^ number snd decided on,
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IH THE COURT OF DISTRICT JUDGS BiREII.LY.

ot 1982.
--— -r'

Mi SO. So•186/81 
OS. Hoi167/74.

. . ■» - - .

Raaeshwar Union of Indla&  0th ̂ s .  ^

J/B' 8«ll(*82j|

Si^f ...  '•/

1. SOT the reasons aisdlose^«^he_aco^
aftidarlt aoMWlMi raevaQt j l ^ ^ a  perutloate .. 

filed With a separate list herevvith in the ^ove naaed 

case it is respectfully pr^ed: , ,

(1 ) That the impugiied order d&ted 8,10.82 tor .

depositi^ig the-court fee having set̂  '^^Lde it 
iclndly be postponed till t̂iiê  ^(^pps_^. o

the ^plic mt-pltff.^pelimt»S:
aDDliGation on merit is having heard 

“ f  which IS pr^ea  In this

a ppllc ationj and

That the other reliefs as s:-e pr^ed  ^
separate ^plic ations- aongwith .thfe ^plication

mW ^so  i3e granted having considered the same

s s a
was/were never psssQd.

It i^» therefore, pr^ed that the imputed

order dated 8il0i82 for depositing the court fee .

having set aside it kindly be st^ed/postponed  ̂

till the dispose of the ^plieiait pltif. ^pellai 

indigeneous ^gpplisatlon on merits having heard the

r
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IH TEE COURT O-P DISTRICT JUDGE BiiRSILLY.

No«  ̂ or 1982,

M sc .N o .186  or 1981.

0*S.Ho.l67 or 1974.

Rameshftar DSB'’^  Son of Shri p .l .  Rastogl R o

*38 GsQ-I PaU’̂ va, Batrellly • .• • •e « o e «  j^plicant( Pltrr.iSppe
11 ant;).

\̂ s.

1 . Til Vi Union of In <31 a through the secretary,
Government of India, Ministry or Defence,
Uev/ Delhi.

2* M ^ .  O .C . HQ. 6Mtn ^ t y  Bde C o 56 j£PO.

3 .  L t . Col. A .A . &  qm  Hq 6 Mtn Dlv
C 0 56 APO Defendent Respondents

AFglDAVII

I  Rcmeshv/ac D ^ ^  aged ^out 42 years Son of
Shri P .L , RastogI Reslwdent of 38 Gail patv/a, Bareilly
took oath and solemnlyi state as under:

1 . That the deponent is  a plaintiff eppellsmt in  the

abox’̂ e naned case and Is well acquainted with the facts 

end circumstcmces of the case.

2 . That the deponent from 6th to 12th October, 1982

due to fever md Eysentry was confined to bê l̂  aid there 
was no body else except the ailing deponent on the date

8.10.82 fixed In the case.

. 3 . That when It could some how possible for the deponent
haviife released, from the clutch of sickness he rushed ft

-to the couTt aid on enquliy It was found that the 
Indlgeneous ^p lIcaM o n  of the d^onent has been reject

■ -ed having ordered to deposit the'court fee in default
his presence as his adjournment ^plication dated 7th
Oct. 1982 was rejected as It Viss not accompanied with 
an a f f i d a v i t  or Medici certificate simultaneously,.

4. That the relevant Medlca certificate a^sHladfejadafi 
aongwlth this affidavit being filed todJsr at 
the e a r l i e s t  v.Ithln the purview of threshold period.

5 , That there i';aa nothing before this Hon&ble court

to disbelieve the application of the deponent dated

7 . 10.82 h e n c e  the order dated 8.10.82 Is  premature

end provision ft. in the sense to be a mere form^Ity.

contd. • •  2

I
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Under the circumstaaces as It  tn^ be no finality can

b^attadbed to iti
t . ... > % . . f . ^

6 .  That the In^ugned order dated 8«10*82 is  not malntable 

in  1 sw*

7# That the oraer of rejection dated 8*10«82 has caused 

substantial loss to the deponent,
♦

8i That the deponent was .^lov^ed to sue as ai Indigent 
T>erson in the id?.'er court from v̂hoe e decree, ^ p e a  is 
^refer*ed and still he has not ceased to be ai Indigent 
person^lnce the date the decree ^ p e a e d  from,

9,  That in the interest o f ‘justice it is  necessary that 
orders of rejection dated 8, 10.82 be set a ^d e  and the

indigenous sppllcatlon be restored to its o r ig in ^  number 

sa6. the same having hesrd the parties be decided and 

t ill , its fin a  dispose on merit si the orders dated

8 ,10 ,82  fa* depositing the court fee hat, îng set aside It  

be a s o  p o s tp o n e d ^ b e s fe ^ a io v to g ^ e  deponent's sd j^n m en

y .H ’Wj; Deponent, (■
l y / y r i .

I , Ranesh^ ’̂sr verify that the contents under

para 1 to 9 are true to my personrl laiowiedge. Nothing 

is r a s e  but true, So help me GOD.

Signed aid verified at Bareilly dated

1982,

i -i-. .-.M ,,-Tf f%Hr̂  W-iiK.

■'■Icf Hhi

Deponent, (f)

........ .

?'0'

J
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^  I 8 .  Thst in the interest or jubux..̂  - .

4 V  71 r> 8-10 .m 2  is liable to be set asiae the appUoant,

application for indigency is liable to;be deciae 

■ ' Merit. i li

THE W ST E IO T  J O T a 3 ^A K E II.K

II  ®S O O U ^ J  0  1982.

0 . s .n o . 167/74. \ . ^  > '

Ha»eeh«ar . . .

Vs«

r o v e » “o f ^ 1 ^ a C r n x ^ s t r

r  T cV h q . s

5: “ : . ’ o o l.  A.A. .  0*0 HQ 6 Responaents.

O/o 56 AJG*

„bove beg to  submit as under;- 
Bie applicant nm  -i a in t if f  appellant In the

1 . ?  o a S ^ e n a l s  « e l l  a c q u a i n t e d  - » i *  ^

S r c ir w m s ts n c e s  ot the m aigen t apped..

2 .  T h a t  t h e  ’ f  ̂ p l s S  <>f t h e  a p p U c a t i3. m at 8 . 10.82 v«as fixed for disposat

of indigency* na from aysentry and
4 . That the appUceUt^as suff eri o:

fever « ith  o s it io n  to attena the court on th
which he ^̂ 'as not in a pos

date fixed. r,erson of his family coj
. 5 .  'aiat there ^̂ as no other person

attend i±ie court on e a adjournment d

6 .  Oiat the applicanV s app ic a  i,een

7 .1 0 .8 2  : ^ „ t f f e s  fco^rdin gly.

- “ lic a n t  has caused him substantial l o s s .  |

8 .  That in th e in tere st of ju stic e  the order dated
b .  iaa.»  u _  a p p lic f^ n

J

() ^  ft-
ik. is,therefore, prayed that the order

8 . 10.1982 be set oŝ ilo 

on me:

Merit* j

• ' a* Tbat iiie lediod. Certificate of this effect hafl 
ready been filed on 19*10*82 and necessary atiida^ 

 ̂ ‘/ i s  also being filed herewith mich could not De^|g| 
with the adDournment application.

W . ^  ' PRAYER

dat(

the applicatiflll Ift! j
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No.________

lisc.No.186 Of 1981*
O.S.Ho. 167 of 1974. ,

S*eshwar W e l  | » , g x f  i"'. IppUoant 
38, Gali Patvja, Bareiii-if

Vs.

1

I \.

\

^ , A  & & m s  HQ 6 m n  BIV.
56"tfo ‘^ ‘ .................. I>efenaent Sespondente

s , . ,  oat.

T  ttat the
above named case on u x

circumstances of the case^ indigent appeal*

T a t  T m Z  fix“ea for d i.posd  of the .appUoatxon2
3 .
ox x.*digency. cuffering from dysentiy and ^
4. Tb-at the deponent ^^s ^ 1 2 . 10.82 on account

f";ver «ith to attend tte court on * e
* io h  he was not m  a position

date fixed. -her person of his femiLy «ho oould
5 . Kiat there *as no other pers

attend the court on the

6 .  That * e  deponent “ ^„^ent has been

V .1 0 . 82 has acc^o'ihgly-

ordered to deposi the indigency - appHostion

7 . mat the f  s“ L t a n t L  loss. —
of me deponent has oaus order dated

8 .  m at in 33iae a n  4 the deponent

l ; ; ? r c l f i o r f r i r d i : : n : ;  Xia^xe to y  decided on

merit.
^ ^ ^ ^ ^ e v o n e n t

^  V t ^ / S ' t ^ f  fo l y f e S S  f n « " . ' ^ r t S : s

■"  ^ i r . n r r v ; r i ? L r r B i i u
<W-̂ d ^  —

1 9 8 2 . 

..........

)oni

■k I t *•

rrtTTK

•7'

4 ‘ ̂ J
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No.

ip THE DISTRIOD JUDGlt^AREILlff

}f >982*

Misc* N o * 1 8 6 / 8 1  

O.S .No. 167/7 4.

V v

2.

3'

Vs.

The Union of India throu# the Secretary,
Government of India, Ministry of Defence, 

lev? Delhi.

Maj. 0*0.^ HQ. 6 Mtn. Arty Bde C/o 56 APO.

"o/; t “ rDefenae^t Respon.e.ts

i

- W

J

':Jyb£>2-

i/j^  

(;*

Sir,

The applicant nf^ed above heg to submit as unders-

1. Kiat the applicant is a f L f q ^
above named case and is vjell acquainted with the facts

and ciroumstahces of the case*

2. That the applicaot^as moved an indigent appeal.

3. That 8 .1 0 .8 2  was fixed for disposal of the application

of indigency.
4. That the applicaixt^as suffering from dysentry and 

fever with effect from 6 .10 . 82 to 12*10.82 on account of 

which he was not in a position to attend the court on the 

date fixed.
5 . That there was no other person of his family who coulf 

attend the court on ihe date fixed.

6 .  [Qiat the applicant’ s application for adjournment date 

7*10 .82  has been rejected and the applicant has been 

ordered to deposit the court-fees accordin^y.

7 . That the dismissal of the indigency application of 

the applicant has caused him substantial loss.

8 .  That in the interest of justice the order dated 

8 .10 .1982  is liable to be set aside and the applicant’ s

application for indigency is liable to be decided on 

‘ ^'^erit.

*' i9.  Hiat -the Medical Certificate of this effect had _ 
f ^ a ^ ^ ^ r e a d y  been filed on 19 .10.82 and necessary affidavi 
 ̂ ' l±s also being filed herewith which could not be W M

with the adjournment application.

PRAYER

It is, therefore, prayed that the order dat^ 

 ̂ 8 .10 .1982  be set aside and the application for 3

he decided on merit.

29.10.1982.- 

ff’

Applicant
H t f f .  Appelll
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A

<o~

IF  THE COURT OF THE DISTRICT JUDGE BA

1^0.__________  of

Misc*No*186 of 1981.
O .S .Io . 167 of 1974 .

Rameshwar Dayal Son of Shri P .L . Rastogi R/o { '
38, Grali Patwa, Bareilly ...................... Applicant

Vs#

1. !Hie Union of India through the Secretary,
Government of India, Ministiy of Defence! 
New Delhi. ’

2. Maj» O.C» HQ. 6 Mtn* Arty Bde C/o 56 APO. 

5 It . Col. A-A. & CPO HQ 6 Mtn M,v.
O/o 56 APO „ « . .  „

Defendent Respondents.

APglDAVlT.

I , Ratneshwar Dayal aged about 45 years son of 

Shri P«L. Rastogi !^o 38 Gali iatwa, Bareilly took oath 

and solemnly state as unders-

1. That the deponent is a plaintiff appellant in the 

above named case and is well acquainted with the facts and 
circumstances of the case.

2. ahat the deponent has moved an indigent appeal.

3« Ihat 8*10.82 was fixed for disposal of the application
of indigency*

4* That the deponent was suffering from dysentiy and 
fever with eff—ect from 6 .10 .8 2  to 12 .10.82 on account of  ̂
wiiich he was not in a position to attend the court on the 

date fixed.

5« 2iiat there was no other person of his femily who could

attend the court on the date fixed.

6 .  That the deponent application for adjournment dated

7 . 1 0 . 82 has been rejected and the deponent has beai 

ordered to deposit the court fees accordingly*

7 . m at the dismissal of the indigency - application

of 1iie deponent has caused him substantial loss.

8 .  That in 1iie interest of justice the order dated

8 .10 .1982  is liable to be set aside an d the deponent 

application for indigency is liable to be decided on 
merit. ^ _ /

on e n t

I , Rameshwar Dayal v e r i f y ^ a t  the contents under 

'.para 1 to 8 are true to my personal knowledge. Nothing 
is false but true. So help me GOD.

Signed and verified at Bareilly dated 29th October,
1982.

\

........ ... \) —

.........- ••

.■'••■•7' -'il I * • ....  ̂ 0^
•7

i r’;*« i i
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I I  ffiS CO0R5 OP DigTfilCT JTOfIS BARBlIiiar*

Ho* of 19®2#‘

liPft. Ho.166/81
0#e*Mo*l67/74*

Rmeshwar Iteyal Son of Shri 5 •£.» Baatogl R/©
&all Bareilly . . .  ..Appl 1cm-HR.9Istiff

te .

1.''T5ae Ualoii of Inals throur^ the Soaretf^ry,
Ĉ overaraant of India, Mialatry of !istencot 
Hew Delhi*

2. MaJ. 0#C. HQ. 6 Mta. Arfey O/'c 56 1^0*

5* Lt# Ocl* A‘A* & HQ 6 Mtn ;oir*
O/o 56 A?0* . . . . . . t.» S«£efia«ot He#poi36ett^^

Sir,

'Etie applicant al:>ov« beg to subjal̂ ; am un^an-

1. !tt\et tfci« appli .iiit is e. plrdntiff gppellft ît la th# 
sbovw Of!s« end i» well .ri;cquairit!?d “the faoti
ft&a olroaia0t&nG99 of tha cbbq»

2* iSiat the acvsel r.n icfllgssat appeal#

Slat 8«10-82 \vaB f 1x8(5 for dispostd of the applloatloa 

of Imiigetioy^.

4. liEt ths sppI|*e: î%'Was BUftsriag from >3y«tQtiy aofl 

fever with feffcct frota 6*10. 82 to I3*1u*82 on scoouat of 
«hJch he not la a po«?ttioR to ptteafi the oourt oB th# 
date fissd*

5« '2hafi tUore Wiis at osKa^ ru-̂ 'ov:*, of hir, fai*il7 oowl 
afcti.iicl -Si© court on tJ:\e date fi3S?<i.

6* !ihrit tha af)v.Ilc'’>£it* 3 !»»ppl5,cptl o« for ad|o*jrjsiieiat SateA 

7*10.82 hsa beea re;}î u ad npplionnt hse beet*
or ^’r«a to ft.eposit th« court-fc^^s aoco?‘<lln^y*

?• Bifcr; vhe of th« in<&ige04sy eppflLlcatioa of
tbe applicfffit has oauned hUi aabstatitiai loaa*

S* laipt in the Inteiset of juetiee tht cr̂ -or dftttd

8 *1 0 .1 9 ^ 2  iy liab l®  to l>u s e t  aaidb (.-25 the aj.pliop«t*e

eppllcatioD for iaSlgenof ia to b<? decided oa
Msrit#

9* tie Helical Cfjrtiflcctfc cf thie effeci had
jecn f i le d  on 19*^0*82 .and aooesfary a fftd s’f i t  

Is  rfj5o heiag f i l e d  hfe»re%l-tti wnich could aot be f i le d  
?Jith tiae f^^Jcnirmtmt fjppIicDticn.

I M M

I t  is, uhereforts, pr-ĵ yad tij.at t’le oriler dated 
8»10*1982 be set Laido aad the tiijplicaol on for :l'3AlgeiieQr 

be aecideoi on tu'^rit.

Oatedf 29 *10 *1982.
Ar»pll8aQt 

l l t i f . i^pellost.
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• lî s.fiM'oO-S-e' sies'l: ©'q̂ ., 'p^^eptta '

■ ■ , taoq ' ^ laeaaa®^|>a ! | : Obpoi i  iiasq ost| Bs 
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contention of the defendants responaimts the.t the 

Gaid r^t^r.tc-r hac been v/£*c*deci oaL.. The v/IjoIo version 

of Rsm AuLar DTrf*1 is hear-say tmu of-rj ]jot be relied 

«nd li?M c Z7 ro;;iected rr*d ‘cUe finciT'-PS of liie

court brloK to -̂he contr?iry is erroneoub to be 

net -oiOu,.

50, roc.-,u?v Uir> Obfondfjits rc^.icndcavs b.nvo rlco net

OuUCk-u ulio  ̂iOCC. C ilC Bc> '_v' ill.

thw' t.vc.j!i A.c j  (A'^b-. .■ II’ o? lic/'i.c.tc'’  ̂ iii «T[Ui'‘; icii ’-/ns

pr:3u\'t. to .u-l / oticul: rly then -jliey were

du .y ooiUiA 'cO uiic* oOv’ce the

SflSQ̂  ht-O; G tliw Cwj, t ,  Llia ,1c- cf Ihc

do-.vu:i'.u:’w.u iî :- i ■ '-i-.’ii.) .m'.'.'i.*''lo '*.nd it is

cleur ^rxo v'it'i’i.'id t)ic. documents iron -'iie

pei-aG..! Oo. Hiz iion'olc c.-.*' \ya recount of nalice, 

spt!Cixiv;ilii tlicy a*:o laiicLcr rule du.y > A ’na

to iUi^.U’ Li _,_ vo V . ..:  ̂ nps_ be :>rc 1;h: court,

iinr.cc L'.: o.c ...n a . f o ; i d o  r e n d c n t s  is

quitii an eii:-Llo io ole or th .t  xiicy hiivo

witfwlc. t:it, doc?t.n£.:i''. r;‘C/ja thf f '■rv.irl of the 

IIcn»l)lc c ’ -t cr 'iccoimt e-J.ice, r.v.ocifically 

when are fr.ilt.d cô  ;?.-’ouuc£: tJlic- .^id y.

aVafilablc docuisi^tD y/it}i ^icia iij. c0j;auctic?:i

.••-‘ia iroce^dir^s i..,. j.tocb:cLln' of the Doord 

in ;.’idcU Jie doeuments in q\ienticn was cu posed to 

bo 'ftriucd cut, l‘he uecult is Lhat the required 

docuLiirnt /itlomuinoe RLrjiijtor waa r.cver v/ouded out 

and tile a; uii is ijtill in tlieir custody .rnrl any finding 

of -.hr. ccurL halo*'* fo thr> contrary In crroneouc to 

be cet aside,

3 1 *  Because -tiic leaned lo-'cr coui’t 1 i : e  a l . i o  erred

in Aiulding tuki. the docui^enu > ■ llcd ly tl:. a pcll:!iit

^pluinciii have not oe. ;i rly proved hencc the 

finilin^s ox the leai’ned ̂ .OMer court jre crjc oniouwiy:

and against law and nol leî «u3,iy n£.inU.inable.

C o n t d ,.,. 11
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Misc. No. 186/81

Rameshvvar Dayal Vs# Union of India and others.

Sir,

In the above named case today |16«9.83) it was 

fixed^or the objection of the defendents respondents 

for which Registeted A/D notices have been sent to 

the parties concerned, Today when I ({^pellant) in 

the above noted case cane and attended this Hon*ble 

Court and wanted to know the further date for further 

proceedings, I have not been informed about the same 

by the clerk concerned. I remain in the court upto 

4*30 P.M. and the clerl;6oncerned have ultimately told 

me that no orders for further proceedings in the above 

case have been obtained by him. Since under certain 

unavoidable circumstances I will be out of station 

it shall be very difficult for roe for such type of 

off and on dates.

It is^therefor^prayed that it may be facilitated 

to have the knowledge of further date by post at the------------------------

address as§-given in the bottom or any other convenient 

means deems fit* /i

L

Dated: 16.9.1983.

/ C Rameshwar Dayal Rastooi ) 
)House No. 2214,
' Sector No. 16,
^Faridabad ^Old) Hf.

f i a
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UTOR CBRTIFICATE OF POSTING. 

C ,P*Stamps due Rs.1.50

BEFORE THE DISTRICT JUDGE, BAREILLY. 

I'lisc* (Appeal) No, 186/81 

O .S . No. 167/74

(Cl

Rameshwar Dayal Vs* Union of India & Others.

Fixed for 21 ,10 ,83 ,

Sir,

It is submitted as under

1 . ' Tliat the above case is fixed for 21 ,10.83 but

the undersigned appellant-plaintiff could not attend 

the proceedings of the case on this date due to his 

illness and confining bn bed. Necessary medical 

Certificate is being sent under a separate cover.

2, That a period of a month will take place

for the restoration of health and treatment.

3# That there is also no body else except the

ailin|f applicant (appellant-plaintiff) to attend 

the case on the aforesaid fixed date i .e .  i?n 21,10,£

4* That the absence of the applicant on the date

fixed is due to cause beyo-nd his control as such 

the adijoumraent is  sought for with the request 

that the necessary intimation of the next date 

as and when fixed in the case may kindly be intimated; 

to the undersigned applicant, for which a self- 

addressed envelop is also being sent under a separate/ 

cover,

P R A Y E R

lider the circumstances stated above the case 

,a;^Klndly be adjourned for some other suitable 

te .under intimation to the applicant.

Dated? 14 ,10.83.

( Rameshwar Dayal ) 
Appel1ant Piainti f f ,

Applieiint.
H.Nd , 2214,
Sector No, 16, 
Faridabad (old) Hr,

<v
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BEFCRE THE DISTRICT JUDGE, Ba REIÎ Ĵ Y*

MISC* Ito. 186/81

Rameshwar Dayal Vs, Union of India & Others.

F/g 15elle83,

-t-

X

Si IT j

In the above noted case Postage stamps v;orth

I ^ 2 / ^ i E i i p e e s ^ . - S 5̂ ) - H 3̂ e - - - a € C o n \ p a n i ^ ^ ^  ........

^to^the n o t iS s  issued in question to the defenden 

respondents as already submitted. The total stam] 

submitted is as under*-

1* Stamps already (Postage) affixed on 
the requisite envelops Rs.S^SO,

2. Stamps ~ postage accompanied
herev/ith- 20 Nos* of 0*10 Ps.each a Rs»2o00

Total Postage Stamps = Rg^lO.30,

Further compliance on the part of the 

applicant appellant-plaintiff may also be communica^^g 

by post for v/liich necess-ry self-addressed and 

stamped envelop is also enclosed herev/ith. The 

cause of getting information due to his sickness 

having confined on bed and there is no body else 

except ailing applicant which is much less than j 

that even in your letter dt. 22.11*83 no hint eyen . 

disclosed as to x,rhat type of compliance isjieedea 

from the applicant.

Dated.s 30,10® 1983®

Enels As abovcc

( R.De RaBtd-gi )
H. No* 2214, sector 16, 

Fari dabad.''"

Appel X ant--Pi t f f o

PS; Necessary Medical Certificate must have\ 
received in your office by now which has'' 
since been sent through Registered V D o

:a

• \
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Fut up ®n the date fixed.
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BEFORE THE COURT OF THE DISTRICT JUDGE BAREILLY. 

Appeal No._  7^3  of 19Q^

Rameshwar Daygd . . . . . . .  . .  Appellant-Plaintiff

Vs.

1 . Union of India through the Secretary, 
Government of India, Ministry of Defence,
New Delhi.

2. Maj O.C. HQ 6 Mtn Arty Bde 
C/o 56 APO.

3 . Lt. Col AA. QMG HQ 6 Mtn Div. C/o 56 APO

I

1 • That in the above risked case v/ithoiit causing 

injury to the rights of the appellant-plaintiff vested 

under law and without prejudice his benefits conferred 

on record in the instant case and the facts mentioned 

below, it  is important to submit as under:-

2 . That the documents mentioned in the list annexed 

to this application are in possession and power of the 

respondents to be produced in the instant case before 

this Hon*ble court which are very much essential and 

relevent for the purpose, equity, and for just disposal 

of the issues involved, and to enable this Hon'ble court 

pronounce a just and effective judgment in the instant| 

 ̂ and,

That the prayer as made herein for summoning of 

e documents mentioned in the annexed list is only to 

fill up the gap of inherent lacuma/defect in the 

evidence which has been produced by the appellant-plainti; 

and existed on record of the instant case which is 

much less than that even new evidences can be 

produced in the case as it goes in the roots of the 

matter; and,

4 . That the evidence to the extent of benefits 

conferred to the plaintiff in the documents mentioned 

in the list annexed to this application goes to the roots 

of the instant case> and,

j Contd... 2 ^

" ^ 6
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9, That the court beloxj' has dravm thcs presumption 

prejudicially at the detriment of the appellant-plaintiff 

hence to go back the said prejudicial and detrimental 

presumption and for the cause of justice in the in s t a n ^

case the surrraoning of all the documents as per list 

annexed to this application are most essential.

10. That in the instant case it  is estonishing and 

important to note that vide order dated 21.2*80 the court 

belov/ in the presence of the parties the court belov/ 

and the respondents itself accepted the appointment letter 

'Y  (J^aper Mo, 20 B) as proved, document but in the final judgment

the court belov/ in deciding the Issues Nos. 1 and 15 

■■ contrary to the aforesaid findings dated 21,2*80 having 

no cause and without applying its mind on the record and 

proceeded on errouneous assumption that the aforesaid 

appointment letter is  not proved. Thus it is clear that 

in the instant case the orders of the court below itself 

^  ' speaking in different ways contrary to one another, hence

it is further cr^^stal clear more than hypothetical level 

that the findings and decision of the court below remained 

without applying its judicial mind' v/hich is much l e s s  than . 

that the court below did not apply its mind on the record 

of the present case; and,

11* That an affidavit is also being accompanied with 

this application having too again disclosed the relevancy 

^ against, all these requisite documents mentioned in the

list anne^ced to this application being treated as part 

of the accompanied affidavit; and/

That under the circumstances stated above and on 

h of record its aforesaid order dated 21*2,80 to the

extent in denying the relevancy of all the recuisite - 

,..d9iliments is erroneous, void, and not maintainable unde'r 

^vanv law of the land*

P R A Y E R

It is , therefore, prayed that the respondents - 

defendents may kindly be asked to produce all the

docum.ents mentioned in the list annexed to this application 
for the cause of justice, proper disposal of the Issues 
involved and for pronouncement of a just and effective - 
judgment in the instant case.

Dated: Appellant
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LlST^Q? ^DOCUK^U'ITS TO BE PR ODU p^ BY THE P^ESPQ1■DE^I^S/ O  ' 
DEFEITDEMTS IK  APH:AL i'iO. 198|/'JPREFEREd/ x*^
Ag a in s t  TliE DSC:-3R :.ITD Q ^D SR ^^ t h e  La.'.JERXc.')URT t n v V  ' 
p . ^ * ^ J I T  NO. 167/74) IN  RAtEHHWAR DAYiiX. VS, Ul'jlONi^

T^EIR rOSSESSrOJJ, CUSTODY, 
fUfiiR^ TO hh  iPRODUCED B3P0RE TIiIS HON' BLS COURT IK  
TIiE INSTANT Cî î SS ON THE FIRST DAY CF THS' liE'/iRlNG IN  '
m s  ABa;s hi?m a l ,

si,Wo» Particulars of the documents 
required frora the respondents 
defendents to be recovered, and ’• 
produced in the instant appeal/ Purpose and

relevancy of the
------- ------------------ ----- documents.______ _

1 . t o w  of appointment letter Original alrfarty -
o72/ARTY dated 18 Jan .:'64 filed (Paper 

Issued by t?ie Maj OC HQ 6 Mtn Arty. No»20 B) to

C/o 56 APO tc the appellant- prove the raaitie
P-it-j-f. in the instant case»

2. Copy of letter No.372/7/l«J^TY 
dated 18 Peb. 1964 issued by 
the Maj. O.C. HQ .6 Mtn Arty Bde 
C/o 56 APO to the appellant- 
pltff.

3 .

<

Original latter dated 4 ,4 .1964  
sent by the plaintiff appea3.ing 
to the Head Quarters 6 Litn Div. 
C/o 56 itPÔ  Controller of Defence 
Accounts Meerut, HQ Delhi

„^d  HT3 Army Education Pachmani

To proveit the 
original already 
filed (paper 
No* 21B) as Per 
pleadings of" the 
appellant-pltff 
for ,his beneflpiai

causerhaving 
declared the seuie '
is inoperative 
in law,

•( »

copy filed

(feper N0 . 22C)

to iDi'ovei^tlie ' 
same.

C ontd ,.,. 2
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S*No,Particulars of the documents 
required from the respondents 
to be recovered and produced Purpose and relevancy of the 

__  in the Instant appeal/case, . documents.,, ______ ____________

X

5« Original letter dated 30 *5 *64 
sent by the pltff.to the Briga­
dier 6 Mtn. Artillery Brigade 
C/o 56 APO

6 . Original letter dated 30.5 *64 
sent by the pltff .to the 
Brigadier 6 Mtn Artillery 
Brigade C/o 56 APO.

To prove the copy already 
filed by the pltff.(Paper 
No.25 C ).

-do - (paper No. 26 Ga)

f

K

t

/sub

7* Original letter dt. 30.5.64 
sent by the pltff to:-

1.Col. HQ 6 Mountain Div.
C/o 56 APO.,

2. Col. Head Quarters 6 Mtn 
Arty Bde C/o 56 APO.,

3 . I/c  Army HQ New DelhiaJ^,
4 . I/c  HQ Army.Education,

Pachmani (M .P .),

§ . Chief of the Army Govt, of 
India, New Delhi.

6 . Controller HQ 6 Mtn Arty Bde 
C/o 56 APO.,

7* Brigadier 6 Mtn Arty Bde C/o 56 APO

8 . Army HQ Adjutant General Branch 
DHQ P .O ., New Delhi through 
proper channel Mad OC HQ b Mtn 
Arty Bde C/o 56 APO sending 
advance Copies to all the above 
authorities from/srl.1 to 8 #  
under serial 7>above.

8 . Original letter dt.23.9*64 sent by 
the pltff. to the authorities as 
meiiitioned above at serial No.7 and 
copy to Maj O.C. HQ 6 Mtn Arty Bde 
C/o 56 APO.

-do- (paper No. 24 C)

To prove tne copy already 
filed by the appellant- 
pltff. (Paper No.28 Ga).

9 . Original letter dated 5.1.65 sent 
by the pltff. to the above authrori- 
ties at serial Nq .8 .

10. Original letter dt.4 .3 .65  sent by 
the pltff. to:-

1.Col. Hq. 6 Mtn Arty Bde C/o 56 APO.

2 . Col. HQ 6 Mtn Div. C/o 56 APO

3. I/c  HQ Army Education,Pachmani(MP)
4 . Chief of the Anny Govt, of India, 

New Delhi.

5 . Controller HQ 6 Mtn Ajrby Bde C/o 56 
APO.

6 . Brigadier 6 Mtn Arty Bde 7, Army HQ 
Adjutant General's Branch DHQ P.O. 
New Delhi and copies to (i) Ltd Col, 
AA & QMG 6 Mtn Div .C/o 56 APO and 
Mao OC HQ 6 Mtn Arty Bde C/o 56 APO

- do - (paper No.29 Ga)

- do - (Paper No.30 Ga)

Contd.. 3
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S. No. Particulars of the docutnents 
required from the respondents 
to be recover-ed and produced 
in, the instant appeal/case.

Purpose and relevancy 
of the documents.

11, Original letter dt. 21st Sept,
1965 from the P itff , to . .

1, Col* HQ 6 Mtn Arty Bde C/o 
56 APO.

t

2, Col. HQ 6 Mtn Div» C/o 56 APG

3, I /C  HQ Army Education#
Pachmani (MP) *

4, Cliief of the Array, Gpvt. of 
India# Nev.; Delhi,

5 « , Control-'’er HQ 6 Mtn Arty Bde 
C/o 56 aPO.

6 , Brigadier 6 Mtn Arty. Bde C/o 
56 APO.

7* Arrry ^;ljutant General's Branch 
DHQ P.O. Ne\i.; Delhi.

12, Original letter dated 9th Feb. 19
from the Pltff. to as shovm above
at s r l . ' l\D,.ll»

13. Original reminder letter dt.9th hug,
1966 sent by the pltff to the 
authorities as shox%rn above at s r l .l l .

To prove the copy 

already filed by 

the pltff - 

(Paper No„3l Ga) 

in case file .

-do-

(Pa.per No.32Ga)

-do- (Paper
No.33 Ga)

14* "”dO“ dt. 2nd Ifcv. 1966

15.  ̂ ~do~ dt. 18th March 1967

Copy d’f letter No. 373/35/Arty 
dt« 17 June.*67 issued by the 

■t* for Maj OC HQ 6 Mtn Arty 
C/o 56 A P O  to the pltff- 
'^lant.

-do- (Paper
I‘'Jd.34 Ga)

-do “ (Paper No.
35Gi

To rebut the 
contention of the 
re spo nd e nt s de fendent s 
that the pltff® v/ith 
effect from 11 ,3 ,64  
was found absent ~ 
v/ithout leave from duty, 
etc. (Paper No.42 b)

Original letter dt. 27th June 
'19^7 sent by the pltff. to the 
Secretary Govt, of India Minist.ry 
of Defence, Nev/ Delhi through 
p-f-oper channal Maj OC HQ 6 Mtn Arty 
Bde C/o 56 APO, Its copy sent to 
Maj I /c  ,6 Mtn Arty Bde C/o 56 APO 
and‘.<tor̂  HO Adjutant Branch 
P#0. Nev/ Delhi6

To prove the copy 
already filed by 
the pltff.

(jteper No, 38 Ga) .

18. Copy of letter No. 373/37/ARTY 
dt, 18 Jul ,>67 from Maj OC HQ 

•6 Mtn Arty Bde C/o 56 APO to 
the Pltff. (Rameshvjar Dayal) ,

Original already filed 
by the p ltff . to pro^?e' 
the same for the 
benefidial cuase ofkhe 
appellant-pltff. •

Contd. . .  4
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‘ Ic-ttpr r-t, 24th July
In I P itff . to Kaj "
HQ 6 Mtn ik-ty Brie C/o 56 hio

letter dt.
-iOth Jen. 1968 from the Pltff, 
to I-fcij OC KQ 6 Mtn Arty Bcle 
C/o 56 i\PO

2 1 . -do- dt. 2 1 st March 1968

22 . Original reminder d t .25 ,3 .68  
from the Pltff to the Secretary. 
Govt* of India Ministry/ of 
Defence, New Delhi*

23. C op^of letter 373/RD/44/ARTY 
dt.v29 March*68 to the Dltff 
from Maj, Dim & QMG

A

S I . No. Particulars of the documents 
recuired from the respondents 
derenrlfents to be recovered 'and 
P- ocucea in the instant case/

Piirnose and 

r e le v a n c y  o f  the 

docum ents*

Copy f i l e d  to  

p ro ve  th e  s;-me 

(P a p e r  4 2  c )

~dO“  ( Paper  No * 4  5 C)

-do- (p ap e r  No .__^ }

24,

-do-(p::.per W o .4 9  p)

O r i g i n a l  f i l o d  to  

p ro v e  t h i s  l e t t e r  

i s  and can  not b e  

d e c i s io n  o f  th e  

d e p a r tm e n ta l  

appe 11  a te  au th o .rity  

. in  th e  i n s t a n t  

c a s e  (p a p e r

N 0 .4 5 B ) ,  and

to  p ro v e  t h a t  s in c e  
th e  imj)ugned - 

t e r m in a t io n  o r d e r  

d t ,  1 8 . 2 . 6 4  i s  v/ithoit 

j u r i s d i c t i o n  as i t  

b a s e d  on no e v id e n c e  

h e n c e  t h i s  o r d e r  d t ,  

2 9 . 3 , 6 8  i s  a l s o  b a d  

i)i la w  and w it h o u t  

j u r i  sd i  c t i  on t o o ,

copy  a lr e a d y  f i l e ^  

to  p ro ve  the  same

R e m in d e r  d t .  2 3 r d  A p r i l  1968  

fro m  th e  p l t f f .  to  th e  Secretar^r,

G o v t , o f  I n d i a  M inistry / o f  

Defence, Ite, Delhi ancf copy sent t o ( ‘p ^ I r

( l )  Maj OC 6 Mtn -i\rty Bde C /o  5 6  <r\PO

(2 ;  Maj D»h»h»  &  QMG liQ 6 Mtn ■ ^ty  

Bde C /o  56  a P O

2 5 .  O r i g i n a l  rem inder  d t .2 5 t h  J u n e ,

1 9 6 8  fro m  the  p l t f f .  to  the 

S e c r e t a r y , G o v t , o f  I n d i a  M in is t r y  

o f  D e f e n c e , Nev? D e l h i  and c o p ie s  

s e n t  to

1 .  M a j .  OC HQ 6 Mtn firty Bde C /o  56  

^%P0„
2 .  Maj DDil 6 yi-IG 6 Mtn i?xty Bde C /o  

56  :a p o

6 .  -do- d t .9 » 1 2 « 6 8

7 ,  —d o — d t»  I7<j3i(69

U  -dov d t *  1 3 « 6 * 6 9

-do- (P a p e r  

l<!b.56 C) .

-do- ( P a p  e  r  N o » 6  2 c5 

-do-( p a p e r  No.63C^

-do-(paper No.64 C)

C o n t d . . .  5
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S.No* Particulars of the documents 
required from the respondents 
to be recovered and produced purpose and relevancy of the

____ instant appeal/case, documents.

29 . OrigiMl reminder letter dated Copy filed. To prove the
8*9#69 from the pltff. to the same (Paper No*

(

Secretary Govt, of India Ministry 
of Defence New Delhi and copy 
sent to

OC HQ Mtn Arty Bde C/o 56

65

1. Mi
A]

30*

31.

3c2.

-do- (paper No,651: 6k), 
6lC)

-do- (paper No,66 C).

-do- (Paper No,6? C)

2, Maj DAA & QMG 6 Mtai Arty Bde 
C/o 56 AK)

-do- dt. 17.9.69

dt, 10,2,70 ^original 
remindei^fraa the pltff to the 
Secretaty Govt, of India Ministry 
of Defence, New Delhi,

3 2 .1 .Original reminder dt,28,3.1970 
from the pltff to the Secretary,
Govt, of India Ministry of Defence 
New DelhA. having addressed to :-

jQt, 3 , Maj OC HQ 6 Mtn Arty Bde C/o 56 APO
2 . Mao DAA & QMG HQ 6 Mtn Arty Bde 
, C/o 56 APO.

HQ 6 Mtn Div C/o 56 APO

33* Original reminder letter dt,25*4,70 
to the Union of India through the 
Secretary Govt, of India,^ Ministry 

/  of Defence, New Delhi anal^ai^OC 
HQ 6 Mtn Arty Bde C/o 56 APOT^

34, Original reminder letter dt,3 .8 .70  from 
the pltff to the Secretary Govt, of 
India Ministry of Defence, New Delhi 
and copies sent to the Authorities as 
shown above at Sri, No.11 on page 3 and 
Maj. OC HQ 6 Mtn Arty Bde C/o 56 APO

35, Original reminder dt, 10,3.71 from the 
pltff, to the Secretary Govt, of India 
Ministry of Defence, New Delhi.

36, Original Attendencd Register for the (l) To prove that the
year 1964 for the plaintiff as pltff, worked in the
maintained in the office of the Maj, Department upto
O.C, HQ 6 Mtn Arty Bde C/o 56 APO 24,3,64 and thereafex

-do- (paper No,70 C)

-do- (paper No,25 C)

-do- (paper No.76C

by the authorities.

■It. (2)

4-he was deprived jbn 
illegal^ ̂ o rk  from

^5-3-64, Hence he 
is again entitled even alcaie 
for this reason for the 
reliefs claimed in the original 
suit ̂

And to rebut the conlrentian 
of the defendent that the 
pltff, did not work upto 
24,3.64 as pointed out too 
in the plain^i<^jj^^

Contd.... 6 I
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S.No. Particule.rs of the documents 
required from the Jrespondents 
to be recovered and produced in 
the instant case/appeal.

37. Original reminder letter dt. 
19.7.71 sent by the pltff to 
the Secretary Govt, of India, 
Ministry of Defence./ New Delhi.

38 . Copy of letter No.P.02051/Appeal/ 
GS//4RTY. 3/15855/D  (Leb) dated
14 March 72 sent by the Under­
secretary to the Govt, of India, 
Ministry of Defence, Nev; DeJ.hi 
to the P ltff .(Sr i R.D.Rastogi)

Purpose and releva 
of the documents

Copy filed to prove 
the same (Paper Ko.77c)

Original filed 
to prove the same 
for the beneficial 
cauHe of the 
appellant pltff, 
as per his pleadings 
in the case,

(Paper No.78 b ) .

>

.U

39 , Original Notice U/s 80 CPC 

dated 28th Oct. 1972 from the 

pltff. to the:-

1. Union of India through the 

Secretciry Govt, of India, 

Ministry of Defence, Nev/ Delhi,

2. Maj, OC. HQ 6 Mtn Arty Bde,

\ 3. Lt, Col. Sc QMG HQ 6 Mtn Div
C/o 56 hPO

4 0 . ' Original letter m ,  373/i^RTY dt. 

24th July*74 sent by G.C.Singh, 

Capt, Offg. D M  and QMG Comdr,

; HQ 6 MTN ^xty Bde C/o 56 APO to 

Shri Rajendra Kumar, Advdcate, 

D .G .C , (Civil) Bareilly (u,«p«) and 

its copy to Rameshx/ar Dayal (P lt f f ,) 

S/o Sri Piarey Lai 38 Gali Patv^a, 

Bareilly under Registered Cover,

Copy already filed 

to prove the same 

(Paper I'lb, 80 C) .

Copy as received 

to the p ltff . is 

already filed 

(feper I'Jo,______

for the beneficial 

cause of the 

appellant-pltff, 

as per his pleadings 

in the instant 

case.

Contd, • • , , «  7

f I.
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S.No* Particulars of the documents 
required from the respondents 
to be recovered and produced 
in the instant appeal/case.

Purpose and relevancy 
the documents.

original
41* Salary and notice payment reifeister, To prove that the

vouchers, payment documents either appellant was present on 
payment made in the office or through his duties throughout.
Money order 6tc* to the pltff.

42 . Copy/origiaal appointment letters 
for all the persons made from 1964 
to date on the post civilian clerks

43* Original files, Registers, etc. etc. 
as maintained in the office of the 
defendents in connecticaa with the 
present suit/appeal from 1964 to date

44. All the documents including as 
alleged by Mr. Ram Autar DW 1 in 
the instant case to acertain

^1 i Under whose authority* s order the 
^  requisite attendence register of 

1964 as shown above at Sri.No.36 
has been sent to Kathgodam,

And to prove that the 
contention of the respon­
dents that the pltff.was 
absent from his duties 
as alleged in their W.S. 
in para 3 is wrong.

Eo prove -ttiat the 
appellant was the senior 
most from those clerks 
which were subsequently 
appointed after the 
appointment of the 
appellant.

To prov^benef icial 
cause^:SH:he pltff. 
and to prove that the 

. required attendence 
register as summoned 
at srl.No.36 above 
must and is not weed^it, 
out till now, JfcHK 
And to prove that the 
pltff,/appellant is 
entitled for the reliji^ 
as claimed in his 
original suit, and all 
benefits of the service- 
pay and allov/ance 
retrospectively till ^ 
date^

To rebut the mgirginsrsri- 
oral statement of DWi 
(Ram Autar) in the 
instant case. And to 
prove that the

Despatch regiser/document to 
ascertain its entry for sending 
toaxthe aforesaid register to 
Kathgodam alongwith the name of 
the.person who has actually 

despatched the said attendence 
register.

The name of the person who has 
actually received the aforesaid 
attendence register for 1964 
at Kathgodam alongwith the record 
in which it was shown and entered 
for its having received at Kathgodam,

contd,,, 8

I
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S.No. Particulars of the documents 
required from the respondents 
defendents to be recovered and 
produced in the instant appeal/ 
case. ___________

Purpose and relevancy- 
of the documents.

4 4 . (iv) The name and designation of
the person who actually v/eeded out or 
destroyed the said Attendance Register 
of 1964 alongv/ith original records 
maintained in proof for weeding 
or destroying the said attendance 

registeXe

(v)

(vi)

The name and designation of the 
person/authorl ty v/ho has actually 
ordered to get the aforesaid 
Attendance Register of 1964 to 
be v/eeded out alongwith its 
actual order for v/eeding or 
destroying the same.

The name and designation of the 
authority alongrvith original

requisite 
Attendance 
register of 1964

as shovm above 
at srl.No.36 
is still with 

the respondents 
defendents/ in 

order to prove the
relevant point in 
the instant case that 
the appellant pltff* 
remained in the 
service of the 
Department concern 
upto 24#3 .64 VTliere- 
after vj.e.f.■25.3.64

A
orders in writing who has vatness-^he was illegally

(vii)

-ed in proof that \/hether the 
aforesaid attendence register 
has actually been v/eeded out.

Tlie year and date of the 
v/eeding out of the said 
Attendance Register of 1564/ 
as shown above at Sri.N o .36.

deprived to work, hs 
such again even on i

^  this point the appella-' 
t ff . is entitled 

for the entire reliefs 
as claimed in his ■ |
original suit. ;

(viii)

j:

V

A

(ix)

Besides above all the relevant 
records, file, register, orders, 
etc. to ascertain whether the said 
attendance register of 1964 has been 
weeded out or not. In other words 
to prove that the aforesaid 
Attendance Register as shown above 
at Sri* I'Jo,36 is still in the custody 
and pov/er of the respondents defendents 
to produce before this Hbn'ble court 
in the instant case/ap2Deal.

Nam© and designation of the Board 
members etc. v;ho have taken decision 
in the^Board’ s meeting for destroying 
the said attendence register of 1964 
alongxfith the date of the Boe.rd's meeting 
for destroying the said Attendence register 
of 1964 as allege.d theirCDefendenta*) 
v/itness Ram Autar DW 1 , in the court belox/ 
in-the instant suit.

/

(x ) M l  the Record in original as 
of the Board* s. meeting for destroying 
the said Attendance Register as alleged 
by their (Defendents) v;itness Ram Autar 
DW,1 in his cross-examination in the 
court below on 3 0 .7 .S i.

To rebut the 
contention of 

the defendents 
respondents th 
the requisite |j 
said Attendanr^ 

Register has bee 
destroyed.In otb 

words that the

Requisite attendence

. .  $
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Srli.No* Particulars of the documents 
required from the respondents 
defendents to be recovered and 
produced in the instant appeal/ 
case.

purpose and 
relevancy 
the docuraenr^^

V'

Contd s-

as shai^m above at ' 

srl. No»36 is still 

in the custody and 

pov^er of the - 

respondent defendents.

Dated s %)pellant”Planti f f *

.y-
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IN THE COURT oV '̂^f?tIlhD-ISTRM JIIDGS/ a%REIL7,y.
'< I'CS- '

d, Appeal Ho, of 198

O .S , I'fo. 167/74

t

Rameshv/ar Dayal Vs. Union of India & others.

Af f i d a v i t .

1/ R»D« Rastogi S/o Shri P«L, Rastogi aged 

about 45 years R/o 38 Gali JE^twa, Bareilly, do 

hereby take oath and solemnly affiim as under

That the deponent is the appellant-plaintiff

C)^n the above named case and v/ell versed with the

 ̂iuĉ pts and. circumstances of th^^ase  

2 That the application dated 6  < ^

lib this affidavit treated part of this affidavit,

and it  is stated that its para 1 to 12 are true to

the best of my knowledge based on record while -.the

contents of para 13 are legal which is a just and

bonaride prayer which I believe to be true on legal 

advi ce #

3 . That the documents desired to be summoned and 

produced before this fcn'ble court as mentioned in 

the aforesaid list which is  accompanied to the said 

application alongwlth this affidavit, are;

(a) very much relevant and pertlnient documents for

the purpose and just disposal of the Issues - 

involved, and for pronouncement of a just and 

effective judgment in the instant case; and

(b) to ascertain that the impugned termination 

notice dated 18th Feb. 1964 (Paper H0 . 2IB) is 

void, illegal;and,

(c) to ascertain the factum that the termination 

of the appellant deponent in the instant case 

was contrary to the terms and conditions of 

the aforesaid appointment letter and law of 

the land; and,

Contd,., 2

V. •

V-.K
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psu5ndujT pTPsajcojB- aqq. q.t>uq. poq.q.-pnpT2

jX 9sq.T 2 *ojsi q-uapuodssy q.Bqq. SAoad oq. x^T^u^sss 

q.souj GT L9'^L*QX Joq.q.ex pa5s-[T^ 50

LXOTq-onpojd aqq. sAoqe paq.cq.s suosiesa: sqq 0:05

•jcapao 6uT>j;'eads 

q.ou ST jrapjo uoT:.BUTuaoq. pauSnduiT: x^uT^T-^o 

q.'sqq. ssax uteIdb st iiDTq/4 Aousnbuxxap

pafiaxi^sq^ q-uauodap qoauuoo, oq ixcoobj: jo

aouapxAa ou stew aaaxiq. q.Buq. UBq:  ̂ ssax sj

uoTq-Dxps-Linf q.noqqT:/A passed st2/a fs*z*8l p^^cp aapjo 

uoxq.BUTiaiaq. pau5ndmx pxlsaaoje aqq.i'sqq m'9x JO 

X^dxouxad x^uxpjoo ptiE mpx pax̂ -l-®̂  

saoueqsiunojrxo aqq. 50 q.no Btixsxais aq Aew qx sb 

jo/puB ujaaau paq-cqs ssDUBqiusnojxo aq q japiin 

®asr\BO ao'aDuapXAS ou BuxAsq panssj sbm ^9*2*8T 

paq-Gp (japio uoxqcuxnuaq. pauDndinx *a*x) q.uaiuBpnC 

PX^sajojB sqq. q.t?qq sjajux Ax^^^axo smxq. q-sjxg:

^ 3 A  aq::̂  q.E LS^L^Ql paq-̂ p jaq.q.ox presajogfB 

q.uanbaGqns jo anssx aqji •aapao uoxqxsupauaq 

pauJ5ndujx pTBsaaog:^ aqq- ux moqs sb Aouanbxxap^^'' 

pafiarx^ 5uxpnxoux uxajaqq. px^x se saSaBqci 

UTeq-Jtao q.suxp5B asn'BO Koqs oq pajxn'baj sba q.uauodap.j . 

aqq. qojq/A apxA f?9®2*81 japjo ■uoxq.Ruxuaj

pau5 ndiiix pjesaaogi-B aqq fiuxnssx go aq.ep aqq. iuoag;\ 

soi'eaA aajiqq. U'eqq. ajouj jo deS e aaqjT  ̂ panssx 

qoxq/A :^aaqs afiasqo aq oq :̂ X fiuxqandjnd (0^ a *ON 

jadB^f) £9*/,'81 PS^^P •:isq-’̂ 3X Ttisnbasqns uxaqq ux 

2 *Qw quapuodsay auiB'J aqq seajaqM Aouajoxj^aux oq. 

anp sx saoxAaas Sjquauodap aqq 6uxq.suxurra:  ̂ 30 

asneo aqq q.eqq uxajoqq buxbaxx® (T2 aadEcr) 

f'9 *2 *8X ps^ep r̂sÊ ô ucxqBUxmasq paubndujj aqq. 

panssx oqM Z*oh q.uapua3ap q.uapuods3H aq::̂  q-̂qq. (a)

'puB .'paseq

aje safijceqo qons qoxqn uo squauinoop aqq. pasoxosxp 

jo/puE pamo?ux jaAau sbm aq osx© pue *^961 Z

paq.'sp jaq.q.ax ^T^q^ apxA-ujxq qsuxi3i3B. pa.X'^®! ssSj^eqo 

aqq., q.noqe pxo^ aaAau.seM oq qoxq/4 aoj q.uauoaap 

aqq JO aaqo-BJcqo aqq Buxpaefiaa ucxsaadsp ub sx 

aaaqq. pue :^uemqsximd sb paqeuxuijaq ajŝ ^̂  quauodap 

/^^qq . JO saoxAaas aqq. q^qq a:Baxo Ga>[Eiu (aX2 ’ QM 

asdi^d) t96I 8T ps'^ep ©oT^ou uoxq.BUXUJjaq-

paufindmx aqq qqj^^ ao/pue Axquapuadapux jcaqq-xa 

ptjaa jx (aeZ’ PM JS^Sed) f9Sl 2 p£>Vt?P Jisq^^X

s ujeouoo squapuoclsaj aqq q-eqq- qsxxqeqsa oq. (p)

A# “  Z

A.A

>

>
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termination order dated 18o2e64 v/as bad on no' 

evidence hence the aforesaid termination order 

was passed vri'thout jurisdiction^
OnAr̂ CoÔ 'dtPi** ^ ^  V

Similarly as per settled law and cordinal

principal of lav; the order dateed 14 ,3 ,72 (Paper 

No.B/78) passed on appeal affirming the original 

impugned termination order dated 18 .2 ,64  was bad 

because as stated above the original impugned - 

terrnination order ^'as bad in lav;. Hence the 

production of aforesaid letters dated 18 ,7 ,S4  (Paper 

Ho« B/40) and’ dated 14 ,3 ,72  (Paper i\o.B/78)are 

too pertinient docuttBnts. for the purpose of just 

disposal of the Issues involved and for pronouncement 

of a just and effective judgment in the instant case 

henc# the production of required documents as per 

;^;:^pclosed list including the copies of the above

(paper No, B/40 and H/78) are essentiai tp prove 

'-T-rghe original as existed on file and summoned as 

enclosed list; of documentsj and,

(f) That the court below has dravm- the presumption 

prejudicially at the deteriment of the deponent - 

(appellant plaintiff) hence to go back the said 

prejudicial and departmental presumption for the 

cause of justice in the. instant case the sumraonirg 

of the documents# as per annexed list to this 

affidam t being treated as part of this affidavit, 

are most essential; and,

(g) that to establish that the respondents* letter 

dated 29 May, 1968 (feper Ho.45 B) is not anican not 

be the decision of the departmental appeal, mcj,

(h )(i) to establish that whatever the phraseology 

IS used in the pleadings of the appellant deponeiSt 

and on face of record in the instant case it  is  clear 

that the first decision of the departmental .ipp^al

l^th Iferch,
1972 (feper »>, 78/B) as such it  is clear that the 

> suit filed within the limitation prescribed i .e .

. K  raucn prior before eAausting the prescribed Deri,
'  of li,Mt,< • ®=*a“ sting the prescribed period

^  sta< T  Circumstances
stated nerein and as it  n^y be arising out of the

^ ^ ^ ^ e ^ h a u s t T n t t h T p r e
■><=Wbed period of limitation.

and, 

contdo..4
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assumption that the aforesaid appointment letter 

is not proved. Thus it  is clear that in the 

ins“tant case the orders of the court below itself 

speaking in different v/ays contrary to one anotheryy\ 

hence it  i ^  further crystal clear more than “ 

hypothetical level that the findings and decision 

of the court below remained v/ithout applying its 

judicial mind v;hich is much less than that the court ■ ' 

belov/ did not apply its raind on the record of the 

present case, hence all the documents as per 

enclosed list herewith are most essential to prove 

the same again rx>re than hypothetical level.

6 , Tliat un^der the circumstances stated above and 

on face of record the or^jer of the court below 

dated■ 2 2 . 8 0  to the extent in denying the relevancy 

of all the requisite documents is also erroneous/ 

void and not maintainable under any law of the land 

hence for the cause of justice the prayer for 

summoning the documents as per accompanied axDplication. 

with list of documents is liable to be accepted 

in toto, and for the cause of justice respondents

defendents may be directed to produce all the ^
.  i

requisite documents in the preBent case before 

this Hr-n'ble court.,

Verified t h a V ^ h e '^ o n t ^t s M f  t*he aloove 

paras 1 to 6 are true to m̂/- kno^^^ledge. Nothing 

is-, false except true nor anything material has 

been concealed so help me God.-

Verified this day of_ 

at Bareillye

J

1:  ■



q.noiRT/4 pUB asneo ou 6uTAi?q 08*2*T2 PSQ-̂ P sBuTpuTj 

PTCSSJOJG 3ua oq. AJi3j:iuoD SI puB X *S0N sons ST eqq. ' 

5uxpTO0p UT Hoxeq qanoo aqq. q.u0Uj6pnC xbutj eqq. ux' q.nq 

q.ueujnoop peAojd (qoS *QM J 9 c% ) j[oq.q.9x q-UsuitjiUTodde 

oqq. paq-d^ooB T-j-ss-j s^uepuodssj: aqq. pug Mox^^q q-anoo 

sqq. set:^aBd aqq. g;o aoussajd aqq. ux Moxaq qanoo aqq. 50 

08*Z*IZ psq-ep japo:o..apxA q.i?qq. aq.ou oq. q.uBq.j;odiux 

pus 5uxqsxuoq.sa sx q.x aseo q.UBasux aqq. uj q.t?qj; *g

■'puB/asEO

::̂ Lreq.sux aqq. ux q.uaiu5pnC aAxq.Dajg:a put? :^snf b 3:0 q.uaui 

~ aounouojd scog: pue paAxoAux sanssx aqq jo x^sodsxp. q.snC 

'aoxz^snC go q.sajraq.ux oqq. ux ':;xAepTjg:e sxqq. oq. :̂ .XBd 

paq.paaq. puB q̂q.x/-iajraq paxuBdiuoooB q.sjx pxesajojB aqq. 

ux pauox::̂ LTaiu se s:^usuinDop aqq. aonpojd puB a:aAODSxp oq. 

sq.uapuodsaj aqq. o:̂  x^T^’̂ ^ssa q.souj sx q..inoD 3xcii''^OH 

sxqq. Aq uoxq-oajxp aq q. pup 'q.uaxuxqjad x̂ T-l-uassa 

uonuj s'x asGO :^ub:^sux aq:^ ux aoxq-snr jo asneo aq:  ̂ joj 

sq.uaiunoop pxesaaoje aqq. 3:0 uoxq.Dnpo;rd aqq. qons

*^s'TX

pasoxoua j a d  s'e &'q.U5tunoop aq.xsxnba j  aqq. xx^ fiuxpnxouf

■ qanoo axq|UOH sxqq. a j o j a q  a se o  q.UBqsux aqq. ux paonpoid  

a q oq. sq.uapuodsar aqq. j o  jraMod pui= u o x ssa sso d  ux aas

XBxaas q.sxx P X ^ sajo jB  aqq. ux UMoqs se aaq.s 

aouapuor^q.^

qq.XA\£3uoxP asBO q ,u a s a ^  aqq. qr^xM A o u ^ ^ a j  jxaqq. 5u xM o q s^^  

q.XA'BpxjjB sxqq. qq.XA paxuBdiuooo'B q.sxx oqq. ux pauoxq.uaui ss 

squauinoop aq.xsxuba a aqq. xx^ ^-eq  ̂ qsxxqBq.sa oq. q.m|::̂

. *asBo q.uasaj:d aqq. u j  aoxq.snC pxcAB oq. >[OBq q.nd aAeq 

Aaqq. qoxqM si^uapuagap :^uapuodsa:[ aqq. 50 u o x ssa sso d  

aqq. ux aq :^snw puB a jB  sq.ueuanoop ac^xsxnbajc aqq. puB 

jaq.sx6aa aouapuaq.q.B pxBS aqq. mbx 6uxq.sxxa j a d  sb puB 

XBxq.uassa q.som s j  asBO q.uBq.sux aqq. ux ooxq.snC 50 

asnBO aq:  ̂ a o j  uoxq.onpoa:d sq.j aouaq ^95x JBaA aqq. 

a o j  aa:^sxi5a y aouapuaq.q.^ p ajxn b aa aqq. Suxsnaad Aq 

paAoad a q  ^xxsBa ubo (safiBM pauaBaj qoxqK uoxq.Bq.xiuxx 

Abmb ua;>[sq. aq q.ouuBO qoxqw CDq.a 'ajcbxbs paoiBa  

j o j  ‘ a - j y  Aq.aadoad 50 a jB  as®o q.uasaad aqq. ux 

luyBxo aqq. q.Bi{q usqq. s so x  qoniu sx  qoxq/i uoxqBq.piiXX 

30 p o ja a d  p a q x jD sa jd  aqq. 6uxq.snBqxa jroxad qonm 

paxxg: sb/a q.xns aqq. uxaaoq paq.Bq.s sb q.Bqj[, ( x j )  (q)

I
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assumption that the aforesaid appointment letter 

is not proved. Thus it  is clear that in the 

ins-tant case the orders of the court belotv' itself 

speaking in different-ways contrary to one another^ 

hence it iJ^ further crystal clear more than - . a§ /

hypothetical level that the findings and decision 

of the court belov/ remained without applying its 

judicial mind v/hich is much less than that the court ■ ' 

belov/ did not apply its raind on the record of the 

present case# hence all the documents as per 

enclosed list herewith are most essential to prove 

the same again more than hypothetical level. <

6 , Tliat un<(Jer the circumstances stated aloove and 

on face of record the or£er of the court below 

dated■21»2,80 to the extent in denying the relevancy 

of all the requisite documents is also erroneous/ 

void and not maintainable un̂ .ler any law of the land 

hence for the cause of justice the prayer for 

summoning the documents as per accompanied a|3plication. 

with list of documents is liable to be accepted 

in toto* and for the cause of justice respondents
{

defendents may be directed to produce all the 

requisite documents in the present case before 

this Hon'ble court.

paras 1 to 6 are true to my knowledge. Nothing 

is false except true nor anything m.aterial has 

been concealed so help me God.-

Verified this day of ^  ^

at Bareilly.

«'

A j r  g  rii‘i

f—

J
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B E P 023  THE DlfrTRIC? JU D G 3 , _̂

Civil Appoa3. No.— -- 19- t̂̂

R a .e .s h ,, ..r  D a y a l  ............................

V s .

U n io n  o f  In 'l ia  o t n e r s  .,*»
R e sp o n d en t  DefendentSi
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Reg: a'o sti-uclc out the dofence oS
R e s ’oondents-flefeadeu'cs -- •

S  S c o v e r  and. prouuce the documents

. 1 -;-,f.-.-at°lv to  cause  in ju s 'c ic e  m  bli 
ueliN/e-  ̂ ,ieterirn-.nrt o:c tn e

above - ^  , O r d e r  o f  th e

court Jxdov aated 2 1 . 2 . 80  ̂read, with
Order, 2 1 * 4 .8 0 , '  and they aj.so i.a^i.-c^^bo  ̂

yM-oduce weeding lettra" “• R e^er
fee cSSrt belo.^ dt. 23 .7,80 on their 
.(respondents defendsnts ^app-xca.. .

b e s id e s  cbove th e y  o ' f .  p , o ^ '

refer or>̂ >̂ r ô  ̂ the court

m t h o u t  p r e j u d ic e  rny i n t e r e s t  and  r i 'jh ts  

v e s te d  on fa c e  o f  r e c o r d  and u n d e r  lax. f o r  h i s   ̂ ^

b e n e f i c i a l  c au se  in  th e  in s t a n t  c a se  i t  i s  s u b n it t e a  ^

as u n d e r ;-  _ >-t

Iv T h a t  in  the  above noted  case  t h e  c o u r t  b e io u

who p ro n o u n ced  the jud'jraent and a doc^^.Ge i ^  arc-\^n

up :, i t  i s  s u b m t t e d  t h a t  fo r  the u n d e r  m en tioned

re a so n s  s u c h  o rd e r  and judgm ent sh o u ld  n o t  hav e

b e e n  p ro n o unced  e x c e p t  to  stru c k  o u t  tn e  v..e.uence

0-5 the  r e sp o n d e n ts  d e fe n d e n t s  to  b e  p l a c e d  them

in the position as i f  they had not defendea and the 'J

orders shoul.,’ have bosn passed accordingly as

alreadj' prayet; vide appellant pltfi.. applications

dated 21 .S .8 0 , 1 3 .3 .8 0 , 25-.7.80 , 4 .9 .8 0  and 23.4B1J

e x i s t i n g  i n  th e  i n s t a n t  c ase  f i l e .

Contd, „ , .  2
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2 . Because the defendents did not discover and 

produce the documents as ordered on 21,2*80 

by the court below.

3. Because to sustain the trtith whether the requisite 

document has been weeded out or not the court belot̂  ̂

ordered vide its order dated 23V7®80 (Paper N o 3-C )

, ; to produce the original letter o f the department 

of v/eeding out of the requisite Attendence ~

■Register of 1964 which under Rules it is kept 

permanently which is much less than that it  -must 

be iivailaJole \\?ith them upto the decision of the 

instant case but they failed even to produce the

■ san-e. Hence it  is crystal clear that the required 

essential document (Attendance Register) is still 

in their custody^ whereas the defendents purposely 

deliverately and to"prejudice the case of the ' 

appellant pltff* did hot produce the required 

attendence register having put it back i\7hich is 

ear especifically they failed to produce the 

iginal weeding letter as ordered by the court 

low vide its above referred order dt* 23,7»80*

4'^'Wecause by perusing the Rules contained in 

%pendix  13 under Rule 284' of the ‘ Gene--al 

Financial Rules/ 1963,* the Attendance Register 

as required by the court below vide its order 

dated 21*2.80 is mandatory on the part of the 

defendents not to destruct the said Register till 

the final ^disposal of the present case*

5* Because vide Ifct e Î fo. 5 beneath the Instructions 

o f/^p en dix  13 under Rule 284 at page 251 of the 

:* General Finance Rules 1963:* it is clearly laid' 

down that ’*Full details shall be maintained - 

^emanently,  ̂ in each office of all records destroyed

from time to time. And vide Kbte No. 3, & 4 of

the said Financial Rules 1963 at page 251 it is

clear that the Head of the Department may order

in writing the destruction of the record and a

list of such record shall be forv;arded to the 
-‘a. and/or -̂ he Accounts Officers

®uo:it Officers^specirxcally the requisite Attendance

Register is subject for 4udit purpose# since the

Contd.. .  3 -
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10 , Becaiise as discussed herein* above the defendents 

deliverately, purposely and malafidely did not 

produce the required Attendence register 1964 h f ^ e  

question to produce secondary evMence in 

this regard does not arise v/hich is much less than 

that as provided U/s 65(c) of the Evidence Act 

that secondary evidence like in the present case 

can not be produced isi?he®-e the, original docuraents' 

has been even destroyed or lost arising from the 

 ̂ default or neglect of party like in the present 

case by defendents as alleged by them^.though in 

fact all the requisite doducments including attendance 

Register of 196^ are still in their Jjossession - 

which is much less than that the like in the 

I P^gSGPt case the hearsay evidence should not and 

c^  not be accepted as per cardinal and settled

law of the c o u n t r y r ^ n c e ^ lh f

vjitness DW l Ram Autar is clearly contrary to law

and f^cts and can not be"accepted'specifically

the same is hearsay as alleged by the said v/itness' 

himself.

Because as discussed herein above and non-production 

of x^eeding letter the defendents 'did not get any 

right, to produce the oral evidence hence the 

evidence of theix witness DW 1 can not be made as 

part of the instant case, v/hich is much less 

than- that the evidence of their X'/itness Ram

Autar in the court below is only a"heresay"hence 

as per settled law as v/ell as per section 60 of 

EviPence Act such hear say oral evidence cannot

such the court bela-/ contrary 

to the lav.; and facts of the present case alla-/ed 

the evidence of the defendents witness DWl Ram- 

Autar. Wliereas the appellant pltff vide his 

self explanatory application dated 28 .4 .81 moved 

in the court below requesting therein not to 

allow to adduce the oral evidence of their j-d'^ness 

DW 1 Ram Autar but the said applicatic 

ignored hy the court belo\/ u n la ^  

prjudiced the case of- the



If1

-  3 -

■T

I

same is of Financial character as laid dov/n 

at Sri, No.9 of the i^ist of Piters containina 

.•Wnanoial character' at page 249 r e a c J ^ t h  note/O, 

at page 257 of Appendix 13 of the above*'referrea ^  

/General Financial Rules 1963.

a

S. Because as discusseo’ above in para sTand as it may 

be I t  IS  clear that weeding letter  as !-;ell as 

pentiission of Auditors and/or perraission of the 

Officer who ordered to weed out the said Attendance 

Register was never placed or  ̂ record in the present 

case hence it  i s  clear th atf :h S 'sa id^||fg?|rgf the 

appellant p lt ff . for the year 1954 is  and must be 

in  the custody of the defendencts as yet, and any 

contention contrary to it is  liable  to be rejected.

7. Because the defendents could not produce the weeding- 

etter which is a recoixl as per rules and as 

pointed out above in para 5 is to be maintained 

pemanently in their office hence no other ev1 c=enre 

oral evidence of Ram ^iut*r D .W .l is permissible 

•o utr.er that the recjuisit Attendance Register has 

jeen weeded out which is much less than than his 

vxuenoe of hear say only,, having no sanctity imlaw 

and much less than that as per section 59 

or the Svidence Act the contents of documents like^ 

in the present case as done by their witness DM ]

Ram Autar can not be proved by oral evidence.

Because as discussed sbove in para 5 the defendents 

are duty bound to maintain full details permanently 

of all records i f  destroyed at any time, and any 

contention etc. contraq. to it of the court below 

and/or as alleged by their witness Dt-;.l Ram Autar

IS not acceptable and liable to be rejected. The,

contention of the defendents' said witness DW.J

Ram Autar to the effect that under m le s  they are 

hot required to maintain the d eta ils  of the destroyed 

documents liJce the requisite attendence register is 

not only contrary to the existing rules but clearly 

evident to the m.alafidies of the defendents and 

obviously shows that they are bent upon to prejudice 

the case of the appellant plftt. and they (defdts.) 

did not vjant justice in the instant case at tlie 

detiiment of the appellant plaintiff, vjhich is again 

much less than thafc no original rule.q t^re ever brought

8 .
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as such in this regard the court belox-; has 

made a manifest error in relying upon the 

version of their v/itness DI7 1 Ram Autar in_ the 

absence of any original rales in connection 

with the weeding of record as alleged by the 

said v/itness.

9 . Because as stated herein above it  is obvious that 

due to the malafides and prejudiceness of the 

defendents respondents including non~production 

of the weeding letter clearly establish that the 

requisite Attendance Register of 1964 is still 

in the custody of the defendents which is much 

less than while the defendents in their application 

dated 21.4.80 (Paper No, 119 Gha) moved in the 

court below themself admitted the .existence of the 

said Attendance Register 1964 whic^. again much less.A
than that the defendents respondents in their

written objection dated 17.1.80 (paper No,117C)

the court below falsely malicely and prejudiceously

' ,'^alleged that they did not receive the l is t  of documente 
I ■ ■>

'>pmich in fact they received the said l is t  long before

on 13.7.74 and subsequently on 12.7*76 which 

^^u ch  less than that the defendents in the aforesaid 

■■■'" objection also clearly and impliedly admitted the 

e>dstence of the said requisite attendence register 

as in their said objection (paper No.ll7C) it is

that the attendance register/ is not needed ■ 

at the stage. In other v.i>ords it is cle-ir that the/ 

Ĵ eglstor Vttould be produced by them v;hen need/ 

which is much less than that the aforesaid object' 

were filed by them on 17*1*80 where as the court' 

below fixed the date for its disposal on 2 1 . 2 , 9' 

and after such a long gap \-7hen the court beloT/

21*2.80 taken up their aforesaid objection t^ 

in the presence of both the parties whejre tV 

again admi-^ĝ ^  ̂ existence . of 7
att^_^en£^ regi_ŝ  ̂ se Jthe court h^'

no cause or occasion in directing the d e / 

respondents^ after hearing the p a r s e s , /  

on 21o_2_#80,f̂  jto^procluce the requisite~af 

Register .̂. ^
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(12) Because the caitiinal principal of law is that 

oral evidence can not be accepted to prove the 

statutory provisions unless the original is  produced 

before the court,

(13) That on the principal cited above in  the last 

preceding para 12 the oral evidence of the 

defendents tdtness D.W#1 of Ram Autar adduced in 

the court below, to the effect that in the 

Department of the defendents respondents there 

is  no provision to keep the details of the record# 

like the requisite attendence register, destroy 

from time to time, can not be accepted which is 

much less than that as pointed out in the preceding 

para 5 that under Rules and law full details are 

required to be maintained permanently of all 

records including the records like the requisite 

attendance register 1964/ and much less than that 

as discussed herein above in the relevant paras 

the requisite attendence register is still in the 

custody of the defendents respondents.

,4) Because statutory rules or law can not be

accepted unless it  is  produced before the court 

in original* According the defendents letter 

No. 373/ftRT5r dt. 27 May 80 (Paper Nb. 125/B) as 

produced in the court below on 6 .8 .8 0  in the 

absence of original Regulation before the court 

not be accepted nor the oral evidence in 

regard the procedure of weeding out the record, 

can be believed* Hence the aforesaid paper 

Kb*(125/b) and oral evidence of their witness 

Dlf*l Ram Autar as stated herein above can not 

be made as part of the record of the instant 

case which is much less than that under Rule® 

and law as pointed out above in  para 5# that 

full details of the record including the record 

like requisite attendence register 1964 are to 

be kept permanently. Since no original weeding 

letter shovr^ing therein that the requisite - 

attendance register has been weeded out hence 

again it  is clear that the requisite attendance 

of 1964 is still and must be^as per rules^ in  the 

p o s s e s s io n  of the defendents v^ich is  much less

Contd ... 7
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than that the defendents vide their application 

dated 21 ,4 •80  (B^per No.ll9Gha in  the eourt below 

have themselves admitted the existence of the said 

attendance register, as such the non-production of 

the said  requisite attendance register on the plea 

that the same has been weeded out being afterthought

15.

Ji.

( cannot be relied upon or accepted which is much 

less than that a party like the defendents in this 

regard can not be allowed approbate and reprobate*

Because for destruction of record like requisite 

attendance register# the defendants relied upon 

on the Siring Regulation 1962 but the same can not 

be accepted since the said Regulation was never 

produced before the court which is  much less than 

that the said Regulation of 1962 even i f  any can not 

be over-ride the ’ General Financial Rules# 1963* as 

detailed above in para 5*3

because as stated above that the version of defendents

tness DW.l Ram Autar to the effect that tn the 

ipartment of the defendents# the record like the 

quisite attendence register under rules can not be 

fetained in  departmental enquiries which again goes 

met to false and contrary to the existing Rules, 

this regard the prevailing Rule as contained in Rule 

30 of ’ Civilian in Defence Services (Classifications# 

Control and iS^peal) Rules 1952 is  K  clearly laid 

down there that all records like present case all 

records including the requisite attendence register 

must be kept and available for the inspection of 

departmental authort&es, whereas the departmental 

appellate authority passed order in the departmental 

appeal of the appellant p ltff. on 14V3.73 and 

thereafter immediately filed the present suit in 1973 

henc^ it  is again proved that under Rules and

law all the relevant records Including the requisite 

attence register must be existed and kept available 

atleast tilH:he disposal of the present case •

C o n td ,.. 8
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C

>*yo

I L



« I

J

< W . t ^  ___ __ _____

S^~ 1 6  .̂ t4A '̂ hu K U .^ r r r U ^ /(^ ^  /L /0 6  ̂ ^  ^  < 5 ^ 0 - ^

A e ^ a Z ^  L :C ^  r f c ^  / S ^  c „ n ^ ^

/ev>^ m J l- o U A A s ^  i s z ^  ^  ^

0 ^  i ^ j  c ^  ^ c ^ n r u c ^  a ^ / i i .  4 * ^ 'f i i .£ c ^ '

A ~ < /  ti*- - - i^v^ i/-  c^Zi>- ,.uLt ^ J )-  iJ l r^- e^ "

Js-̂ Cy— ^  io  £ :o ,1- 6l  Tt~ --- '3 ^ '^ e .c M i a ^

v Z » 0  fl£ U 6  Mju

/ \ ^  A^^'^^-^''^t54w^'' CU^^ucCUsy

^  /m < w  ./-^ f̂tc> ^pr:i^c£lt>vj £to

L- &t^



V

(VPf tl^ftW T

/

-f

//.>

^ r'

fe.

fel ,1 I S  P c J :L'rt^, e^yteC 4 '^  --

^  1 ^  'T ^  0^- cf V A > ^  ‘̂ ~

~d ~ ^ j '/ e t j  ^  g in ^A ^^- e^' i ^  tU  o ^- fe M c u ^tA jz^

' C i t ^ .  ---------------------- — --------------— ----------------

^  it-  lo  otou & ^  fjjuZ tU  V̂x̂ Zfew/r  ^  P a f\^ i,

 ̂ » r W  l ^ r r^yA J- ^jt -’—

e ^ ^ c M r  y  F a j v ^  i ^ c £  Co A ^
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BEFORE THE COURX OF DISTRICT JUDGE, BAREILLY,

Appeal No.

O .S , No. 167/74

Rameshwar Dayal

Vs,

of 1983

Appellant-plaintiff

a ; GYc^ (iv «s

1. Union of India through the Secretary,
Government of India, Ministry of Defence,
New Delhi.

2 . Maj. O.C, HQ 6 Mtn Arty Bde, C/o 56 APO

3 . Lt. Col. AA & CMG HQ 6 Mtn Div". C/o 56 APO

Respondents defendents

That in the above named case without allowing 

injury to the rights of the appellant-plaintiff vested 

under law having not prejudiced the benefits conferred 

to him in the documents, pleadings, elridences, etc.
A

existed on record in the instant case and also not to■V

prejudice of the facts mentioned below, it is important] 

to submit as under;-

2* That one of the grounds of the appellant throuj 

out in the instant case in the court below as well as 

in the memorandum of appeal is that after expiry of thj 

initially prescribed probation period it was never - 

extended beyond 8th Feb. 1964,and after that with efft 

from 9th Feb. 1964 he became confirmed substantive 

Government servant, but the findings and decision of d  

court below to the contrary is erroneous and deserves] 

to be set aside.

3« That being a precautionary measure to prove me 

than hypothetic^ level the existence of the fact tt 

the probation period of the appellant-plaintiff was 

never extended beyond 8th Feb. 1964 and with effect 

from 9«2*64 as per terms and conditions of the appoj 

ment letter dated 18.1.64 (Paper No.20B) he became 

confirmed permanent Government servant hence 

following grounds besides as stated abovej 

be arising out o.f the circumstance of 

it is requested that the affidavit accc 

application may kindly be accepted and] 

evidence having fonaed part of the ^

the prayer as made in this applicati^

0

accepted:-
%  ^

0 ■((i  i  I
a
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4 . Because the evidence ^ ic h  sought to adduce as per 

preceding para 2 is admissive before this Hon»ble 

court, as it goes to the roots of the instant case,

5 . :^cause the prayer as made herein and to produce 

the accompanied affidavit is only to fill-up the 

gap of an inherent lacuna/defect in the evidence 

which has been produced originally in the instant 

case by the plaintiff which is much less than that 

even new evidences can be produced in the case as it 

goes in the roots of l^e matter; and,

6 . Because this Hon'ble court will not be able to 

pronounce a just and effective judgment on the 

material before it without taking into consideration 

the additional evidence sought to be addedj and,

7 . Because by moving this application it can not be 

said that the respondents have been taken by surprise, 

They saready known that the point would be agitated 

in the court. In the circumstances of the instant 

case no prejudice will be caused to the respondents 

if the point is permitted to be raised in this - 

Hon*ble court; and,

8 . Because the appellant- plaintiff is not a party in 

executing any such contract or deed wherein it is 

asserted that the respondents* authority to extend 

the initial probation period as such even on this 

ground he is entitled to adduce his additional - 

6vidence as prayed in tliis application specifically 

to enlighten more than hypothetical level his alreac 

existing evidence in that aspect which is much less 

than that in those cases where one of the party - 

making the admission is at liberty to prove before 

this Hon*ble court that such admissions were mistake 

or were untrue, particularly when he has denied thel 

extension of probation period besides giving explaul 
tion in his cross-examination dated 15*1,81 to - 

construe that the probation period of the plaintifj 

beyond 8th Feb. 1964 was never extended; and.
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9* Because in the instant case the pleadings, evidences, 

replica, documents, etc. adduced by the plaintiff for 

his benefits conferred by these documents, evidence, 

record, etc, if read on settled law as a vdiole did 

not contain any admission on behalf of the plaintiff 

that there was any extension of the probation period 

beyond 8th Feb, 1964 during the entire relevant period 

 ̂ Besides above the non-observance of this settled

principal of law is clearly evident too that no proper 

weight to the aforesaid pleadings, etc. adduced on 

behalf of the plaintiff was attached by the court 

below in the instant case,which caused prejudiced the^ 

interest of the appellant in the present case> and,

10.Because in the instant case the plaintiff was put

in his cross-examination dated 15•1*81 in such a form 

^  to vtoich the answers consistent with the fact that

had no extension of the probation period ^ ic h  is 

much less than that there pertains misunderstanding 

in recording and describing the phraseology used in 

the aforesaid cross-examination to comprehend the 

real intention of the plaintiff as pertains in his 

pleadings, evidences, replica, etc. before entered 

the witness box to the effect that there was no -
i

extension of his probation period beyond 8th Feb.

1964 v^ich is much less than that the record of the 

instant case does not show that he was referred to

V plaint, replica, etc. and a pointed question in regarc

J' vto which was stated in the plaint, replica, etc. had

/  beai put to him vdien he made particular statement

^  about his explanation to construe that his probation

Z>^^''''^eriod was not extended. If  he had been referred 

to the plaint, replica, etc. he could himself on 

reading given the proper answer, or his counsel would| 

have re-examined him in that regard; and,

11.Because evasive denialjevfen if any do not come witt 

the purview of clear cut admission hence as per 

settled law they can not be used against a person 

making them and which is much less than that as per 

settled law the formula of evasive denial is not 

applicable in the oral statements or in cross-examj 

tions.

Contd... 4
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12, For the reasons stated above in the preceding 

paragraphs, and as it may be arising out of the

Gircumstances of the ijistant case, it  is  very 

much essential for disposal of the issues^ 

envolved, and for the cause of justice, equity and 

pronouncement of a just and effective judgment, 

prayed that the affidavit accompanied tolhis 

application may kindly be allowed to be produced 

as an additionei evidence and formed part of the 

record and read in  the evidence in the instant 

ease. ^

Appellant

. V
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THE “COUKT 

A p p &L ? ^J ;

dist:rict judge ba r eilly .

of 1983

Rameshwar Dayal Vs, Union of India & others*

AFFIDAVIT

I ,  Rameshwar Dayal S/o Shri P»L, Rastogi aged 

about 45 years R/o 38 Gali Patwa, Bareilly do hereby 

take oath and solemnly state as under;-

1 , That the deponent is an appellant-plaintiff in the 

above named case and is well acquainted with the facts 

and circumstances of the case,

2 , That in the instant case the deponent was appointed 

by the respondent defendent No,2 vide his letter 

No,372/VAfe Headquarters 6 Mtn Artillery Brigade

C/o 56 APO dated 18th Jan* 64 against a substantive 

and cadre post of a Civilian clerk with effect from 

9th Jan, 1964 (F ,N ,) on the ground that the appointment 

of the deponent on the aforesaid post was on probation 

for one month upto 8th Feb, 1964,and after that 

prescribed probation period it was subject to - 

confinnation regarding his suitability, and his 

aforesaid initial j^obation period during the entire 

relevant period b e j^ ^  8th Feb* 1964 was never extende4 

in either manner or way even for a moment vdiich is much 

less than that of 10 days as alleged by the respondent^ 

defendents, nor there was any such power vested with 

them to extend the aforesaid initial probation period,— 

consequently with effect from 9th Feb, 1964 the deponen* 

as per terms and conditions of the said appointanenC 

letter dated 18,1,64 acquired the status of permanent 

confirmed Government servant,

3 , l ^ t  having treated the accompanied application
dated ^- 9 affidavit it is
stated that the contents of para 1 to 11 of the 
aforesaid application are true to my knowledge based^-.

on record ^ i l e  the contents of para 12 are legal which, 
is a just and bonafide praver which I believe to be

true on legal advice. ^  | /?.
(w W ^ ^ e p o n ^ n t

I ,  the aforesaid d e p a l ^ ^ ^ r e b y  verify that the 
contents of para 1 and 2 are true to my knowledge basec 
on record while the contents of para 3 are true as 
stated above. Nothing material is c o n c ^ l ,^ S o  help

me GOD.Verified this j& day« Bareilly

(feponen' i
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Jht£ ^ 4o rnifi^

l/U' u ^ /2«,^^o ^

^  i i ^  o lf^^^jJU r c ^ i /i J U ^ ^

7^^4-ii ^  '‘̂  i u r  A e ^ '"'- ^

ck^H - '̂ ^U r 0j»f,c .̂ O .~ Jx  .

p-. ^ (.c U r  ^  C - o ^d il*^  e^ ( h ,^  /p! ^  <i£̂ '

‘ a ^ e ^  ^

C ^ i £ a  r

d < b « ^  ^  f> ^ O i- o ^  ^  ,

r n S U ^  0 ~ - /  nr../)- ■^ H r :

/ « . ,  t  / - ^  

<w  ̂ t j S f f ^  l̂ ~ e ^ d ii^
IL iT  i v y r ^ ^ ^ c J :!^

^  ^ - , 7



f-

£i:ii.

/ A /

A

ryifi-'/i)̂ ^ r3o

v>n«^isw^r^y Pcc(hM/̂ i^^j:f^ ^ /I w J ^  < 7̂

j l^XS- ff̂ SOuu-C’̂  .fc-vffU^-^ ^  // ~

}

{

„^< v 2 ,.»v £ ^  .jt r v < / fi<!>wl^ ^  ^>TrtSi(r ^v-€. u£»<^

. -. , rf - _ _. ______________ _ . _  _____ _ ^

i^i»> A-( (s>-c<>*̂ -̂̂^̂
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