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CENTRAL ADMINISTRATI^TE TRIBUNAL, ALLAHABAD

Registration T .a J  No.l477 of 1986

(Writ Fetition N o .4954 of 1983 of the ) 
(High Court of Judicature at Allahabad) 

Lucknow Bench; Lucknov/.

Urna Shanker Misra

V^rsub

I
Union of India & Ottóters

Applicant

Opposite Parties,

Hon.Justice Kamleshwar Nr.th/ V.C. 

Hon. K.Obayya, Hembir (A)__________

A

(By Hon.Mr. Justice K.ílath, V .C*)

The Writ Petiti^n describod abovo is bcfore

this Tribunal under Section 29 of the Administrative

}
Tribunals Act, 1985 for quashing an order dated

I
17 .6 .8 0 / Annexure-|4 by which the applicant,Urna Shanker

(
Misra was dismisséd from G ’̂ vt. Service. Thare is

I
also a praver forj quashing tho applicant's suspensión

II
and a l ^  a dijrection to pay the applicant's salary

etc.

2. The factsi aro not in dispute. Tho applicant

was appointed in!' 1955 as a Tima Ccale Clerk in the

Telephone Depar|Tnsnt under the opposite parties. He 

was confirmed oé 1 .3 .6 1 . Hf» was suspended from servií]

on 19 .1 .73  on aLcount of his prosecution for the

i
crinninGl offence of house trespass and culpable 

homicide of a i^eighbour on the bar,i<r of a Pir?t 

Information Re|>ort; on the death of the victim the
I

charae was converted into murder tjunishable under

I
Section 302, lindian Penal Code. The applicant wasI
convicted by ths Court of Sessions under Sjction 3021



^ 8

* .

-  2 -

and awarded punishment of life  imprisonment. The

matter figurcd befólo thc Hon'ble High Court in
if

a Criminal Appcal )6nd by judgement dated 8 .1 1 ,7 8 , 

Annexure-2 the coi^viction and sentence of the

j
appllcant were convertcd/modlfied into one under

I
Section 304 Part I IPC with a sentence of seven

I
years Riaorous Imprisonment a^d Rs.2000/-  fine . The

í
conversión of the[| conviction and sentence was

II

communicated by the applicant to the Department 

by Annexure-3. In courscj of time the impugned

j
order of dismissai was passed on 17 .6 .8 0  without

holding an enquiry in exercisc of the powers
I

conferred under |lule 19 (i) of C .C .S . (CCScA) Rules, 1965 j

i!

read with provis'b (a) to Article 311(2) of the

C o n s t i t u t i o n  of ílndia. The relevant portion of the
I  
il

order is as follows
i f

I I
" And v;’héreas it  is considered that the conduc^ 

í t
of the siáid ShrB Urna Shanker Misra, Office

[|

Assistanií:(Timo Scale Clcrk) which had led 

to his clonviction is such as to render his 

further jrctentirjn in the Public Service 

undesirable.
II

II

Nffiw thsro*:ore, in exercise of the
i|

powers conferred by Rule 19(1) of the Central

Civil sfrviccs (Classification,Control & Appe
i|

Rules, 1965 thc; undersigned hereby dismisses 

the said Shri Uma Shanker Misra, Office Assti

(Time Ficale Clerk) from service with effect
i|

from 17th June, 1980".
i|
il -nadG

3. Ah appeal/by the applicant was dismissod by lj

appellate aut}pority by order dated 2. 5 .84,Annoxurc-;
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4 . The case of the applicant is that the impugned

order of dismissal is imvalid because the conduct on
1

the basis of which the applicant was convicted by the 

Criminal Court is not relatsd to the performance of 

the official duties of Jths applicant. In this 

connection, it  is also|urgeá that the disciplinary

I
authority did not consider the conduct of the applicant 

bsfore passing of the ©rder.

5, There is no warr^nt for contention that in order
II

to attract the application of Rule 19(i) of the C .C .S .

i
■ (CC&A) R ules ,1965 or df clause (a) to the proviso

i

of Article 311(2) of ilhe Constitution of ind ia / the

i'í
conduct leading to coaviction must be related to the 

discharge of the official duties of the delinquent 

Govt. servant. The simple requirement is the existence

I
of a ground of conduct which has led to conviction on

I
a criminal charge. It  is aot possible to add a further

,  ij

7̂  condition to thesf- r«^quirements that the conduct®

I

must relate to the performance of official duties in

i
course of which the ¿rime i? said to have been comríitted

6 , The learrt.'d cnun^al for the applicant however

has relied up )n two yiccisions; Dost Mohammad Vs. Unioi

of India & Othors lj98l L.\B.I.C. 1210 ¿GCidoJ bv  th.í 
----------------- 1

!l
He n 'b is  High Court jf Al 1 ah abad and Shr^nker Das Vs.

Unlnfa of Ineia & Qthers 1985 L A B .I .C . 590 ¿ecided by
II

the Hon'blo ^upremeil Court.

7. In th2 ce^e |Of rost Kohd. (supra) , a poon in 

the post of T^degraph Department, had beon c^.ivict.-i

a



'V

A

S:

- 4 -

for an offence punishable un¿cr Section 323, I .P .C .  

in conncctlon with an illncidGnt of Marpit v/hich toolc 

placo in Dost Moharamad*s village. After conviction 

Dost Mohd. was dismisScd from service by exercise of

powers un¿.jr R’Jle 19( .̂) of the CCS (CC&A) Rules, 1965.

The High Court held ttoat in oricr t )  apply Rule 19 

tha conviction murt in rcjspect of which a 

departmental trial criali be takeii againpt the Govt.

servant. It  wes obsarvec’- that the incidcnt of Marpit

i
could not be a subje^jt matter of any departmental 

trial un-far the Rulas. The High Court proceeded to

I
observe as follows t*

e«.i.,The competent auth )n t y  must apply his mind
il

to the c'^nduc’̂  of tĥ j GoVt. servant which has 

Isd to hi? coW icti:)n  to ascertain as to whether 

th-‘re was any rcaso^able nexus in tha conduct qi¿ 

his official tíutias or tho conviction involving 

moral turpitnda vjhich v/ould brinq the public 

Service into !dirrepute" . (;jmphasis supplied) .

8 . It w ill be cl.iir frcm those observations that

the Rule 19 (1 ), acc^rding to the High Court, could be 

applicd to two kindg nf cases i

(i) Cases whbre th;¿ conduct hrs rcasonable
I

nexus V7ith officiall dutic'’ ,and

(ii) Cases Jhero tho conduct involves moral
II

turpitude which woiil bring tho public service into

ij
diprepute. In thig connoction wo may add that if  the

i
Conduct Rules do nsí)t re<^trict the Gsvt. to talce acti';n

If

for misconduct onl|' i:i r-;t‘p.;Ct of acts dono and connect.

%
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l

with eniployment, no such restriction can bo read

into th3 powcrs of the Govt, I Rulc 3(1) ( i i i )o f  thc

CCS (Confuct) Rules, 1964 reqüires that a Govt.

i  *4
porvant "shall ño nothirg which unbec :>rning of a Govt.

pervant'*. unbacoming corffl.uct referref to in this

i
Rule is not a conduct with rülation to employment; ifiS

I
conduct as Govt. servant. It  ±r, well rfícognisod 

that the relationship botwcan the G 'Vt. and the G o v t .

I
servant is not morcly that bf a master and a servant

baseS on contract but has a' highsr status - it i?

'  i
ths relationship of status.' It 1= clear therefore

, 1  V '
that i f  the Govt. servant enjoyithe benefits of status

^  I

he raust also conforTi to thi; standards of conduct

(
as a Govt. servant as a wh’olf»̂  and not raerely in the 

coursc of his employment.I Tha Govt. Servant Conduct 

Rules did not figure befoit'e the Bench of the High Court

I
which decided Post Kohamm&d's casa.

9. A similar questiofi aróse in the caso of Laxmi
j

Narain Vs. D istrict Haqi|trate 1960 Alld. 55. The

i
petitioner th^ra had all^gedly entered into the housc 

of one Chaturbhuj Sahai jin tha night between 26 and

I
27th July, 1958 for the|purposes of i l l ic it  intsrcoursc 

with the lattefs wife. jA dspartmental enguiry was held 

into that conduct. Th^í institution of the D^^partmental 

enquiry was challenged in th3 rírit Petition on the 

ground that it did not|relate to misconduct corrmitted

in connection with dutles as a Govt. servant. The Court

í
held in para 20 as foMows

i

'• I f  the petitiíonar* s cm tention that a Govt. 

servant is not|answerAble to Govt. for misemduct

committüd in h,is prívate life  is correct, thc
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result would be that, howevsr, reprehensible or 

abominable a G^vt, servant's conduct in his 

privatG life  may be, the Govt, v/ould be powerless 

to dispense with his cervices, unless and until 

he coiTtmits a criminal offence or commits an act 

which is spacificailly prohibited by the U .P . Govt. 

Sarvant? Conduct Rules.

Thir would clotho Govt. servants with
I

an immunity whichjwould place thu Govt. in a 

position worse than that -f an ordinary cmployer. 

It  would be almost destructive of the principie

laid ifown in Artible 310 of the Constitution that
lí

every Govt. .serva^it hclds office during the 

pleapure of ths ^resident or the Governor, as the 

case may be. The powor of the Otate to dispenss 

with the serviceé of any Govt. servant althcugh 

hedgsd with safe^aards container in ?*rticle 311 

and other provisions of the Constitution, is 

r e a l .” In para 22 the High Court went on to sdd 

as follows

'*But it is clear that Article 311 does 

not restrict th| power of the State to dispense 

with the Services of any Govt. servant for conduct 

^  which it consi'j,|irs to be unworthy or unb^coming

of an official |bf the State, ñor does it fettcr 

the discretior | :>f the Otate as what type of 

conduct it '’̂ hall consider sufficiontly blameworthy

to merit dismi|sal or removal. The Ctata has

bacn invested with absoluto discretion in this
I

respect. It c¡an demand a certain standard of
i(

conduct from Gpvt. servants not only when 

performing their official diities but in  their 

private lives as well.

" . . . .  Similarly, the Govt. has the right 

to expect that every Grvt. servant will observe

certain ptandbrds of cocency and morality in hir
íl

privats life  jĵ and shall n^t go to his neiGhbour's 

house in the jmiddle of the night f :ir tie purposu 

of making imijioral advances to the neighbó-ur'r 

víife."

In pata 23 the Hcn.High C^urt furthor 
/
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observef as follows í-

\ ” In the first p l a c o  thc Govt. servants

Conduct Rules !^re n^t exhaustivo. In addition 

to the Code ofi conduct specified in these 

rules, thers exists what is known as an 

"unwritten co'ñe of conduct'* which must be 

, observad by avary Gov>', servant.’’ .

^  1
10. The Writ Petiti^r: was dismissod; we notice

thíit these aspccts tf the law did not figure before

i
the Court in Dost Kohannmad casj. Wc have already

indicated that Dort Mchammad's c^sa takes into its

arribit conviction ipvolving mor^^l turpitudo which w iH  

bring tho public setrvico into diproput^, That uould 

o b v i o u s i y  includeIconduct outsidq the course of 

employmsnt.

11, Víe may alg'o rofer to the case of Madho S ingh
I Bombay

Vf . State of B-'m>6ay 1960 / 285 where a pólice constable

í
was chargoshoetef for a rude and impropcr behaviour

I .

with a noighbour over , th3 use of a common latrine.l 

Ho was punishecíwith r-'ducti^n of pay. The punishrr.ent

v/as challergec^ pn the ground that the act relatad to

private capeci-t^. Thu High Court rej^cted the plea

an:̂ ’ tho Court |>bsorve in para 5 that in order to 

cnable a mast^r to ta\o disciplinary acti^n against
II

his pervant is not a condition precsdcnt that

the misconduc-^ on tho part of the servant must arisíi 

within his empl'^ymíií^t and not outside his employmenj 

The Court observed that the master is entitled to

I
talce acti'in ágeinst the servant if  the lattar 's  ac".

9)i-

has tendency íto injur¿tho former*? reputati-". Th;
il
f

¿¿upreme Court tool< care of the Govt's rtíputati 

in thr casolof S.Govinda Menon Vs, Union of Inlia
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1967 se 1274 when it observe;! at pag3 1278 Colu’nn (2)

" In "jur opinion, it i"- not nscss ary that a 

niamber of th= ¡E>srvicc: rhculd havc cormitted 

the allegf-cl aOt or omip'.ion in the ccurse of

dischargu of thr duti^s as a servant of theli
Govt. in orde:| that it iiay form the subject- 

mattsr of disciplinary pr^caefings. In  other 

wordf, i f  theljact or omis ion ir such as to 

r--‘flect on the roputation of the officar for
I

his intogrityj or go >d faith or dcvotior. to duty, 

thoro i= no raason why disciplinary proc^edings 

should n'^t bo| taksn agair.st him for that act 

or omis-^ior. e-<!7ím tho-ugh the act ~>r omiFsion 

relates to anjactivity in regará to which th^r_; 

is no actual ipast^r and Fcrvunt relatiónship. 

i |
12, In parting with the caso of Dost Mohammaá vío 

may mention that the| H^n'bla High Court was then of the 

view that before awarding a penalty tho comp^tent

]|

authority should givp an opportunity of hearing to

the delinquent Govt. servant. This view rested on the

dcci''ion in the case of Divisional PerSonnel Officer Vs.
!

T.R.Chelappan 1975 S;c 2216 but that view was expressly

!
overruled in the casa of Union of India Vs. Tulsi Ram 

Patel (1985) 3 SCC I398 and also in oth-ír case cited by 

the learned counsel f^r the applicant namely Shanker Dass 

Vs.Union of India (supra). VJe ’nay also mention that 

in the case of 3hanl|sr Dass Vs.Union of Inr'ia (supra) 

the holding of the disciplinary enqairy was not found 

to be illegal. That: was a case whera the employee had 

made an unauthoriseá detenti:»n of a sum of Rs. 500 /-. 

of thé Govt. Tioney T^hich ha r^paid latcr and also plüaded

guilty. On the penalty of ramovol from rervice for that

'1̂
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isfa u lt , d-spite the vi®w of tha Trial Court cntitling

'  the Govt. sorvant to the ban-fit of Probation ofí
Offendars Act/ the punishmsnt was hel<̂ - to be whimsical.

i
13. It  is well recdgnísad that th3 law la id  down 

in a decisión must bs^l/iewsd in the light of the 

particular facts and ¿ircumstances of the particular 

case. In the case o:̂ ' Dost Mohammad the offence was

I
punishabla undar 323; I . i .C .  on account of Marpit 

in v illafa , The C o u ^  considerad that offence to be 

trivial and indesd the Code of Criminal Procedure

I
trsats ths offence ynder S-*cti"'n 323, I .P .C .  to be

non-cognizablG and |compoundable as a mattsr of right.

I¡
In the case of Shaíiker Das?/ unauthorised temporary

!¡
withholding of a small money of the Govt. was found

to be a result ofIcompelling circumstances of misery

'I
of the Govt. s e r v f e n t , The law laid down in the caseS

I
-I has its colour from the facts of thosc cases.

14, In the case of State of U, P. & Others Vs«

Shyacn Sunder Yadav 1986 LLd 328, the High Court
J

found that the department nex/er considered the conduci 

of the employeel uhich led to his conviction and

j
dismissed him saying simply that he had been conv/icte

i)ij
The position in the case of Yamuna Presad Shukla Vs.

,í

State of U. P. iand Others 1985 LL3 229 is exactly 

similar. The|unreported Consolidated decisión  of 

the Hon’ble Aílahabad High Court in Urit Petition

I
No,3871 of 1986 (Shyam Naraih Shukla Us.State of U,

II

and Others) and yrit Petition No,5759 of 1986

I
(Yamuna Prasad Shukla Vs,State of U,P. & Others) dj

í
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■ ij
on 28 ,7 ,68  mainly concerríed suspensión of a Govt,

i '!

L  employee during pendencyjof a criminal trial ;  the

^  . . i
formar also dealt uith dismissal after conviction for

í '
a criminal offence^ These decisions, so far as

ij

releyant for the purposss of this case repeat the

A- lau thát the disciplinaify authority has to consider
i'l

conduct Isading to conviction and cannot rest punishraent
ii

orders barely on conviction, Incidentaily, the decisión 

sets out the rstio in Tülsi Ram Patel*s case and points

■I

out that, accordingly, Jit is not necessary to give

i
opportunity of hearing |jto the employee either at the

¡ í  ' ■  

stage of fact finding énquiry or at the stage of

■ ' í 
imposition of punishment, It is ,o f  course, laid doun

I
'i

that it is necessary fb r t h e  disciplinary authority 

to peruse the judgement of conuiction and consider 

all the facts and circumstanees of the case, Ue have,
r|li

therefore, primarily to see uhether the disciplinary

■I

authority here considerad the facts and circumstanees

' ■ ■ 1
concerning the conduct of the applicant leading to

,1

his conviction.

15, The record iñ uhich the impugned order of

dismissal uas passedjuas produced before us, The 

submission of the leárned counsel for the a pplicant
I

that accordihg to iristructions the copy of the High Court

Dudgement uas not béfore the disciplinary authority
ij '

prior to the passing of the impugned order is belied, 

by the record; the tertified copy dnted 3 ,8 ,79  of the

judgement of the Hoh'ble High Court is on the record,
'í j 

The record shous th'at from 5 ,9 ,79  t leseare notinqs and
and I

discussions on the íjudgement/.the final order of the

i
disciplinary authority oassed on 17 ,6 ,80  mentions thnt
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in \tÍBi¡ of the judgement ,'the disciplinary authority

uas pf the opinion that the further retention of
ii

Shri Urna Shanker fOishra,! the applic-nt, in service
ii
(

uas not desirable in the; interastó of service and 
to be

therefore/dismissed fromi service, The order proceeded

to mention that accordingly foimal orders uere being

;l
isEued, It is clear endugh that the judgement of 

the Hon‘ble High Court ¿as oonsidered by the 

disciplinary authority and on such consideration 

the disciplinary authority formed the opinion that
j

it uas not desirable in the interests of the soruice 

to retain the applicant in employment, It is true 

that individual elements uithin the judgement uere
[I

not discussed separately by the disciplinary authority,

but that does not seem,| to be necessary. Ühat is
ii

required is a considersstion of the facts and circumstan-
'\

ces appearing in the jjudgementyand a formation of the 

vieu on a perusal of the judgement should be adequate.

16, ye must mentión here that if  the judgement

itself contains relevant material, a mere ohissiOn
i

to set out that material in the order of punishment

if

by the disciplinary authority uill not uitiate the 

decisión and uill not justify interference uithin the

I

limits of judicial réviou, Indeed, as ue go through 

the judgement dated 6 .1 1 ,7 8 ,  Annexure-II of the

Hon’ble High Court, ue notice significant features.
!

According to the case of the prosecution the deceased
’ y

used to live on the first floor of a house opposite 

uhich and across a road the applicant used to live

%

J
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on the ground floor, Thére uas some altere,'jtion betueen

'/
the uife of the decessed fondling her child in the 

balcony of her house an¿ the uife of the arjplicant at 

the door of her house.j A couple of hours later uhen 

the deceased uas at his balcony,the applicant is said

j
to hsye arrived uith a'n iron rod and to have abused

<1
the deceased, Uhen tne deceased ran into his Courtyard*

/
the applicít reached -,there and inflicted tuo blous uith 

iron rod on his head,* The deceased on recei\/ing
'I
i

injurias became uncohscious and died in the hospital 

on the 9th day remaining unconscious throughout, The

''I ' ■ ,
defence of the appliicant uas a denial and of fsise 

implication by the,'pólice; he had alle:ged that the

deceased uas attacKed uhen proceeding to Nakhas BaZar
í

from Yamuna 3 h i l , /

17, The finding of the High Court is that the 

attack took place in the courtyard of the deceased; . 

thatthere  uas no justification uhatsoever for the 

applicant to tréspass into the houoe of the deceased;

•that the applic;ant had intentionally inflicted not onj 

but tuo bloüs ¿ith forcé on the head of the deceased 

with a heav/y ufeapon, the iron rod^and that the offend

uas punishabls under Part I of Section 304, I .P ,C ,
í

uhich the applicant uas punished uith Rigorous Im¡

ment for seven years and fine Rs,20Q0/-,

í

18, Thesia findings of the Hon’ble High Court sj 

that the intíident uas not the result of some prov( 

but an intentional act of the applicant so much s|

he uent ali the uay from his house into the housej

' í
the deceaséí/ and inflicted injuries to the decea: 

a vital part of the body uith the íca/7 T£>Ü uhichi
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heav/y ueapon, leading to'death; and yet the applicant
if
1

in his defence put up an untrue story that the decsased
,í
ii

had been struck not in his courtyard but uhen proceeding 

to Nakhas Bazar from Yamuna 3hil, It is not like the

case of 323, I .P .C ,  of ÍDost nohammad (supra) or of
i¡

Shanker Dass’s temporary embezzlement of Rs,500/- in a 

State of misery follouéd by confession of guilt and m¿king

^  I
good the amount.The act of the applicant uas a gross

li

crime uhich certainly pould not bring any credit to the
lí

Govt, uho had employed^ him. No Govt, uould like crime
I

to creep into its ranks; the conduct of the applicant

shocks conscience and¡constitutes moral turpitude, The

íi
judgement of the Hon'ble High Court therefore contained 

olear material uhich ;uas releuant for the disciplinary 

authority to come to |a conclusión that' it uas not 

desirable in the intérests of Govt, service to retain 

the applicant in employment, The impugned order, 

in our opinion, does not suffer from lack of consideratio
I

of the conduct of the applicant leading to his conv/iction

for the offence punishable under Section 304, I .P .C ,

■ il

1y, The last point by the learned counsel for the
i)

aaplicant is that the punishment of dismissal is too 

harsh because the applicant’ s Service record had been 

unblemished. ule may refer to a recent decisión of the 

Hon’ble Supreme Court in the case of Union of India Vs. 

PermananíL (1989 ) 2 SCC 177 holding that the Tribunal

cannot interfere

is malafide; houeyer the Court obserued that in a case
Jr riduced

dismissed or removed/in rank uithoutu/here a person is

%

L

ith the adequacy of penalty unless it
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enquiry under Article ( 2 )  pro\/iso ( a )  the Tribunal

may examine the adequaoV of penalty if  'it is apparently

unreasonable or uncalléd for having regard to the

i
nature of criminal charge, On a careful consideration

ti

of the features of thé offenca committed by the 

applicant, ue do not think that the punishment of
j

dismissal auarded to ¡the applicant uas apparently
•i

unreasonable or uncalled for.

20, These are aíl the points in this case uhich 

must fail ,  The arpóiiea-fvfe- is dismissed, Parties shall

bear their costs.

M^mber (A) Vice Chairman

Dated ths_

Rm

11> Warch, 1990,
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In thR Hon'ble Kigh Court oí -uáicature at Allahabad

Sitting at I-ucknow

NO.'Writ Petition N of 1983

Urna Shanker Misra, agecS about_47 
/  years/ son of late Shri R.K.Misra< 

r/o  P .T . 9 /1  Malviya Nagar, P .S . 
^  Khala Bazar, Lucknow. j

ver ¡sus

1. Union of India, tfeough the 
Secretary to Government, Ministry 
of Corrmunication, Nevj Delhi

2. District M a n a g e r  (Telephones)
163, Shahnajaf Road, Lucknow

I

3. Divisional Engirieer Phones I I  (Aditin) 
Office of District Manager (Phones) 

Lucknow

Petitioner

Re spondents

Writ Petiition under Article 2.26 
of the Constitution of India

The Hon'ble Chief Justice and 

his comp.anion Judges in the 

aforesaid court.

The pe€itioner, above named, most r e s p e c t f u l l j  

subiráts as under:

V f: -~ k  /

\ v ,
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1. That the petitioner wais appointed as Time

Scale Clerk by respondent No.3 on 30 .12 .1955  in the

-í
Office of respondent No.3. i

li
;l

2. That respondent No.*T^confirrtied tííe petitioner 

on the said post with effect from 1 . 3 . 1 9 6 1 .

3, That the petitioner ,;has worked in  the office

of respondent No.3 £or aboiit 17 years with unblemished 

Service records to his creflit.

4. That on 16 .1 .1973  at about 7 P.M . a F .I .R .

was lodged at the Poliee fetatio n, Khala Bazar, 

Lucknow u/s '308/452 Indian Penal Code ag^inst the 

y  petitioner by the wife of the deceased in  which it

was allegad that in a domestic quarrel the petitioner 

gave a blunt blow causiQg :^rievous hurt to the 

deceased.

5. That as soon as petitioner carne to know about

the aforesaid F .I .R .  he imir.edidtely surrendered before
II

the A .D .M . (j) Lucknow bn 19 .1 .1973  in the afternoon and 

whereafter the learnecí Presiding Officer was pleased 

to keep the petitionet behind the bar.

6 . That respondent No.3 vide his order No.QF/US^|i!Í2

dated 19 .1 .1973  in eKercise of the powers conferred

on him under rule 10(l) of the C .C .S .(C .C .A .)  R u le ,1965
lí

suspended the petitioner v;ith effect from the forenoon 

of the said date before the petitioner surrendered
j

in tHe court of A .p .W .(J ) at about 3.30 P.M . A true 

copy of the suspensión order is  annexed :úr. 1 .
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i; 7. That siibsequently after a full-fledged trial
I- ■

,[ the laarned Sessions Judge fo'und the petitioner guilty

I '
í /  of coranútting murder and convictad the petitioner u/s

302 I .P .C .  and sentenced him for life  inprisonment

by its order dated 22 .5 .1 974 .

I

8 . That the petitioner 'pref;-rred an appeal to the

Hon'ble High Court/ Lucknow, agiinst the said convic-
if

tion of the petitioner by the learned Sessions Judge,

i
Lucknow.

9. That the División i3ench of the Hon'ble High

Court held that the re was no enimity between the 

appellant and the injured and there was likelihood 

of exchange of words an;;’ prosecution has failed to 

establish beyond reasonable doubt that the injuries 

inflicted were sufficient to cause death in  the ordi- 

nary course of nature.: In  the circumstances their

Lordships held that it  is a f it  case where the convic- 

tion of the appellant should be u /s 304 I .P .C .  and 

accordingly reduced the srntence imposed by the 

sessions Judge on the ap ellant to seven years 

Rigorous Iirprisonment and fine of Rs. 2000/- or in 

default to suffer rigorous imprisonment for a further 

period of three years. A true copy of the Judgment/ 

Order dated 8.11.7B' is annexed as Annexure 2.

10* That imir.ediately thereafter the petitioner 

vide his letter dated 9 .1 1 .1 978  informed respondent

/  - '' No. 2, the orders bassed by the High Court. A true

■ copy of the s a i d ;intimation to respondent l'ío. 2  is

annexed as Annexare 5.\
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11, That respondent N o .3, in exercise feke of the 

powers conferred under rule 1^(1) of the Rules, 1965
I

dismissed the petitioner fromj the services of the
:¡

Departrr^ent with effect from I7th Jiine, 1980 on the 

^  ground that the petitioner' s 'conviction u /s 304

of the Indian Penal Code has rendered his further 

retention in the public service undesir^ble, The 

said order was delivered to the petitioner by the ja il  

authorities on 24.6.1 '^80. A' true copy of the dismissal

ii order is  annexed hereto as Annexure 4 .
í
í
[I f  o  .

#
ii 12. That no shovj cause notice as reguired under
ji

I' rule 19 (l) was issued to thé petitioner by respondent

í
I 1̂ 0 . 3  before issuing of the impugned dismissal order

contráned in Annexure 4 (supra) . The petitioner vjas 

thus deprived of the oppori^nity to defend himself 

against the order of dismissal.

/
/

13. That respo dent N o .3 dic nót apply its mind

to the fects and circumstahces peculiar in the present 

case which led to the conviction of the petitioner in 

the criminal trial. It  iá submitted that respondent

No. 3 passed the said order even v:ithout perusing the
i|

j udgment/order of the Hon:'ble High Court. In  the 

circumstances the iirpugne.tü orders have been passed 

by respondent No, 3 in flajcr-nt abuse of po\\ers as 

conferred under rule 19(1) of ths Rules.

%

■í

14. That the Governmeht of India heve also issued

ii
v.irious instructions regp.lating the exercise of

'I

povjer by the disciplinary authority as conferred 

under rule 19(l) of the ‘Rules víherein it w?s clearly
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directed that the nature of punisWment shall be
i;

considerad on merits of each casejby the disciplinary
lí

authority v/nile exercising the poWers under rule
■i

19(1) of the Rules and a skeleton enquiry should be 

held by the disciplinary authority. Thereafter a 

copy of the skeleton enquiry repbrt along with the

show cauce notice in the tentatjjve dreft as contained

ij
in Ítem 16 of the appendix V should be furnished to the 

convicted o fficial, For ready ireference the said 

various instructions aro being annexed as Annexure 5 

hereto. The disciplinary authority must arrive at 

the quantum of punishment which should be imposed 

only aftsr considering the reoly submitted by the

convicted official keeping in 

circumstanees.

view a 11 the extenuating

15. That on 2 .8 .1980  the ^etitiOxier filed  an 

appeal before respondent I^o.2 through the Superintendent 

District Jail/ Lucknow ageinSt the order of dismissal 

datcd 17 ,6 .8 0 / as contained ,in Annexure ^ (supra) • 

issued by respondent lío, 3. ; A tr ue -copy of the appeal 

memo is annexed as Annexure 6 . It  is submitted that 

the said appeal was forvjarded by the Superintendent 

District Jails on 20 .8 .1980  to respondent No. 2 which 

is  evident from the enoorsement/c^rtifice te issued

by the S±s Superin endent District Jails  on 2 4 .5 .8 3 .

A true copy of the said c?rtificpte/endorsement is 

annexed as Annexure 7 herteto.

/

16. That the petitioner was released on parole in
<i

Hay, 1981. The oetitiorj;er requested respondent No. 2 

to dispose of the appeal dated 2 .8 .1980  as cont.-dacQ
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in Annexure 6 (supra) which was pen-‘,ing with him for 

the last 9 months.

ir

17, Thet on 15 .5 .1981  the |ietitioner submitted a
í|

^  detaileó repre’sentation/appeajl to the respondent No. 2

||
against his dismissal from service vide inpugned order 

as contained in Annexiore 6 (s^prc.) . true copy o£ the 

said reprasentation/appeal is' annexed as Annexure 8 

Bereto,

18. That his Excellency the Governor of Uttar .

Pradesh v;as pleased to relea.^e the petitioner on 7 ,3 .1983

under U .P .P riso ne r :' Ralease,, on Probation Act/ 1938
ii

on the basis of his antecedeht and cgood coñduct durin^-
II

the course of his stay in the prison.

.1

19. That on 26 .3 .1983  thé :iá;itioaer again filed  a 

dete.iled representation/appeal before respondent N o .2/

' i

j ' the appellate authority annéxing all previous appeals

 ̂ -.J
datad 2 .8 .1980  and 15 .5 .198^  as conteined in Annexures

6 and 8 respectively «herein the petitioner prayed for 

withdrawl of the impugned órder of his dismissal. A 

true copy of the said représentation/appeal is annexed 

hereto as Annexure 9 .

1,

20. That thereaftcr the petiticner again submitted 

d reprcsentetion-cum-reminr'er letters dated 25 .6 .8 3  

and 14 .7 .83  to respondent No . 2 for disposal of the 

matt^r at an early date. True copies of the said 

rerránaers/letters are annexed her3 to as Annexure 10 and 1 1 .
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21. That petitioner also issued notice u /s  80 

Civil Procedure Cooe to respondents No.l and 2 but 

no reply was recived. A true copy of the said notice 

is annexed hereto as Annexure
C.

22. That responderít Ko.2 has not paid any heed 

to petitioner's repeated requests and nothing was 

communicatad to peti:fcioner indicating the disposal 

of appeal by respondent Mo. 2 .

>■

Jr

23. That on 8,7.¡1983 at about 2 F..M, petitioner 

along with Shri H.H.Sharma, Circle Secretary AITEE 

Union Class I I I  ofLuclcnov/ Phones District met Sri 

Gyan Prakash D .E . Cable and Planning, -who is acting 

also as respondent N o ,3. The petitioner requested 

respondent N o .3 to communicate the decisión, i f  any#
I

taken on his appéals pending for the last three years. 

Respondent N o ,3 exprsssed his inability  to communicate 

any letter to petitioner and told orally that 

respondent N o ,2 ;has cle~rly ordered in his f ile  that 

since the petitioner is an outsider henee no reply 

has to be giveti to him. Thus respondent No.2 has 

summarily dismtssec the appeals of the petitioner.

That e^lan atio n  to rule 23 of the C .C .S . 

(C .C .A .) Rulec, 1965 read as under;

Explanation - In  this rule:

(i) the expr ssion 'Government servant* incj 

a person wno has ceased to be in Goverx 

jservice;
[I ,

(ii) ,the exprcssion 'pensión' includes ad ij 

'pensión, gratuity and any other r^tir
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25. That Rule 24(l) of the C .C .S . ( C .C .A . ( Rules/

1965 reads as -under;
i!

"24. (1) A Government servant/ including a 

person wbo has ceased to be in Government service 

may prefer an appeai agránst all or any of the

■I-
orders specified in,| Rule 23 to the authority 

specified in this behalf either in  the Schedule

or by a general or special order of the President
i . ■

or, where no such á^uthorlty is specified

(i) víhere such Govt. serviant is or was a member 

of a Centrel Service Class I or Class I I  or holder

I

of a Central Civil Post, Class I o r Class I I  -

(a) to the appointing authority, where the 

order appealed against is  made by an authority 

subordínate to it ; or

(b) to the President vjhere such order is made 

by any other authority;

(ii) where such Govt. serviant is or was a member

V of a Central Civil iService, Clas'’. I I I  or Class IV

or holder of a Central Civil Post, Class I I I  or 

Class IV, to the authority to which the authority 

making the order appealed against is  imnediately 

subordínate."

26, That it  is submittéd that \inder the rules as 

mentioned above petitioner is all competent to file  

appeai before respondent Mo.2  Víhere a legal duty has 

been cast on the respondent No.2  to hear appeals, it  is 

duty bound to consider and pass speaking order as may 

be deemed appropriate in the circumstances. The summery
I

dismissal of the appeai by respondent No, 2 is arbitrjry 

malafide, illegal and lacks the minimál sense oh ju^tice.
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27. That the alleged misconduct coimdtted by the

[j
petitioner whicb led tb his conviction was not during

lí

the courss of his empíoyment. ^ domestic quarrel which
i

is víholly unrelated with the employment of the Governirent 

servant cannot be treated as misconduct for the purooses
j

of rule 19(1) of the-C.C. S. (C.C. A . ) RuleS/ 1965, It  is

j
further submitted that the petitioner is not guilty 

of any offence -which: may be classified as casting 

moral terpetitude.

X

>(

5

28. That petitioj,^er understands that the order
1

of respondent N o ,2 .disposing of his appeal is on the

li
file  N o .S .T ./Q ,F ./L % S .M isra  which is  under the possessior

and control of respondent N o .3.
í
I

lí

lí
29. That the irrtoucned order as contained in Annexure

r
(supra) and the appellate order as' contained in File 

No. ST/QF/U, S. Misr^ of the office of respondent No. 3 

is arbitrary, malafice/ discriminatory and illegal

$aic orders are violative of Articles 

OA, 311 of the Constitution of India,

and as such the 

14, 16 and 19, 3

30. That the ¡services of the petitioner have been
'I

dismissed by an-illegel order in gross violation of
■ i 
I

the principies of natural justice by respondent N o .3. 

In the circumst'ances ±n the interest of justice and ij

¿kE order to avoid irreparable loss to petitioner, i'
'f

is expecient tftit the said order is  steyed pending 

disposal of the writ petition.

31. That féeling aggrieved by the aforesaid orde;
rj

and having no; other alternative, efficacious and adf 

remedy, the petitioner prefers this writ petition 

ínter rI í » o n th» follována:
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G R o U N D S

1. Because no show cause notíce whasoevcr, as

contemplated m der verious government instructions
\t

as contained in Annexure 5 ^! and the Central Civil 

Service (Classification & Control and^ppeal) Rules/
j

1965 have been issued to táe ’netitioner before passing 

the imougned order as contgined in Annexure 4 .

2. Because respondent .No, 3 irrposed a major penalty

on the petitioner without' affording him any opportunity 

to defend.

>-

3. Because the irrpugi|ed orders as contained in

Annexure 4 have been issued in gross violation of the 

principies of natural justice and the constitutional 

safeguards as provided under Article 311 of the 

Con s ti tu ti on of India,

4, Because the respondent N o ,3 has issued the

impugned order mechanicially vjithout applying its own 

inind as to the determination of the guantum of punishment,

L

5, Because the confluct leeding to the conviction

of the petitioner cannot be classified as a conduct

involving moral terpitude.

6 , Because respondent íío, 2 have dism issed^^e appeal

surranarily without going into the merits of the case.

7, Because criminal conviction of the petitioner

is only an extenuating circumstsnce for determinin
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the quantum of punishnent ana cori’̂ iction of the peti- 

tioner as a result of tte ddmestic quarrel wholly

unconnected with the employi^ent cannot be treated as
i)

misconduct for the purpose. bf Rule 19 of the CCS (CCA) 

Rules, 1965. !

8 . Because respondent Ho, 2 was duty bound to 

pass speaking order onjíí me'rits.ri

9. Because \ander explanation eei± to rule 23 

and rule 24(l) of the CCS (CCAh Rules, 1965, the
I

petitioner has all the rights to f ile  appeal before

respondent N o ,2. As sucn the order of respondent N o ,2
i)

contained in file  No. ST/pPAJSMisra is perverse and 

i Ilegal.

10. Because there is' no reasonable nexus discernible

-i I

■<

between the conduct of the petitioner víhich led to his 

convictio n and the puñishmsnt sought tobe inposed by 

the inpugned order.

11, Because respondent No, 3 K and respondent No, 2 

have f ai led to appreoiate the clas.'ic distinction

made by this Hon' bleÍHigh Court that the injury
li

inflicted by the petitioner was not sufficient in

the ordinary course íof nature to cause death and thms
.1

convicted the petitioner u/s 304 IPC and not ups 302 IPC,

12, Because prolonged su^ension  without any show 

cause notice has rénder d the suspensión order 

invalid, 1

L
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13* Because under gráve and sudd.en provocation the 

petitioner committed thé act which led to bis convic- 

tion. .¡;
II
li

14, Because respondeht No, 2 and 3 are duty bound
II

to take notice of all s'uch extenuating circumstences

V7hile arriving at the conclusión £or determining the

<1

quantum of punishment, j|
I

\i
15. • Because respondents 2 and 3 have passed the 

impugned orders even without going through the 

judgment and order of <the High Court.

16, Because respondent N o ,2 has not heard the 

appeel and the orders; disposing of the appeal have 

been passed on the fiie  behind the back of the 

petitioner.

V 17. Because the iriTou^ned orders as contained in 

Annexure 4 her<=̂-'to and on the file  No,ST/QF/US Misra 

disposing of the appe>-?l are illegal, arbitrcsrv/ 

malaride and discrirrinatory.

:l 

I

18. Because the aforesaid irrpugned orders have 

been passed in gross violation of the constitutional 

guarantees and safe^uards as enshrined under Articles

14, 16, 19? ,̂ 300A and 311 of the Constitution of 

India.

ref®í:e it  is most resoectfully prcyed
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that this Hon'ole Court may be pleesed to;
if

;|

(i) issue writ, directibn or order in the nature
¡

of Certiorari quashing the inpugned orders contained

in Annexure 4 hert to; om-A CaU ^  ^
ctmJL <pxcjŷ  -Hut eJ*>l “iV  -̂eí> ) ^ - r

îiVÍyÍCYv«ô ’> «jss-fcíi.- ' ^ '

(ii) issue a writ, direction or order in  the 

nature of Certiorari quashing the suspensión order 

contained in Annexure 1 hereto;

y

i

<

‘V

(iii)  issue a writ, diréction or order in  the 

nature of prohibition restraining respondents 2 and 3 

from interfering with the services of thepetitioner.

(iv) issue a v/rit, direction or order in the

nature of mandamus conmanding respondents 2 and 3 to pay 

to the petitioner all arrears of salary along with 

interest which has acc;jíuec thereon;

(v) awar^. the cost óf the petition to petitioner;

such
(vi) issue /lí vjrit, direction or order as this Hon'ble

deems f it  and proper in the circumstances of the case. 

yTj ísrtu  ̂ 0r4x v-

Vvo i r  -Hí ;

Dated: Lucknow 
Se^t^rriber J'̂  , 1983.

a - ’

Advócate 
Counsel for Petitioner
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lúi)lAli P0SI3 *iiíD i’JáL¿ivi¿üü?&íi

I-ieao l-0.v¿?/USÍ/2 Dated at Lu.ckn.ow tke 19-1-75

Oifice or the Divisional 
Engine3r ilíones, luclinow.

O a D É R

A

>

-'H

■̂fiaereas a case against Slu’i Una Slianker i-iisra, 

Glerk, under a .J . Trunks luĉ íinow, in respect of a Griminal 

offence is under investigation#

iíow, therefore, tlae undersigned in exercise of 

poi;ers conferred by sub-rul© 1 of Rule 10 of the Oentral 

Clivil Services Jlassification Control and Áppeal iíules 1965» 

hereby places the said ¿hri Urna Bhanker rxisra, Clerk under 

suspensión with immediate;eifect, i .e . fron P/K of 19-1-73*

It is furtlier orderad tuat during tlie period that 

this order shall reraain inforce the heai-quarters of Shri 

üraa Shaiiker Hisra, 01 erk shall be at Lucknow and the said 

Shri Urna Shanker aisra, Clerk sliall not leave the head- 

quarters without obt^ining the previous permissiou of the 

undersignéd.

bd/-

( G-. Baushan )
■ Divisional ííngineer, Phones 
' Lucknow

Copy ifeo: 1- Shri üma Shankor nisra, Glerk throujjh Sri U.K.

líastoji, .«..üí. i’ruiiks, lucknoví orders regarding 

suboistence allowance adnissible to liim during 

the period of his suspensión íáll be issued 

sepurately.

c?
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X
Ih the Hon’’ble Iligh Cburt of Jadicature At Állahatad

laoímoH Bench, jaoímov;

Criminal Appeal ITo. 327 of 1974

Urna Shanker Ilisra aged about 37 jears 
S/o San Iü?ishna, resident of ;
30/1 I'alviya llagar, !:ew Labour Colonv,
Aishbagh, P .3 . Basar Ilhala, Liicknoij ^ity -^ppallantCln jail)

üJhe State

T/s

Hespondent

h

Appeal against the 3'̂ 4seffient dated 22.5.1974 passed by 

3ri H.rr, Sinha, second Semporajry Civil 2: Session Ju.dge,Lac’:now.

Luckno’j dated 8.11,1978

Hon'ble Prem Prakash, J.

Eon’ble S.C. Ilathur, J. /

üidacgited by Hon*ble Prem Pj^akash.J

Uma Shankar Hisra (37), resident of 3O/1 Ilalviya llagcr, 

Ilew Labour Colony, Aishba^ (Pólice Circle Bazar lüiala) jluctaov; 

has been convicted under sections 302 and 449 Penal Code. He 

has been sentenced to a teio of life imprisonnent under the fijsi 

count and to a term of five yeers’ rigorous iaprisonment under' 

the lattera íhe indictment against his vras that on l6th Jan. 

1973 at about 6 p.m. he in that very locality conimitted house 

trespass by making an entry into the house of Chandra Pratesh(^2] 

residing in the hoase besj?ing number 29/lO and committed his 

Qurder, in the course of the ssne transaction. He succunbed 

to his injuries in the hospital on 25th January, 1973.

The autopsy on the dead body v/as performed by Br.Prem ü'-

::eeic-I C ‘;"acer,: Ji^ril Hospital, Luc'mo-r - I

X ^  . toucr.t made in the trial court (Ext. Ka-20) has beon tend-r;.j
i .

\ > |in evidence on 26th Janusfy at 3 :2 0  p.m. It revcalad ths

%:"■ ■
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presence of a contiision on thehiead over the frontal and pctríBetal 

"bones on ’bo'th the sides in an ^ 8  a of 14 cía x 8 cm. 'x*he 

exam sho\;ed that there was fracture of his leít parietr.l "bone 

meastiring 11 cm ¿nd 8cn above the left ear, there v/as fract'jvo 

of tha right parietal bone, Bcp above the right ear* '̂he base 

of the siiill on both the sides' of the head ahad also soffercd 

fracture. Brain tías found cpnjested and there was depression 

in it. In both these fractures the upper and outer tables of 

the bones/were foond fractured. In the consequence, Dr. Pren 

Kath carne to the conclusión that death v/as caused due "to extra- 

dural haemorrhage of traumatic origin and shok and also assoc- 

iated infection” . In his deposition before the Court he stated 

that the injury"would have caused death" it could be the reault 

of blov/s from an iron rod.

■<

Prior to that, the injured had been examinad on the day 

of the occurrence by Dr. G.Ií. Siilghal (G.V/.1) the then Iledical 

Officer in the Balraiapur Hospital ?t 8.10 p.m.. ÍEhe indurad 

bore, (1) Brusic 4cos x ca on left side of scalp, 9cms above 

left ear, Coloor red (2) íráunatics v/elling 14 cms on the top o"

head 10 cms above ri^ht eye 

abo© right eye brow and (4)

brow, (5) Abrasión Icm x 1.5cns just 

llultiple abrasions over dorson of 

right hand and fingers over ani area of 5cms x 2 cms. The 

injuries v;ere fresh and as íiined by Dr. G-.K. Singhal were causedj 

by an iron rod, except injúry nos. 3 and 4 which could be the 

result of friction or by fall en the ground. Dr', Prem líath 

excluded the possibility 6f parietal on the ground. Dr. Prem 

Ilath excluded the possibiXity of parietal and frontal bones 

being fractured by a fall from the stair case or by a knock at 

the stairs of the stair c'pse. Tha condition of patient, as tolj 

by Dr. S.G. Eai, p.w. 7 the then surgeon Balrampur Hospital'\/as| 

serious, he \/as unconsciaus and his pulse and beating vrere h 

irregular ontil the time, he died. He could not speak and al.] 

through remained in an unconscious condition.

As the patient was in a bad state he could not be operej 

upon. Sxplaining the cause of death as opined in the autops; 

report that was also the result of associated infection Dr.*laj 

said that sometimes on account of head injury such infection 

is caused. ;

Dr. Singhal haaífurther stated in Dxt.Ka-19 that ths

“  7̂
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injuries on the head were sepaíate, v;as not the resalt of 

another. ^rom the medical op^ion it is, therefore, manifestly 

olear that the two blovs with considerahle forcé were inflicted 

on the head of the deceased the instriimant of attacK could be an 

iron rod and, that death v/as due to the head injuries combined
I

with the infection which had set in subsequently. The victin 

died on 25th January i .e . aboat nine days after the asBualt 

upon hia. ‘"̂ e will return to this medical opinion at a latter 

stage»

Briefly stated the prosecution story as it was unfoidsd
'!

at the trial v/as this in the llev/ Labour Colony, Aishbagh on 

both sides of the road there'are residential quarters. 5?he 

quarters to the east of the road belong to the Post and 

Telegraph Department. On the fateful the deceased v;as

living t îth his v;ife Smt. Shak:untala Srivastava in the quarter 

east to the road on the first floor and opposite his house in

: 3 : ;

L

the_ground floor across the Iroad living the appellant with his 

family, The appellant is the employee of the Post and Telegr- 

aph Department. íriveni Prasad p.w«2 lived in' the quarter

adjoining quarter of the deceased. Qn the first floor of the 

quarter occupied by the accUsed lived Achhan D.’J.2 and adjacont 

to this quarter was the quarter of Suresh Chand p.w.3 All 

these quarters are one rooa tenanents, Hith a court yard and 

a feitchen etc.. The stair case leading to the first floor 

opens in the baleony and iri this balcony there is a door 

leading to the coiirt yard kno^m as ’aagan'. The door opens in 

the court yard and thereafter is the room, I6th January v;as 

thj I dugzfaa.day. At about 4 p."i. Smt. Shakuntala Srivastava 

was standing in the balcón^ of her house, fondling i/ith her 

little child. Her smile jaroiised the suspicion and anger of 

the \rife of the appellant i/ho uas sittingjust opposite at the 

door of her house. She started abusing Smt. Sha'rantala 

Srivastava v/ho ho\;eVer vmént to her room. After sometine in th 

evening her husband retur^ed fro”! the office to whon she gavo d 

uliat had happened. ’̂he jfecsassd said to his v;ife to remain 

qf'itt and told hor that he \’o ul! hf?ve a talk \;ith the acoused 

so tl.at his ',;ife zay not pisbehcve with her in future. 3hortIjj 

aftsr at about 6 p.m. whén the deceased was in his balcony the 

appellant armed '.:ith an iron rod cam«^there. lio v/as abusing 

her hasband. On seeing iths appellsnt the deceased ran to his 

co'irtyard. ^he appellaht also caiEstthere and inflicted two 

blows upon his head by that tire p.w.1 had also entered tho
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ccitrtyard. Che raised shouts |or help yhich broaght to the 

place xrivcni Frasad p.w,2 Suresh Chandra p.w.3 and Bai¿oo pv-/ A 

from the nearby q.uai'ters. 2héy intsrvened pressed ths necí: cf 

th - dscoased \ritli the rod. p.k.1 ran to save her husband and 

catchin¿j hold the tie of the ¿ccased tried to push his asido 

bat in vain. The injured becáne imconscioiis. 3he wrote the 

report of the accorrence Uxt.|Ká~3 v/hxch she took: to the 

Pólice Jtation alonj*./ith her .injured hasbanfi. It vas lodgsd 

at 7 p.ni. 8t p.s. Bazsr Í3iala oa thet very day. Her hasband’o 

brother Surya Prakash \/as accoapanying her.

í

2he inTestigation of the case ’./as coamenced by Sab~ 

Inspectior Har Suarccp Iadai?i on 17 th Janiiary. Cn that very 

day he interrogoted the :¡itness and prepsred the site plan.

On 25th January, on receiving the Infonaation of de^th, he \,ont

to the Balranpar Hospital and performed the inquest on the
i

dead body. Áfter doing the necesssry investigation he
ij

subnltted the charge-sheet on 4.2.1975.

íhe ac'used disclaillied î is ^ i l t  and stated that he hnd 

been fa.lsely implScated at the tnstance of the pólice,

According to him the deceased h*='d been assaulted at about ni¿itj 

fall on that day v/hen he ^as going to ITakhas Bazar via the 

Jamona Jheel. Si support of his plea he examined Uukat Behari 

2.'./.1 of that bolony and San Dhani D .’J.3 whose hoase lay at a 

distance of fifty paces from the hoase of the deceased and 

Jugal Kishor D.’J. 4 whosé shop is on the vay from Janana Jheel 

to Balrampar Hospital. ¡The trial court rejectcd the plea as 

false and rightly D/.:.1 pnployed in the Telephone Uxchange 

v/here the appellant vas also vorking. He claimed that \/hen hj

was retarning at ^boüi: S.25 he sai-r thein^ored lying near

Jamona Jheel. When cróss-examined, the witness acknowledced 

that although he knew t^e injoi-ed and his \;ife v/ho was also 

present there bat he dift not ccrs to talk to anybody aboat thj 

occorrence. Iloreover *t;he uay from HD30 to his colony throi 

the locality of ITake is shorter than the passage throa^

Jamona Jheel D.:í.2 was; also uorking in the Telephone Sxchangj| 

Áfter his return fromi his day’s duty at aboat 6.30 p.m. he 

saw that the injured %%s in an anccnscioas condition and v/acj 

being taken by vife in a rickshaw. The v/itness, no doabt 

appears as an eye uitness in the first information report.

Bat his assection that the injured was taken from his hoacej

his wife in a ricksháw negativos the plea taken by the
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accused that he had been taken from the Jheel to the Hospital.

i'i

Rara Dhani D.'I.3 is a witnessj'i/hose evidence Is nothüig biit 

hearsay. Jugul Zishor D .7.4  knew the injared and his v/ife

 ̂ Smt. Shakuntala Srivastava but it is rather strange that ’iien

he saw the injured lying near the Jheel he did not care to 

inq.aire v/hether it v;as a case of accident or assaalt, On
j

consideration of defence gvidence the plea that the deceased 

y, v/as assaiilted near the Jamuíia Jheel at about the night fall

carniot be accepted and the trial coart rightly discarded it .

A ¡
In. the trial the prdsecuticn examined Smt. Shakuntala 

Srivastava P.'.J.I to state the bacfcground of the occurrence and 

the manner it took place nii her coortyard that evening she 

stated that the appellant pressed thS neck of her hasband vrith 

an iron rod, bat since no ’such injary was found on the neck 

this part of the uitn8ss’ ístatement coald not inspire be lle^- 

It was a mere exaggeration and enbellishment introduced at the 

trial* íriveni Prasad á̂iose quarter adjoins the qasirter of 

the deceased was present ¡in his hoiise v;hen he heard the noise 

from the hoase of the deéeased. He alo-ngv;ith Baijoo p.w*4 

i.'sent to the common balcpny and saw that hard words were beingi 

A exchanged between p.w.1 iand the appellant. The appellant wasj

climbing dovm the stpirs with a rod of about three feet in 

length. 2hey then carné to the courtyard of the deceased and
■ r  ■ '

» saw him injiired lying down on the groond. He denied to havê

seen the actual assau.lt althrou^h in the course of investi- 

. gation he has stated so. His brother-in-law Baijoo p.v/.4

■ ^  claimed that when he r^ached the courtyard he sav/ the appellí,

liiBsrsEEE[?jra was attenpting blo\;s upon the injured v/ith a rod 

^  the v/ife of the ingured was trying to remove him. VIhen thej

v/itness intervened the appellant climbed dov/n the stairs wij

the rod in his hand. ; He denied to have HBde the statement

the course of investigation that the neck of the deceased wa 

pressed \/ith theiron i*od. Suresh Chandra p.w*^ lives in thj 

q^aarter above the house of the appellant. At about 6 p.m,

\̂ as taking his evening meáis when he heard the noise from 

courtyard of Chandra'Prakosh house. 2hrough his window he 

th^t the appellant was in thS angan of Chandra Prakash anj 

latter’s wife vras tr^rinc to rsmove the appellant by holdinf 

neck. VJhen the Mitness carne in his balcony he saw the 

appellant coming doito the stair case ‘and he was abusjJig ttj 

ih^ured and his wifk. íhe appellant v/as holdmg an iron
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Wbile standing on the road aiso the ap-ellant was abüsing 

Cíhandra Prakash. Shereafter íthe injured was brought to his 

balcony and his condition be|ame serious. He had accompaníGd 

the inQured to the pólice státion ’diere a repart was lodged 

"by p.w®1 thereafter the injiited was sent to the hospital for 

treatnent, Î he witness farther declared that víhen he entered 

the hoase of the injored hig wife told him that the appellant 

had aasaulted his uife with ;a rod« The electric bulb, 

according to the witness, \/as borning in the angan of Iriveni 

Prasad hoase v/hich v;as shedding its light in the angan in front 

of the quarter of the deceased, tlie intervening v;all bsing only 

six feet in height. Qn this evidence the trial court heId 

that the appellant conimittod the morder of the deceased v/ith 

iron rod by caiising on his head several blows. Áccordingly, 

he was convicted and sentecced in l,s -teri's stated in the above*|

CoUBei for the appellant has contended bofore- us that in 

the present the testiriony pf Smt. Shakantala Srivastava cannot 

inspire implicit beliefo 'He íias invited our attention to the 

first infoimation report, k;here ib v/as stated that the 

appellant v;as ^raed v/ith a baíjit. It is argaed that if p.v;.1 

was there and tlie avowed 0ye ’jitnesses were at the spot and 

saw the appellant coraing ¿om the stair case with an iron rod 

the v/eapon of attack vfoald heve been described as sack end 

|iKisa precisely in the first Information report. Second stressl 

has been laid apon t:.o recital in the first information report 

that the neck of the deceased was pressed by the appellant witi 

an iron rod althoa¿ji he Had not siiffered any such injury. In 

our opining the alleged infirmities are not sach as to caste 

doubt upon t’ie testinony of the v/itness. It has been establi-j 

shed that the in^ured was assaalted in the courtyard of his ■ 

hcase in that evening. ¡' xhere was verbal altercation, betwe< 

the appellant and the deceased snd his wife v/̂ hich must have 

had attsacted the attenfion and 1W livixj

in the imnísdiate vicinity of the hoase* It is not said that 

the v;ife of the deceased was not present in her hoase in that 

evening.' It aay be that thore was no pre-existing enolty 

between the appellant and the injored and it is also likely 

\ that some exchange of words h?d taken place between the 

deceased when he was at the balcony of his hoase and the 

appellant which broaghi the latter, in the coortyard of the 

hoase thoagh t'iere \/asi no ¿astification whatsoever for tho 

appellant to trespass into the hoase of^he deceased. l'he
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v;hose presence cannot be doabted desoribed the weapon as a aticfc
i

in the first inf ormation report. Ai any rate when we fitid that 

the injured h;='d received the blo’ ŝ in the courtyard of his íicase, 

now-description of the v/eapon of attack: cannot be a ground to 

disbelieve the ocular testiaonyo Like\/ise if the prosecution had 

indalged in soné embellishment by gtating that by the rod the 

neck of the deceased v;as pressed it will not adversely effect the 

prosecution versión more so vrhen the medical opinion confirms that 

two blows v/ith heavy stick to v;ith én iron rod v/ere delivered upon 

the deceased.

j?heir

As we have already noticed t^s testiraony of other eye 

witnesses affords strength in an amjple neas'ire to p.v/o1 .  

presence at the spot was natural. ; The ir arrival vas not 

accidental. The evidence exclades the possibility of any 

conclusión botyeen p.v/«1 and the witfaesses produced by the evidence 

of such natu:*al \;itnesses cannot bé explained on any other 

hypothesis thon that the individual statenents are trae. The 

statenent made by p.w.1 deserves réliance to be placed upon it.

The ’/itnesses were in collusion with p.\.’’.1 having been negati^'ed 

there remains no other case, but the reality of the fact. Sxamined 

ih that manner the trial court r i^tly  held that the appellant v/ac 

the author of the, crine in* the coiíirtyard of the house of injured 

at 6 p.m. on that day.

IText, the learned counsel hasisit strenously urged that 

having regard to the postmortem report that death was also caused 

'due to infection' the act was not punishable under section 502 
penal code. According to him th'is is a clear case under section 

304 part~II penal code.

\¡e nay briefly return to the material facts necessary to 

appreciate the subnission. Tjie' injured died in the hospital on 

2||th January that is to say abouí; nine days after the occurrence.

He ho'jsver remainsd unconscious. l^r. i*?rem ITath v/ho performed 

the postnortem exaaination stated that the head injury \;ould have 

caused death. In the postmortem he had hovever, given the reason 

of death as extra-duEal haemorrhage of traumatic origin and shock 

and ’associated infection' Dr. B.C. Fuai p.w.7 the Surgeon, 3alram- 

pur Hospital was of the opinion that ’Associated infection* occuis 

ometiiaes on account of head ihjury and that sometines such 

^ '^^fections  are antibiotic resístant’ . Purther in anir.;er to a couri 

C> ,̂stion he stated that t :e infection found in the injured the

-ult of the injury. Eai was not questionsd that the
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injuries found on the deceased wére sufficient in thei

ordinary co'arse of nature to caiifee death.

/
Helying on the above medical evidence Sri Hulla subnits

¡
that the charle under section 502 penal code has not been aade 

ev-t" but against the appellant. 14 obher v/ords he submits that 

the iiresent case does not come, under the olause ’thirdlj* of 

section 300 of the penal code,

¡I

Clause ’thirdly* of section 5>0 of the penal code reada

as under ;
í

g *300 Dxcept ih the cases hereinafter except, culpable 

hoaicide in murder, if the act by ',;hich the death is caused io

done ’./ith the intenti::n of éa^sin^; death or ........... if it is

done v/ith the l’itsnticn of cpusin" bodJJ^injory intenclsd to be 

inflicted in sufficient in .the ordinary coiirse of nnture to

cause death o r ............. ’ é'ao diHtlcctlon betv/een culpable

hoaicide not aaountiní  ̂ to hurdcr and murder has,

i'herefore, to be kept in ijíind v;hilo dealing ^áth a charge 

under section 302 penal qbde. Under the category cf 

ho^icide fail ’hoth case ©f culpable homicide amounting to 

najder and those not ama^ting to murder. Culpable honiciile 

is not murder yhen the oase fall vithin the five exceptions t. 

section 300 penal God^.;If the prosecution fails te dischnrje 

the onus the chrrge of niirder -/o-jld not be made but the case] 

aay be one of cul^^able’hcaicide not amounting to murder, as 

described under sectioh 239 P^nal code.

’./e have, thorefore to soe :;hether theprosecution has 

established tlie ingre£.ients of clause ’thirdly* under sectiJ 

300 penal code.

/
íhat the appefllant caused not one two blows vith foj

on the head of t¡ie ¿eceased uith heevy weapon lilce iron rcj

have been fully preved. l’’ie intention to cause bodily in- 

to the deceased is ‘thus rianifestly clear. In that mannej 

first of clause ’tliirdly’ stands proved.

:/ith regará to the sec >nd part of ’thrádly' namej

"Bodily injury intcnded to be inflicted is sufficient ir 

ordinpry ccorse df ncture fecause death", the co'.-’rt willj 

Qudge from the náture of the injuries and oher evidencf
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inclading the medical opinion as thei in;jLir?03  intentionall^ 

inflicted by tiie appellent on ths depeased ,;ere safficient 

in the ordinarj coarse of nature to caase death vids virs?'̂  

singh vs* State of Punjab (Á.I.ll. 195S 5* 465). 2he possibilit;

that skilful medical treatment migbi prevent the fatally reaalt
ll

is irrelevsnt. |
,1

(I

At this stage v/e v;ould like ,to refer tv/o cüasses of 

nurder cases ’./hich often caase considerabls difficalty. 2he 

first class of cases is when death¡resalta not frora the injorieo 

themselves but fron soné caase r/hieh is anforeseen. A man n'̂ .y 

be stabbed yet die of pneamonia or sotne fgver if the disease 

is the natural and probable resalti' of the injary csuges the 

person,v/ho inflicts the injury mast be held responsible for 

the disease arising frota the in.jWy. On the othjsr hand, if 

cannot be said to be the likely c¿nseq.aence of the injory. If

the deceased was stabbed \rith an intention to caase death and
i;

death in sach case occar not immehiately or directly as the 

resalt of stabbing the case may be one of morder, üi cases of 

this kind the evidence of the doctor is invalaable. His 

evidence vill provide the only proof as to whether the death 

was the direct or nataral resalt of the woand or injury 

inflic^cd. 3h the present case¡ the medical opinion is hesitant 

with regard to the caase death neither Jr. Prem Ilath ñor 

Dr» S.C. Hai was pcsed, that thei injuries were safficient in the 

Círdinary coarse of natare to caase death. ^he deceased lived 

for aboat nine days after the oócarrence. Dr. S.C. Hai farther 

stated that the infection sometimes sets in on account of head 

injury. lITeither of the doctor has stpted thoteven withoat 

infection the injuries vrere safficient in the oridinary coarse 

cf nature to cause death. When auch is the conflict in evidence 

vre think that claase ’thirdlyV of section 300 penal ccde has not 

been established beyond reasonable doubt in the case. 2he 

evidence fulfxls one of the ingredients of section 299 penal 

Code, nanely that the appellañt caused death by doing an act with 

the intention of causing such-bodily injury as is likely to 

cause death. Ue accordingly ¿oíd that it is a fit case where
I:

the conviction of the appellañt should be under section 504 

art I of the Indian Penal Cqde.

íhe leamed counsel has referred as to \-iill i.e . (.-illia*-*/
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and Sam Erakesh vs. State (1 9 0  A,'J.r..3-C.C.28), to support 

his contention that the case falls within Part II of Section 

304 penal Code. Both the c^se are distingaishable on facts. 

In the first case the accuseá snatched a hockey stick from 

his younger hrcther and gave; one blov; on his head vith a 

hockey stick vith the result' that his skall nas fíactured.

The doctor placed the injurj  ̂ no hi^her than ’likely to cause 

death'. 2he instrument of; attack was a hockey stick. In

the eecond case the injury i/as caused by an crdinary lathi
;l

ŝ/hich had no Iron rod etc. /and the blot; was not repeated.

2he deceased was an oíd man of sixty years. His skall bone 

had became brittle on accotmt of oíd age, In respect of 

injury the brain had reaañíied intact. It i/as therefore,

held that, the act of the giccased was only líkely to cause
i

death within the meaning bf section 304 (Part II) of the 

penal Code. í

Por the discussion in the foregoing the appellant is
'I

ccnvicted and sentenced to a term of seven years H .I . and a 

fine of Rs. 2000/= in défaalt to suffer R .I . for a further 

term of thjBOe years-under section 304, part I penal Code,

Oat of the fine, if depbsitsd lis. 15000/= shall be paid
íí

to Smt. Shakuntala, tve v;ido\; of the deceased. The convic- 

tion and sentence awarásd to the appellant to a term of life 

imprisonment undcr section 302 penal Code, is set aside.

He is on bail. Kds surrender to his bails forthvrith 

to serve the unexpired porticn of his sentence. His bail 

bonds are cancelled. 1 -he Chief Judicial Ilagistrate shall 

report compliance uithin six weeks.

Sd./= Pren Prakash 

Sd./= S.C. Hathur
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To,

Tiie Distriet iíanager 'Jelephonés 
Sliah x»ajaf Road 
Lucicxiow - 226001

i

Sub;- Information regarding my confiotion froa tiie 
appellate court.

¿}ir, '

Witli due respect and ismable submission I beg to 

State tliat my appeal j.'í0.32? of I9t4 has been decided 

by the Hon* ble High Court of judieatiire at ülla3iabad, 

Lucknow 3eñch Lucknow on 8-11-1978 and that I kave been 

convicted under section 304 Part I imcexla for a term of 

7 years ü .I . and find Es.2000/- ija default of which 

5 years further ii.I. has been awarded* 2Ms is for your 

information & necessary action in tlie aatter. However,

I am fijting special leave petition ia tiie Hon’ ble 

Supreme üourt of India líew Deliii to prove my innocence 

to the satisfaction of the saict Hob' ble court*

!Tlianks,

-A
'-y

Dated at Lucknow 
the 9-11-1978.

íour’ s faithfully, 

M /-

(Uiaa Shanker kisra) 
í.iá.G, under suspensión
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Oo;^ií'ICB O? TH¿ D IST R IG D  jfíiuíA&iíil 2]5LJPH0aí¡S 

kemo i'io.Si'.Qií'/U.S. ríisra/55 Daté'd at Lucknow 17.6.80

ORDiáR J
II
!|

i-/HJiU>i3 Slori Urna 5Mnker iíishra, Office ássistant 

(Time ücole Glerk) iias been conj-icted on a criminal 

ciiarge, to wit, under 304 Part í of Iridian Penal Gode.

*Û .D ..liiSILIAS it is considered that the conduci^fiia 

the said üiiri Urna Shanker ..islira ofJTice ^ssistant 

(Time ücale Glerii) v/hich lias led to Ais conviction is such 

as to render Jais furtlier rete^stion in tlie Public Service 

undeesirable.

líO'.í SHEAiSií'üxlJ, in exercise of tue povrers conferred 

by Eule I9ti) of tlie Central Civil Services (Glassification 

Control and Appeal) Hules, 1965 ti e undarsigíied liereby 

dismlsses the said 3iiri Urna Sbitnksr x^ishra, Office ^ssistant 

(üime ocale Clerk) from Service witA offset from 17th June 

1980.

Lucknow 

Dt. 1 7 .6 .8 0
: 3d/-

(ii.iu, ¿lltiXÜÍ))
iji'/iiá.-aix.-:¡ü'..-p..o::ss-ii 
Telephone x)istricx, Luc^cnow

Gopy forvjarded for infomatidn and r.acessary uction to
ii

1 • Siiri Urna Siaanker x-ioshrá, G/ü the Suparintenaent Jails
District JaU^ Lucknov;.

2. / .̂ccounts Officer (íA) d/o t .e A.1O? G-ondhi jihawan
Lucknow.

3* ...J . Simiks (^idnn) Luckr.oií,

4 . ,'i.ccounts 3, Q.& D 0/0 ¡Jandhi Biiawan
x/Ucknow.

5 . jistrict j.iana£jer l'elepAones, Aucknow.
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líeed for skeleton enqiiiry before; passing order imder Rule 19

(i) - The judgement of the S»ip2r|gme Court in T.R. Chellappan’s

case is the sabject-matter of reView in Union of India v.

Kaldip Singh and others v/hich, accordíng to the information

furnished by the Ilinistry of EaipLvays, is still pending before

the Sapreme Coiirt» It may be q.üite some time before the

Sapreme Court’s decisión, in revíev; of their earlier jadgement

in Chellappan’s case, becomes avkilable. Till the jadgement

in luldip Singh’s case becomes available, the jadgement in

Chellappan’s case (see Case law 2) v;ill hold the field.

i j 
2o It may be fcept in víew that the Sapreme Court had only

stipulated that befos action is taken under Rule I4(i) of the 

Railway Servants (Disciplinary a|id Appeal) Rules (correspondmg 

to Rule 19 (i), of the C.C.S. (C.Ó.A.) Rules 1965), the 

disciplinary authority shoald embark upon a summary enquiry 

in order to enable it to determuae the q.uantum of penalty to be 

imposed and for this parpóse, the employee concemed should be 

given a hearing. This does notimean that an elabórate eíínq.üiry 

shoald be held. What is requirek to be done is to hold a 

skeleton enquiry, for \;hich the jadgement of the Court convicting 

the employee concemed on criminal charge will itself form the 

basis, and impose a penalty aftei* issuing a sho\/-cause notice. 

This show-cause notice is altogether different in nature to the 

show-cause notice that was earliér required to be issued under 

Rule 15 (4) of the C.C.S. (C.C.Á.) Jules, 1965, befass its 

amendment by the Hotification, dated the I8th August, 1978.

ii
5 o The qaestion of issuíing' general instructions in the

light of the position stated aboye is under consideration.

4. Action is being taken ih. A.Y. División separately to

revise the standard form for action under Rule 19 of the C.C.3.

(C.C.A.) Rules, 1965. I
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(G .I ., 1I.H.A» Department of Personnel and A.h , u .O. lo* 
3735/79“Estto(A), dated the 7th September, 1979)

As explained in the instractSEons above, the 

disciplinary aathority should i^self in the first instance 

hold an enqairy, in uhieh the accused official shoald be 

given a chance to explain and défend the case. ITo 

charge-sh3£t is re'iuired üo be served on the accased as 

the charges have already been established in the court.

A copy of skeletón enqairy report heId by the disciplinary 

authoriÍ:y should be fornished álong with the show-cause 

notice to the official in the tentative draft (item i6 of 

Forras in Appendix Y) \̂ ;hich may be suitably modified, if so 

requiredo In the Inquiry Report no reference should be 

made about the findings of the chsrges as they stand already 

established in view of the court judgemento The reference 

should be made to the extenuating circumstanees, if any, 

brought forward by the convicted official and the gravity 

of the criminal charge, for provisionally deciding the 

quantum of penalty which may be finalised after taking into 

conside^ation the reply submitted b^ the accused in responso 

to the show-cause notice servsd on him«

<D.G.,P&S lío,ll3/96/80^i:sc.II,dated the I9th Aug.l980)

Standard form of show-cause ríotice for imposing penalty to be 
issued on the Government servant on his conviction

no o

I G-ovemment of India 

!' llinistry of

Dated ....................

VJHSEGA'3 Shri (here enter ñame and designation of

the Government servan-":) . . .  i.  ............................... has

been convicted on a criminal charge under section.........

...................................... o...(here enter the section or sections

under v;hich the Government servant was convicted) of

............................. ............ . (here enter the ñame of the

....... Q statute concerned) and h as  been awarded a sentence of

............................................ (here enter the sentence av/arded by

’o( ív Vgiie court);

< \  V -  > í

-i

A'JSt CiT
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AíID 1/K3S3Á3 the undersig{ied pro poses to award an 

appropriate penalty under Rule 19I of the Central Civil 

SeívicesCClassification, Control iand Appeal) Rales, 1965,

taking inte accoant the gravity of the criminal charges;
ii

AIID 'JHSRSAS before coming to a decisión about the

quantum of penalty S h r i ............. ¡ .................................... (here

enter ñame of the convicted official) v;as given an 

opportunity of personal hearing i:o explain the circumstanees 

why penal act£on should not be táken against him in pursuance 

of the provisions of Rule 19 ihiH ;

£!W V/H>PuSAS on a carefui consideration ofthe inquiry 

report (copy enolosed), the President/undersigned has

provisionally come to the conclusión that Shri ..................

.................. .....(h ere  enter the iname of the official) is not

a fit person to be retained in éervice/the gravity of the 

charge is such as to v/arrant the imposition of a major/minor 

penalty and accordingly proposes to impose on him the penalty

o f ............................. .................. .................... (here enter the

proposed penalty); I

UOW THSR3P02E Shri . . . ' ............................................ (here

enter the ñame of the official)' is hereby given an opportunity 

of making representation on the penalty proposed above. Any 

representation which he may wish to make against the penalty 

proposed v/ill be considered by the andersigned. Such a 

representation, if any, should be made in v;riting and submitted 

so as to reach the andersigned! not later than fifteen days from

the date of receipt of this meíaorandum by Shri ............................

.......................................... (here enter the ñame of Government

servant). *

The receipt of this áemorandum should be acknowledged*

(Hamé & designation of comEpetent 
authority)

ITOTB - Ih the above form, portxons not req.uired should be
struck out accordlng to the circimstanees of e(|ch case.
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Porm of order fdr imposing penalty ori the Government servant on
his convi'otion

Eío,

Government of India

Minijstry o f ...................................

Datdd ......................
[I

O R D 3 R '

.THSRí̂ AS shrX • ■ • • • • • • • • • • • • • • • • • • • • • • • * • • • • • • • • • • •  (here

enter ñame and cfesignation of the Government servant) has been

convicted on a criminal charge undei* section.................................

........... ........... (here enter the sectibn or sections tSnder v/hich

the Government servant was convicted) of ........................................

.................. Chere enter the ñame of ¡the statote concemed);
I!

AflD '..HZaSAS it is consideted that the condact of the 

said Shr i .......................................... .................(here enter the ñame

and designation of the Government pervant) which has .led to his
i

conviction is such as to render his farther retention in the 

pablic Service Undersirstable/the ^avity of the charge is sach as

to warrant the imposition of a major/ninor penalty;
ii

AITD mi ruEAS S h r i ........... 1..............................  (here enter

ñame of the official) v;as given an opporttmity of personal 

hearing and offer his v/ritten expiLanation;

AIO) ¿ÍS the said Shri ........................................ (here

enter ñame of the official) has ¿iven a ’/ritten explanation which 

has "been daly considcred hy the President/undersigned;

rJ
ITC’:, THI3HZ?Ort3, in exercise of the pov/ers conferred by 

Rule 19Xil of the Central Civil jservicesíClassification, Control 

and Appeal) Rales, 1965, and in ¡consaltation with the Uni on Pablic 

Service Commission, the President/undersigned hereby dismisses/

removes the said S h r i ......... ..................................... (here enter the.

ñame and designation of the Govérnmetit servant) shall be compal-

sorily retired from service uitfc effect from .....................(here

\enter date of dismissal/removal/compalsory retiremont)/inpose the

l^nalty o f ................................. (here enter the penalty.

Ŝ ljation : '
i t̂e : ' Disciplinary Aathority^

- In the above forn, portions not req.aired shculd be strac¿: 
out according to the circumstanees oi^each case.
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I N  T H E  h C i í ' B L E  H I G H  C O Ü R T  O F  J U D I C A T U R E  A T  A L I A H A B A D

S I T T I N G  A T LUCKNCW.

W . B . N O .

T O ,

' 1 9 8 3
A N N S X J R E  N O , V I .

T h e  D i s t r i c t  M a n a g e r  T e l e p h e n e s ,

S h a h a n a j a f  R o a d  L u c l a i o w - 2 2 6 0 0 1 »
ii

S u b j e c t :  A p p e a l  a g a i n s t  D E P h o n e s  - I I  L u c l o i o w  
n o . S T Q F i u S  M i s h r a  / 5 3 d a t e d  1 7 . 6 . 1 9 8 0 .  

( T H R O U G H  S U P D T  D I S T R I C T  J A I L  L U C K N C W . )

S i r ,
T h e  a p p l i c a n t  b e g s t o  s u J a p n i t  a s  i i n d e r  s -

'■Y

1 *  T h a t  t h e  a p p l i c a n t  h a s b e e n  c o n v i c t e d  u n d e r
s e c t i o n  3 0 4  p a r t  I  o f  I P C  w h e r e i n  n o  m o r a l  t e r p i t u d e  

i s  i n v o l v e d  a s  s u c h  t h e  q u e s t i o n  o f  d i s r a i s s a l  o f  h i s  

s e r v i c e s  d o e s  n o t  a r i s e .

2 *  T h a t  t h e  i n v o l v e m e n t  o f  t h e  a p p l i c a n t  i n  a

c r i m i n a l  c a s e  o u t  o f  c c M n p o u n d  w h e r e  m o r a l  t n r p i t u d e  
i s  n o t  i n v o l v e d  i s  n o t  t h e  s u f f i c i e n t  g r o u n d  f o r  

t h e  d i s m i s s a l  o f  t h e  a p p l i c a n t .

3 .  T h a t  a c c o r d i n g  t o  c o n s t i t u t i o n  o f  I n d i a

t h e r e  c a n  b e  o n l y  o n e  p u n i s h m e n t  f o r  o n e  c r i m e .
T h u s  t h e  a p p l i c a n t  i s  u n d e r g o i n g  a  s e n t e n c e  a w a r d e d  
b y  t h e  H o n ' b l e  H i g h  C o u r t  a n d  a s  s u c h  s i n c e  n o  
m o r a l  t u r p i t u d e  i s  i n v o l v e d  i n  i t  a s  s u c h  h e  c a n n o t  
b e  e i t h e r  d i s m i s s a l  o r  r e m o v e d  f r o m  S e r v i c e ,

T h e r e f o r e  y o u  a r e  r e q u e s t e d  t o  r e v i e w  
t h e  d e c i s i ó n  t a k e n  b y  t h e  D E P h o n e s - I I  L u c l o i o w  
a t  y o ú r  e a r l i e s t  a n d  c o R i m u n i c a t e  t h e  s a m e  t o  t h e  
a p p l i c a n t , .

i
A p p l i c a n t

Dated5-8- /‘?3°

( U . S .  M i s h r a )  
S u p e r i o r  c l a s s  c o n v i c t  
D i s t r i c t  J a i l  - L u c k n o w ,

L
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>iT3fí gfgóíZí f#éifft>ñ Teí̂ ?¿í yííñ’T I:-
ít\> cTííf m m ñ^ 5cí cííTgTcia asisis» í3TO?oT̂o§ñ 

CTífr 304 OT  l' icí̂ ñ ‘̂f6fí 1^3^ oT^Tnl? tm'5

^  3ccí 05 Q̂- ^ ^JJUniTuU dT ñeiT 7 ?1TÍ,C3

q-̂  §311 1
1

Ty JITéléft̂ I ¿-¿cl ?Zíf«Téi5 ñ5I5i3 ^T^T ?fSñ oH' tr̂  33

b̂  0^0 ?e-11 ?í36¿  q 31 Tfci gb ííT- qao el o/í-'3o?®o/ 
aoqsoteT/53 17. 5.30 stíít «r^c^ñíTsqTíííiEv?

fsííT ilT ífí- 5^ et^T^ÍT? ^ííTSJIíi í̂ f?6lfo 24.6.80 

,qií:ñ £F̂ siíTT m  I

3- n̂-2Íf e: ■̂Jrl't'̂ cñ ^oqííobftií'fffi t̂ŝ ióhs -éh

vA qt^pit^ i  cTf̂ 'afl l' qg 3íííiéi f^aify, 2 . 3 . so

i?tieg^ ^  ;itníít iiTáéíT m y Í3TSI fíéi*6í l*E 3i3iaTs:ia 

Ig ^ 4>̂  Tum m  I h íiTeíí?! \ fOTU

2 0 .8 .8 0  yl" 3{31í|t T^cí Tt̂ í̂T siííT ñSIT 5Sg f e c  Tv;

y? 3l| t? I
1)

' >iTá6lT

3iñRq 3iTtr ;̂rrfe I  %  m  ñsn ;i‘5{tui qr̂i ^ndí gí

jr^éi oúi Cu um  

aé'íícíT? 1

T^íáTQ 2 3 .6 .1 9 0 3
KT^q

so/- m
E 5liTC.:e fiml 

3 0  ^ 0

ffíoao 9 /1  ,?ITóicl't?í sííÎ ,cíSéi5 1

STíífñíí 3í2ftíly

cbííT 469/PlR

T̂ííit íí:í¿13> i¿ J T O T T ^ ,  

fe fy  24.6.1983

jiííTftJiñ Tti(T cTi:t u Tv SíiTái  ̂ Tíiíít uT cío 

irráéíT q~i f?Cífí> 2 .0 .30  t e  vTCTSiT^ y 2íT^^#f hú
fierre 20. 3.30 sftô íio’b.ñ'^éijcigél® "̂ óIT sIííT l¡

so/- 3ííTÓ6ñzí

í^024.6.83 íiI sí:
3í^áy 

í̂ ícíT-UTvíT̂ ITe éméí5>
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i'he Distriot rianager Telephbnes,

Shahiiajaf Soad Lucknow -22 6001.

Subject: Appeal against Di) phones f II Lucünow 

• no«¿jgQíVUS i.iislira/53 dateá 17-6-1980.

C THROUGH óWm DISTRiaÍD JüIL I,UC!i£NOV/.)

Sir,

1.
The applicant begs to submit as imder

i

That tñe applicant lias beén convicted under

section 304 part I of IPC whereinino morel turpitude is 

involved as sucii the question of disiaissal of iiis 

services does not arise. '■

2. Thrt the involvement of t'iie applicant in a

criminal case out of comptaind where moral tiirpitude is 

not involved is no± tne sufficient ground for tiie 

dismissal of the applicant.

5 . Shat according to constitution of India there 

can be only one punishment for ojie crime. íhuo the 

applicant is \mdergoing a sentence awaraed by the 

flon‘ ble High Court and as such gince no moral turpáitude 

is involved in it as such he cariixOt be either dismissed 

or removed from servioe*

Therefore you are requested to review the 

decisión taken ty the DiSPhones -II Lucknow at your 

earliest and communicate the satoe to the applicant.

I

Applicant

oá/-

: iu B xxishra )
Superior cl;iss convict 
j^iatrict Jail Lucl^now

Dated 2.8.80
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Shri 3 • ̂ 1* Psmdya 
General llanager 
íZele conununicat ions 
UP Circle, Iiicímow.

Sub

Sir,

Appeal against disuíissai froiri service vide D3?~II 
Lacknow ordsr lio. 32.Q..P.A'«3.r.isra/53 dated
17.6.80 copy enclosed. i

>

I have most respectfally to subnit the follcn/ing 

groimds showing that order o f LKo deserves to be re- 

considered for reversal ; ;

1.. That according to the, Ccnstitution Art. 311 even aftar 

ccnviction in a court, the disciplinrry aathority is reqaired 

to hear the official if he hfes any points by ^-hich he may not 

be pimished of Iogs of job. ■ This provision has boen circul- 

ated to all administrative ánthorities for compliance. 

liovever, I have been denied; such hsaring.

2. That the disciplinsjíy authority is reqaired to searchI
in sach cases if : ■'

(i) the court jadgement.' snovs ingredients of crime detri- 

mental to fonctioning of the department.
I

(ii) the jadgement estafclishes a crine involving noral 

turpitude even thoügh fanotioning of department may not 

be hampered in any manner by continued employment*

3. In short, the disciplinary aathority is required to 

percfeive his own reasons for deprivation of job of the 

official, the reasons uhich have groonds in the court judgeaier

4. That from the enclosed Photo stat copy of the altimat< 

certified jadgement of'the High Court it may ¿indly be seen 

that the nature of coniiriction does not relate to facts 

concernang the fimotidning of the departm«nt.
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5. 2hat the facts underlying conviction are in the sphere of 

civic life. Therefore it is required that these facts be ^ved 

for discovering an element of moral tarpitude in the case,
•I
if

6, That the conviction of the coaitt is for the fact of "causlnG

injorj intended to he inflicted i/hibh is sufficient in the
ii

ordinary coarse of nature to caase Üaath or goes v/ithoiit

saying that the ahove is langaage Sec.504 (Pt.I) of the 

Ihdian Penal code. S’he leamed Judge of the E i ^  Ooort deemod 

that the facts of the case fit intd conception of crime envisaged 

in Part I of the Sec.304 IPC. It ís hOTrever mete for the discip- 

linary aathority to appreciate the.facts admitted in the

judgement v;ith a searchíng eye for ¡and agaxnst moral turpitade.

7o That I have heen advised to sahmit that element of moral 

turpitude in said to inhere an act which is ’heinoas crime*.I
Kenioas crime is one which any civitlised men-víill not commit 

imder any circumstanees» Generally, bestial acts are treated as 

manifestation of moral tiirpitadeo Pacts in my case are simple 

that I hit a fellov-/ Citizen with Ulonü stick on the head, and he

succombed after 9 days in hospital,
ii

8. That the facts of the case htóly shov/ an element of moral

turpitude, ¡

9, That under Indian Penal Code'criminal mentally, that is 

reason for committing a crime is not assessed in order to judge 

the severity of criíae. Presumption is that if an offence has 

been taken cognizance of and conyicted, the standard reason for 

committing the same mst have beé^ present. Ih the penultiaa;^e 

page of the appellate judgement it has been conceded that there 

may not have been any reason for the committal of the crime, 3ut 

for compulsions of the said peculiarity of IPC the appellate 

Judge would definitely havmg conceded thus have proceeded to 

place the act of assualt in any bther domain like accidental rage, 

a freak incident etc. rather thaa pronouncing conviction of

Part I of the Sec.304 IPC, Such an elaboration of j^dge would 

then have automatically absolved! me of suspected moral turpitude. 

Indian Penal Code being as it is, hoyever, the disciplinary 

authority has an independent jurisdiction and responsibility to 

appreciate for himself, from thé facts admitted in the judgement, 

if an element of criminal mentality of kind bestial is patent in

the case, I submit that this jorisdiction has not been exercised.
:l
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lOo T'hat polícy of adainistfatión of ílcriminal justice not bein"

retribative bat rather being reformatíve, it is harsh that I woald 

undergo the decided penal term and thereafter will have no gob 

and that members of my family innoceni as they are v;oald penury.

11. That I am aware that I have very little strength in my appeal 

have in fact very small privilege to kppeal to your sense of 

compassion towards cause and pimishment itself. Hov/ever aside 

from that alone, I had an official aad social life determxned by 

my education and pursuits befcre this incident. This is an 

additional ground to be discovered by the disciplinary aathórity. 

The misfortune I have landed in, canhot at all be graftéd over the 

life I lived prior to imprisonment. ¡ It may not be necSssary to 

destroy my accomplishment in edacation and literature. If 

allowed restoration to former livÉlihood v/hen I have done the 

prison term my family might be saved from very gloomy fature.

Thfe is possible if yoar honour examines all aspects of the case, 

some features beíngimiq,ae I am advised to submit, and record yoor 

intention to rehabilítate me to my ¡former job v/hen prison term is 

served, and thus refer the matter to competent aathorities for 

determ^g if pleasare of President¡iroüld be solicited for allov;in" 

the period passed in prison as ’leave v/ithout pay’ .

P 2 A Y 3! 2

I therefore pray that your honour tray pass orders for 

exploring the possxbility stated $n scnt-nce immediately prior 

to prayer above. I shall ever rémaii  ̂ obliged for your merciful 

justice. ¡ ‘ ,

-I ( oHAüKUl IIISHRA )
OH PAP.OLE 

; S/o Shri R.K. Uishra 
P&T 9/í Ilalviya ITagar 

Dated : 15*5 «1981 ; Lucknow

Encl. : Photostat copy of certified copy of judgement of Hon’ble
Iligh Court, Lucknov; Bench in lline pages and one folio 
and copy of dismissal order.

Copy for\/arded to D.!!. Telephones, Shahnazaf 2oad, Lucloiow for 
favour of Information and necessaxy action. He is req.uested to 
refer my appeal dated 2.8.80 ag^inst the dismissal order issued 
by DUP-II, Lucknow, sent through Supdt. District Jail, Luclmov/ 
which is still pending v;ith hin for disposal.

Yours faithfully

( Urna Shanker Uishra )
I 15.5.81
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In the Elágbi Hon’ ble High Court of Gudicature at illlahabad

i
Sitting at Lucknou /

U ,P . Wo. , . . . / l 9 8 3  

Hnnexure No. IX

To, K '

The District Flanager Telephones,

Lucknouo i

Subjects /Ippeal against thé order of disroissal frocn serwice 
passed by the DEP-II Lucknou vida bis memo no*ST/ 
QF/USn/53 dated 17,6o80 dalivered to rae on 24.6.80- 
sacond reroindar to (copy anclosed as annsxure 
roarksd A) '

Sir$

Respectfully I beg to drau your' kind attention touards 

iny undispossd of appeal dated 2 .8 .8 0  and its su^sequsnt 

explanatory reminder datad 15 .5 .81  artd further approach your 

honour uith this application requesting you to kindly consider

tny appeal syrapathetically uith its áll legal aspects, keoping
■í

in uieu the past record of my seruice and the relaase on 

probation on 7 .3 .8 3  granted to me by His Eacellency the 

Governor of the State of U .P . uhich itself is euident to ray 

good conduct.(Appeal dated 2 .8 .8 0  and rerainder dated 15 .5 .81 

annexed and marked as annexure n o e .B & C ) .

le The brief of the circurostances leading to my conuiction 

are that after about 17 years of; unblemished seruice in the 

deptt. unfortunately I uas prosecutad in the court of las for 

a criminal offence under IPC because in the state of sudden 

prov/ocation ablunt blou causad grauious hurt to one of my 

neighbours uho subsequently succutnbed to death after nine days 

and finally I uas conuictad by Hon*ble High Court of 3udicature 

at üllahabad Lucknou bench - Lucknou & sentenced to a term of 

7 years and a fine of feo2000/-.

2 .  Thot during the period I uas undergoing the term of my 

sentence I uas dismissed frora sarvice by DEP-II Lucknou vide 

his mamo no.Sl/OF/USn/SS dated 17 .6 .80  uhich is v/oid and 

dessrv/es to be quashed on the follouing grounds

2 (a) that the order of disroissal has been issued U/Rule 19 (1 ) 

of CCS(CCA) Rules 1965 uithout giuing any reasonable opportunityj 

as required under article 311(2) of the constitution of India 

for natural justicoe '
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(b )  Ihat tha said ruis 19 of CCS CCH Rules 1955 is  not
' í

applicable in my case as my conuication uas for such a criminal

offence ehich jas not relatad uith my duties of the departmento
li[|

(c )  That €ule 19(1) cennot ba invoked to dispense uith the

services of the Go\/t. servant, i f  the donduct uhich led to his
,'í

conviction uas not in the course of' erapioyraant and could not be 

a misconduct as per conduct Rules and further if  the same could
r

not be the subjedt matter of a diséiplinary actiono A domestic 

quarrel uhich is uholly unrelated Lith the eoiployinent of Govt. 

servant cannot be a misconduct for; the purpose of Rule 19(1) 

of CCS Rules 1965,
■1

(d )  That I uas conuicted of ¡an offence under section 304 

IPC on a coniplaint made by a priwate person for ajay from duty 

place and out of duty hours for an act committed in the stata of 

a sudden prov/ocation» Tha said incident cannot be the subject 

matter of any departmental trialj undar departmenfeal rules and as 

such again thé Rule 19(1) ibid cannot be applied in this case.

(e )  That the expression ” the disciplinary authority may 

consider ti e circurastances of tt a case and make such orders 

there on as it  deems fit contecitplates that the disciplinary 

authority shall consider the circumstances of the case and apply 

his mind to the relevant factoís and only thereafter it  may pasa 

orders uhich it  may consider necessaryo Uherefore the discipli­

nary authority should hav/e giyen .Tie an apportunity of hearing

or making representation so ttiat I might place before it t e 

facts and circumstances of the casBo

( f )  That the order iraposing penalty under Rule 19(1) 

uithout giving any opportunity of hearing is in violation of 

the principies of natural justice and henee v/oid*

f
( | )  That the disciplinary authority íias acted mechanically

under Rule 19(1) uithout donsidering the facts and circurastances 

of this particular case andi uithout deciding uhat penalty, if  

at all required, should ha\ / 0  been iroposed upon me,

(h )  That the said rule postulates that any of the penalty

as detailed in rule 11 of CCS CC*̂  Rules 1965 may be imposed 

upon a govt* servant but at least one opportunity for pleading 

his innocense must be givén to hira before auarding penalty uhicí 

has been completely denied to me®



r

I

>

A

(59)

- 3 -

( i )  That uhile passing the order of dismissal the discipli- 

nary aut ority has acted in víblation of the principias of 

natural justice uhich are not only supplement but aiso bad in (Lau 

as uall as he has acted in excess of His jurisdiction#

( j )  That it should have taken intof consideration my conduct 

leading to conuiction and should havs^ considerad uhether there 

uas any nexus in the conduct of my offficial duties®

3# Your kind attention is also invitad to an identical 

-r case of 5ri Oost nohararaad \/s« Union 6f India and othera Civil

nisc . Urit petition no .323 of 1979 dated 25<,1e80 uhere a faD«si 

peón eroployed in tha office of AE Phones íUlahabad uas convicted

and finad under section 323 IPC andíon account of uhich he uas
1

removed froro Service under Rule 19 (i )  of CCS CCA Rules 1965®

^  The Hon*ble High Court Allahabad alloued his petition and 

quashed the impugned order of his ¿amoval and declarad him 

entitled to his cogts* The Hon*ble High Court laid doun the 

principies that home quarrel cannot be subjact matter of deptl» 

conduct rules and aS such removal íof dismissal of the services 

of convicted employee under rule 19 (l)  CCS CCA 1965 Rules uithout 

giving an epportunity to the deliquent employee for placing 

the facts & ciDOEmstances of the case i/f in contravention of 

Article 311 {%) of constitution and natural justice and henee 

void* This principie fully applies in my case (ü photostate 

copy from 1981 of this court order in fiva pagas is annexed 

hereuith as annexure marked (d) ,for ready reference).

4 ,  Your hon’ ble attention is further invited to Union of 

India Vs Rajendra Prasad Srivastava (1977 (2)serv LR8l)s(l977

^  LaB/lC(NOC) 75(A) uhere in a división bench of Hon*ble High 

I Court rjlahabad held that the tiisciplinary authority uhile bxbee::

excercising his pouers under Rule 14(2) of Railuay Servants 

(Discipline and appeal) Rules 1968 must given an opportunity 

of hearing and represantation to the Govt, servant as uithout 

giving that opportunity the disciplinary authority cannot 

consider the matter objectiveJ^y» The principies laid doun in 

Rajendra Prasad case are fully applicable to my case as the 

provisions of rule 14(2) of Riáiluay Servant (Discipline and 

Appeal) Rules 1968 are almosii identical to Rule 19 of CCS CCA 

Rules 1965,

5 ,  Your Hon*bCíS88* attention is further invited to the case 

of Divisional persomel officer Ms TR Chellappan(AIR 1975 SC 

2216 ) ,  1975 Lab. IC1598, uhsrein the supreme Court of India 

uhile considering Rule 14 of the Railuay servante (Disciplina
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and Appsal) Rules held that tha concluding part of R ,14 imports

a  rule of natural justice in enjbining that before taking a

final decisión in the matter of delinquant employae should be

heard the circumstances must be íobjectiualy considered* The rulp

further raquires that there shoyld be active application of raind
ii

by t: e disciplinary authority after considering, Tha entice 

circumstances of the case in oíder to decide the conduct and 

the penalty to be imposed on the delinquent employae on his 

conviction on a criminal charge,* The principies laid doun by 

the Supreme Court in Chellapan*;s case squarely apply to my case. 

^  There is no dispute that the afíplicant uas not given any - oppor-

tunity of hearing and explanation before the disciplinary 

authority issued the impugnad órder dismissing him from serv/ice*,
||

6o Your attention is also invited to the case of Krishna
rSy-

Kutty Usj^Supdt, of Post O f f i c e s  Earnakulaa (1975 serval J 749) 

(1976L a IC 1732)Ker) almost in similar circumstances the 

Kerala High Court held that RUle 19 (i )  cannot be invoked to 

dispense uith the services of a Govto servant i f  the conduct 

uhich led to his conviction uas not in tí.e course of his employ- 

ment‘ and could not be a misconduct as per the conduct Rules and 

further i f  the same could not be the subjedt matter of discipM- 

nary action* A domestic quarrel uhich is uholly unrelated uhich 

-( the employraent of the govt* servant cannot be a misconduct fot

the purpose of Rule 19(l)p.
i)

7o That your honour*s attention is  further invitad to the
'i

burning fact that the principies laid doun by the High Court 

ailahabad, High Court Kerala and Suprema Court of India uhich 

^  are referred to in the anneXure marked *d* and are cited in

paras 3 to 6 of this appeal should be read and applied as legal 

principies and the quantum pf sentenoe and finri should not be 

the subject matter of consideration®

do Your honours attention is further invited to a case of 

Lucknou telephone district uhere a govt. servant named Ambika 

Singh uas finad by the Court of lau but disciplinary authority 

considered the case uith réference to facts and circumstances 

and held that the conduct uhich led to his conviction had no 

nexus uith the functioning of the deptt* and alloued him to 

continué in serviceso
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PRAYER

}

It i s ,  therefore, prayed that this application may 

kindly be treatod as legal notice and immediate action 

be taken as more than 2\ ysars has passad and roy appeal 

is still pending, In casa the impugnad order of DEP-II 

Lucknou, as raferrad to in the Botfei-HKííaxxa subjact, is 

not reversad in the light of Rulings of High Courts an d 

Supreme Court and the applicant is not allouad to join 

his duties uithin the meaning of legal notice the 

applicant uill be complelled to seek justica from tho 

competant court of Lau*

Datad 25 /3 /83

Yours faithfully , 

Sd/-

(Uma Shanker Rishra) 

dismissed T .S .Clerk

V

L
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To,

üliri ¿á.C. íiisra 
Ih.e D.H. Selephones,
163, ¿iaaímajaf 2.oad,>
Lucicnow-2 2 6001

mrrr-

üir, 5

i'iost humbly and respectfiilly the applicant begs

to sabmit as under ¡
,1

1 • Thnt tile applicant s-ms involved in a criminal

case under section ¡308/452 of I.P .G . by a private 

person; a resident ,of Malviya Kagar Thana Khala Bazar 

Luc^now by lodging a ¿'IR in P.ü . iChala Bazar at

7 P.H. on 16.1.1973.
ii

2. T3aa.t the applicant; surrendered in the court of 

A .D .H .(ó) Lucknow át about 3*30 P.M. on 19.1.1973 

and was sent to jail.

3. SJoat the applicant vras suspended from tlie F/N of

19.1*1973 hy the then D.E. Phones, Luclinow Shri 

G-. Bhushan vide his memo lío.QF/USI-I/2 dated

19.1.1973 under sub rule l(a) of Bule 10 of G.0.3.

G.C.&Á. TiHáEx eüíü;Rules 1965* The applicant 

surrendered in the court at about 3»30 P.H. on

19.1.1973 and was sent to jail but he was suSp-en4ed  ̂

from the i*/lí of 19.1.73 vide memo dated 19.1.73*

Thus he was suspended before his surrender in 

court, which is clearly illegal, malafid e and 

beyond jurisdiction á technically wrong.

4. That tile sub-rulé 1 of Rule 10 of G.G.ti.G,C.&a .

Rules 1965 x̂ as no t applicable in his case. Probably 

sub-rule 3(a) of Rule 10 of G.G.S.G.G.& a . Rules 

1965 waa actually applicable. Thus the applicant 

could be suspended no doubt w .e .f. 19.1.73 t>ut the 

suspensión nemo ¡should have be en issued after 

48 hours of his xietention. The issue of suspensión 

order in the P/H of 19.1.1973 is clearly illegal, 

unconstitutional, malafide and beyond jurisdicatión 

henee liable to be dscxared void.

5 . ÍMt the purpose of suopending a government 

employee when involved in any criminal case, is to 

give way to fair justice so that he may not use 

his official capacity to tamper with tlierelevant

o
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record of the investigatioii, inquiry or trial and 

influence tiie vátnesses. , In this instant case,

the PIE ¥as lodged by a prívate Citizen and the
i í

witnésses were not any departmental employees.

Tiius the susjjension of tñe applicant was not mast. 

¡•loreover, the mis conduct comiaitted by the 

j  gpplicant was out of duty place and duty hours

and it wa.s not committed,' diarlng his course of 

employment. ¡
I

6. That your kind attention is dra^m to sub-rule

?»(b) of üule 10 of C .C .s;.G.O.&a . üale 1965 whlch 

reads that a governinent ¡servant if convicted for 

an oífence and sentenced to a term of imprisonment 

exceeding 48 hours and Is not forthwlth dismissed 

or removed or compulsorily retirad conseq-*uent 

to such conviction should be suspended with
'I

effect from the date of:his conviction. íThus the 

intentment of this rule  ̂is clear that the 

suspensión of the Gfovt.,¡ servant should be minimum 

and it also spea,ks that till conviction the 

suspensión of am employee is not a nust#

PBa YER

Sherefore, your honour ,is requested to quash the 

above referred suspensión order vrhich is illegal, 

unconstitutional, malafide ana beyond jurisdiction 

and iísíD declare the same as void at your 

earliest, failing which the applicant trill have 

^  no alternative except to knock the doors of

corapjetent court of laŵ *

Thanks.

! Yours faithfully, 

J3ated: 25-6-1983 Sd/-

' ( Ui'iA i.lSíLi)
dismissed office ^saistant, 

P&í 9/1 i-ialviya uagar, 
lUCx.i.U./-2¿6004
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3n tho Hon*bl© High Court Judicatura at Allahabad

Sitting at LucHnou

To,

,- 1

( £ )  C » )

y«P. Uo. . . .  '/1983 

Annexure No. «  i l

Shri SoC# Rásra 
The DoPl» Telephonss,
Lucknouo )

Sub: fíppeal against distnissal order issued by D*EP II 
vide hio No.QF/ST/üSn/53 jdated 17«6-80*

S ir , „

Flost humbly and raspectfuUy the applicant to

submit as under :~

That the applicant filed an flppeal dated 2»8e80 to your 

honour through Supdt* District Dail, Lucknou uhich is 

still pending aince last aboíut 3 yearso
II

That he again presentad a detailed representation dated 

15«5,1981 to your goodself úhich i© also ponding at 

your end®

3o That after ralease on probation gronted by his excellency 

th© Governor of U ,P , on 7o3o1983; he presentad a detailed
V ■'

repr esentation supported by Ruling of Honourable High 

Courts íc Supreme Court dated 26 *3,1983 as a reminder of 

original appeal dt 2«8o1980 & 15 65,^981 but nothing 

has been coraraunicated to hiro so faro

PRAYtR

Therefora, you are raquested to uery kindly intímate 

the action taken at your level to the applicant at yogr 

earliest conuenience as áaout 3 years have elapoed and nothing 

has been comtnunicated to hiro»

Yours faithfully ,

S d / /

(una SHANKER niSRA ) 
dismissed office Assiotantp 
P&T9 9 /1 ,  Malviya Nagar, 

Lucknou-226004

O
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^ In ths Hon’ ble High Court of 3udicatura at ailahabad

Sitting at Luckibou
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UcPe Mo...........  y 1983

Annexure No. XII

To,

Shri A*K. Gupta,
OoFlo Telephonesj 
163j Shch Najaf Road, 
Lucknouo

Sóbs- Reminder of original appeal dt 2o8<,1980 sant through 
Supdt* Dístrict 3 a il ,  Lucknou-, detallad appeal datad 

1 15o5,81, Appeal datad 26o3.83 & raminder datad 25,^*83
against impuoned disraissai order issued by D.E» Riones
II Lucknou O/o D*rie Talephones, LucknOu vida his riemo 
No. QF/ST/US Flisra dated ,17.6«1980.

&
S ir ,

nost hurobly and raspectfully the appallant begs to 

submit as under s- I

lo Tbat the appellant inspite of his above uritten raquests 

and sevaral meetings uith you in uhcra he rsquested to 

dispose of his appeal pantJing for the last 3 years but
¡

all in vaino He also requested to coraraunicate hira in
I

uriting as to uhat uas being done of his appeal but 

nothing has been coranynSciated to him froro your and so 

faíe In this connection your kind attention is invited 

to Goyt* of India*8 instriictions coramunicated through 

D.Go P & T Noo20l/53/76-0isc-II, dated 28th Dulylj 1976 

^  uhere in the subraission o |T proper records uith the

-y" appeals in disciplinary cases has been prowided* As

stated by your honour to hira in personal raeeting uith 

yoíó that you foruarded hife appeal to GcnoT.p Lucknou 

for onuards transraission to Directorate in Hay 1983 but 

from the G .M .T 's  office tte appellant uas informad 

that his appeal uas simply foruarded for favour of 

disposal uit out brief hiétory of the casa, parauise

comments on the appeal, atinaxures duly completed,

disciplinary fila  in original» sarvica book & C.Re of 

the appellant uhich is roandatory as per D .G .*s  circular 

referred to abov/a*

\
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Also thars is no provision o fu it h  Holding appeals 

as per D.G* P i  T Letter NOo5/2/66 Disc* datad the 17,11 .1966,

Your kind attention is also iiñuited to Govt. of India*s 

instructions conveyed through G o I .^ .S .  (Deptt. of Personnel)»

OoFl. NOo39/42/70-£:sts.(n) datad 15Í,5o1971 dealing uith time
lí

limit for ths disposal of appeals,; uhere in ona months time 

has been fixed for the disposal of an appeal, but appeal of 

the applicant is pending at your ílonour's end for the last 

about 3 years and nothing has beeh communicated to hiro so far 

inspite of his uritten and tnany yerbal requests©

2o That your honour is requested to think uith a cool, 

cairo & balanced roind thüt the appollants* services 

has been dismissed by the boE. Phonas II Lucknou, 

simply on the basis of his conuiction by the court under 

section 304 Part I of IPC)coramitted in a state of sudden 

provocation wit out any motive uherein no moral turpitude 

is involvade He uas not given the opportunity of heariing 

and explanation and the disciplinary authority 

proceeded mechanically oh the- basis of his conviction 

and issued impugnad dismíssal order uhich is liable to 

be declared uoid®
I

That the appellant hao been a good poet and critic and 

that his poems has been/ published in leading litarary 

magazines uiz Saptahik Hindustan, Kadambini, Aajkal 

(published by ElXRXXBtí)ti»tXlS»láXXPxaaxtaaR}txiic Central 

Govto of India) Tripathoga (published by UoP* Govt*) 

and in so raany literary magazinas and daily neus paparse 

He also recited his poems froro A«IeR. Lucknou many 

times* His collection of posms entitled *Kanch-ke- 

vritta* uas published^in the year 1965 the prefaca of 

uhich uas uritten by Padma Ehushan Shri Ararit Lal Nagar , 

He on honourary basis edited a collection of poeras 

entitled *f1ukhaute silib  Yuddha* in 1968 in uhich the 

poeras & articles on the current literary thoaght of 

sevsn authors uere published in uhich the appellant uas 

one of the authors» He aloo on honourary basis edited 

a book entitled *Sanket* in 1969 in uhich the current 

critical topic ®Theí position of critics the question 

of criticism* uas elaborated and diocussed©



Tharefore, in the light of abova paras your honour 

is  once again approached to coiamunicate the action takan 

at your level on the appeal p#nding uith you for the laat 

about 3 years, failing uhich úe uill hawe no alternativs 

«xcapt to knock the doors of bompetent court of lau.

Thanks,

Dt. at Lko. 14 .7 .1983,

j Yours faithfully ,
if

í Sd/-

(UPIA SHANKER PIISHRA)
' Dismissed T«A»0«

P&T 9 / 1  Flalviya Nagar, Lucknow

A
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To,

k̂ Á̂. o/t /

c>^(p;
' f  . Mo ¡ 13'  ̂ j

MiiMüRE i.crv! //I

/ ■
Shri A.iL. Gupta, 
D.I-I. Telei3hones, 
Luciínow.

y

Sab:- iíequest to declare void tiie in^ugned saspension 
order issued by D.iü. Pliones, Bicicnow kemo i^o. 
q?/lí.¿.iV2 dated 19.1.75 (cop^ enclosed for 
ready reference) wiiich is illfegal, prejudicial, 
malafide, arbitrary and uncOEiotitutional.

'T

RefJi-

Sir,

under 

1.

Y

(Ti

Representation datad 25*6.85

j
I,'

luost respectfullj'- the appellant begs to submit as

•  • •  ;i

;i

2iiat th.e applicant -̂ma sU8|)ended ir.e.f. F/B of 

19.1.75 by the-then B.iü. Aliones, ojucknow Shj-i G. 

Ghushan vide iiis wemo tí0. 4i‘7 ü«ü.iA/2  dated 19.1.75 

under sub rule 1 of Rule 1̂0 of O.U. S. O.G.üjA. 

fiules 1965; althougii he surrendered in court in 

the á/í'I of 19.1.75* i'iie buil was not granted by 

the-then íí,í).í-í. (J) iiucknow and lie Tías sent to 

jail. íhis sub-séction 1 is furtiier divided in 

tliree sub-clauses viz(aK ^(aa) & (b) . Thus furtiier 

sub-clause was not meiitioned in the ñemo; which is 

ajabiguous henee bad in law. It caa es argued th?.t 

the disciplinary authority has got the disoretionary 

power to do so as a case under section 508/452 IPO 

was pending against him for investigation and enquiry 

by the Pólice autiiori;tiüs. In tiiis connection 

your kind attention is invited to G-oyt. of India's 

instructions & the guiding principies for placing 

a Grovt. servant under sucpension iasusd by J-.I,, 

a.XI.A., letter í.o,4V56/64-üVD, dated the 22nd 

October, 1964. It shall not be out of place to 

mention that none cff these conditions are applicabi 

to his case. The discretion can not be exercised 

by any authority prejadiciously, arbitrarily & 

malafiaely. It sijould be used ífith care & caution.

That your icind attention is invited to R.iC. Gupta 

’/s Union of laditt, 1971(1)HLH 477ÍDelhi) í where in 

it vras held that a preliminary enquiry can not 

jastify the passing of an order of suc_ :̂;ension under 

Hule 10(l)(b).



T

 ̂ 3 . ihrit your kind attention jis invited to Subrama-

nina Vs. otate of Kera I 2Í» l973(l)íáLR 521 w-iierein 

it was iield that pô -zer of suspensión to be sparing- 

ly exercised. 'x’h e  courtíí further observed that 

although sus^iension is npt one of the punishments 

narrated in Rule 11, an order of sus pensión is 

y not to D e  li^htly passed againjjt tiie Govt. s e r v a n t

for reality cannot be ignorad that the suspensión 

brings to bear on '¿he Gbvt. servant consequences

for more serious in natUre than several of the ^
:í

penalities made, mention in Rule 11  ̂ It iias a 

disastrous impact on t&e fair ñame and good 

reputation that may haye been earned and built by 

a Govt. servant in, the; oourse of many years of 

Service. Henee it is amperative that the utmost 

caution and circumspeotíion should be exercised in 

passing orders of suspensión*

4» iSiat the applicant remained under suspensión for a ■ 

very long period i.e . about 7 years 5 months from 

19.1.73 to 17.6.80. iathough the applicant after 

his release on bail represented many times to 

revoke his suspensión but his all efforts turned 

fruit-less. In this connection your kind attention 

Y  is invited to a case lav/ of state of tíadras Ys

Joseph, 1969 SLR 691í üIS 1970 kadras 155 wherein 

the court held that teusoension cannot b^or 

indefinite period. “x'he court further observed 

that ezecutiva can not be vested tfith a total 

arbitrary a nd unfettered poifer of placing its 

officers under disability and distress, for an 

indefinite durationi

-2^

PMYER

Therefore, in the light 01 above paras your honour 

is requested once again to quash the prejudicial, mala- 

fide, arbitrary su^ension order referred to in subjetít 

of this appeal & declare' the same as void at your earliest 

convenience failing which the applicant will have no 

alternative except to kaock the doors of competent court

of law. üpecially in the light of the fact, told to the
ii

applicant by Bhri G-yan frakash, D.Ü. Cables & Planning
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C5<=;

holdin^ dual charge as D.]á.(xidiiin.) on Q,1,Q3 at 2 P,i-í, 

in the presence of ohri H.ü. Sh3.rma, Giróle Secretary, 

Lko Tdtlephone District that tke D.i'Í.T. had ordered in 

his file tliat ' since he is an: outsider as such no 

reply is to iegiven to him’ • ■ TJiis attitude adopted 

by you is clearly prejudiSiál, malafide, arbitrary,
I

unconstitutional and against,j the norms of itule 2? of 

G .C.S.a.C.&Á. Sales 1965.
I

:l

Siianks. í

Y

datad 14.7.83 at Lucknov/.

Yours faitlafolly,

¡ Bá/-

i (ül'ú SdiiMiáií, MI SHA) 
Dismissed T, S.C.
9/1 Halviya Iíagar,Lko.

/



In ths Hón'blB High Court of 3udicature Qt wllahabad 

Sitting at Lucknou¡

■I

i U o P  •  M o  o  • » » • • • •  J ^ 1 9 8 3  

■ nnnexure Mo.XIV

' REGISTERED A .D , í---------------------------  I
MOTICE UNDER SECTIOM 80 CoP.C«

T

A

y'

>

To,
!

1« Tha Union of India through
Secretary, Rinistry of Tele-Coirmiunication 
New Oelhio

i|
2* The Divisional Enginear (F*honas)-II 

Lucknou* *1

Dear Sirs , |
||
II

Notice is  hereby givan under the instructions of 

Shri Urna Shankar nisra son of Shri R«K* ílisra resident of 

PoT.9/lp nalv/iya Nagar, Lucknou fully discussed bolou in

pursuant of Section 80 Civil Proceduire Code, calling upon
i

both of you to reinstate  my Client above naiaad uith full
!

arrears of pay and allouantíes uith increments etc, uithin 

a period of 2 months next after thia notice has been delivered.
I

2o The information requirad by ihe Governnent under 

Section 80 C.P.Co aforesaid is hereúndar given

(a )  Píacna of t&se prospective 
p lain tiff .

(b )  Ñame & address of the 
defendants

- Shri Urna Shankar Plisra, 
son of Shri R*K. Hisra, 
r/o  Po T .9 /1 ,  Plalviya 
Nagar» Lucknoue

- 1o Union of India through 
the Secretary, ninistry!
of Tele-Coramunication, 
Neu Delhic

I

2c The Divisional Engin- 
eer (Phonos)ll ., 
Lucknou» I

(c )  Foruro - Court of Civil Judge at
Lucknou*

(d) Cqusq  of íption

1» That the prospectiva plaintiff uas appointed on
30o12o5S as time scale Clark and has been uorking in 

office of tbo Divisional Engineer (Phones) II Lucknou 
on the post of Office Assistant (Time Scale Clerk) 
uith entire satisfaction of his superiors and uitbout 
any cüjjiplaint from any bne»

7 ^
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2» That th@ prospectiva plaintiff was convicted xn a 

crxrainal case under Section 304 lePoC* by the 
Hon‘ ble High Court, Lucknou'uide his judgerasnt and 
order datad 0o11e78#

3» That the prospectiva plainisiff uas disraissed from 
Service vide lettar No .S T /0E/US nisra/53 datad
17o6,80 issued by the addressee Mo.2 on the basio 
of the said judgeraent and order of the Hon’ ble 
H i gh Cour t *

4e That on being aggrievad of the said order dated 
17e6 ,80 , the prospective plaintiff praferred an 
appeal to D«R,T* Lucknou dt 2o8«80 and befóte the 
General Manager (Telephones) UoP. Circle, Lucknou 
vide his Flsmorandum of Appeal dated 15*5*81 but 
nothing has been heard from the said Appellato 
Authority*

5* That the impugnad order of disraissal is illegal , 
H¿dn void and ineffective*

(ü j  R e lis f  claimed - The prospective p la in t iff  claims 

thot he be declarad in continuous 
Service uith full  arrears of salary 
etc* uithout brsak in Service*

The irapugned order dated 17*6,80 
is illegal» void and ineffective*

y

I ,  therefora, cali upon you both through this 

notice to reinstate my above namsd cliant in service uilíj ful! 

arraaro of salary, allowancas :|ncremBnts etc. uith effect 

from 18*5.80 uithin tuo months next after this notice has been 

delivery, failing uhich the reraedy for the sama uill be sought 

in competant court of lau at your cost and risk*

A

y

Yours faithfullyp

Sd/- 24-3-83

( ReS* Usrmn ) 
Advpca^
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Ii*  the I.ion'ble High Court of Júdicc -ure at Allahabaá

Sitting a t ' Luckriov!

V'Jrlt Petition llb. of 1983

Uma Shanker Klsra

velrsus
i

Union of India and others í
í
I

]

Affidavit

. Petitioner

. .  . Respondents

r

I ,  Urna Shanker Misra agea about 47 yeers/ son 

of late Shri R .K .Kisra/ resicent of P .T . Malviya

Nagar P .S .Khala  Bazar, Luck.low/ do hereby solemnly

affirr: and stete as under: í
J

1. Thet the deponent is petitioner in the abov." 

writ petition and he is  ful'ly conv.?rsant wita the

facts deposed to hcre'.naf tár.

i

2. That the cont^nts of; par^gr'phs 1 to 22, 28, 30,

HEB ¿Eiix of the accompanyihg writ petition are true to
ii

ray knowledge and those of .parac- 24 to 27, 29 are believed 

by ne to be true.
[|

ii

3. That Annexures 1 to,' 14 of „the accompanying writ 

■oetition are true cooies ,'of their origináis.

Datad! Lucknow J Deponent

Se  >t:mber |3 /19S3. ij

_ J
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Verifications

(SH)

1, the above named deponánt, do hereby verify
í

that the contenta of per¿:graph^ 1 to 3 are true to 

my knowledge. No part of this iaffid^vit is  false and

¡
nothing rnateria.l has bê -jn concealed. So help me God.

<

Deponent

Datad: Ludenow ■

Septeraber i 3  /1983 . í
'I
,1
[¡
! I identi£y the deponent
i)

J vího has signad before me

j ^xí^r'Jr/Y&dÁ^

Soleiiinly affirmed before né on ¡"3.
at Ci jAb am/ptrTby Shri U .S.Miara who .

is  i'den tifiad  by Shri €  ̂  ^
Advócate, High Court, LucXnow. /

I heve satisfied myself b^ exairlning 
the deponent that he xanderstanas the 
contents.of this af .:i'^a'''it vjhich has 
be en readout and explaine’d by me.

\(S
>atn Commr.«»ioQOO —̂Oatn Uommr.«»toQOO 

Eigh Cí'Utt, AH.'hnbnG 
L u c/n o ’:: 

r-io.
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±n thc Hon'ble High Gourt of Jucicatv.rc at Allahabad

Sittinc E t  Lun'rn

Civil Fásc.A-p^Tl:..'Io.

Urna Shanker Misra . . ,  Applicant

In

VJrit Petition-No. O f  1983

Urna Shanker Misra
' í 

verBus

Union of India and others

Petitioner

ResDO:idents

ApplicotioJl for interim orders

The petitioner/ap'olicnnt, aoove named begs to 

submit as under; i
'I

I

1

1. That the aforesaid '4rit oetition is  being filed

inrmgning the velidity of ,!the order of dismissal of

í|
petitioner purporting to_ be in exercise of tne povíers

■i

confcrred under rule 19 (l) of the Centr-1 Civil Service

I

(Classification, Control & Appeal) Rules/ 1965.

li

2. That for the facts ';anó reesons s t r ' > t e d  in the
ii

accDmpanying writ p e t it ig . it  would be evident that 

the impugned orders are illegal^ malafide, arbitrary 

and i'̂ ere passed vjithout follovjiag the procedure prescribe d 

by law. '
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3. Tbet the petitioner would suffer si±istantial

/
and irreparable loss if  the inplementation of the

/
inpugned order is not stayed pending disposal of the

writ petition.

i.

!íherefore it  is most réspectfully prayed that
■/

pending disposal o£ the vírit' petition, this Hon’ ble 

Court may be pleased to stay operation of the impugn^.d

/
order o£ dismissal of petitioner as contained in 

Annexure 4 to the accompariying writ petition and pass 

such other orders as rre rsE# fieerred just andproper 

in the circulstances of V:\e case.

Dated: Lucknow 

Septerrber , 1 9 8 3 . /

Advócate 
Counsel for Petitioner*

■-X
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In the Hon’ble High Gourt of Judicature at Allahabad,

Lucknow Bench, liuckhow.
_____ '/

\0;2JA L<>
. An. JjQ» ' Tw) of 19B4»ÍÜvil Mise.

Union of India. • • • • • • • • • Applicant

In re .j 

Writ Petition No* 4954 of 1953*

Urna ühanker Misra. . . .

Versus

Union of India and others. • • •

.. Petitioner.

. Hespondents

Application for Gondonation of iielav in filing 
Gounter-Affidavit«

<

r'or the facts andz circumstances stated in 

the accompanying counter-affidavit it is respectfully 

prayed that the delay in fiiing the counter-affidavit 

m-ay kindly be condoned and the counter-affidavit 

which is being filed herev/ith be accepted and taken 

on record.

Lucknow dated

¡áeptember , 1984

(U.H. UtíAÜU) 
Additioaal ütanding Gounsel,

i Central Government•
Gounsel for the Applicant.
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In the Hon'ble iügh oourg ux ^udicature at Allahabad,

Micknow Bench, Lucknow.

ÜÜÜxMl‘xJi¿ .hjV xíJÁVIT Uî  Bü.hAL¿~~ Qj‘ rÜÜu)PUi\liJ£iiMTo«

li
In re :

Writ Petition N o . 4954 of 19^3.
4

Urna Shanker Misra» . . .  ; . . .  . . .  Petitioner.
i!
[I

V' á  K  O  U' a

Union of India and others. ...! ......... Kespondents.

I, R.U. Tewari, aged about 53 years, son of Shri 

Ganga Ham .Tewari, divisional fíngineer /Phones (Administra- 

tion), Uffice of the District Manager Teíephonea, ¿iucknow 

do hereby soiemnly affirm and state on oath as under •-

Vi

1. That the deponent is Divisional üingineer Phones

(Administration) respondent no. 3 in the instant 

writ petition and is fully acquainted with the 

facts of the case. The contents of the writ 

petition have been read over and expiained to k the 

deponent who has understood the same and its para,wj.de

reply is as follows.

2. That the contents of para 1 of the vivlx, pe'cition are

not aiaputea•

3. ‘i'hat the con-cents of para 2 of the writ petition are

not disputed.

4 . That the contents of para 3 of the writ petition need 

^ o  comments. ;;
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view of the judgment dated í̂ ovember 8, 197& passed 

by this Hon’ble Court dismissed the petitioner.

i-t is submitted that Hule 19 (l) Pf the 'Central Uivil
1

cervices lOlasslfication, Control and Appeal) Hules 

envisages that an order can be straight away made by 

thtí Bisciplinary Authority to impose a penalty without 

followlng the prescribed detallad procedure under 

ituitís li ,̂ li> and 16 of the saiá rules and consequently 

no show.cause notice is required to be issued.

13, That the contents of para 13 of the v̂ rit petition are 

denied. Xt is further submitted that réspondent no.

3 has not abused the powers conferred under Rule 19 

(l) of the aforesaid rules as alleged by the petitioner.

14. That the contents of para 14 of the writ petition as

stated are denied. It is further submitted that orders 

for dismissal were issutía according to i^entral Uivil 

oerviCtía lolassií’ication, üain-croi aiiu ^pp>^al) i-wulco.

ihai; the contents of para l5 of the writ petition are 

denied. it is furjbher submitted that the alleged 

appeal dated August 2, 19¿0 was never received in the 

office of the respondent no. 2.

16. That the contents of para 16 of the writ petition as 

stafeed are denied. As already stated above no appeal 

was ever received in the' office of responaent no. 2, so 

no question of k the disposal of the appeal arises.

17. That the contents of para 17 of the writ petition are 

not disputed.

IS . That the contents of para IS of the writ petition 

neeü no comments.
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19 . '-í-'hat witn rcapccc to the contents of para i 9 ox" tlie 

writ petition it is stated that alleged appeal dated 

August 2, 19S0 was for the first 'time annexed to the 

letter dated March 26, 19^3 . ±s specifically denied, 

no appeal dated August 2, 19^0 was ever recei^ed in the 

office of the ¿^^swering respondent.

'  'i'

20» That the contents of para 20 of the writ petition are

not disputed.

21. That the contents of para 21 of the v;rit petition need 

no comments.

22, That ii the contents of para 22 of the writ petition as 

stated áte denieü. it is further stated that the 

respondent no. 2 by its order datea i'ti.ay 2, 1984 has 

rejected ■che appeal of the petitioner and also rejected 

all subsequent representatións submitted by the 

petitioner addressed to the respondent no* 2.

That the contents of para 23 of the writ petition as 

stated are denied. It is further stated that the 

petitioner ne^á* met ¿áhri Gyan Prakash as alleged in 

this para. The allegqtíons made in this para are

baseless and false.

24. That the contents of paras 24 and 25 of the writ 

petition need no comments.

25. That the contents of para 26 of the writ petition as 

^ t a t e d  are denied. It is further stated that the 

^Respondent no. 2 by its order dated May 2, 1984 

rejected the appeal.
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26. That the contents of para 27 of the writ petition 

as stated are denied.

-5-

ti 27» That the contents of para 2B of the writ petition
:< :

;; as stated are denied.

n

I

28. That the contents of para 29 of the writ petition
!l
" ^

as stated are denied. The order contained in 
" «

Anne:^re No. 4 to the writ petition is just and 

proper order. it is denied that the order dated 

June 17 , I98O is violative of any of the provisions
j

of the Oonstitution of india.,

29. That the contents of para 30 of the writ petition as
I

i
stated are denied. it id iurtner stated that the 

dismissal order is not in violation of the principies 

of natural justice. The same is just,aiiá proper 

and legal order.

.y: 30 . That the groimds taken in the writ petition are not

\  ̂ tenable. The writ petition has got no forcé and is

liable to be dismissed with costs.

Lucknow dated f

September ^ ly V  19^4. Deponent.
I

I, the above-named deponent do hereby verify that
and

the contents of paras 1 to ll,'/i5 to 2? of this counter- 

affidavit are true to my own icnowledge and the contents 

of paras 12 to 14 and 26 to 30 of this counter-affidavit 

qre believed by me to be true on the legal advice 

tendered and no part of it is fáíse and nothing material

______ has been concealed, so help me God.

Lucknow dated ,

üeptember ‘ aC/, 19^4 . DeponeifTi

^ xaentify the deponentíwho has signed before rae.
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iaUc-Ki^w ^ench, LucsAno -,-/.

-i.i-isc. plie.*! -on w> of 'S 4

•  > /  *  »

Uoia oho^nker i'̂ isr..

^ ¡ l

Jipo líccint

,j-it Petition iMoi 4tío4 of ' &3

Veis US:

ünxon of j-ndict oXiá others 1

P9t ^ n s i

íes ondsr.t.

x'Cl Xi-Wü-iM D ijj-iY.

The appliCc*nt iností humbly pr.=yed as under

1'hc.t du3 zo rhs |act3 th^t the oi-v licant wc*=; 

coll3ct^"ig so ras «013 Ini'oiíiiat^ns üi regard tu ths 

fcJSts ¿.Ueged in Q.ü»  oresínt Bejoinder x^ffidavit

could not be f-lad ixi t X.ÍÍ13.
/

;haiefor8 xú Jé most iiumoiy proyad that ¿his 

li'jíi'ble v̂ ourt m̂ y be/piaaóed 'co condona :he dal^y 

v/hats03V8r occos-Lj-̂ eá iix f^lin¿ th3 pres3nc j:.3joind0r -

Jifí'idciizit cxnd ifca t^Q  ths sjne on recoid, mó duty

bound 'ch9 liccintí sh^li 3ver jrc.y.

Lu ci2iow-d ¿,ted 
,1384 lAVOCatS

Gounsel for the ü^,plican^j

L .



IIí I'tíiü HON'BLB HIGH G0ÜB3? OF JÜDICA2UH3 A2! ALLAHABAD.

SISeiING Alt? LüCKNOw/

W r í t  P e t i t i o n  N o .  4 9 5 4 /  o f  1 9 8 3 .

f

U r n a  S h a n k e r  M i s r a  . . . . . . . . . . . . . . . . . . . . . . . . P e t i t i o n e r

v e r s u s  j

U n i o n  O f  I n d i a  a n d  o t h e r s  O p p .  P a r t i é s .
/

RaJÜIHDSR AfilDAVrj 

g o  G o a n t e r  A f f i d á v i t / f i l e d  b y  R e s p o n d e n t s »

I ,  t J m a  S h a n k e r  M i s r a ,  a g e d  a b o u t  4 7  y e a r s ,

s o n  o f  l a t e  S r i  R . K .  M i s r a (  R e s i d e n t  o f  P . 2 ? .  9 / 1 ,
/ . ■

M a l v i y a  N a g a r ,  P ó l i c e  S t a ^ i o n  K h a l a  B a z a r ,  L u c k n o w ,

d o  h e r e b y  s o l e r n n l y  a f f i x t i i  a n d  s t a t e  o n  o a t h  a s  u n d e r :

A

l o  í h a t  t h e  d e p o n e n t f  i s  t h e  p e t i t i o n e r  i n  t h e  

a b o v e  n o t e d  i ® r i t  p e t i t i o n  a n d  i s  c o n v e r s a n t  'alth 

t h e  f a c t s  o f  t h e  c a s e /

2  o  í E h a t  t h e  d e p o n é n t  h a s  r e a d  t h e  c o u n t e r

a f f i d a v i t  a n d  f u l l y / u n d e r s t o o d  t h e  c o n t e n t s  t h e r e o f  <

3 ,  í P h a t  t h e  c o r i t e n t s  o f  p a r a g r a p h s  1  t o  5  o f  t h e
/

c o u n t e r  a f f i d a v i t /  n e e d  n o  f u r f c h e r  c < ^ t n e n t s .

/
í  .......................... 2 .  ■

i
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4 .  T h a t  t k ®  w i t h  r e g a r á  t o  t h e  c o n t e n t s  o f
f

p a r a  6  o f  t h e  c o u n t e r  a f f i d a v i t ,  t h e  a l l e g a t i o n s
I

i n  p a r a  5  o f  t h e  « r i t  p e t i t i o n  a r e  b e i n g  r e i t e r a t f e d . '

5 .  T h a t  w i t h  r e g a r á  t o  p a r a  7  o f  t h e  

c o u n t e r  a f f i d a v i t ,  i t  i s  s u b m i t - i e d  t h a t  t h e  

p e t i t i o i a e r  w a s  s u s p e n d e d  w i t h  e i f f e c t  f r o m  t h e

f o r e n o o n  o f  1 9 . 1 * 1 9 7 3  b e f o r e  t h l e  p e t i t i o n e r
i

s u r r e n d e r e d  i n  t h e  c o u r t  o f  a t  3 . 3 0  P M .
i!
I

I t  i s  s u b m i t t e d  t h a t  t h e  a p p o i r r t i n g  a u t h o r i t y
í ' ■ 

h a s  n o t  a p p l i e d  i t s  m i n d  b e f o r e  p a s s i n g  t h e  s u s ­

p e n s i ó n  o r d e r  a s  t o  t h e  f a c t  t h a t  t h e  p e t i t i o n e r  

w a s  n o t  t a k e n  i n t o  c u s t o d y  t i l l  t h a t  t i m e .
II

I
6 .  T h a t  t h e  c o n t e n t s  o f  p ^ a r a  8  o f  t h e  c o u n t e r

a f f i d a v i t  n e e d  n o  f u r t h e r  c o m m e n t s .
ii

j

7 .  T h a t  w i t h  r e g a r d  t o  t i l e  c o n t e n t s  o f  p a r a  9

o f  t h e  c o u n t e r  a f f i d a v i t  t h e c o n t e n t s  o f  p a r a  9

o f  t h e  w r i t  p e t i t i o n  a r e  b e i n g  r e i t e r a t e d .

 ̂ ■ I .
8 .  2 ? h a t  t h e  c o n t e n t s  o f  p a i r a  1 0  o f  t h e  c o u n t e r  

a f f i d a v i t  a r e  d e n i e d .  I t  i s  s u b m i t t e d  t h a t  

i t m n e d i a t e l y  a f t e r  t h e  H i g h  b o u r t ' s  o r d e r  d a t e d  

8 - 1 1 - 1 9 7 8  t h e  p e t i t i o n e r  i n f o i m e d  t h e  r e s p o n d e n t
II

n o .  2  a b o a t  t h e  o r d e r  p a s s e d  b y  t h e  f í o $ * b l e  H i g h
I)

G o u r t  i n  h i s  a p p e a l  i n  t h e  ¡i c r i m i n a l  c a s e .  A  

p h o t o s t a t  c o p y  o f  t h e  s a i d  l e t t e r  w i t h  a n  e n d o r s e -  

m e n t  o f  r e c e i p t  i s ‘  b e i n g  ¿ i n e x e d  h e r a i í i t h  a s
I

A n n e i x u r e  R - 1  t o '  t h i s  r e j o i n d e r  a f f i d a v i t ,  I t  

i s  s u b m i t t e d  t h a t  A i i n e x u r a - S  t o  t h e  v » r i t  p e t i t i o n  

i s  t h e  t r u e  c o p y  o f  t h i s  ¡ L e t t e r  e x o e p t  t h e  f a c t  

lclliaÍXtÍlEXIB®gÍp1íXBH»
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t h a t  t h e  r e c e i p t  e n d o r s o n e n t  i f a s  n o t  i n d i c a t e d  

o n  t h e  s a i d  l e t t e r .

-5
K

9 .  T h a t  w i t h  r e g a r d  t o  t h e  c o n t e n t s  o f  p a r a  1 1
1

o f  t h e  c o u n t e r  a f f i d « - v i t  t h e |  a v e a i n e n t s  m a d e  i n  

p a r a  1 1  o f  t h e  i r i á t  p e t i t i o n -  a r e  b e i n g  r e i t e r a t e d .

1 0 .  ( C h a t  t h e  c o n t e n t s  o f  p a r a  1 2  o r  t h e  c o u n t e r
1

a f f i d a v i t  a r e  d e n i e d .  I t  i s  s u b m i t t e d  t h a t  n o
■ ¡I

s h o w  c a u s e  n o t i c e  a s  r e q u i r e d  u n d e r  r u l e  1 9 ( 1 )
■ ' ' I 'i » a s  i s g u e d  t o  t h e  p e t i t i o n e r  b y  t h e  r e s p o n d e n t

í
n o .  3  b e f o r e  i s s u i n g  t h e  i m p u g n e d  d i s t n i s s a l  o r d e r

■ ' í
c o n t a i n e d  i n  A n n e x u r e -  4  t o  t h e  u r i t  p e t i t i o n .

,1

I t  i s  f u r t h e r  s u b m i t t e d  t ¿ a t  t h e  s a i d  o r d e r  w a s
I

p a s s e d  b y  t h e  a p p o l n t l n g  a n t h o r i t y  víthout  e v O T
II I|

g o i n g  t h r o u g h  t h e  j u d g e m é n t  o f  t h e  H o n ‘ b l e  H i g h  

C o u r t  a s  t h e  s a m e  w a s  n o t  a v a i l a b l e  f e r s c f e i s ”  w i t h

t h e  a p p o i n t i n g  a u t h o r l t y l .  T h e  a p p o i n t i n g  a u t h o r i t y
í

i s s u e d  t h e  i m p u g n e d  o r d e r  c o n t a i n e d  i n  A n n e x u r e -  4  

w i t h o u t  a p p l i c a t i ó n  o f  É i n d  a s  t o  t h e  f a c f c  t h a tI
t h e  p e t i t i o n e r  h a d  n o t  ' c o m m i t t e d  a n y  m i s c o n d u c t

d u r i n g  t h e  c o u r s e  o f  e i a p l o y m e n t  a n d  w a s  c o n v i c t e d  

f o r  a  d o m e s t i c  q u a r r e l í r e s u l t i n g  i n  t h e  d e a t h

w h i c h  i s  w h o l l y  u n c o n n í e c t e d  w i t h  t h e  © n p l c y m e n t .

I t  i s  f u r t h e r  s u b m i t t é d  t h a t  t h e  H o n » b l e  H i g h  © o u r t
¡I

h a s  h e l d  t h a t  t h e  i n ^ u r y  i n f l i c t e d  b y  t h e  p e t i t i o n e r
í

vas  n o t  s u f f i c i e n t  i n  t h e  o r d i n a r y  c o u r s e  o f  n a t u r e
I

t o  c a u s e  d e a t h  a n d  t h u s  c o n v i c t e d  t h e  p e t i t i o n e r

u / s  3 0 4  I P C  a i ^  n o t  u / s  3 0 2  I P C .  I n  t h e  c i r c u t n s -
l

t a n e e s ,  h a d  t h e  a b o v e  s a i d  j u d g e m e n t  o f  t h e  H o n ' b l e
■ I -

H i g h  C o u r t  b e e n  p e r ú s e d  b y  t h e  a p p o i n t i n g  a u t h o r i t y
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t h e  a p p o i n t i n g  a u t h o r i t y  o u g j b t  n o t  h a v e  i s s u e d
i

t h e  i m p u g n e d  o r d e r  c o n t a i n e d  i n  A r m e x u r e -  4  t o
' r

t h e  “« f r i t  p e t i t i o D .  I t  i s  s i a b m i t t e d  t h a t  r u l ej
1 9 ( 1 )  o f  t h e  C . C . Á .  R u l e s  c o n t e m p l a t e s  t h e  s h o w  

c a u s e  n o t  i c e  b y  t h e  ^ p o i n t i n g  a u t h o r i t y  t o  b e
• Ii s s u e d  b e f o r e  p a s s i n g  t h e  i í o p u g n e d  o r d e r  a s
I

c o n t a i n e d  i n  A n n e x o r e -  4  t o  t h e  w r i t  p e t i t i o n .

1 1 ,  T h a t  t h e  c o n t e n t a  o f  p a r a  1 3  o f  t h e  c o u n t e r  

a f f i d a v i t  a r e  d e n i e d .  í P h e  a v e i m e n t s  m a d e  i n  p a r a  

1 3  o f  t h e  l í r i t  p e t i t i o n  a r e  r e i t e r a t e d .

1 2 •  I h a t  t h e  c o n t a a t s  o f  p a r a  1 4  o f  t h e  c o u n t e r

a f f i d a v i t  a r e  d e n i e d  a n d  t h o s e  o f  p a r a  1 4  o f  t h e
!

u r i t  p e t i t i o n  a r e  r e i t e r a t e d ,  I t  i s  s u t m i t t e d  

t h a t  t h e  v a r i o u s  i n s t r u c t i o n s  a s  c o n t a i n e d  i n  

A n n e x u r e -  6  t o  t h e  w r i t  p e t i t i o n  c l e a r l y  V T n d i c a t e d

t h a t  t h e  d i s c ^ í f i p l i n á i r y  a u t h o r i t y  m u s t  a r r i v e  a t
1 .

t h e  q u a n t u m  o f  p u n i s h m e n t  w h i c h  o u g h t  t o  b e  i m p o s e d
lí

o n l y  a f t e r  c o n s i d e r i n g  t h e  r e p l y  s u b m i t t e d  b y  t h e  

c o n v i c t e d  o f f i c i a l  k e e p i j n g  a l l  t h e  e x t r í j i u a t i n g  

c i r c H i i s t a n e e s  w h i c h  t h e  H i g h  O o u r f c  h a s  t a k e n  

^  n o t e  o f  a n d  i n  s p i t e  ¿ f  c o n v i c t i n g  t h e  p e t i t i o n e r  

f o r  o f f e n c e  u / s  3 0 2  h a s  c o n v i c t e d  h i m  t o  a n  o f f e n c e  

u / s  3 0 4  I P C .  H a d  a n  o p p o r t u n i t y  t o  s h o w  c a u s e  b e e n

g i v e n  t o  t h e  p e t i t i o n e r  b y  t h e  a p p o i n t i n g  a u t h o r i t y
' I

b e f o r e  p a s s i n g  t h e  i m p u g n e d  o r d e r  c o n t a i n e d  i n
I

A n n e x u r e -  4  t h e  p e t i t i o n e r  c o u l d  h a v e  c l e a r l y
I

s a t i s f i é d  t h e  a p p o i n t i h g  a u t h o r i t y  a b o u t  t h e  

c i r c u m s t a n e e s  i n  w h i c h ' t h e  s a i d  o f f e n c e  w a s  

c o m n i t t e d *
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13. Th&t the contents of para 15 of the counter

affidavit are denied. It is submitted that the

a p p e a l  d a t e d  2 - 8 - 1 ^ 0  f l l e d  b e f o r e  t h e  r e s p o n d e n t
i

n o ,  2  w a s  c o n r a u n i c a t e d  b y  t h é  S u p e r i n t e n d e n t
I

D i s t r i c t  J a i l  o n  2 0 - 8 - 1 9 8 0  t j D  t h e  r e s p o n d e n t  n o .  2

w h i c h  i s  e v i d e n t  f r o t ñ  t h e  e n d o r s e m e n t / c e r t i f í c a t eil
) ‘ ' 

i s s u e d  b y  t h e  S u p e r i n t e n d e n t ,  D i s t r i c t  J a i l ,

o n  2 4 - 6 - 1 9 8 3  a s  c o n t a i n e d  ijn  A n n e x u r e »  7  t o  t h e

Tírit pétition.

14* 5hat the contente of para 16 of the flounter 

affidavit are denied. Itlis sutanitted that as

I
per the ceirtificate issued by the Superintendent

I ' ■
District Jail, Ludcnow, the appeal. dated 2-8-1980

I
filed by the petitioner í)efore the respondent

I
no. 2 on 20-8-1980 which is patently evident 

from Annexure- '7 to therarit petition. It is 

further reiterated that I the petitioner personally

met, iihen he *was released on parol, to the res-
. ■ í

pondent no. 2 and requésted him to dispose of his 

appeal dated 2-8-1980./

■I
16. 0?hat the contenís of paragraphs 17 and 18

j
of the counter affidavit need no further comments.

16. 0?hat the contÍnts of para 19 of the counter
II

affidavit are denieg. It is submitted that the 

petitioner enclosed|the copy of the appeal dated

2-8-1980 along with his appeal dated 16-5-1981 as
I

contained in Annexóre- 8 to thewrit petition. It 

is very much evident from Annexure- 8 that in the
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end it üas specifically mentioned that the

'
petitioner’ s appeai dated 2-8-1980 is pending

I *1̂
before the respondent no. 2 which was sentóte the

Superintendsnt, District Jail, Lucknow, for his

dispossúL. It is incorrgct to say that a copy

i
ot the appeai dated 2-8-1980 was,for ths first 

time, annexed to the lettear dated 26-3-1983*

The deponent most humbly iubmits that in all 

these representations subsequent to 2-3-1980 

the deponent has mentioned the representation 

dated 2-8-1980 is pending befora the respondent 

no« 2 for his disposal.^/ 2?he respondent no. 2 

its pleasure, did not take any action on the 
• ¡ 

petitioner*s representiition dated 2-8-1980 deli- 

berately in order to ¿strain the petitioner from 

approaching the courfc/against any final order 

passed on his appeai.'

17. íPhat the contents of paragraphs 20 and 21

of the counter affidavit need no further coraments.

18. That the contents of para 22 of the counter

i
affidavit are denied. It is submitted that the

petitioner*s appekl t?as decided as it is alleged
I ' <— .

in the counter affidavit, on 2-5-1984 lila: much

after the filing of the Tírit petition, i .e . on
. ■ /

20-9-1983. It ;Ls submitted that even in disposal
í/

of the appeai of the petitioner, the petitioner

I
was not given ^ y  opporfeunity to defend or show

I
cause against jthe said dismissal vide order

7 .
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contained in Annexure- 4 to tlie isrit petition.

The appellate authority has taken a view conmerísurat e 

“with the earlier order passed, contained in 

Annexure- 4 to the vjrit petition and only justified 

the dismissal of the petiK't ioner.

19o That the contents of para 23 of the counter 

affidavit are denied, and those of para ¿3 of the 

ísrlt petition are being reiterated. It is subuitted 

that the petitioñer mat the repondent no. 3 along 

with H.N. Shairaa, Circle Secr^ary, APISB Union 

Olass Iil of Lucknow Zone, i3ho the petitioñer

that the respondent no, 2 has elearly ^SaSxxiSSS’--

ordered in his file that slnce|the petitioñer 

is an outsider henee no reply lias to be given to

respondent no, 2 has 

of the petitioñer.

him, In the circunistanees the 

sunmarily dismissed the appeal 

The petitioñer submits*that the original file may

be suramoned in this Hon*ble Coürt. for its kind
!

perusal v?ith regard to the averaients made in the 

para tmder reply of the counteif affidavit. With 

regard to the fact that-the petktioner and Sri 

Gyan Prakash, D .E ., Cable and Planning along with 

Sri H.N. S&aima is fuither supported by the 

affidavit of Sri H.N. Sharma of T?hich a true copy 

is being annexed herewith as Anhexure R-2 to this 

rejoinder affidavit. '

20. That the contents of pai^' 24 of the counter

affidavit need no further comineQtS.
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2 1 ,  ü J h a t  t h e  c o n t e n t s  o f  p a r a  2 5  o f  t h e  c o d n t e r  

a f f i d a v i t  a r e  d e n i e d  a n d  t h ó s e  o f  p a r a  2 6  o f  t h e  

w r i t  p e t i t i o n  a r e  r e i t e r a t e á .

2 2 *  2 h a t  t h e  c o n t e n t s  o f i  p a r a  2 6  o f  t h e  c o u n t e r  

a f f i d a v i t  a r e  d e n i e d  a n d  t i i o s e  o f  p a r a  2 7  ú i f  t h e
'I
i|-

w r i t  p e t i t i o n  a r e  r e i t e r a t e d .

2 3 #  T h a t  t h e  c o n t e n t s  o f  p a r a  2 7  o f  t h e  c o u n t e r
' I ' ■ ■a f f i d a v i t  a r e  d e n i e d ^  a n d  j t h o s e  o f  p a r a  2 8  o f  t h e
I

w r i t  p e t i t i o n  a r e  r e i t e r a t e d .  I t  i s  s u b m i t t e d  t h a t  f i l e  

N o .  ST/QF/TJS M i s r a  w h i c h  i s  i n  p o s s e s s i o n

a n d  c o n t r o l  o f  r e s p o n d e n t )  n o .  3  m a y  b e  c a l l e d  i s s s ^ — "
i

f o r  i t s  p e r a s a l  b y  t h i s  H o n ' b l e  G o u r t  w h e r e i n  t h e  

r e s p o n d e n t  n o .  2  h a s  p a s s e d  t h e  o r d e r  t h a t  t h e  

p e t i t i o n e r  n e e d  n o t  b e  c j ^ n u n i c a t e d  h i s  s e r v i c e s  

h a v e  b e e n  t e x m i h a t e d  a s  h e  i s  a  s t r a n g e r  f o r  t h e  

d e p a r t m e n t  •

2 4 .  f f i i a t  t h e  c o n t e n t s  o f  p a r a  2 8  O f  t h e  c o u n t e r

a f f i d a v i t  a r e  d e n i e d  a n d  t h o s e  o f  p a r a  2 9  o f  t h e
II

virit p e t i t i o n  a r e  r e i t e r a t e d .

2 5 *  T h a t  t h e  c o n t e n í s  o f  p a r a  2 9  o f  t h e  c o u n t e r  

a f f i d a v i t  a r e  d e n i e d  a n d  t h o s e  o r  p a r a  3 0  o f  t h e
I  ■

w r i t  p e t i t i o n  a r e  r e i t e r a t e d .

. i  . . .
■ I - ■ ■

2 6 .  S h a t  t h e  c o n t e ¿ t s  o f  p a r a  3 0  o f  t h e  c o u n t e r

a f f i d a v i t  a r e  d e n i e d  a n d  t h o s e  o f  p a r a  3 1  o f  t h e  

u r i t  p e t i t i o n  a r e  r e i t e r a t e d .

D e p o n e n t .
D a t  e d  L u c k n o i í ;
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Verifiication.

I ,  tile deponentIabov9 named do verify tUat
j

t h e  c o n t e n t s  o f  p a i r a s  1  t o  9 ,  1 0  ( e x c e p t  l a s t

t^o  s e n t e n c e s ) ,  l í ,  1 3  t o  2 6  o r  t h i s  a f f i d a v i t
■/-

a r e  t - r a e  t o  m y  o^n k n o w l e d g e  a n d  t h o s e  o r  

l a s t  2  senb&nQQsjo í  p a r a  1 0 ,  p a r a  1 2  ó f  t h i s  • 

a f f  i d a v i t  a r e  t e l i e v e d  b y  m e  t o  b e  t r u e .  N o  

p a r t  o f  i t  i s  f ^ L s e  a n d  n o t h i n g  m a t e r i a l  h a s  

b e e n  c o n c e a l e d j  s o  h e l p  m e  G o d *

Dated Lucknot?: 
Oct .-̂Ií:>(51984. Deponent

I id'entify the deponent í3ho 
hasisigned before me.

Advócate»

^  J l
Soleranly affirmed ¿efore me on y

at|>-'3>^>.íír?^.M. >i)y Sri V-

the deponent who ís identified by

S r i f ' K -

rGleik_Jia-gri /

Advócate, High Cíourt, sitting áit Lucknow.
i ■

I have satisfied myself by examining the deponent 
that he understands the contents or this affidavit 
Tihich have beeh read over and explained by me.

^'''iísob.vr'^ , s t ^ ’
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I n t he Cent ra 1 Admini st r at i ve Tri a l , ̂ íddl, í̂ enc h,

(m  la haba á } [_u^J¿/KZ)\o >

xn

Registxation lío, 1477 (T) of 1986

Uma Shanker Kisra Petitioner

Versus,

Union Df India and others.. . .  Respondents.

-i-

,~v

1, That the petitioner v/as appointed on 3 0 .1 2 .5 5  

in the Of-;ice of Divisional Sn;;'neer ji-'honeSjLuc'cnov;

as íime Scale Cler!:, le •'.•;3S confirmed on the said 

post víith effect from 1 .P .1361 .

2. That t'r.Q nef.ti:,neT \;b s  arrestad on 1 9 .1 ,1 973  

in  connection v;ith a 'purear case. On cotning to

know about the aforesáid fact t^e Divisional xinglneer, 

i''hones, respondent no .3 vice his order dated 

19 .1 .1973  in e;:erci36 of povjers coiifer .'ed on him 

uncer aule-lO(l) of C33(3-*i)Iíules,l965 s-ispended 

the pet'tioner yith efXect froir. ?ore líoon of the 

said date. A copy of the suspensión order is ánne;oare-l 

to the vrit oetition.
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• 2.
3. That ir; the trial the Isarnt'd Sess'ons J ’vdge

found t ’-e netitio er gu'lty of con::mitt Ing ’Burder

and convicted hte under 3ection-.?02,I.P .p * , and

sentenced him under Life Irnurisonment vide its

order dated 2r;.5 .1974. The petitioner preferred

an apoeal to the High Co irt ogainst tbe satd
converted

conviction. -̂’he íigh Court/reáusEá the senteiice 

from i^ife Im^risonment to that of seven ysars* 

nigoroas Imprisonment and a fine of ‘̂ OOC/- and 

in default to severe H .I , for a furtber ¡eriod 

of three years. íhe IHgh Gourt’ s judgffient dated 

6 ,1 1 ,1 9 6 3  is únnexi3re-2 to the v?rit pstltio .u

4 , 2hat after the ílgh Court’ s ja '̂’g^ent

imposing punishment of seven yeará' X I .  and a fine 

of Rs. 20C0/- or in default to three years* further 

the respondent n o .3 in exerclse of tr.e po 'er 

conferred under .%le- 19(l) of the C03(CCA).íules,1265 

psssed an order dis^.issing the -^eftioner from 

Service of the Departisent idth effect from 

1 7 .6 .1 930 . ’íhe dlsmissal order fas delivered to 

the petitiorer by the authority on 24.6.3,930,

copy of t :̂e disraissal order is .Uine ure-4 to the 

’.vrlt petition. íhe department in -ara-l2 of the 

count er-affidavit yhich had -ócn aujirltted by 

tr e Departí’© nt stated that a discijllnary a taorlíjr 

after careful cansideration of t ,e fact3 and 

G i reas 31 anees of the case ar;d ’xeeping in vie\j 

the judgnient dated 8 .1 1 .1 976  passed oy the Kon'ble 

Iligh 3ourt dismissed t'^e net-',tl'•ner from service.
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It -as stated th^t :íule-10(2) of the CG3(aCA)Hules, 

1966 envisages that an order can be straightaTiay 

tnade by the Disclplinary guthority to impose a 

penalty vithout follo’.dng the orescribed detalled 

procedure under Iíules-14,15 and 16 of the CCo(CG.i) 

iíules,1966 and consequently no show cause notice 

’.vas reíiulred to ce issued; to the petitioner, The 

Department received an appeal of the petitioner 

vide letter dated 26.3.1933 wherein an appeal 

dated 2.8.1980 v/as annexéd . í̂o appeal dated 

2.3.1980 was ever received in t re office of 

respondent no. The respondent no, 2 vide its order 

dated 2.5.1984 had rejedted the appeal of the 

petitioner and also re^ected a'l subsequent 

reoresentotions subr.itted by him.

The short ■cuestión i-jhich has been convassed 

on behalf of the oetltioner is that he cannot 

be straightaway disnissed from Service by the 

Department merely on the groimd of his conviction 

on the criminal chargei and that show cause notice 

was essential.

5. -hat 30 far as shov/ cause notice is

concerned it is to point out that the petitioner 

Mas dismissed from service on 17.6.1986 vihile the 

instr ctions issued by the .dnistry of Personnel 

Government of India regulating exercise of _:o\;ers

iV
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undar Iínle-19, fiied as ;mne:mre-5 to the v;rit petition, 

^  on 1 9 , 198C. iherefore, the '‘uestion of their

corr.pliancc does not arisé.

Secondly the miatter vas considered by the

Hon’b'e Suprema Coiírt in t e case oí Tirkha /s. /.K.Seth,

reportad in A.I.H. ,19S8,3.G, ,pa"e-2S5. Ihe ^on'ble

3upre'-:e Court held that "gestión raised as to
appellant

Khether or not the §|5g£Di:S.tE3&3:t: '* Govt. servant " ĵho

\-ms convicted for a criminal offence should ha ve

been heard by the Disciplinary authority before
appellant

imposing punishment is concluded against the af^sifetEáníí 

"Govt.servant” by a decisión of five Judges Bench 

of this Court in Union of India Vs. Ihlsi rtam Patel 

raoorted in Alxí, 19S5 3. G. ,page-1416). As a matter 

of fact In the case oí -Culsi Ham Patel which vjas 

been dealt with in para -149 of (3 .0 ,Gases) or para-148 

of AIR. on-wards was very si’tilar to the facts of the 

present case, Under the c" rc".cstances,so far as 

this point is concerned the appellant cannot succeed,

In viev/ of the aforesaid oronouncement of the Hon’ble 

oupreme Court the cóntention of the oet'tioner üma 

Shanker llisra appears to be no raerits of any 

consideration.

6, fhat thare are ccses víhich provide that

cor.viction under any charge includes the conviction 

under any lavi uhich provides for punishment in a 

criminal orfeace. 3se- ‘.-.l. ,1966,i'indhra radesh,paee-Vj



<
eld that even conviction

.5.

(Case of i-.akh :3hushan),

AIF. 1970,Galcutta,Dage-384,3unil 7s.3tate 

of '..’est Bengal.

 ̂ The covrts have further

in drunkenness vjould attract thls pro'/iso or 

caivlction undsr Section-^ ocr T4 of the Pólice ict. 

The charge in Griminal case niust relate to misconduct 

of said magnitude as vjould have deserved the penalty 

of distnissal or renoval. Jee-1935, 3. G. ,page-1416, 

Union of India Vs. Tulsi Sarr. Patel,paragra?hs no ,-64, 

60 to 62 and 1986 G. Gases dervice and Labour 

page-l,3atya Bir Singh 7s.Union of India.

7, That in 1959,Punjab,page-169, a person

vjho Vías employed as a sx-/eeper in the Bailv^ys 

he pleaded guilty to the charge under 3ections-l20 

and IPI of t'ie Indian *^llv;ays Act and v’as convicted 

by t'^e ::agistrote Ist Class and v;as directed to 

pay a fine of o.10/- undcr Sectlons-lPC and ^3,2¿/~ 

under 3ec. 121 of the Áct ahd ir: default he vas to 

" under-go simple liiorisonment for seven days and
II

'' tv?o veeks respectively, A deoartr.entai cnquiry
[I

'■ vjas held and thereaf'-er he ras dlá :issed from
[I
■ Service by t e compstent authority. -*-’he reason
I'

given in his dismissal yas that he had bec..
s
" co :victed by a court of lav;. he spiína weut up in
i

" appeal and his ap;eal failed.

T;-:e main contaifcion raisod by hrn ;efore
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he

tY'e FjDn*ble High Court v/aa that/^^as disi’iissed from

Service in violation of the 'orovisions of Article-Sll

of t'-'e Gonstitutlcr of Indiá. The Court held that

it is very olear frcm the pk’ovisions of Article-311

3ub-clause'‘2) that the protecticín of the aforesaid

Section camot be claimed by a oerson v/ho is
rtis-

distnissed on t' e gramd of/conduct >;hich had led 

to his conviction SEá ón a crircinal charge. It was 

arg’ued in t'-̂e aforesaid c$se that the charges 

on vjhich the Kail\^y employee v;as co..±icted 

belng under Sections-120 and 121 of tne Indian 

3a'lways Áot could not ^e regarded to fall yithin 

the proviso of Article-311 (2) of the ConstitAtion 

as t'-e offence is dovered by tre aforesaid Section 

could not be regarded tobe criminal In the sense 

in which that exoresslon is used in the proviso 

^  appearing und?r Article-Sll of the Constifc ution.

The Hon’ble Judge repélled the arguments and 

relied upon the case p;f I946,!¡adrass,page- 375 ,

Venkat Rarcan Vs. Hadras Provinee wherein it was
}

observed that ’• The ^ay in vjhich tfee appellant 

charge has been used obviously contemplates soné 

accusation and not merely a charge in t e technical 

sense of tr.e Code of GriinL.al •¡^rocedure, In that 

case a person had been convicted ofi '-¡onteinpt of Court 

and it y as held that although the offence of that 

nrture might not fall v.ithin the narrovj limit of 

the offence in the «penalty clause ,^t was neverthe 

less a matter gsi?ing rise to a criminal charge 

vithin t'"̂ e aeaning of )roviso in 3ect ion-?40(3) (a).
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It >jRs held that as the di^.issed official had 

been convicted on a criminal charge that formality 

regerdlng the notice and ^ reasonable op-)Ortunity 

of shovjing cause v/ere not necessary tobe complied 

uith,

i’he Punjab Judge has agresd with tke vievj 

of the I'.adras i".agh Court and held that in tize 

Pun ĵab case It vjas not necessary to cornply vjith 

the mandatory provislons of ;trticle-3ll(2) of the 

Gonatitution,

Similarly, t\-e: Calcutta KLgh Court in 1970 

page-384 in the case of iunil '.lumar Ghosh Vs. State 

of V/est ■̂ engal held that a 3ub-Inspector of Pólice 

who was servéñg as a District Snforcement Officer 

vas convicted for an offence under 3ectlon-29 of 

the Pólice Act for violation of the order of 

tnnsfer. He v/as convicted by t e l-:agistrate Ist Class 

j^lipur on 25.11,67 and v.'a3 sentenced to pay 

a fine of Hs, 100/- or in default to undergo simple 

impriscoment of one week. His appeal against 

the sentence vjas also dismissed. He filed a 

revisión before the Calcutta tílgh Court víhich 

was also dismissed and it v'as held that he is 

guilty of Tfiolating tl.e order of transfer of iladia.

-he Calcutta lügh Court discussed the 

facts of the aforesaid case and various provisions 

and held that offence un^er Section-.29 of Pólice -Act
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is a tírimlnal offence and the charge of such an Dffence 

is o criminal chsrge and heldj that conviction on a

criminal charge in this clause includes convicticn
!|

under any law vhich provides for punishment for an 

offence v/hether by way of fine or imprisonment and

that tíi no distinction is made by clause betvieen■i

crime for verificationvof morjcl turpetíufle and other 

c rimes. ''

Calcutta Klgh Court relied upon in the 

Case reported in Aliil966 andhra Pradesh ,page-?2

1947,. adras ,pa£e-376, 1957,Funóab,pa£e-97,Lurga 

Singh 7s.3tate of Bunjab and 1359 Assam,pcge-134, 

Jagdindra Vs, I .G , snd the Sourt held that 

clause^2) of irticle-Sll of t e Con,Ttitution -v.ias 

not attracted to t ’ e facts of t'-e nresent case and 

that accordingly no opportiuUty of hearing or 

enq' i r y ■ i'íss to be held bcfore dismissal ma'‘̂ e on the 

ground that he had been convicted under 3ection-29 

of f  ie Pólice Act.

8. That it was argued' on behalf of the

respo .dent that the act Ion has bee:; taícen against 

hlD unOer Aile-19 of CC3(CC4) ííu1g s , 1365. -hat be so,

it Is very Bell settled lavj that mentioning of wrong
i;

fesfes orovisions under which oct 'onwas tal:en vjould 

not invalídate the act ion if  t'-.a pouer is othervise 

cstablished to take action. |3ee- 196<., 3 .2 , ,pac,e-C64,

1954, 3 . G . ,  page-1329, Ai:^. 1 1 ? 5 3. C. ,page-232 at psse-23G 

and 1977, dóreme Court, ogge-1146.

1^
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9, íhat in view ' f  tl^e aforesaid orovisions

it is submltted that no case for interference
li

by f  is Ibn'ble Tribunal is i-ade out against the 

oetiti-ner and the ^etition is H a b le  tobe re'ected.

(í̂ shoLc .iohi ley),

r r ' i^dvoc at e.
Ct, Ooiansel for the respondents,

A
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Trikha Rara v. V. K, Scth S. C. 285

<

jx-ncíii of S. 428canonly beclai 
,n wh(MC case Í& investigatcd, l

bya
itréd

!.iic priiccdurc íor trial oí the pcrsons 
i «, !(-<! (íu rcunder, wedo not think that thc 
. ^ ! :i 'íH f'' covild cali inte aid the provisions 

^  s -J ’í' i'í 'fie Code. In Bhagwan^Singh v. 
v„í s«}>crintcndenu (1977 (79) Pun U  19), 
(tu- Punjab &  Haiyana High Couit salid that 
íhf

,»f tncd unddr the CrJP.C. and it cannot 
^¡aiiiicd hy a-person  convicted and 

tu cd undcr the Army Act by a court-
tniinuií.

é. 1 he Dclhi High Court in F, R. 
h-nitniruini v. Chief o í Air Staíí, 1976 Cri U  

aiul thc Madras High Court in P. P. 
s hí<iKlr;isckaran v. Govt. oí India. 1977 Cri 
( j «.77 ha ve aL<«> taken thc similar view. Bul 
jK-- Kórala High Court in Subramonian v. 
t) (■ Arnioured Static Workshop, 1979 Cri 
¡ j (>r has takcn a contrary view. In our 

riK.n, fhc Kcrala High Court cannot be 
^.,.11.> havc laid down thc law correctly.

7. In (he rcsult. thesc pctitions faii and
. j i . -  i l m n i s N c d .

Petitions dtsmísjied.

\ I K  1 9 K 8  SUFREME COURT 2 8 5

TMAKKAR AND B. C. RAY. JÍ.

« .Mi Appcíil No. 127K oí 1973. DA 9-1-
i'j.s;

1 iikha Ram, Appcllant v. V. K. Scth and 
aixMhn. Rcspondcnts.

(A) Coatdtatioa of IniUa, A rt.311 — 
MiH-ooduct — PttiriAawirt — CoBvtctfon 
iuf i-rimlnal offeaoé — Prior opportwnlly of 
k < M i r i n | {  b y  dUdpIlaary n d ú n l t y  bcfort 
i«np«>dn(( ponlahniMt — Not MCcaMuy. AIR 
iwsscUló̂ FoOowwL

|H) Constitutlon Imlla, A lt. 311 — 
PruÍMdoaofOff«iidenAc«20<rfl9S8),S. 12 
-  ('onvtctioii for crfnÍMíi<^CBoe — Rdcase 
wfl probatkm — Dfanabnl of offcadcr faom 
>«r\ícc by dlsdpliaaiy aathOTlty — Not 
permisaibl* Ib  view of S. 12 M tt wfli opérate 
«»dliqnelgica ó B io rfB a i i  — ilnjiiiwtf wHh

L1Í/LE/S548/87/DVT

g m e m n i e n t  —  D i s n i f a B a l  o r d e r  c o n v e r t e d  i n f o  

o r d e r  o f  r c m o v a l  f r o i n  s e r r i c e .

j  ( P a r a l )

C s s e s  R c f e r r c d :  C h r o n o l o g í c a l  P a r a s

AIR 1985 s e  1416 : (1985) 3 SCC 398 : 1985
Lab LG 1393 (Followcd) I

JUDGMENT The question ralscd in this 
appcai ks to whcthcr or not the appcllant 
who was convicted for a criminal oíícnce 
should llave becn heard by the disciplinary 
aulhoríty bcíorc imposing the punishment is 
concluclcd against the appcllant by a decisión 
of a Íivíe Judge Bench of this Court in Unión 
oí India V. Tulsi Ram Patel, (1985) 3 SCC 398 
: (A1R| 1985 SC 1416). As a matter oí íact in 
the c ^  oí Tula Ram Patel which has bcen 
dealt wth in para 149 (oí SCC): (Para 148 of 
AIR) onwards was very similar to thc íacis of 
(he pfesent case. Under the circuiurtances, 
so íar a.s this poinl is concemed. the appcllant 
cannot succced. Leamed counsel íor the 
appeÜant ha,s, however, called ourattention 
to th¿ íact that the appellant was releascd on 
probátion by the leamed Magistrate who 
re co ce d  the order of conviction. It is 
contended with justificatkm that having regard 
u» si 12. I^obation of Ofíenders Act. 1958, 
the [)uni8hment of dismitsal from scrvice 
which would disqualify him from íuturc 
govcmment scrvice fhould noi havc t)ccn 
imposcd. Scction 12, Probation of Oíícndcrs 
Ac«l 1958 roads thus :

ir

‘■Notwithsuindinganythingocjntained ¡n any 
othisr law, apenon found guilty oí an ofícncc 
and dealt with under the provisions oí S. 3 or 
S. 4 thall not suffer disquallíication. ií any, 
attáching to a conviction oí an uíícncc under 
sudh law :

Provlded that nothing in this scction shall 
apply to a pereon who, aíter his reléase undcr 
S. ,4, is sul»equently sentenced íor the original 
offence."

I!

Sihce it is statutorily provided that un oííendcr 
who has been released on probation shall not 
suffer disqualification attaching to a 
conviction oí the offence for which he has 
béen convicted notwithstanding unything 
contained in any other law, instead oí 
dismissing him from service he should have
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b ^ i^ m o v e d  from Service so that tbe order 
of punishtnent did not operate as a bar and 
disqualilicatíon for future employmcnt with 
the Government. Under the circumstances, 
the impugned order of dismíssiü is con verted 
into an order of removal from Service. Subject 
to this inodificatioa the appeal fails and is 
dismisscd. Thcre will be no order as to costs.

A , Appeal dismissed.
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(F ro m : Punjab)
R. S. PATHAK, C. J. AND 

M. N. VENKATACHALIAH. J. ’

Spl. Leavc Pctn. (C) No. 7977 of 1983 (with 
Writ Pctn. (C) No. 5211 of 1983). DA 20-11- 
1987. _________________________ ___

M. K. Agarwal. Appcilant v. Ourgaon 
Gramtn Bank and others, Respondents.

(A) Regional Rural Bank» Act (21 of 
19761, S. 30 ~ Gurga^ Gruñía Bank (Staff) 
Servic«a RegulatloatN^SOv Ragn. 10 — 
EmplojrM appdnted on p^<^tÍQn ~ Forfod 
of 18nioiUhspróvldedaaia«dmiini p«rlodof 
probatfoa — Empi<^er l ^ k  nelthcr 
dbchargbig oor ooaflmiiiig cmpk^M — No 
•tatutoiy Indlcatloii a* lo what •h<md foOow 
Id such case — It oonld be hdd (iiat tMK!» waa 
Implied conflnnai^ii.

The employee was appointed as Bruñe 
Manager. The períod oí probation was onc 
year, in the first instance. The employer-couJd- 
extcnd it only for a further period oí six more 
m ontj^It was held that the limitationon the 
powerW the employer to extend the probation 
beyond-JS months coupled with the furthei 
requircment thatat the end of it the servio ' 
of the probationcr should either be conllnVed 
orid isch arg ed  rcnder the inferm ce 
ines^pable that if the probationer wiu not 
discharged at or before the expiry of the 
máximum períod of probation, then there 

 ̂ woutd be an implied confirmation as  there 
Z wasnostatutoryindicationastowratsliould 
I follow in the ab^nce of express confirmation 
'  at the en¿pf even the máximum ^rmissible

KE/LE/6538/87/M V J

A. I. R.

périod of cases where, these
' conditions co al^ ce , it h ^  been lii^ , there 

wouid be confirmation by impiiclraon.AIR 
1968 s e  1210 and AIR 1986 SC lÍH, Foll.

^^aras 4, 5)
(B) CoiMtlttifkMofladia,i

— RegtoBjd Rond Baidca Acty 
St. 3 and 30 — GurgaoaGr 
ScnricM RegÉbtfons 1980, R^
Cargaos Gnunla Bank 
TenniMdiMi of tcrvioe of«

Regn. 10(2Ma)

12 and 14 
21 of 1976), 
Baiik(Staff) 
Í0(2Ka) - 

“State" ~ 
byBank 

telriDlnafion 
coníer* arbltmry 

it iinGonstitatfaHial. 
)At-2-t983(Pini]&

simpllciter — Ri 
and uagnided powen
C.W^.No.S003ofr 
Ifar), Reveracd.

The bank isconsti^ted under the Regional 
Rural Banks Act 1976. Havtng regard to i(s 
constitutiooand nalure oí its legal lentity and 
the measure of jétate control,'! it is an 
instrumentality of ihe State and is madc of 
iatter's own 'flésh and bones*' and i%' 
accordingly ‘S t ^ ’ within the mcaning, and 
for purposes oí Art. 12 of the Constituíion 
The Suprcrae Court dcaUng^l'''**^ 
constiiutionalíty oí «milar provisions which 
enabicd goyemmcnlal authorities such 
termiiiatioiK simplicitcr has held that the 
c o n s titu ti^ l  pledge of equality and the 
constitutiónal gurarantee against arbitrary 
action ^ ntained  in Art. 14, frówn upon 
conferment on tbe State j or ii' 
instrumentalities such arbitrary powcr. AIK
1 9 8 ^ C  722: AIR 1986 SC 1571 
i W S C l l l .F o l L

and AIK 

(Para '•
It re^BM s, therefore, to be , held th;ii 

impugned RraulatioQ 10(2)(a) conferring u»
_ i t d o e S r O a t b e t t a ^ a a  a r b i t F a r y  a n d  u n g u i d c d

powerisunconAitutionaLGonsequently, ihc 
order of purpoctecrtennínation of ̂ titioncr'^ 
services, which h aW o r its foundation •> 
provisioa which is ui^nstitutiohal wouU 
reqttire to be quasfaed. cN v.P. No. ¡5003/1 'í*'- 
dt. 1-2-1983 (Punj &  H a r).% v « s¿d .

(Par;.
<Q Comtítiitkw of b id la ,> ^3 2 , 13»

— Regfooai R«nl Baak Act ( 2 ^ f  1976k 
S.30 — Garg^wn Gnuain B«ii£\(St«í<' 
ServicM RegplMioBi m O , R ^ /1 0  -



Sttnfl Kiunar v. State664 CaL [Pis. 51-56]
•ebait* aro faninortaL So, whcn all of thcm 
dJ«L tíie list Ijocotnes ascless, doing no duty, 
*Dd «yveo when sorac of thcm clic, tho Jist 
tuSlt ti»© very parpóse íor whlch It is mado. 
Thaí «part. tlie inviolaljility, contonded íor, 
com^ to a  head on clnsh wlh tl»o provlslons 
of sdiotne anproved by thc Supremo
CoArt and, thcrworo, bcyond ony manser 
rf en attack by any one. Clauso 6 Is ono 
»ucb proviírfon, as pointed out by my leamed 
bnoüícr,— a provisioo which clearly Inys 
down tbat tbe reraslcsr oí shcbaíts or list 
oí »obaiU, cali ^4iat ym  TTiay, «hall have 
pcriodic aincndnjcnts, nocessitated by deaüi, 
Ocvolutíon and transfer sanctíonod law. 
The transfer of sebaiü intorest for consid»< 
jatÚTa is no doubt void; Prasanna Deb v. 
B«ogal Dijara Bank, Ltd., (1938) 64 Cal LJ 

—33#, =  (AIR 1830 Cal 744). But you can- 
oot OOTjpel an unwiHing »ebalt to continus 
u  a scoait as bcld by Ranldn, C. J. ia 
Paoduinnn Banwiee V. Surcndrn Nath Mukcr- 
|ee. (1929) 50 Cal L J 382 =  (AIR J930 

. Cal 180), Tli0 traiKÍer oí sobaiti in fnvour 
cf rcmaiaing sebaits or surreader tlwre-
<rf affect» no policy of Hindú J.4iw, bS 
Dointcrl out by Dr. Bijan Kuinar Mukor¡oa! 
TacofíL Law Lecturos on Tlie IUndti Law of 
Reli;don« and Cluiritnblc Tniü< at page 235.

5 Í  Rut that is nol for wliicli I am add- 
kaa thU bttlo to tho judgmont just deliver» 
«a by my ¡«araed brotlior. Why I am do- 
üag »o i* to inoct tho contcntlon raíscd by 
Mr. Bhnttacliaryyn thnt a viow as tliis on 
btffftability and Üio líke aintiovotios Cls. O’) 
•«d (d) of Article 20 of Uio (íonfitlltitlon 
which provido, in *o fur n» it ix nifttpriiíl 
bere íor uadonrtandtnjc Mr.~ Blialtnchnryya’i 
oonte&uon:

“ • • • «very relldmiit donomiiiation or 
ttqr tectioo thoroof «ludí hovo tl»o rigkt>~'

X X X X X X X
(b) to managa Ita uwu affutm Itt foatlon 

ol TcUetou; *
X X X X X X X

(d) to ttdminljiter tucl» proj>erty in aocord- 
aaee witb law."
tocl> proj)ert>' intsminK prop«rty, movablo 
and inimovable, aiiy rolifíious donomination 
or a «ccüon thereof nmy owo or aci^uiro;

• fuit what claiuo (c) of Article 20 proscrib«s.
How thls freedom guanmtecd 

Article 2G to «veiy relijíious deuomínation 
or a section tbereoi Ciui nvail tlia apptillwt 
beats vut. Hie appcHnnt has the rréodom 
to manage bis own affalrs in mattors of 
reSigioQ. His autonomy to decido what 
iftes aad ceremonies are essentiol according 
to tho tenerla of llio Hindú relicñon ha sob- 
•cribes to —  and these aro all matter» oí 
rdigion —  remaÍTUt unfettered. Sure enoagh 
tíie scheme wo see bofore us puts no fett¿* 
trpon It. And xiiro enough again, tlio modo 
Of represertíaíion to tlie Temple Committeo 
«nd all that is not a matter of rdirion 
^títer. Artíde i28, Clause (b), of the Con- 
ftitutíon. thorefore, fails tíie ap^lant.

54. So does Clause (d) Aereof. Tha 
prapaty^sTSd ,&dL^ali M ate-Hiakurant-fa

beinE adminlírtcred In acoCTdanoe 
mandato of tho hiáWst couit oí ÍL 
fuch mandate ítsclí beíog law biodii 
US olL I

55, TIio roattcr apraears to b* 
írom doubt or dííficuíty tíiat Ü 
Doccssary to refer |to aay 
authoritlcs tlicro or¿

56. Ilei>co 1 amj for dísmiariag , 
poal as my loaniod brothcr ii, «ná: 
manner propused by him.

Apped

aatba(tt|r¿í

M R 1970 CALCDTTA 884 CV 87^
D. J. ■

Suníl Kumar Ghosb, Petitioner ▼.
West Bcngal jn d  otliers, Opposita 

Civil Rulo No. lá )5  (W) of IC 
29-5-1969. I

(A) Constitution of,{ India, Artids 
and Provino (a) —  RcasonaUe 
for dcHnqncnt -^=''Wjiirds *c 
in Proviso (n) —  Kfcaning 
Gonvictcd tindcr Sccríbn 20, I ^ o a  
disnUsscd —  ArtícIe $11 (2) FnrHio .'( 
plies —  Heneo Artícíc 311 (2) I* ' 
cnblc, [!

The offpnoo «nder Sectíon 2^  
is crentctl l>y a spedal jstatute. í t  1$ _ 
nal offenco and a cliarge theraof ii 
nal chargo” within tho ineanlng cf  
(2) l’rtjvíso («), Artcilo S U  <2) 
does not apply to My dtm tm ! 
piat oonvictíon. Tho dclinquent in . 
ca.«e cannot nucstíon ao Inqniry h«33 _ 
Articlo 311 (2) on tho ground tiitt Jbb: 
vico rooord» wwt) r e f e i^  to wfthoBt " 
to hlm. AIR 10ÍÍ8 Artdh Pm 72 .
104a Mad 875 and AIR J957 Pun|
AIR 1059 Auam 184 and ^m on d  
lOth Eda. Pp. 2 .and 7* .T ort*-^
7th Edn. JO and 11, OutUno „  _ 
nal Law by Kennv, lOfh Edn. P. 839 
Criminal Law by 'U îWiare, 17th Edn. I 
«nd 2, FoU, (Panul 18. 19. 22, «ndi

m) CoMfltutJon of India, Artid* 81 
mta Proviío (a) —  Excmption £rom 1m 
inqnfry and glvíng opRortwnlty undflr 
do 811 (2) —  Exemption i» for bcMBÍ! 
•dxnlnistratíon and i<i coi^uci^’e tO 
Interests —  Government "nol
daiming sueli cx«!n\ption "even ___
(Evidence Act (1S72), Scctíon 11 
1961 s e  CIO. DIst I

(C) Constitution of In^ia, Article Stl,^ 
~  Rcasonnblc ojiportunih' to dcli 
Pólice ofBeer ttliscHtiuR from dutyj,
—  No SUKpousiovi «rder p:issed —  No6o9l 
treating ahsenc<j lu, Icave witboat 
given —  Extroctrdinary leavd-not 
Éamed lenve due to déjinquent —  
of abseuco till dísnMSí.a! date cannot-^ 
treated as oxtraordinar>' l'leave witboat|t]
3M /DN/E895709/JRm7c '

OCl



Sonfl Etaiiar v. State (D. Basa J.) j [Prs. 1-SJ C«L 885

— D elioqpeot entided to húl gaiary u  lí 
oo áaty. AIR 1908 SC 240, AppUed.

i (Erna 27, 28 «nd 29)
Cates n^OT<id: Cfaronoloffcal Taza»
(1063) AI« iOQS-Se-^ ÍV 55) =»

1908-1 sen  355. Oopalfaidma v.
State of M. P. 88

(3066) AIH 1906 Andh Era 72 fV 53) «
1968 CM L I 251, BeTUagBbhmlian 21

AIR 1901 SC 6f9 (V 48) «■
]96l<3 sen  386. Aksfaaibor Lal v.
Mee C&jneeHor 24

(1959) AIR 1959 Assam 184 (V 46), 
Jamdtfidsa v/l;̂ ;'irf'As!anrTGfleS 21

(1957) Air  1957 Pittri 97 (V 44) =
4S3, Durg> S ia^  v.

iUOU

ITR _
State of Punjab 

(1940) AIR 1940 Mad 875 (V 33) =  
1946-1 Mad LJ 249. Venkatamma 

of Mfl‘V. P í w l n o e

21

21
Nanl Coomar C2»akraborty, Chittotpsb 

Mukhorjeo and Jftminí Kumar Bancíjee, íor 
l’ctitioner; B. C. Dutta and Muraii Mohán 
I^utta, for Opposite Parties,

ORDEiés Thfs Rule raises « ihort bul níco 
q»cjrtton of law,

2. I. Thflt question, anart from oúiera 
rnised in the Fetítion («nhich wiU be deolt 
wlth horeaítor) 1»—

2o. Whcther ’oonviction on a erímlnal 
chorge’, In Proviso (a) to Artíclo 311 (2) oí 
tiio Constitutioa loaade» convictioa el • 
ftatutory ofíenoe.

3. The Petjtíooer, a Sub-Iniq>®ctor of 
Pnlicc, was, at tbe material time, sorving as * 
Histrict Enforeeoient Offlcer of 24 Parganas. 
Hy an orúar of Deaember 39, 19S9, pasfi^ 
l>y the Supdt of Pollo©, be was transfem^d 
lo NmUa wllh cffect from Jfttwary 2. 1960 
and dlroctod to undorgo tralning in Finjtai'- 
print (Annextire A to tho Pctilion) from 
then. Tho Petitloaer made represcntatloa» 
durlng the pendoncy of wbich nnbther order 
«•M (Ásuod íjy the Addi. SuptU. of PoUco 
(Rftforoomoat) of 24'Pargsno* oh hlarch 22, 
1960. by whJoh he was (wWet? «ót to div 
ohargo aoy diittes as a PoUcr Oílicer in the 
I)t. of 24-Pargnnas as he bad been tmnsfar- 
red flway from the dUtrict w'itíi «ffeet from 
januaiy 8, 1960. As be did not com« 
ply wíth the said order of traiisfcr. a com- 
plaint was lodífed agaimt him, itnder orden 
of the Superintcadeat of Pólice, 24~Parganaa 
for alleged offonec under Section 29 of the 
PoÜce Act. for vlolatáon of the order of 
transfer, Thís ended in the con\áction of 
the Potitíoner by the Mamilmte, Ist Cías*. 
Alipore on November 25. Iflfil, and the

aezare L  The Petitioner pWdcd not guilty 
to the cJiarge. T h ^  was a  proceedíM 
held tippn tho cbarge by tiie Swpcrintendeat 
of Pólice, 24-Parganas and on May 30, 1964, 
1^ recommendoa (Annojrure N/1) that—

(a) The Petitioner -be disnú&seo from Ser­
vice;

(b) Hís period of absence from duty from
S iuary 8, 1960 fill the dato of dismissal 

treatea as «itrabrdinary leave witbout 
pay. '

5. Tbe Deputy ! Inspector-General 'Óf
PoÜoe approved of fte oracr proposed (Ao- 
seruie O) and, in ; pursviance thereof. tho 
order at Annexure P, dated July 2, 196-1 was 
passed, dismissiog the Petitioner with effect 
from that date on jwhich a copy of tbe 
Deputy Inspector<ícnond’5 order had also 
berá servea upon him. Annexure Q is an 
«rder of the ^penntendont, asfcing for a 
retom of the tmifonns and nppointment 
certifícate in view óf tho foregoing ordCT of 
dismissal. _ ,¡

6. Xlie Jfetitioner challenge* the order»
at N/1 to Q on the pound, ínter alio, lliat 
the requirensents of Articlc 311 (2) of the 
Constitutíon have jbeen violalcd In mnking 
tbe aforesaid orders iuasniuch os the Pcti* 
tionor was deníod jüío opportnnity of cross- 
examining witnessés at tlio inquíry held on 
tho charge and liís Service records wero 
takoi Into consldeitilíon lo awnrd Iho extreme 
penalty of «lj.'m>is*al, withont !̂ivítig hiro 
notlce tltat they vibuld be coosidcrod at thó 
ínmiíry. |

7. Btit, evwi aitsuinlng tluit tho conudaint 
of the Petitioner Was triio on fnots, he oan- 
not gnt nnv rellcf on the prtssmt jjrmmd 
If Proviso lu) in ínttnu-lrt!, to ercltulo tho 
opemfion of Clnasc (2) of Artit-.Io 311 «!• 
together, That clfluso próvidos for an Iníjuiry 
on the chargos at wlilt-h the dcllngoont $haU 
hnve nn opjx)rt«hity of belng netird and 
thereaftar to ntnke a r^reícntation npnlnst 
tho penalty proposed. wJiei« tlutt penalty ii 
dismissal. rewova! or reduetion in rank of 
a persoD hokling|a civil jx>st imder tbe Gov- 
emment. Tl>ereiis no dwputo os to a Palico 
OíBoer holding a civil post wnder th« Stato 
Government, *o ' as to be entitled to tho 
proteetíon of Clause (2) of Artiele 311.

8. But the ápplícutíon of the <mtire
daose (2) of Artiele 311 is «xcludod by 
Proviso (a) whiéh. «ays—

“ProvidM that this clause thall laA

Rs. 100 or, indefault to tuidergo simple
Petitioner was senfenced to pay a fine of

■RO
impnsonment'~Tfor one weelc. Hís nppeal 
againrt this séntenoo was dismissed (Annex­
ure F) and so was bis application for revi­
sión to this Courf, where ít has been hdd

•wat served with .tbe chwge-she<rt at An* 
1970 CaÜSS IX  G—21

where a i person is d&nnissed or re­
moved or redticed in rank on the gromid 
of conduet which has led to his corivictian 
on a criminal charge".

9. The P^tloaer has bean e<mviotod <rf 
the ofíence uhder Section 29 of the PoJioe 
Act fe» vtolating tbe order oí transfer to 
Nadia. Bot is contended on behalf of 
Üw Petiticoer |jy Mr. Cbakravarty, that tbs 
««prasdoR %imina] charge’ rcfcrs to chargo 
^ ’̂ aa <^enoel imder the general law óf 
«in»í«íid^:riK^ -^ Ich  i» ooák> ~
indiify''lm<nm' a ‘statutory offence’.
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4  ̂I 9a. S«ctioD 29 of the Pólice Act, 1861

provides—
“Evoiy polio»«ffioer who «hall be goQ^ 

^  any violnttoa._of duty or ■wilful breacn 
w  ne^ect of . .  .kwful order ntade by
l̂ mpeteat auPicáity............shall be liabla,
tm convictionf' beiore a Maglstrete to a  
penalty ttot tiiree naontbs' {tty, or

. to iniprboom^tr*iwftfi or without hard laboor 
for a perlod «aoeeding tkree mooths, cr to 
botli." -

10, ObvioDi^. Ai* is not a d u im  ól 
* a  offetye tacluded in the— Indian Penal 
Code, wfaidi constttutes the general law of 
,crún« ia  tilia country, bat an offencé creat> 
cd by a spedS «tatute, namely. tfae Pólice 

to be met with hy a stetatory penalty, 
questiou is wliéther (his consbtutea a  

‘criminal chargc/'» which expnasion Is not 
defined In the ConfÚtutlon or in,€be Oenertd 
Clauses A ct

H . The goestion has, therefore. to be 
answered with referenco to general prínci' 
pies.

12. The Díctionary meoning of tlie vi'ord 
|clm^e' In the kenl scnse T» ‘nccusation*. 
*Ci^inal ohttTge*, fliercfore, would tnean «>• 
cusation of a ‘crirno’. The Díctionary 
tneáning of the word ‘crimo’, a ^ a ,  
Is an ‘act punishablo "i>y lav/ (Shorter 
O)tford Dictionory). To jninfsh mejUM to 
‘inflict penalty on mí ofiende/. If theso 
Dictteniüy niramlngs prevail, «ny offonce 
which is crcated bv ony stnhite utid is puní- 
«fiiiblt! liy t»iy penalty Impotiod iheroby would 
l>r íHnludod wthlfl tlie coneept ©f a ‘crimt- 
nnl chanta'.

J3. Hie roost common wny «dopted by 
leíMUna fcreatl«eg It to define cria>r» by dis- 
titifrnlslilna ílíótn from civil wrtwKs. In SiJ» 
tnond on Torte <10th Ed., p. 7), the diiHno-
tion U foUow»;------

“The diiünctlon betwfien civil nnd crimi- 
uu! wroogi depends on tli<* nuttire of the 
nppKjpriat« * rwMdy provided by law. A 
civil %m>nĝ  One which ^ves rute to civil 
proceedlngs>—proceedings, that is to «ny. 
whidi have as thdr piurjwso the enforeement 
of s(^ e right claimed by the plaintíff as 
nRainst the defmdjwt: for «samplo, an ac-
tion for the recoveiy of a debt----- Criminal
proemlings, on the other hand. are those 
which havo for tlteir obj«ct the ptinishment 
oí the defendant for «oino act of whidi he 
is accused. He who nroceeds civílly is a 
claimont, denianding the enforcement of 
«orne rif?bt vested in himself; he who pro* 
cecds criminatly is an flccuser, demanding 
uothing for himself bnt morely the pani^* 
ment of the defendout for a wrong eomoiit' 
.fed by him".

14. ■ '^ e  dement of punishment as tibe 
tmna of a ciin» is also jMnpha^ed by

person in)inred; but; even ín tíxMe__
compematiou is awarded in addiMoo| 
punishment.

15. Qtiotiog observations io _
Wilsbere (Crii^nal Law, 17th E d , 
explains the easeñtial 
orime as foHowK ' * %

“The essentíal charaofcerístic o t ;_ _  
offence is th^  it ratails a liaÜHtjr^l 
mentí'  the domaíii of criminal Jo 
cao only be asontained by enu» _  
acts at any particular pciiod aié| 
by the„ State ta be crímes, aod^ 
common feature íthat they wfll b(»?_ 
posesa is that they are i>rohíblh»á¿i 
State and tíiat those who oommit '  
{nmished*. í

16. The oíd'' distinctíon
prohfbita and lóala in se h a s ______ .
c^ u s fi many áctj) which have betal 
punishable ah offencc by statutM' j'
mvolve any moral txírpitudc:

*Tn particular, nothmg in the
meter óf an art or omi.fsion can-
it from a civil) wrong or malee It.a.d  
offence, Theré aro, for cxample ,̂ 
breaches oí «tntutory rcgiilations 
laws which, b ^ u so  they ore pu 
crimloal procí^ngs, nnist be __ 
criminal ofícrices ihouch they do;, 
Volvo tlie slightest innra! blaine, $i,r 
ampie, ’thc faUtu’o to huvc a 
on 0 b io y cle !..."  (Salmond, II

17. B«t á irtatulory oífem^ 
be a criminál offence ‘’unkísí» thft|| 
ment is infli< êd w a rejidt_ef «f! 
ceeding»** (pJ 2; ilrfd.), i. e., in 
beforo n criiíiinnl courí,

18. J u d ^  l)y the ínrce ^ 
offence «ndw Sectíon 2!) of the ‘ 
iit a crimlnaJ offem’o and the . , 
an offea»ce Is a criminal diargo 
- (b) By the «tatute, violaHon 
wilful breacíi of any ortlcr madof 
tent Buthority has oeen prohiljití 
punishable bv fine or iíjiprísonm^,

(b) The offence ís triable bcíqmi 
trate, i, e,; a «Iralaal court.

(c) The íproceeding is o 
ingb«^use theobject ofthe 
the ^oniiemait of some 
to any coroplainant or person in tó  
«ct but tiw punishment of 
Pólice Offieer, and it started wiS 
cutio» (AbDonim D /1).

19. Cpnsequently, tíie instanfl 
fall tind^ tíie puwew <rf . r  
Axticlfl f l l  (2) of the Coa. 
ccmdosieM arrhm  at by moí 
ported by fl»  interpreta^m-S 
fjy ^0'^liil^ Courts to that d«v

I t  h ¿  been beld tiwst: 
oo a crindnal.

Winfield {Torts. 7th Ed„ I M l)  'and faw
í(0»rtline oí Criminal Law (16th 1 ^  p. 
5^)]..¿4°^>^.jtome o a ^  of^otwrse,. cnnifnal 
law '#iw 3ei for í^yment of nwnrtary etnn*

otfeace^ w ^ b e r  by finé of~Tr 
Jio
rali,: a«^ tt>at ~PO distincnon ,'g/

r by Üw oonvicted person to the daááa betwaen crimes involvinft



t, tiie Patitkma’ is tttitk d  to «noceed 
luse tberc was .idmitt^ly no order oí

Í 07O Mazáinnewii v. K. G. KJbria (S. JC Cbakravartl J.) (Pr». 2I-29)-[Pn. 1-2]

hidc and oltfacr crime» [Veolcabaraina v.
Traviaceiot Máúras, Aiii JÜ40 Mad»Í/£>: 
üuma Miíjijdr~vr StSia of rmjfab. A1R~'Í957 .
J’u n r ^ r  J a g a d ii ia K Z K 3 ¡= 6 ¿ a m = lB S r

^  --------- 1957 Ptm) 97 Ibid.. was
____ _ ,triiflHÍB~p{fcoces spedi
~34 of thMi Po ¡^  Act. artd ü thuj 

direcdy to tfae potat. ~
"  Í2,~1 havo no ^oubt, thorefore, tbat 
Clame (2) ofA rtide 311 was not attracfcd 
to the preaent case thafa- -ttcoordigriv» 
no opportunity to be~*ncnrd or jn q u íry v ^  
g~~faB~t«ld bdoro' dismtssing thc rTOííD ^

WHd tháFho hadi been convicted 
ition a» ot tiie tolice Act.

on
une

23. II. In view of the foregcHing find- 
ÍDR, it is not necessaiy to go into tbe que»- 
tjtm whothor an opportiinity was actuaUy 
pivcn to the Prtitíoner, Noverthclcss. I  may 
(ilKerve that a proceeding wa<< actually lield 
hy the Superfaitendent of Pólice bofore pro- 
jvising to dismiss tbo Potitioncr, but that 
liic Petitioncr could not avnil of thc oppojy 
tiinity to-4iuake his subtnissions agaüist the 
pnnidnnent^proposed, owing to h« recílad> 
trant attitude ¿>d misooac^tion about fais 
legal positioa.

£4. m . It «ms contended tfiat aSterpro- 
rooding to hold an iamtlry, Responmota 
cnnnot fall back upon tiio Proviso (a) to 
Artide 311 (2) and in thit connection re- 
]iunc« i* idiaoéd upon the Supreme Coiirt 
(iocision bt Ak«haibar Lci v. vice Chano^* 
lor. AIR 1961 s e  610. Bat that w u a 
cufio where two altemative procedore» vnro 
provtdeá íor hy lí¡e ftatutory provi»
«<(>ni u d  It was ludd that afto' to
« general prcwWon, the a«rtlK)rity. eo»ild not 
Ixi aOowed to talca reiK»t to tho iiton>
Ktmt povisiotu dte tpedal praoedíwe. 
Iltat oriochjio oansot acDlv to a caüe lilui

IV. It was nert contended that fte  
Impuaned oider is bad because it does not 
gíve me reasoas, as rofuúred. by R»g. 864 (b) 
of the Pólice Regulation* as to why tome 
punisfamflQt other thnn dismissal could not 
be awarded because thc convictinn did not 
Involve moral turpltude. But r«»uons have 
in fact been glven, namely, the «ervice 
carcer of thc Petitioncr, having 22 punwh- 
nipqts as Bgainst S rewards. Henee, t ^  
coiitention d« ^  bo rejected.

28.* The incidental nrgiiment that tf»e 
Service records wera referred to vríthout 
Siving notíce to that effect to the Petitíoner 
would also not succeed Ix^ause Art. 311 (2) 
is not appljf̂ blo, as held by mo.

27. y .  come -to tha <A>im-foc
salaiy fion» Januaw 2, 1960 to July 2. 1964, 
i. e., up to the date of dísmissaL On tídi

suspensión passed a^ninst hirn at any time.
28. It ís tnie that he i abscntod himsclf 

feotn duty, but even then thero was no 
no tice jî ven to him that his absonce would 
be treated as leavo withput pav if be did 
not foin at once. Even when his praycr 
íor casual leave was rciected no such ordcr 
was comnninicated to nixií lAnnexure 6 /1 ]. 
In GopalJcrishna v. State of Madh iVa., AIR 
1968 s e  240, the Suprenie Coitrt has hold 
tiiat no order under F . Ri. 54 of the Funda­
mental Rules could be mkda wilhout afford- 
Ing an opportimity to the jperson to be ofFect- 
eo, ofbeing heanlon/tíiis mattor tpedficaUy. 
Tbe same principie fhould be applicable to 
fte grant of te v e  widioat páy when th  ̂
Petítioner diff not «idc hr  extnordinary 
leave and eamed leave for #ome period was 
actually due to him (vidé para. 24 of the 
Petition), which was not rebutted.

-  -In .tltis view, thé Rule will be roade 
absoluto in jxurt. to this estent only that 
Respondents shall be comnuuidod to pay to tbe Petitioncr his fuli lemoluinents íor the 
period from January 2, 1960 to July 2, 1064, 
as if he were on duty. Ibero be no 
«d ar as to costa. i

Petition paitly «Ilowed.

Am lOrO CAtCinTA 887 (V 87 C 70)
S. K. CHAKUÁVARTI AND 

ANDL K. ÍSEN, JJ, 
Maztrannma nUaii} Mizinumessa BlIiL 

Anpellant v. Khondokar Golam Kibria and 
oOten. líespondent*. j 

A. F. A. P . No. 008 of 1968, D /- 17-3- 
1969.

M a b o m e d a n  L i w r ; ;  —  I n h o l t i t a e e  • —  

B u s b a m l  « m i  w i f e  — - O i w - i q w m w  c a n  t n -  

b e r i t  o t l i o -  a l t o  i u  s « n o  o U i e r  o a i M k o i t y .

Thcre is aothlng la Mabtmiedan I.«w 
to prevent « husbond or a wlfo inberitiHg 
the otlicr ^ u s e 's  ]^perty to sowo othcr 
capacity. Tuo rulo 0tat ncithtff the husband 
ñor tbe wifo is entitlod to tho Retum, so 
long as fhere is ahy otíwr bdr. does not 
produde the husbtmd from toheritft>g the 
residuo as a distant Idnsman.

i  (Paras Él, 7 ,  9  « id  10) 
Sudliir Kumar Aclu^a aiid Anal Chandra 

Chattaiee, for Appellant; Fiasanta Kumar 
Bandyapadhyaya, for Respoodent No. 1.

S. K. CHAKHAVARTI, J,i An interesfing 
Mint under the Muhoraedan Law- arises 
for determinatioa in this seopnd appeal. It 
is as to whether a hushand Ís entiüed to in- 
herit from his wife both as husband and as
a  distant Idnsmaa. li ------

a. The properties in disral» bdonged to 
«me Makdunnessa ;who died in Asbar 1857
B, S., and was survived by her husband 
Becha. On the death of Malcduim^sa,
LM /C N /F695/69/JH S/W
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;./v V. 1>ÍV. Sci'W. Noli. liLT. f.l. K. Grover J .) (rr.8. G.b)—|Pi;s. 1-2] Punj. ]G&

r b )  H a ilw a y s  A c t  (1 8 9 0 ) , S . 4 7  —  H u le s  t m d i ' r  
—  A p jM -i:d i.v  'Á ' ,  P a r t  U L K . '2 1  —  A p p l ic a l i i ! : t > - ,  

Jiulf 21 «nlv rt-íc;'; to n brfnrii o í i *r  lu 

c ; i i i  h a v c  n o l l i i i i ”  l o  d o  \ r í t h  a n y  c tc is - l i  t i n . '  
u i k Í c t  ( ! h ‘  M ih s t a i i í i v c  p r o v is in i is  o f  t t i c  .'.‘ . M i t í ,  
n a n ic ly ,  s o c t io n i  1 2 0  a iu i  121 o {  t l i e  R iii ls v a y -^  A r ; ,

A i in < > : A I H  M a n .  H i i i t w n v i  A c t ,  S . 4 7 ,  N .  1. 

C a s e s  r c f c r r c d :  C o i i r t u i s c  C h r o i io l o f a c a l  l ’a rn s

C46¡ A I R  1 9 1 6  M a d  3 7 5  Í V  3 3 )  :  2 2 6  I n d  O i 5  
8 1 .  V c n k a ta n m v . i K a y a U t i v .  M a d r a s  

I ’ r o W i ic c  .  2

J a i K is l ia u  K l io s la ,  í o t  l ’í í t jU íM H T ; F .  C .  M i t t a l ,  
fot I k 's p o i id c n f  \ o ,  J .

O R D E R — T l i i s  is  a  p c í í t io n  u n d c r  Articlc 2 2 0  
o f  t h i-  C o a v t i lu ü o n  L y  a  p - a ^ i  w l i c  w a s  e m p lo y e d  
f ls  ¡t \ w c f p t r  in  í l i p  J l. í i iw u y s .  O n  l o ü i  D 'x x 'm h e r ,  
1 0 5 5  !» •  p i ia i i . 'x l  K u i l t v  t o  c í m R c s  u n d c r  S c c l io n s  
1 2 0  u m i J2 J  o f  l l i c  I t i d n n  l l a i l w i i y i  A c t  a n d  w n s  
c o n v ic t i - d  b y  V í a j i is t r a lc  F i n t  O luv .s  a n d  d i r c c l r d  t o  
p a y  u  f i i i ' í  o í  l i s .  1 0 / -  u n d c r  S e c t io n  1 0 0  a u d  R s . 
2 5 / -  u i id f .T  . S « l io u  121 t i f  l l i e  A c t .  I n  d i f a i i l t  h o  
\v a s  t o  i i n d r r j i n  s in ip le  í in p r is o n m c n t  í o r  s e v c n  d a y s  
a n d  t \ v o  w c t fc s  r c s p c f t i v c l y .

A  d c i ia r ln in n t a l  r n n i i i n -  w a s  h e ld  ¡ in d  t l i c r r a d c r  
t i l e  p e t i l i i i n c r  w a s  t l i^ m is .s p d  í r o m  s c r v i c r  l i y  t h c  
c o n i ix j t o n t  n i i l l i o r i l v .  ' l i i i '  r c a s o ii  c ' v t l i  ínr b is  d is -  
i i i i s s a l  w a s  t l u i l  b«.- l i a d  Íxm -ii o m v i c l i  d  b y  n  C o i i r t  
o í  L a w .  ’l 'h c  iJ r t i l i o iK ’ r  a p p r i i l c d  i iB i í in s I  t f . c  <> d ..T  
o f  d is m is s i i l  1 ( 1  t h r  o l l k - r r  c o n c e r n r d .  T b n t  a p p c a l ,  
h o w c v e r .  J a l l r d .  11<' i i l c d  n  l « r l h < r  n p p c a l  t o  'b u  
C h ic )  ( j ) n i n i c r d n l  S i ip u r i i i t v i i d e n t ,  b u t  t l i e  s a in o -  
w a s  a ls o  d is in i.ssc< l.

12) Tlio in a in  jK i i n t  I h a t  b a s  b i 'c n  r . i i s c d  o n  
b c l i a l l  ( i f  Ib ir  j j f ' l j I i i ' i K ’r  is  ib a t  b n  w ;¡s  d i ' i n i v s i - d  
h o n i  .sr r v ic c  in  v io ia t io n  o l  I b c  n r o v is io i i x  o f  A i  H e lo  
3 1 1  o í  l i l e  ( ^ i n s t i i i i t i o i i .  I I  IV. f i o w i 'v i  i ,  1  h a i  l i o m  
l l i f  p r o v iM )  t o  A i l i i - I r  3 1 U 2 '  t b a t  t b r  i n o t u  l i o i i  o !  
I l i r  . i ( o r i ’s.TÍd t l i i u s o  < ; ! i in ic l b e  c l . ' i i iK  t i  l i y  ,i j i  is  l i  
« ' l i o  is  d is n i is s ix t  < 1 1 1  t b i '  u i o u n d  o (  ( o n d i i c l  w l i i c l i  
l i i i d  ) i  d  t o  b is  « ' « v i r l l i ’ i i  u n  t i  c r l n i t i i i i l  c b a r g r .

í (  is  i - o i i l c i i d f d  t l i a l  Ih i-  i> 'i « l i i i b  I b i-
p c l í t i o i u - r  w a s  c o i ’ v i r t i - d  b c i t i j ;  i n i d i i  S c c t to n s  1 2 0  
m id  121 o l  i b f  I n  l ia n  H a iK v : i\ 's  A r l .  c o i i l i l  n o l  b r  
r c u a r d c d  t o  b i l l  w i l i ' i n  I h c  a b o v r  p n iv iv o ,  a>. I b r  o f f -  
('.m -í’» « i v u i 'c d  b v  t l i f  ! iU ir c s ; i ) d  M - c l io i i \  t o u l d  l i n t  Ix? 
r c t t a r d e d  lo  I w  c r i i n i n i i l  in  i b r  .swnsc in  w l i i c l i  ib a t  
f x t i i r s s i t n t  ís  u s r d  in  * b f  p u iv is o ,  n p p in i ' l i i R  f i i  A r l Í -  
f i i -  3 1 1 .  U  is  n o l  p o w b i n  lo  i i< « t l> I  ib i s  c o n t c i i ü o n .  
A jí  i d c n l i c a l  p o in t  « a n ic  >ij> i o r  < t m .s id c r a l io t i  I h í I o i v  
IS y i- rs  J . 1 1 1  V c i i k i i l i i i , u n a  v  \ f a d i ; r .  ] ’ r < i v i i u r ,  A l l i  
l O l f )  M . id ,  37r>. i i  la s c  in  w i n i i i  t l u ‘ j i i n v i s i )  in  S c f .  

t i o i i  2 4 0 (3 )  (a )  o f  t i l e  G o v o r iu i ie n t  o f  l u d i a  A c t  h n d  
t t i  h ü  c x i im in i id .

' l 'b o  I i- a rn e d  ] iu U 'i«  Im s  obs<‘ r \ ’f d  t b a t  t b o  w n y  i i i  
M 'b ic l i  l l i o  W o rd  ‘i  h n);»*’ h a s  In -c n  u s c i i  o b n m i s l y  
c o n le in p la l t 's  s o n u -  a c c i is a l io n  a n d  n o t  m c r e l y  u  
c b a r R c  in  t h f  I f c l i n i c a i  .scnsc  o f  t b c  C o c h - o f  C r i m i ­
n a l  l ’ r o t 'c d u r o ,  I n  t lm t  c a s e  i\  p e r s o n  l i a d  h e o n  c o n ­
v i d a d  o f  C o i i t o n i p t  o f  í ^ o u r t  í t  i t  w a s  h e ld  t l i a t  n l -  
I h o u g h  a n  o f f e i i c c  o f  t b a t  i i a t i i r c  m ig h t  n o t  f a l f  
w H tb in  t b o  n a r r o w  b 'm its  o f  i b c  o f f r i iC c s  in  t i l e  P e n a l 
C o d f ,  i t  w i s  n p v e r t h f l f 's s  a n i a t l o r  « iv in í»  r is e  t o  
n c r im in a l  c b n r p c  w i l b i n  ih e  n ic a n in g  o f  t l i o  p r o ­
v is o  j n  S < -c tio n  2 4 0 Í3 )  (u ),

I t  w a .s h e ld  t b a t  as  t h c  d i.< n iits s i'd  o f f i d a l  l i a d  
f ic f in  c o n v ic te d  o n  a  c r im in a l  c ' ia rK C  t h e  f o r r o  i l i t í c s  
r c t r a r d in c  n o l ic e  a n d  a  r c a s o n a l i le  o p p o r l u n i t y  of 
s h o w in j '  c a n s e  w e r e  n o t  n c c e s s a ry  t n  l i e  0 ( iñ p l i e d  
w n th .  W i t l i  r c s p e c t .  1 a e r e e  w i t h  t ’ ie  o f  t h o
I c a r n e d  M a d r a s  I i i d g c  a n d  h o ld  I h a t  i n  t h e  p r t s e n t  
cas i»  i t  \va.s n o t  n e c e s ,s a ry  t o  c o m p ly  w i t h  i h e  m n n -  
d a l o r y  p ro v J s io n s  o f  A r t i c i e  3 1 1 ( 2 )  ó f  t h o  C o u s t l t u -  
t io n .  ----------------------- -------- — --------  -

•. . 'Jlif- fncti of tlic- Bmn1>ay case 
' : :t .
, ¡ V .Sh.ih J. liic priniarv giiCílio¿ 
i. niiimlmu iii tbnt u)ii>licutu> i 

¡iir iit (if Wagcs A«thf;ii'y luid jiiris|- 
;f, ii ilir appiieation madc liy (be 

n!. ii iin;: tbat cc should not havc btcíi 
(1, ;i ürush paiiitcr iinder tbc Nolitica*

. ir.i U. <niil>fr 1 9 4 8 . iind fhat be slioulá 
1 liii iixcd under flie carlier Noli-

. i  S I . ' I  December. 1 9 4 7 .  [I

1 'i:n nucKtion of nny ro-classif¡c.itíon by
..! Noiification in tbc prcscnt a-se.

■ r̂ -xl (í.iit pvcn in the 3o in b a y  case (life 

I I. .  1! i.ord.ships oi the Sup rem o  Court

■ .i .mil followitl atid tbc dfcision was 
H’iit of tlié }uQgmont of tlie Supremo

, I i.'̂ cnt ca.sc the pctitioncr.s rcly on par- ■ 
wbidi ion» tbp basis ol tbo coii- 

■ ,..i, !hr jxirfjcs and fho casc of the rail- 
i ‘ i! iin’ iK'titioncrs are not cntitled lo this 

, iM¡ji«iii-d in the dociuncnts in quc.stiori. 
...Iv iH a matter which wouKI be wi bin 
.li'.ii ni the nutliority uudci tbc Act tt)

(lie duliu'tion «f pay i.s ndmiUc[l 
; I h lliat Ibc pctitioners are Oiiiili'd to

li so ins lo «IS tbat where ccrtain waRils 
• .i.iiiiilii iNy paid and ihcn tho ínii/oyA 
, U .lf/I 'S  !ll a lowcr .scalo tlic CHK■̂tloil
........... . t<> wlictlipr tiie ífm2)Joyrr ís cnlillcil

il. it mmÍih'Iíoii or dcdu cU u u  a n d  this has to 

l. i lív llic milhoiity.

li. Ii fimliHct OÍ sar''icc til n rcdnccd riitc 

I. .. I.ri'ii brouKht to onr noiiir an d  it 

!,< .1 iiiiilalr'ral act Dn  tbc !>art of Ihr tiiil- 

vhuli  i||'' wnKCJ W'cro rrdiicod iind ilk' 

,’!i. ttiir.» íir-isifd on  m4ikii)jj paym cnt at li»

 ̂ I A U  llic.se nrc multéis wbicJi inu.sl 
i i!u iiiiiiinrity (inder tbc l'nyninil óf 

! !■' «irlidc, [I

I , .  iii<- i r - m U  i t  n m s t  1)0 U f l d  tUn< t b e  q i n  s-
. h : i : . r  i i i  l i l i s  « l a l l r r  f a l l  w i l b i n  i h c  j i n i s -  
' 0 ; i  . i n l l iD i i l y  c o n . l i l u l c d  t i m l r r  t b c  l ’ a)>- 
\ \  -  A c t  a n d  t b t '  ir d i ic M m »  in  v v u k c s  in

• ■>11 ! inrrt n i r i i t iO l i c d  I x í f o r e  lulls w i l h i i i  t l w  
i. .iiiilion In  w a g í-s , ”  j
II.is ¡u titlou Avill.tiQW be phu 'cd  bcfi re ja 

■.¡:i¿!r jiid.ms ior ’dtsjio.sHl iu accordancv

n t i f e r c t i c c  f t w w e r e d  ¡ ic c o r d in g ly .

a h í  l ' f V l  1‘ U N J A B  1 6 9  ( V  4 0  C  5 4 )

Á. N. CROVER. J.
rlifina, I V U t io i i c r  V. DivisioiiS1.
\ n r l h t - n >  K ly .  N e w  D c l h i  

li< -¡i.iiiiirlll.s.

V- :, \ „ ,  5 9 1  o f  1 0 5 7 ,  D / -  1 6 -9 -1 9 5 H .

' . . i ; - . i l l i i l i o i i  o f  I n d ia ,  A r t .  3 1 1  ( 2 ) ,  P r o v is o  
t io i i  o n  c r im in a l  c h a r g c  —  C o n v ic t ió n  

> • u . i l r r  ,Ss. 1 2 0  a n d  1 2 1 ,  K n í lw n y s  . \ c t  i f -  
■ - l.S iJ I l) ,  S s. 1 2 0  o n d  1 2 1 ) .  ,j

. ! i l i . i i n c ’ in  .A r t.  ;511 (2,>. lV o v ¡ - .o  (ia'' 
" II'-  . ic c t i.s n t io n  . in d  n o l  n i c r f l y  i a 

t n  l i i i i c i d  s u n s e  o f  l l i c  C o d c  o f  Q i m i -  
' c h a r g o  n i id c r  S s. 1 2 0  a n d  l í í l ,  

'  ' :i w l i i c h  a  jv r s o n  is  c í in v ic t c d  f i l i s
; i 'u iv i»  as t h e  o f fe n c c s  c o v e r e d  b y  t h o  
' ! |"m s  c a n  b e  r c g a r d e d  t o  h e  c r im in a l  i j i i  
> i v . 'l.ú  l i  i l i a t  e . rp re ; !s io n  is  u s e d  I n  th e  

1 1 ) 1 6  M a d  3 7 5  R o l.  o n .
( P a ra  2 )
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( 3 )  M r .  J .  K .  K h o f f la ,  w h o  á p p e a r s  Í o ra p p e a r s
has mised onothtír point. He has< jnvited my 

lUoa to Rule 21 appearing in IX ^  tha rules 
Appendix 'A' fr a m e a  in punoance of Seotioo 47 
Ui« índian Ruilways Act Xbii rule is in tha 

î Do«vin̂  terau:
"Any  p u i 'ü o n  o t h e r  t l i a n  a  r o l lw a y  s e r v a n t  c o m -  

It t iD K  a  b r e a c h  oí a n y  o f T í r ^ m t e s ~ i ñ  t t ú s  P i i r t  
. lU ,  o n  c o o v t c t io D  b e ío r e  a  M a g ls l r a te ,  b e  p u a is b -  
¿ > < b lo  v W th  f i o c  P x t e c d t n i j  f i f t y  r u p c e s ;  a n d  a n y  
f t a l l w a y  s e r v a n t  c o m m U t i iu ;  s u c h  o r e a c h  s n a l i  f o r f e i t  

« ,4 í^ iun . n o t  c x c c e d i i i g  o n e  m c ;n th ’s  p a y .  w h ic h  s u tn  
|  a n | j r  h e  d c d u c t c d  b y  th e  H a iJ w a y  A d m in ib t r a t i o n  

h ls  p a y . ”

$ r M r .  K h o s la  w n í m id s  ih u t  t h e  p e l iH o o e r  o n  h is  c o o -  
■ '  \ i c t i o n  w a s  l i a l ) I c  t o  f o r f e i t u r o  o f  o n c  m o n t l j ’ s p a y  

í  i i o d  th<» p e n a l t y  h a v in x  b c c t i  s p c d l i c a l l y  p r e s c r ib e d
q u c s t io n  o f  h iü  d i im is s a l  a ro3C  a n d  t h o  p e n a l t y  

d ls m ís s a ..........................................................

lé w .  n n d  v v i lh o u t  a n y  íorcc?. U u lo  21  r c f c r j i  s p « c l -

«f níssal could not liavc i)ecii impo^ícd iipon hini.

‘  u J ly  ■a r g u n u in t  t h a t  h.ns b c t n  r a is c d  Js w h o J ly  b a s o -

' f e a l l y  t o  " b r t - a c h  o í  a n y  o f  t h o  r u le s  li»  t í iL i  p a r t . ”

4 ' ;  T h lü  h a ü  r r f c r e n c a  t o  I ’a r t  í í  o f  t h o  r u le s  w b ic h  
V '  b o g l i i  w i t h  t h c  C h a p t u r  < : i i t i t le < l 'C a rr ia B O  o f  I ’ a s s c n -  

K g ts rs ’ !U id  c in ls  w i t h  U u lo  2 0  in  C l w p t t r  I I .  I t u l o  21 
[ a n p i ' i i r i i iK  i i i  ( " l i a i i t c r  l í f  w l i i c h  i i t ) t i u ; i f l  i i i  P a r t  
t i l  g o v o r iw  t h o  b r c a c h  o f  o t i l y  th o s o  r u le s  w h ic h  
[ a p p o a r  i i t  C h a p t r r s  I  . im l  I I  u f  P i i r t  I I  oí t h o  r u l t s .  
I M o r e o v ü r ,  U t i l o  2 1  > in lv  r c f r r »  to  a  b r c i i c h  o f  t h o  
| r u i« 8  a t id  c u n  h u v o  n o t h t n j j  t o  d o  w i t h  a n y  c o n v lu -  
¡ U o n  i i i u l o r  t h o  % u l)s ta i( l iv o  p t o v is l im s  o f  (h o  s t a t i i t c ,  

n « u n d y .  S o c U f in s  1 2 0  « n d  121 « f  t h »  A c t ,
(4 )  K ü r  t l i i !  r ts a s o iif  g iv tm  a b ' i v a  t h is  p u t i t i o n  

* fo lfc l i i n d  (■< ( l is i i i ts N r t i .  f .  I io w c tv t  f .  I tw V o  th u  i ia r t i c »  
t o  Iw '. 'ir  t l iL ' l r  in v r i  c u s ts  in  t h l i  C o u r t .

• C . M . J .  P e t i t l o n  d i.v ru is .'.dd .

A l l í  l f ) 5 f )  l 'Ü .N J A U  1 7 0  ( V  40  C  5 5 )

K .  L ,  C O S A Í N  A N D  H A I Í B A N S  S I N G l í .  J J . 

J a i ia r d h . m  B h a i 'w a r t  D a s * .  A p p e l la n t  v .  S h a m  
L a l  N a i id  L a l  a n d  « t h r r s .  l le s p o n d c n L s .

F i r ' . t  A r ip e a l  N o .  2 2 2  o f  1 9 3 1 . D / - 2 7 - 8 - 1 9 3 8 ,  
f r o i i i  P r e l i i i i i i i iu - y  d i - c f c o  « f  á u b .  J . ,  I s t  C L is s ,  
H o s J i ia r p u r ,  U / - .1 - 7 - L 0 3 1 .

(a )  T r a n s f c r  o f  P r o p e r t y  A c t  Ü S S 2 ) ,  S f .  9 2 .  
' 6 0  —  C o - in o r tK d u u r  r e d c e n i i i ig  w h o to  m o r t g a s e  —  

- R i f ih ts  o f  o t h e r - ' f e - m o r t g O K o r s .

T h u  p m v is io i i s  o f  S . 9 2  o f  t h e  T r a n s í e r  o f  
^ P r o p e r t y  A c t  d o  m > t a p p ly  t o  th o  F u n fa b .  A  c o -  

- ^ o r t R a g o r  w h o  h a s  r c d e e m e d  t h o  w h o l« i_ n io r t g 4 s o  
¿ q u i i i o t  b e  t a k e n , t o  h a v e  l> een  s u b r o g a te d  t a  a l l  

r i f jh t s  o f  ifííi o r i i< i i i ¡ d  n io r t f ¡a g e e s  b c c a w s e  h e  
i i i  n o  c a ^ C h u  r c ! ; a r d c d  t o  h o ld  a  m o r tg a g e  a t  

i i i i  h ls  o ^  s l ia r e  n t  t h e  o io r tg a i^ e d  p r o p e r t y .  
• d i 'c m in g  th<* p r u v io u s  m o rt^ a g e ;»  t h e  C ó -  
i i ; n r  b c c n in c  c i i t i t l i ' j l  t o  r e i in b u r s e m e i i t  o f  
u u i iM t _ p u id _ b v  h i i i t  i i j ,  « i^ p e c t  o t  t l w  s h a ro »  

■!'i<.rr“C o -m ( jr t i ;a j : tW i . i i i d  s u o c e m lix l tO  t h e  
í j i  t h e  . p r c v i t í o s  in o r t c a i jc e j  o n ly  h i  th i.<  

Í í  w i l !  b t*  in  a c c o c í  w i t h  t l i e  p r in c ip ie s  
• ' ( ¡ u l t y  a n d  g o o d '^ J o iis c iu n c c  t h a t  c a c h  
r in o r tg a g O T s  in a y *  r c d c e m  h is  s lu ir e  o f  
N b y  p . iy m c n t  ■ -o t  t l i e  p r o p o r t io a . i t e  

l l v  p a id  b v '  t h e - 'r e d e e m ii iR  O o - m o r t -  
i r ü c g r i l y  o f  t h e  o r i i j í n a l  m o r t ^ a g c s  L% 

ri ' \K - tc o e c .  I t  \ v i l l  b e  in  a c c o r d a n c e  
j t  i : ' I ' Í _ _ q £ _  ju iÜ c e .  c q u i t y  a n d  ^ o u d  

a i! i> w  t h e  o t h c r  C o - m o r t g a í jo r i  t o  
r e d f i  la  th e fc ,  sh .ir< - o f  th» í p r o p c r t> ’ o n  |M > T tie n t  o f  

^ h e  p r ' 'p ' ' r t l 0 n a i> ‘ im o u m  o f  t h c  m o r t i ja f íe  m o n c y .  
Xjosc  I . . IW  d l.« u s ^ •  i¡ .  'P a ra s  5 , 7>

. . A . i t i o :  A I R  c ;.M n . T .  P . A c t .  S . 9 2 .  N .  4 .  15 . 
"S . 6 0 .  N .  4 0 .

Baut  L a l  f Qosain é  Barban» Singh JJ.)  A .  I .  B .

( b )  T r a n s f e r  o f  P r o p w t y  a J  ( 1 8 8 2 ; ,  S . 9 2  ~
B ig b t s  o f  s u b r o g e e .  jj

T h e  s u b r o g e e  c a n n o t ,  a c c o r d in g  t o  t h e  r u ! . , 
^ o f  ju s t i c e ,  ^ l u t y  a n d  g o o d  c d n s c ie o c c  as  a p p ;, .

c a b le  i n  O ie  i ’ \ in j a b ,  c la im  a n y t h in g  in o it»  i i
w h a t  h e  h a s  l i im s o l f  p a id .  .A IR  í 10 .73 S C  [  l ' . - l i

A n n o :  A l i t  C o m .  T .  P .  A c t .  S . 9 2 ,  N .  •!
¡I { l > a .  , .

C o s e s  R c f c r r e d :  C o i i r t w i s c  C h r o n o lo g ic a l  l ’. u j .

C 5 T  A I H  lv),>3 S C  l  ( V  4 0 ) :  1 9 5 3  S C R  
2 1 > .  C a t u 's l i i  L . i l  V. J o t i  P e r s i ia d  j

(íi>  A I H  iy :¿ ; j  L u h .  1 2 9  ( V  lO ) : !  0 9  I n d  C a s
í%>3. A l i  M b . i r  V. S u l t i l m d - M u l k  

C 4 1 )  A I H  1 9 Í 1  L a h .  4 2 1  ( V  2 8 )|; 1 9 7  I n d .
C a s  6 2 0 ,  P h u la  S in g h  v .  H a h ia m a n  i

( ’S -D  A l i {  1 9 .J 4  O iK Ü i 3 4 8  ( V  2 1 ) :  1 3 0  I n d
C.«.s 1 4 0 ,  S a r f a n i í  v .  N fo h a n im a d  S a h n i

F .  C .  M i t a l  a n d  G .  P .  J a i n j  f o r  A p i w l l . m i ,  l i  
N .  .A g g a rw " .d  a n d  lU  N .  A g g a r w a J ,  f o r  H e s p o in lr n iv

J U D G M E N T . — T h o  r c l a t i o n W p  I k I w w h  l i . ,  
p a r t i f s  t o  t h o  p r o s c o t  c a s o  in c le a r  f r o r a  t h o  [ n i i -  
g r c c - t a b lu  g i v c t i  b c lo w .  ¡i

(Scc. pcdigrcs lahU on\j>age 171)

( 2 )  T h t !  p .n r tlP í! o w n o l  c o n i ld o r a t i t e  I s u u U h J pn». 
p c T t y .  s n rn f-  o f  w h i c h  w a s  u i i c c í t f a t  a n d  t h o  n ih r r  
i n n i . . i i K x - s l i a l .  I i»  1W 03 L i d  C h iu í d .  l í b a l a »  D «
a n d  l ’. c l i  it>o< t « i i ) í { x l  .10  k . in a ls  8 «k I  11 t n a r m *  o f  l u»! 
which K a h i  M i i l  « n d  o th o M  w l t h  p o s to i ix lo n  lu í 

.•iu tn  o f  R -i. 2 . 0 0 ! ) / . ,  I n  1 9 0 - í  L a l  U h r t o d .  in . . s  ; 
v va o  B c l i  i i n d  tho son* of N m n a n  m a d n  .« -.mu-  ̂
p ld  in o r tK H K c  o f  unotht^r 88 k a n a lu  «nd 15 mnUt | 
o ! h u id  f o r  n s m i»  of R # , 2 , 0 0 0 / *  fa favOUT u l !)i« i
s a n i o  in o r t g a « e c s ,  j  i

I n  lO O U  fJ in  x < m rn d  m o r tg a g o  w m  a b o  c o t jv .  a ,  | 
o d  i n t o  i i  u s u f r u c t u a r y  m Q r t¡ { « K » !v v ith  the r e s u l i  
t h e  r o o r iK a a c e s  c a j i i o  in t o  p o s x ^ l o n  o f  t h e  '- ' i ' " »  
ia n d  c -o v o rc d  b y  iM i th  t h a  O T o r tS ^ g e *  a n d  n « - 
1 3 9  k a n a l i  a n d  f l  i n a r l a í .  F r o m  1 9 1 4  t o  l í t ó i  11 
t c e n  á ü d i t io n a l  c h u r g e s  w o r e  CT|oatetl o n  t h e  j 
s a ld  la n d  b y  d o c u m e í i t » ,  E x b ib l tS  D .  3  to  D .  l " .  J " *  |  
t h e  t o t a l  a m o i t n t  < 'O v e te d  b y  t h e  a ío r e s a í i i  i i t  ' •* |  
a d d i t i o n a l  c h a r g e s  c a m a  u p  t o i  R s . 1 1 . 1 8 3 / - .

l i l e  m o r t g a j r o r »  n u d o  a a  l la p p l ic a t io n  td  
C o l le c t o r  l 'o r  r e d c m p U o n  o f  t h o  m o r tg í ig c - .  >■■■: >' 
tJ ie  R e t le n ip t í o n  o f  M o t t g a g e s  ( P u n ja b )  A c t ,  .i : '  ̂
re a s o n s  w i t h  w h ic h  w e  u r c  n o t i n n w  c o n c e rn -  ■ 
s a id  a p n l i c a t i o n  w a i  d i- .n tL 'is e a T  I n  l i t e  yt-.u 
íi s u i t  í o r  r e d e i f i p t i o n  w a s  f i l¿ d  b y  a l l  t ln -  
h r a n c h e s  o f  C o h in d  H u m  a n d  o n  th e  K i ' l i  
lü -1 8 .  a  p r e h n i in a r > ‘  d e c r e e  w a jf  o a s s e d  f o r  r. 
d o n  cm  p a y m e n t  o f  R s . 2 5 . 3 3 9 / 1 1 / 3  o n  o r  I 
t h o  1 4 t h  o t  / a n u a r y ,  ‘

J a n - n r i ih i in ,  d e le n d a n t  N o . , 1 .  a lo n e  p n í i;  
e n t i r e  a n i im n t  b y  d e p o s i t in g  f o ,  10,000/- • • ' ' 
1 4 th  o f  J a i i i i u r y ,  1 9 4 9 ,  a n d  t n e l  b a la n c e  o n  t:.<- • ' *' 
o f  J a i i i u r y ,  1 9 4 9 .  O n  t h e  l l t h  o f  M a r c t ' .  ■ *’ ' 
a  f i l i a l  d c -c rc fc  f u r  r e d e n jp t io n  w a s  p a s s c d  in  ■ 
o f  t h e  n io r t g a g o r s .  I n  e x r e u t io n  o f  t h e  d< >- ’ ‘
i . a r d h . m .  i l e f c - i id a n t  So. 1 .  g o t  t h e  p o s s c  
t i t o  e n t i r e  ¡ a n d .  S h . im  L a l  a ñ i l  S a l i i f  I t - i in  
tü ’f s  U l t h c  p r e M m t  c a s e , t h e n i b r o u g h t  a i i  
t i o n  f o r  r i 'd c i n p t i u u  o f  t h c i r  s h a re  o f  t h e  n i '  - 
p r o i / e r t v  b u t  t h c  « u in c  w a »  d i*M n i'.sc< l b y  
io c t o r  f o r  re a s o n s  > W th  w h i t l i  w e  a r o  n o ;  
c í in c c r n c d  i n  t h o  p r e s c n t  c a s e .

1 7 (0  n r i " i c ! i t  s u i t  w a s  b r o u ^ h i  b y  S h a n i I - ‘ ’
S a l ig  I l a t n  0 ! i  t i l e  I G t i i  o f  J .u u i 4 r y ,  1 9 3 1 ,  f o r  ' • 
t i o n  o f  t i l . - i r  o i i e - f o u r d i  •J ta re  j i n  la n d  d e ^ í l  ‘  
p . i r a  i . i h !  ) o f  t h c  h c a i l i n g  o f | |  t f i e  p l . i i i i t  ■■ 
t l i i r i l  ^ iu u • c  o f  L in d  d o s c r t l ie d | |  i n  p i i r a .  ’
h c a d i i i í j  o f  t i j *  p l a l i i t  T í i e  p la in t i f f s  a l l í  ; : ' 
t h i - v  v . 'c ro  c n t lH c -d  l o  t l i e  r w le m p t io n  o f  t í i n '  ■■ 
s a id  s h . ir e s  o a  p a > T n c n t  o f  R i .  ^ 8 7 9 / 2 / 8 .  
n io r t í j a g o  m o p c y  oí t h c i r  s b a r a l
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Civil Vásc. Appn. . J . .  .-f. .  ./ 1 9 ^ 4 '-

üma Shanker'^sra  ........... j Applicant

I n  a e :  ?

:;rit Petition No. 4954 of jl983
II

Una Shanker tVlisra ...........  j Petitioner

Vs. j

i -
Union of indias. Others  ............. | Respondents

APi-LICATIÔ  FOR AVIEKDIKG vV̂ IíT P£T1TICN
í

! •  That the petitioner has filed the; above cited V/rit
■I

Petition challenqing the validity of the ;order pa ssed by the
!)

.íespondent No. 3 as contained in Annexuré No. 4 to Writ ?eti+ion 

uhereby the rsspondents have dismissed the petitioner from the

services of the department with effect -̂ r̂om 17 .6 .1980 .

il

That no show caus© notice as reguired under Rules 14 +o 18|[i
'i

a M  19(i) of G .C .S .G .G .S  "Uiles 1965 was  ̂ served apon V'im. Tbes©

V V 1
^ | e s  specifically provide notice to be served upon the person 

that the person against whom some o^der is to be.passed s^alT

in position to defend hinnself,
V

/
3 .  That feeling aggrieved by the ¡afebitrary order psssed by 

the respondent no. 3 ,  ,the petitioner preferred an appeal before
I

the respondent no. 2 through the Superintendent, District Jail ,
i

Lucknow as contained in Annexure No. 6 to Writ Petition.

4 .  That the petitioner filed dctailsd rCininuer/rsoresenta- 

tion on 15~5-B1 and again filed detailed rerainder/reoresentatir'n ■ 

dated 26-3-83 as contained in Annexure 8 &9 to ?/rit Petition

con td . . .2



i

K

^  rsspectively anriexing all his previous apoeal/reoresentations 

already filed bsofre the respondent No. 2I, Also petitioner 

submitted notic© under section 80 CPG asJcontained in Anrexure
f I

IM0 . .X IV  to t he Vírit Petition. ¡I
II
!l

5» That the respondents have always informed the oetitioner
I

whenever he met as the specific averments raade in t^ara 23 to the

í
the Writ Petition. The petitioner was t«pld that he is an 

outside-r henee no reply can be given tf> him»

■»
6 .  That the petitioner under constraint filed the present

I
1

-V Writ Petition as the Department was neither cancel!ing his
í

dismissal order ñor decidiing fois appea'i.
•I
,1

[j

^ 7» That the above Writ Petition was admitted by this Hon* ble

Gourt on 20-9-83 and the respondents were directed to file the
r'l

counter Affidavit» Thereafter on several occasions the case
j

was listed and the respondents counsel sought the time for
j

filing counter Affidavit.

í

8 . That on 6-4-1984 Hon'ble Mr»J Justice K.Nath was pleased

to pa ss the order allowing 4 weeks tlime to the respondents to.

i
file the counter Affidavit and also ispecifically stated in the

/ '  , o^der as this to be the last opportunity for respondents to file

tVie\,counter Affidavit as no further time will be allowed to them.

^  r' í

^  - ' I  I
'C \ That despite the court order dated 6-4-84 the r^espon-

y ■ / ■ j

énts preferred not to file the Coünter Affidavit in the V^rit 

Petition even after the expiry of 4 weeks time and till this 

date/á.

10. That the respondent Ko.’ 2 'vide his order No. ST-QF/ 

Appeal/USVl/17 dated 2-5-84 decided the appeal of the petitioner

filed before him from é-ii" jail dated 2-8-80 and reminder/

li
representations susbequently subi|iltted. It is submit ted that the 

respondent No. 2 have dismissed t̂he petitioners appeal ignoring

j
i co ntd»• • 3
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thü expressed provisions for issuing notice to the person 

concerned before passing any dismissal ordér, so that the
j

pGrson concerned may be in a po sitio n to <^efend bimself.

I

11. That in view of the fact that the! aooeal have been decided
I)

the above cited Writ Petition neer’s amendíments to be inforporated 

in that regard;! in the following manner í

3 :

I
12, That paragraoh 23 the following Jmay be added ;

(23(a ))  That the r«>spondent No* 2 have jbommunicated the decisión

M- taken on the oetitioner’ s appeal filed íbefore him vide letters as
! j

coní|ined in Annexures to. 6 ,  8, 9 ,  lljg. 12 to the Writ Petition-

on 2-5-84 which was received by the petitioner on 5-5-84. Víhereby
lí

the respondent ívo. 2 have upheld the decisión taken by recpondent
'í

No. 3 to dismiss the petitioner frojn éervice^of the Department, 

in view of petitioners conviction in̂ &ij«tárl case No. 250/1973  of

Session Gourt and^«4vü case No. 327^^1974 of Hon'ble High Ck)urt.

'í
A true copy of the decisión cormiunicáted by the Ap^ellate 

Authority is annexed herewith as Annoxure No. 15 to the Writ

‘I
Petition. It is further subm^tted that the petitioner has al so 

filed appeal/representütion regardiíig bi4 illegal suspensión order 

v'^?'^^ch is still pending with resixindent No.2 and no decisión has

\ '\v
áoĈ ftar been comn:iunicated to the petitioner, which have beem 

«xMarífidked in Writ Petition as Annexures raarked 10 8.13.’

i ^S ib ) )  That the petitioner submilís that the Appellate Authority 

-¿í^-'have failed to take notiée of the  ̂ specific provisions contained 

in C .C .S .CC8 .A  Rules 1965 whereby it is obligatory on the respon-

dent to serve the notice showing * cause to the petitioner as to 

why the action should not be takénagainst the petitioner.

(23 (c ))  That the learned Appellite Authority erred in holding thal? 

the petitioners conviction cos+s moral turpitude and in the
j

circumstances his retention in |the department is not desirable.

■

contd...4
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y,
It is submitted that the findirgí of the Appellate Autbority

if
ij

is against the settled Law as piopounded by the Supreme Gourt of
lí

India in its various decisions. }
¡¡
iiI

13. That in the grounds mentioned in the Writ Petition after

I
ground No. 18 the following grounds may be added in Writ Petition

as under : ?
í
í
il

(19) Because the impugned order contained in Annexure No. 

15 to the Writ Petition is against the Law prooounded by the

^upreme Court of India with regará to; the cases falling under the

■i

category of moral turpitude. |
[!
II
ii

(20) Because the learned sppei^late authority failed to 

appreciated the fact that the respondent No.3 had no occasion to

have all the material facts before him without affordini® the

í
petitioner the opportunityto place tihe same before him.

ij

i

(21)Because the learned appellate authority cannot remove
lí

the inherent illegality of the ordet passed by the respondnent

No. 3 as contained in Annexure No. # to the Writ Petition.
■i ■

(22)Becuase the learned appellate authority had no juris-

^riááction whatsoeve-?r to add in the order of resoondent No.3 by

,]^^jucating himself for the first time on some issues.

(23)Because the petitioner-was dismissed from the services7

without affording any op iortunity -to s’̂ ow cause and in the
i

circumstances the order contained ¿in Anrexure No. 4 to Writ
II ■

Petition is illegal. I

13-» That in the prayer the follov/ing prayer mey be incorpora-

ted sfter prayer No.6 in V/rit Peijition es under :
- 'i

(7)Issue Writ,order or élrection in the nature of cer+io-

li

rari quashing annexure Ko. 15 toj Writ Petition.

ccntd.. .5



^  15* That it is expecient in the interest of justico t>^at
\

above mcntioned amGndments be allo'.v'Sd ,to be infiorporated in the 

Writ Petition. i

PRAYEl.

.1

Vílierefore the petitioner ."no st hurably prays to

Hon'ble Court that it is exoedient i6 t'^e in+crsst of justice that

lí /  
the above mcntioned amendments mey bfe allov.ad to be intforporated

in Writ Petition and as duty bound. jThe apolicant shall ever or^y.
I

LÜGKNDW

DATED : Auguct 2 ^ .  ,1984

PETITJCKEH 
' ADVOCATE
CG'J:SELF FO*̂  T^E  PETI'^I. ^ER

■'A

\'A'

r'\' 

.•/

A
-



Atine xure

IN THE HON’ BLE HIGH COU^T OF JIDIGATU^E AT ALLAHABAD

L U C K K O W  B E r a ,  L L C K M D W

W.P. No. 4954/19^3

/

M I A K  POSTS& TELGRAPHS DEHAlTMEm- 
Office of the District Manager/Teleobones, LV/.

^ Ko. ST-QF/Appeal/USM/i7 / Dated 2 .5 .1 9 8 4

■ I
This is regarding aooeal of Shri U.S..'vüsra, Ex.TSG.

Shri Misra has furnished the following/documen+sJ-

\
( 1) Appeal dated 15 .5 .8 1  addressed to GMT, UP ^ircl®, Lucknow

and copy endorsed to DMT, LucjínDW.

/
(2) Application dated 2 3 .3 .8 3  addpressed +o Shri A.K.Gupta, S-»Mi

D.M. 1 . ,  LucknDVV. i

(3) Application dated 2 5 .6 .8 3  addressed to ^ r i  S .G.Misra,
the then DMT,. Lucfemow.

;í

(4) Application dated 2 5 .6 .8 3  addressed to Shri S.G.Misra,
the then DMT, Lucknow.

Brief Historv of the case /

Shri Urna Shanker Misra, ExÍ t s C, who was aopointed on
í

3 0 .1 2 .5 5 ,  was placeé under suspensión w .e . f .  19 .1 .73  in  conrection

i
with a criminal case. The o-^ficiai having involved in the 

\  \ ^
Gt'iminal case was convicted under Section 302 IPC and and

- ''A\ /
^ áe'menced for life iaiprisonment /and 5 years R .I .  by Shri R.N.

\
Si^ha, second temoorary Civil Séssion Judge, Lucknow, Shri Misra, 

went in appeal in High Coürt against the aforesaid orders of 

Shri Sinha. The Hon’ ble justic© High Gourt Bench, Lucknoy, while 

decidí ng his ap:ieal on 8 .1 1 .7 8  ordered for >'is conviction under 

^ection 304 part I and sentenbed him to a term of 7 years R .I .  

and a fine of Rs« 2000/- and in default thereof to go further R .I .  

of 3 years.

In view of the abov? judgement, the Disciplinary Aut^^orit’

D .E .P . I I ,  after going in details, dismissed Shri Urna S^^anker 'víisr;j 

Ex.TSG, as per rule 12(2) (¿) of GGS (GGA) Rules, 1965, and al so 

instructions contained in/Rule 14(B) (5 )2 (1 )  and Rule 1 9 ( l ) .

/  contd ...2



Later it was on 15 .5 .8 1  Shri iVlisra (while on oarole) ac’dressed 

to QVIT, UP Circie, Lucknow, endorsing a cooy thereof to DMT,

Lucknow, In this explanatoryle++er, Sh-pi í.lisra has il so stated
ii

to have sent en apoeal dated 2 .8 .8 0  frcjm District Jail (Becuase
if

he was undergoimg the purishnient) . It ¿ay, bov.ever, be made clear
' I  ^

X that the appeal dated 2 .8 .8 0 ,  stated tó have been sent tbrough
'i

Jail ^'uthorities has not be«n received) in this office and there-
í

fore, is not on record. !
!f

Thereafter, on 2 3 .3 .8 3 ,  Shri ?.t" sra sucmitted another
II

application in continuation to the abo^e two letters. Thás

application was, hoever, more elobora-^ wherein the citations of
il
I

several High Gourt decisions were quoted.
li 
I

'i 
I

Grounds of appeal ;

Ir his application dated 2 . 8 . ^  (not yet rpceived from the

Jail Authorities) and 15 .5 .8 1  the offlcial had simply orayed as
ii 
,1

detailed below:- !j

,1

Points raised in appeal dated 2 .8 .8 0  (not yet received):-
:l

The case being out of office ¡co'noound where moral
i!

terpitude is not involved and henee the act of the
I

official cannot be termed as ■ suff icient grounds for ^his
.1

dismissal. '
,|

íi 
!

That only one punishment canj be awarded to him
■I

Points raised in exolanatory reminder dated 15 .5 .8 1
•i

(1) The incident occurred outside the connoound and +herefore 

the Disc. Authority merely qn the basis of judgemert of 

the two court, cannot ® ss the orders of dismissal as^ 

also the moral terpitude of the official  is not irvolved.

(2) Sufficient opportunity as nrovided under the Comstitution

to Articel 311 were not explored to the o ffic ial .

(3) That after having undergonei the. punishment awarded by
-iI)

the court, tbe official having er.ough education +o ^isi
credit be restored to the employment for his bread and

I

butter by showing the mercy by the Disc. Authorities and



V

h

: 3

Appelliite Authority.
A

Points raised in Hjs apolicatioti dated 23 .3«83

>
\

Besides the points already indicated above, the official

categorically pressed the ooints for 'liot ssrving tbe sbow cause
[1

noticeV to the official before passinj the dismissal orders by

I
the Disc. Auf^ority and for the reasons, the said Shri Misra ■ei'te 

cited certain decisions cf the various courts. He al so invited

j
to the atte.ntion of the appellete authority to D,G*s instructions

íí

contained in his letter Ko. 113/96/80-Disc. I I  da+ed 19 .S .S0

which inter-alia orescribed that. I
It

' The Disc. Auf^ority s''0uld embarkupon a sumnnary 

enquiry in order to emable it to de+ermine the quantmm

of penalty to be i.mposed fo'¡r +’̂ is puroose, the emoloyees
i

concerned s’̂ ould be given ^ecring. This does not mean that
i/

an elabórate enquiry should be held ^hat is reauired ■*■0 be

done is to hoíld a skeletoq enquiry for vv'-‘ich the judgment

I
of the court convicting tpé employee concerned on criminal

!Í
charge will itself form t|ne basis, and impose a oenalty /

í
after issuing a s*^ow cau$e notice,*

i

FIinDIKSS '
'

I have qone through thi^ c<̂ se at length and before coming
i

:Qr.clusion, have examined +he following documents/rocords.

(1) Disc.case file of +he official leadinq to v̂ is dismissal

í
(2) The two judgements of the Civil/High Court»

I
(3) The aoolications dated,? 15 .5 .81  (Apoeal dated 2 . 8 . 8 0 ,í

which has not been recéived in my office but is an ^nolpsti-

enclosure to the explanatory reminder dated 15 .5 *81 ) .
;l

(4) ApplicJtiDn doted 2 3 .3 .8 3  (also a legal notice addressed 

to the undersigned) . |

(5) Application dated 2 5 f 6 . 8 3  j¡f adr’ressed to Shri S.C.Misra, 

the then DMT, Lucknow.

contd.. .  .4
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The ob«?ervatic!ns af+er going t ’-roug^ tbis cass and 

relevant documents are:-

(1) The apjeal dated 2 .8 .8 0  stated to bave been sent f.o DMT

Lucknow through Jail Auti-orities not been received in
'i

this office is therefere not on¡ the record.
I

(2) His application dated 15 .5 .81  íís addressed to GMT Lucknow

j
instedd of D̂ ■̂ LucKrow who is approporiate authority and

i'l
only a copy of t^is explanatory reminder (in  wbich a

mention of his appeal dated 2 .8 .8 0  forw3rded from Jail

i
Autborities) exists . ¡j

(3) His aoplication dater  ̂ 2 3 .3 .8 3  áddrsssed +o the undersiqned

is merely a reminder to ^is earlier letters da+ed 15 .5 .8 1
i l

(4) His apolication dated 2 5 .6 .8 3  ¡addressed To Shri S.C.Misra
!

the then DMT Luckiow is al so a sort of reminder.

I ' ' 

!'í

i

And, therefore, the apoeal of'ithe official did not reach
rl

?'\the office so far except +bs explanatory reminder dated 15 .5 .81  

' . Á  :í
which was not addressed to the aporopri^te aopellate authority

V '
tfilis case.

'■V

\

II

However taking a lenient vieW as the capital punishment
/ ;!/ i

‘‘had awarded by the Disc. Authority irt this cflse, and assuming
■IIr

all the aforesaid applications to coiíistitute as appeal into this
II
I

cés©, so as to afford the appellant the possibilities of the 

'Natural Justice’ his grounds of appéal have been considered with
II

the following comments. 1
I

!f
(1) The appellant's contention that the incident relating

(I
to outside office premisss does not .in any vvay place bim for the 

act done below the normal teroitude; is '.vbolly incor-ect as ni so 

the official pleaded ^im not guilty; before the Lovver Court *¡nd 

High Court. But in both the se courts the Hon’ ble Judges observed 

that Shri Urna Sbanker Misra was guilty of +̂ 6̂ allegations levelled 

aqainst him and f^at en act leadind to t>̂ e death of a man, c^n

under no circuTstances be deemed not involving rroral toroitude
!|
I

and therefore the undersigned disallows bis ground put forth 

in bis appeal.
M-ry i

co ntd .. .  .5
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(2)
h

(a)

That wit^in thc meaning of tbe Cdnstitution Art. 311, the

Disc. Authority as per orders/ruíes in forcé Wr"s compet-ent
i

to proc^d  as such Art.311 of Go.'nstitution 2(a) then 

orovided. j

Hule (2)- No such person as afOjrssaid be dismissed or

j
removed or reduced in rank excépt ^fter an enquiry in w’-ic?"

í

he has been informed of the ch^rges sgainst him and given 

opportjrity of being heard in,resoect of thos© charges.

Provided further that the claúse shall not aooly:- 

Whe re e person is dismissed o'r removed or reduced in rank

on the ground of conduct w>^ich has led +o V’is convictiflsn
.1

on a criniinal ch?rge —  or*

u

And thus the Disc. Authority, after Ct’ reful examination
¡I
¡i

of the +VVO judgements and other asp'ects in de + ail dismissed the

official under rule 19(l) as by t^en no instructiísns as has been
a

irriicated in his appeal, from the pirectorote, New Delhi, has 

been rpceived. "̂ o add elaborater'iy, i+ may be stated that the 

instructiors for shov̂  cause noticé to the official viere issued 

on 19 .8 .8 0  vide DG P & T  Kew Delh| -temo Ko. 113/96/80-Disc. I I  

*^'^ated 19*8 .80 , w>^ile the disraissal orders were caused by +'-̂e

■\
^ ^ c .  Autl'urity on 17 .6 .8 0  .^nd t:hus '̂ ’̂ e action taken by the

Auti^ori + y in view of +he ifules then forcé, was in order

7  , ?
y 1 caves no chance of lacuna.j

Orde¿----- r
I ,  A.K.GUPTA, beirg )̂nk aooeli^e authority, therefor©,

considering all the points rajíSed by the apoellant and v;i+hin
'I

the framework of the rules find that t>^e^e isno fOí'ce in his 

appeal and, therpfore, no 'ner'ciful order can be oassed except 

thrt his apoeal, in +hc circámstences sta+ed above is -^ejected.

i Sd/-

í (A.K.GUPTA)
^istrict vianager Telephones,

Lucknow
2 .5 .1 9 8 4  i Appellate Auf^ority

*1egd.

, Shri Urna Shamker .Vli sr«, Ex.TSC, P &  TQuarter No.9 /1 ,  
i .la Iviya KaocT. Lucicnow. '
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L\ T!'E MQ 'BLE HIGH CCU^'^ CF JIJDICATUíE AT ALLAHA3AD 

SITTIKG AT l u ::k kc '¿

'^/l984 

AFFIDAVIT 

9 6 / " I I
H IG H  C ^ U R T  

A L L A H A B A ^

idavit in Givil wlis'c. Appn. No............. «/iQ
I ' ^

84

: Urna Shamkor .Misra
<4̂

. .Deponont

In He : V/rit ?etiti<pn ^:o. 4954/1983

Urna Shanker Tisra

Union of India 8. others

Vs.

Pet it ioner

Resoordents

I ,  Urna , Shanker Misra aged a'tout 48 ycars S/0 Late 

Shri R.K.:.:isra =1/0 PT 9 /1  /áalviya ly’ííger, .^.S.Khola Bazar, 

LucknDW do hereby solemnly affirm and sta-te as under :

1» That the deponent is the pétitioner in the above cited

Writ Petition and is fully conversant with the facts as deoosed
i

in the amendment application* i
!l
II

2 ,  That the contents of Paraá 1 to i2 of the amendment
'f

apolication are true to the knowledqe of the oe+itioner.

3 .  ^hat the contents of Para 15 of the amendment applica-

I

tion are believed tobe true by tHe petitioner and Anrexure 15

contd*. .2

/
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as mentioned in application is the true copy of the

V i *

original»

LUCKIC'.V i X
DATED ; AJGUST i t/, 19 84

DEPONEN!

VEHIFICATICN

I, the above narned de.Tonent, do hereby verify that the 

contents of Parsgraph 1 +o 3 áre true to my knowledge. No 

part of this affidavit Is false 8. nothing material has been
J

conce ale d. 3o help me God. I

DE?CNH\’T

I ,  identify the Deponent who has -síg

signed befor® me,

Solemnly a f firmed ipe fo re ms on V . ̂  . a t K 4  . AM/PIíT
j ^

by Shri U. S.Misra who is i^entificd by Shri. . p * ..........

..................... , Advócate, HigVi Court, Lucknow. I have satisfied

myself by examining the Deponent that he understands the conten-̂  

of this affidavit which h'BS been read out and explained by me.

I ?

ríatí" '■ ■

#57
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MoLA'rw

In The Cantral Administrativ/o Triburial, Circ.uit^rBanch, 

Lucknou.

T.fl. No. 1477-T- of 86

A
Unashankar Wisra.,

\/s.

Uhion of Indis & oths.» I • Re spondont s •

Ĥi&coXí. (¿5ri

H C íiaA\c.V, of+> «  .

l̂ lay it Plaaaa Your Ujrdships,

Roply by ApplicaQt to the Uritien Brief 

of Argumente sufDmittsd by Respondsnts

on 2 2 .2 .1 9 9 0 .  |
-jí’ií-n-s«-:í-;r li-vi-;;-;«f

It is humb-ly submitted that on 22 .2 .9 0  at tho 

tima of argumants Rospondenti submitted urittsn brisf 

of thoir argumente to uhichíapplicant replies as under :~

1,

/

Cass dacidad by Hon’ ble Suprem© Coixt known as 

Lhion of India \/s*|Tulsi Ram Patal raportod in ■ 

1985 (3) SCC 398, L  AIR 1985 SC 1416 = 1985 LIC 

1393 has bsen rslled upon and r-sferrod from both

the sidas» Subsequant 1988 decisión of Hon’ ble

I

Supremo Court as|rafarrod by Raspondants in

i'i
para 6 of thair |Brittan brisf also rsfars to 

Tulsi Ram‘s Casa. Priot to dacision in Tulsi 

Ram*s casa the|uÍ4iu of Challappasir?s cass AIR 

1975 SC 2216 J  1976 (l )  3CR 783 = 1976 SL 3 8

• • • »/2 *
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A

y

u/as pravailing, In Tulsi Ram^s casa challapanis

I
C8S0 has bean partly ouarrullgd and not fully.

In concluding pa.rt ofí para 114 of Tulsi 

Ram's casa HqO * Suprame Courlí has hsld ’Hhdoubtadly

tha Discipixnary Aufchority-» nust haua rscjard to 

tho facts and circumstances lof fcha caso as sot 

out in challapan’ s casa*" rurther in para 127 

of Tulsi Ram's casa (uhich has be en reproducad in 

Casa of Shyam Narain Shuklá by Hon’ bls Allsbabad
j

High court Lucknou Bgnch- Photo copy of uhose

i
Judgsmsnt alraady supplied to Hon*bla Tribunal

on 2 2 ,2 .9 0 )  Hon’ bla Supraffla Court has furth^r
i'

held - - - -‘Tor that purposa it uill hava to

parusB the Judgamsnt of the Criminal Court and 

considor all the facts aid circumstencos of the

case and various factorg sat out in Challapan’ s 

Case (AIR 1975 SC 2216)| .

Tharefora, it ils nao sssary to perusa 

Challapanis casa.

2. Study of Challapan*s case goas to shou that in

it Tuo points uoro dacidad

(i )  Considaratiori| of conduct implias 

opportunity of haaring i,a*Shou 

causo l'iotica'li

f.t
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In the prBssnt Cpsg since thsrs is

datailsd and uall discussE d 3udgc!inünt of Criminal

Court (h'igh Court) it may bo parusad feo 3udgs the

circumstancGs etc.

The '’Conduct'* has to ba considerad as held in Paras 

113, 114, 115, 116 117 arld 127 of Tulsi Ram's caso.

Such conduct must; rslats ta fche caPacity

or poaition as a Govt* ssruant and uith rsgard to

impoct on his officiel duties or parformancs as

such •

In this conncct'ion principie of lau has

bean laid doun by a Bench of Hon*ble ^llahabad

High Court in a case Dqst rlohammad l/s. Ihion of

India raportad in 1981! LlC 1210 et Para 6, the 

raiauent portion of uh'Üch is raproduced belou

and Phofcocopy of entiija report as published in

1981 Lie 1210 is also attached for ready referencQ.

Rolevenfc Portion of Para 6 of 1981 LIC

1210 reads as undar 3-;

BEFORE AUARDING ANY PEfJALlTY TO A GOVT, 

SERVANT Ur'JOE,i R'JL£ 19 (l) THE CONPETENT

AUTHORITY RUST APPLY h i s  MIND to  COfJDUCr OF

GO'v/T* S£R>;aST UHICH has leo TO HIS CGMl/lCTIOrJ

TO fiSCcRTAlN UHEATHER THERE UAS ANY

RE ASUMAS LE fJEXOS IN THE CONDUCT AMD HIS
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I

\

OFFICIAL DUTIlS OR íHE CONUICTION IN>JOL\/IMG

moral  TL'RPTITUDE U^ICH UOULO BRIMG THE 

PUBLIC SERVANT INt|o DiSjtgPUTE--».

Furthor it  has ba@n hold in this cíasa

that Rula 19 ( l )  Postulates giuing of opoortunity 

to t h a  dsliquent Gout. saruent.But in v ieu of

Tulsi Ram’s case it uil not b3 appreciable*

Houausr th is  parjt that uhila considering 

ths conduct there must Iba  raasonabls noxus in 

thG conduct and o f f io i i l  dutÍBs has to be follouod»

IThus conduct must rslata in tho caPscity of ^out.
II

Saruant and not as anjaccusod uhose conduct has 

already beon considerad by Criminal court.

In para 127 of Tylsi ¡fRarn's case Hon'ble Supreme 

ourt Hrs reforrsd to Shakar Das Vs. Uhion of

IIndia 1985 (2) SCC 358 = AIR 1985 SC 772 =

1985 Lie 590 also kniuin gs D:3lhi F¡ilk Supply 

IJnion Case. In thisjcasc gmployae uas conuictad

for committing offonco u/s 409 IPC but heuing

1
rsQard to tha entica circumstancss of ths cosa

I
psnality of üismissal uas hald too axcessiuo 

and harsh.

Photocopy |of Shankar Das's Cgsa 

(Supra) is also attached.

,./6 .
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^  6 ,  The uarious cases refarr^d by loarned counsel for

I j
Raspondent e ,g*  that of Calcutta, Hiedras and 

Punjab High court relateid to conuiction on account 

of dutiBs connectod uitJ  dxscharge of Function 

^  of Govt. servant, therafiorQ thsse cases are not

applicp.ble to the facts p f  presant case.

-6-

In V í g 'j of above submissions and detallad 

stady of Tulsi Ram's caiai uhallapan*s case and 

Shankar Das *8 casa deciriad by Hon’ ble Suprema 

Court and principie of lau laid doun by Allahabad 

High court in 1981 LIC |1210 Dost Mohammad l/s.

IJnion of India it is  clearly establishad that 

in the prssent case»

( i )  Ther© uas absolutBly no any rcasonabla 

noxuB in the conduct and his official

duties ñor the Dffence inuolued moral

Turplitude (parL 6 of 19Sl LIC 1210).

r  ( i i )  Uhile considaring tha conduct principios

■A I
and fsctors sal out in Challspan’s 

case hau0 not éollousd- as dirsctad by 

se in Tulsi Rarn’ s casa, 

and

( i i i )  In any uiou ofj tha mattar hauing rogard 

to findings of High court in Critninsl 

casa and antiriaty of all tha circumstancas, 

17 years unbl|mish0d rocord of sarvice,
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A

Good conduct in ja il  and consequent relesse

on probatinn by Cduarnor, and humanaitarisn 

u i0u (1985 Lie 590} the decisión of 

dismissal from seivice can not ba said to 

ba fair end reasoiaabla and daserues to 

bs quashsd as dona by Hon'ble Suprema 

Court in Case of Shankar Das 1985 LIC 

590,

Submittad accordingly*

Lucknou!

Ot,* b ♦,1990

Counsal for Patitioner,

A • K »Dij{j«-t'j ^

Adubcate,

509/28~Ka,Oíd Hydarabad, 

Lucknou»
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procer dings is, 
The question is 
would oi; serve' 
dÍ!.oiplii ary pro(

Dost Mohammad v. 

lerefore, a fucile exercise. 
*the» any public interest 

by atir. i/aüon oí such 
eedings?

17-18. !ri otner words is the deeming 
provibion in R. 0 so unbadr*' .1? Can the 
previsión b ; •jstjd to keep uie inquiry aiive 
for a*iy nur oer pf years or indeíinitely? Can 
it be ‘dcem;d’ that even after 20 years the 
inquiry is stil noi concl’ided, as in the presént 
ca^e? Con :ide ring public intere:»t and 
difficulties ií Government admirJstration, I 
am of the inian that power lo cc \.inue or

Union of India 

in Service up (o 30-3- l97d-atfd consequi 
beneíits. The continuation of suspci 
the petitionei was without any justifii 
The petitioner would be entitled to (uU 
and allowanc es from 3-9-1959 to ZiS-! 
with incremtinís and other service 
according to Ru!es. The peí 

proceedings are quashwL 
at Rs. 500/-. Rule is

departmenta 
counsei’s fer 
absoiute.

/y-

^  1981 LAB. I. C. 1210
to start a i.iséiplinary proceeding after í a i I AHARAn HIOH rnriRTi %
retirement m. j he necesuar>- in certain cases. (ALLAHABAD HIGH COURT)retirement j necesuar̂ - m certam cases. 
By itself the ,!oí<ver is not arbitrary. It has a 
raciona! bas s. Buc the power must be 
exercisct* " ' n n a reasonable period and 
cons' iljusiice and public interest; In

M> V. Y. B. Zala (1980 1 ServLR
La b 1 C 89) (Guj.) Gujarat High 

C thí t starting c'' a depanmental
. n  yisars after the incident, was 

ve of n^ural justice. The court held 
th,.. . ,vas too rhuch to expect that delinquent

C)
vio!

would be abie 
oíd incident. W 
than 20 years. 
attark of arbit 
reasonable anc

to remember and narrate the 
e b "ve here the lapse of more 
f R. 9 is to be saved from the 
rariness i., must be re . ’ in a 
just manner. A guideiine is

available in R. <i(2){b). A íresh inquiry cannot 
be started “in respect of any event wüich 
took place mo¡ e than four years before such 
institution.” This statutory limitation 
embodies sound principie of equity and 
justice. It also recognises the .principie  ̂■ 
finality and : epose. I do not fina any 
diíff í'ence in principie from the :!nt of view 
of puuiic interest, ‘in continuación of pendmg 
proceeding’ &fstarting a fresh proceeding’. I, 
therefore, hoM that in case oí an event more 
than four yeari oíd on the date of retirement, 
a departmeratal proceeding cannot be 
continué.’ aíter retirement un ’ 2t R. 9(2) of 
the Pensión Rules, 1972. It Is well settlcü that 
rcquirement of natural justice can be read in 
a Rule even I  the Rule is silent about it, 
particuiariy, |n a Rule concerning quasi- 
judiciaJ proceeding. In this view of the matter 
I hold that the departme .tal proceeding, if 

?ainst "he jjctitioner after 5D-3- 
law. The same is hereby set

any, pending a 
1975 is bad ir 
aside.

I
19. The piitition, for the reasons scated 

above, succeeis. The order of compulsory 
retirement daíed 25-4-1972 is set aside. The 
petitioner woijld be entitled to continuation

Rule made al

K .N . SLNGHANDS.J.HYDER,J|. :

Dost Mohammad, Petitioner v. Unioa 
India and others, Opposite Parties.

Civil Mise. Writ Petn. No. 323 of 1979,1 
25-1-1980.

( ! Consi.iaíion of ¡adía, Arte. 311,
— Centfi.1 Civil Services (Classifi 
Control and Appeal) Rules (1965), R.1!
— Conviction of Government Servnll 
cris: \ial charge — DiscipUnary pi
— Duty of discípílnary authority.

Where the delinquent Governi 
Ser :nt was removed from service 
because of his conviction on a cri 
charge without giving him any opporUU¿̂ i, 

'o f hearing and the disciphnary autho^V 
proceeded under R. 19 mechanically wühaí j 
applying mmd to the question as to whe^ 
the conduct w’iich ied to the GovernnwBl; 
Servant’s conviction was sufficient to impoM 

penalty against him and if at ail "*"* ^  
penalty shouid be imposed on him.

Held that the disciplinary authority acis| 
in violation of the principies of natural j 
as well as in exceda of his jurisdiction. Be' 
awarding any penalty to a Govern 
Servant under R. 19(1) the compe' 
authority must apply his mind to the co: 
of tî tí Government Servant which has 
his conviction to ascertain whether there 
any reasonable nexus in the conduce an(j 
official duties or the conviction invqlíi^? 
moral turpitude which would bring the pubfe' ? 
service into disrepute. A Govemmí* í 
Servant r^ay have been convicted forav^.^ 
tr n-ng ofíence and in that situación it wouti!" 
be fair for the competent authority Ifi 
consider the question as to whether

CX/DX/B335/S1/AS
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',flduct which led to hr, conviction cc"'d be 
licsubject matíer cf departm-ínfa] vi quiry 
áü whether any penalty ‘. ouiü b>; imoosed 
nthc Government Servant. The rule Itseir 
’Jitempiates thnt fhc disciplmary authoríty 
ili^nsider the circumstances of the case 
' Urely its mind to the rekvant factor d 
■y thereafter pass orders which it consid s 
cessary. The expression “ma/cons der the 

‘ ccumstances of the case" postuíateN íjiving 
fopportunity to the delinquent Government 

iírvant andconsideration of his reply by the 
dlsciplinary authority. Any ofder imposing 
penalty to the Government servant under 

; Ki 19(1) witikiut givirg any opportunity of 
hcíring to him would be in vioiption of the 
principies of natural justice ard the same 
would be void. 1975 U b  I C 17" Ker.), i977 
UbIC  (NOC) 75 (AID and ¡'-73 Lab I C 
1̂ 98 (SQ. Reí. on.

(Paras 4, 5, 6)

(B| Consfituílon of India, 14, ?''l 
, ~ Central CivIÍ Services (Classification, 

Omírol and Appealj Rules (1965), R. I9(í j 
Conviction of Peón ind Extra- 

f^partmental Agent of Posí and Te1«graph 
l)«{Wrtmenton criminal c'^rge — Removal 

peón from service held discrivainatory 
. Et^Departmentül Agcní is üoider of 

Post under Union of Jadié uoliice peón 
Ü cou ld  nof l>e dealf in a difíerent 

¡sr. 1977 Lab I C 908 (J) C), Reí. on.
(Para Z)

Referreá: Cferonological Paras
J577 Lab 1C 908 : Al R 1977 S C 1677 b 
1977 Lab IC  NOC 75 : (1977) 2 Ssrv S  81 

*•' (A!l) 6
t :J975U bIC l598: AIR 1975 s e  2216 7
í..; ■ 19̂5,Lab IC 1732:1975 Serv L R 749 (Ker) 5

& V. S, Jauhari and S. N. Sinha, for Petitioner;
V. KoBurman and Chand Kishore, for 
,0jlj>osite Parties.

SINGH, J.:— This petition under 
r ^ .  226 of the Constitution is d;rected 
fllllíist the order of the A Aistr¡nt Engineer, 
í(Wtíííes), Allahabad, dated Aug. 23, 1978, 
Ütóating the petitioner’s scrvices under 

of (h? Cenlfil Civil Services 
Control and Appeal) Rules, 

í%5. and also against the order oí the 
tjjpelJate authority dated 6-12-1978, 
dismissing the petitioner’s appeal against the 
order of íermination.

2. Dost Mohammad, the petitioner, was 
I ■ 'yed as peón in the Posts and Telegraph 
Dt rtment and posted in the o ;’ice of the 
Assistant Engineer, Phones. at AHahabad.

v. Union of India 1211
The lolitioner’s real brother, Mukhtar 
Ahmad, was also empioyed as Extra- 
Departraental Agent under the Posts and 
Telegraph Department. On 18-4-1974 an 
incident of múrpit took place in the 
petitioner’s village as a result of which the 
petitioner with his brother Mukhtar
Ahnad ar ais father Badruddin was 
convic -u «or an offence u*7der S. 323, IPC. 
An appeal against írial cóuft's'order was 
partly aL’ 'wed and the petitioner conviction 
was upheld but the sentence was modified by 
the Distrscí and Sessións Judge. The 
petitioner, his brother Mukhtar Ahmad and 
Badruddin, petitioner’s father, all were 
directed to undergo impfiso^'^ent for one 
month, further each of them was di-̂ ected to 
pay a fine of Rs. 100A. Thereafter, the 
Assistant Engineer, Phónes, removed the 
petitioner from Service under R. 19(1) of the 
Central Civil Services (Classification, Control 
?nd Appeal) Rules, 1965, by his order dated 
Aug. 23, 1978. The pctitio-er preferred an 
appeal against that order but that was 
rejected by the Divisional Eníjineer, 
Telephones, by his order dated 6-12-''^78. 
Aggrieved, the pet-fioner has challenged the 
aforesaid two orders.

2A. Learned courisel for the petitioner 
urged that the petitioner’s conduct which led 
to his conviction was not related to his service 
and he could not be departmentally punished 
for that conduct and as such he could not be 
removed from service on account of his 
conviction. The cpmpetent authority did not 
afford any opportunity of hearing to the 
petitioner before removing him from service 
in a mechanical nanner without considering 
the relevant matters. The impug'' order of 
removal has been passed arbitrarily and 
unreasonably for a verv trivial matter which 
is unconnected with the petitioner’s duties. 
Thé  ̂respondeñt^thontíes^CLirnmatea the 
petitioner in removing him f^om service whiie 
on the same facts and circumstances they 
reinstated the petitioner’s brother and 
aliowfcd him to continué in service. Learned 
counsel for the responde*' ;■ uthorities urged 
that R. 19(1) of the Central Civil Services 
(Classification, Control and Appeal) Rules, 
1965, does not contémplate any enquiry or 
giving of an opportunity to the delinquent 
emp.'jyee. Once a Government servant is 
convicted for an offence by a criminal court 
it is open to the competen! authority to 
remove him frOm service without giving him 
any opportünity. The principies of natural : 
•ustice are not attracted and the petitioner 
was not entitled *o any opportunity of hearing

\ ,
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before the is.^je of impugned order; He 
further urged Hiat R. 19 of thf Rules was 
applicabJe to the pelitioner as he was a 
Government servant while the said rule was 
iiot applicable to his brother as he was an 
extra-Departmental Agent.

3. The petitioner was a Government 
servant and he was entitled to the 
constitutional protection of Art. 311. Rr. 14 
to 18 of the Central Civ.l Services 
(Classification, Control and Appeal) Rules, 
1965, prescribe procedure for impsi ng 
penalties on a Government scrvaiit which 
provide for the issue of a charge-sheet and 
giving of an opportunity to the delinquent 
employee to submit ¡lis explanation and to 
cross-examine witnesses and to produce 
witnesses in his defe^ce. These Rules are 
designed to afford reasonable opoortunity of 
deience to the Government servant as 
contemplated by Article 311 of the 
Constitution. Ru.'f 19, however, ini^urporates 
the principie contained in proviso (a) to 
Art. 311(2) of the Constitution, which lays 
down that Art. 311 (2) shall not apply where a 
person is disin.ssed or removed or reduced in 
rank on the ground of conduct which has led 
to the conviction on a criminal charge. 
Proviso (a) to An. 311(2) of the Cor ,..:uiioii 
does not contémplate hoiding of an enquiry 
and giving of op^)ortunity as contemplated 
by el. (2) of the Anide before imposition of a 
major penuiiy. Rule 19 enunciates the su¡ne 
princip'c and the sume considerations vvould 
be applicable to R. 19 also. It is thus clear 
that if a delinquent Government servant is 
convicted of a criminal offence the 
competent autf rity is entitled to impose 
any of the penalties contemplated under the 
rules without holding any departmental 
enquiry as required by Rr. 14 to 18.

ñ. The question then arises as to whether 
it ib open to the compjtent authority unde 
R. 19 to imp' we the penalty on a Government 
servant even if he is convicted for an oU'ence 
which has no connection with his duties. 
Rule 19(1) in substance lays dow n that where 
any penalty is imposable on the Govcrnme i 
servant for a conduct which has led to his 
conviction on a criminal charge, the 
competc;„i authority may take actioi ;gainst 
him. The rule empowers the disciplinary 
authority to impose penalty on the >̂asis of 
conviction and sontence p'issed 'gainst the 
delinquent employee by a ci'mpetent court, 
but the conviction must be in re.spectof which 
a (lepartmental trial ct)uld be taken aüainst 
(he Government servant and a penalty uld

Union of India ^
in.j i V ’ on him for thevütimict whichw», 
tht íUüject matter of hts prosecuiion and 
conviction. A government servant may havĉ 
been convicted for a very trifling offencearef; 
in tha; situation it would be fair for ifccj 
competent authorít^to consüder the üueslio?|

■ as to w'h^Rér t/..' conduct which led lofe 
conviction could be the subject matierú!|̂  
flepartme?iTáT~enquiry and whether an)i 
'penalty could be imposed on the Governmeiü| 
servant.

5. In Krishnan Kut.^ v. Sr. Supdt. of Poa 
Offices, Ernakulam (1975 ServLJ 749): 
(1975 Lab 1 C 1732) (Ker), almost in simil» 
circumstarices the Kerala High Court hdd 
that R. 19(1) cannot be invoked to dispense 
with the sérvices of a Government servanlS 
the conduct which ¡ed to his conviction wo 
not in :he course of employment and couid 
not be a iriisconduct as per the Conduct Rultf 
and further if the same could not be [Ik 
subjecr fliatter of discipli;iary action. A 

domesuc qaarrel which is whoíiy unrelaiftl 
with the employment oí the Governmasl 
servant cannot be a miscoiiduci for ti» 
purpose Of R. Iy(l). In !he instant case, ths 
petitioner was convicted of an offence undíf 
S. 323, I. P. C. or coinplaint made by < 
P’-ivate individual which alleged that serte 

I altercation took place between the petitiona 
Lhis brother and his íather on one side, ano 
I the complainant on the other, with regard to 
I possession over a plot of land in his villagebí 
away from his place of posting. The incidenf 
of marpit which took place in the peiiiioner's 
village could not be the subject nuuterofaíi) 
departmentartrial under the rulei unj nú 
penalty couid be imposed on him cvcn t( 
such department„; tria! wai held as the 
petitioner had no? committcd any inisanidii;.! 
as contemplated by the service Rules. Bcforei 
awarding any penalty to a Güvernmenli 
servant under R. 19(1) the compeical* 
authoHty must apply his mind to the conduol 
oí the Government servant which has led lo! 
his conviction to asceriain as to whether therc 
¡was any reasonable nexus in the conduct a?d 
hiii official duties or the conviction involvin;' 
loral turpitude which wouid bring tĵ pubial 

Service into TTTsrepute. I he coiiipeiemi 
'áütnonty is requirca tu apply his iriniu : * 
these considerations before exer̂ ibiny h: 
power under R. 19(1).

6. Rule 19 does not require llíf 
competent authority to give any opporiunii) 
of hearing to the delinquent Govcíiimaí 
Servant. There is no necessity for Holdings 
detailed departmental enquiry, nonethelcj»
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principies of natural justice require that 
awarding any penalty the competent' 

irity should give an op >rtunity oí 
iríg to the deiinquent Government 
it. This would meet the requirement of 
justice. The respc^-^ent's contention 

íven the principies of natura! justice are 
applicable cannot be accepted. It is 
ssary to bear in mind that R. 19 

iteemplates three exigencies under which 
lí'̂ i'vlces of a Government «írr -int can be 

¡nsed with. Firstly, on the ground of
• O! ' 'níiS^^BHnviction on a criminal charge, secondly, 

Ihe disciniinary authority if satisfied 
ÉB it is nol rcasonable anil practica!'' '' to 

Ikeid an enqtiiry and, ihirciiy. where the 
Írísident is satisfied that in ihc interesi qí the 
leíurity of the State it is nol necessary to 
tok) Ihe enquiry provided under the rules, 
íh  rule, however, further lays down that 
"líe disciplinary authority may consider tiie 
Htnmstances of the case and make such 

:rs ihereon as it deems fit." The Rule 
fore itself contemplntes that t^e 
linary authoritv sha, consider the 

mstances of the case and ay>piy his mind 
tberelevanl factors ana .y thereafter it 

My pass orders which it may consider 
iry. The exprcssion “may consider the 

ikumslances of the case" postulates giving 
iííopporlunity to the doiinquent Government 
*is\'ant and considcrutiun of his reply by the 
'feciplinary authority. U an opportunity of 
fieíring is given to the deiinquent 
:<iowrnment servant, he may place facts and 

mstances before the disciplinary 
ity to persuade him not to award any 

Ity against him or to award a minor 
ilty, Any order imposing penalty to the 
fnment servant under R. ]9{1) without 
ig any opportunity of hearing to him 
lid be in violation of the principies of 
iral justice and the same would be void.

;il Union of India v. Rajendra Prasad 
'srtwstava (1977 (2) Sc-v L R 81) ; (1977 
f UblC(NOC) 75) (AH), a D- i on Bench of 
«fCourt held thaí ihe disciplinary authority, 
íáüeexercising his po\ver under R. 14(2) of 
ÉeRailway Servants (Discipline and Appea!) 

f|íl«, 19fi8, must give an opportunity of 
ifcaring and representation to the 
;flovcrnment servant, as without giving í^at 
áfportunity the disciplinary authority cannot 
flKBider the matter objectively. The 

iples laid down in Rajendra Prasad’s 
Jopeare fully applicable to the instant case as 

provisions of R. í * of the Railway 
Isvants (Discipline and Appeal) Rules, 968, 
■»«iniost idéntica! to R. 19 of the Ce :ral

rsion of India

II iré ;hc 
¡lort’inity ' 
vofnncnt
ôli ', ia ft

dTsciplinary authority did ñot apply his mind 
objectively to the question as to whether the 
conduct which ied to the petitioner's 
conviction was sufficient to impose the 
penalty against him and if at all .what penalty 
should be imposed oh him. It appears that 
the disciplinary authority mechanically 
exercised its power under R. 19 to remove 
the petitioner from service merely because 
the petitioner had been convicted of a 
criminal offence under S. 323 IPC. In our 
opinion the disciplinary authority acted in 
violation of the principies of natural justice 
as well as in excess of his jurisdiction. The 
appellate authority also acted in the same 
manner and it failed to apply its mind to the 
questions raiscd by the pe(itioner in appeal.

8. The pentioner's grievance that he has 
been discriminated also appears to be well 
founded. The respondent's contention that 

, his brothcr, Mukh ar Ahmad, being extra- 
departmental Agent was not a Government 
servant and as such the Civil Services 
(Classification, Control and Appeal) Rules 
were not applicable to him, is untenable. In 
Superintendent of Post Offices v. F. K. 
Rajamn!a(AIR 1977S C ; -77): (1977Lab I C

1213

Civil Services (Classification, Control and 

Appeal) Rules.

7. Jn Divisionr' Personnel Officer v. T. R. 
Chellappan (AIR 1976 S C 2216) ; (1975 
Lab 1 C 1.‘'98), the "Süpreine Court while 
considering R. 14 of the Railway Servants 
(Discipline and Appeal) Rules held that the 
concluding part of K. 14 imports a rule of 
natural justice in enjoinin¡- that before taking 
a final decisión in the matter the deiinquent 
employee should be heard, the circumstances 
must be objectively considered. The rule 
further recaires that there should be active 
application of mind by tnc <’■ sc.plinary 
authority aCter considering the entire 
circumstances of the case in order to decide 
the conduct and the penalty to be imposed 
on the deiinquent employee on his conviction 
on a criminal charge. T;k  rule further confers 
power on ' e disciplinary authority to decide 
whc her on thf 'acts and circu -stances of a 
particular casc what penalty, if at all, should 
be imoosed on the deiinquent employee. The ' 
principies laid down by the Suprema Court 
in Chellappan's case squarely apply to the 
instant case. There is no dispuie that the 
petitioner was not given any opportunity of 
hearing and explanation before the 
disciplinary authority issued the impugned 
order removing him from service. A perusal 
of the impugned order clearly shows that the
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908) it was held that extra-Departmental 
Agent was a Govenim >.t servant and he 
holds a civil post under the Union oiindia as 
provided under Article 311 of the 
Constitution. In this view of the matter 
Mukhtar Ahmed was a Government Servant 
like the petitioner anú both constituted the 
same class. Since both of them were 
convicted for the same offence arising o it of 
the same incident, it was not open to ihe 
dísciplinary authority to deai with the 
petitioner in a different manner so as to ailow 
Mukhtar Ahmad to join his duties and to 
remove the petitioner from service. The piea 
of hostile discrimination is therefore well 
founded.

9. In the result, we allow the petition and 
quash the impugned order of the Assistant 
Engineer dated Aug. 23, 1978, as well as the 
order of the Divisional Engineer dated 6-12- 
1978. The petitioner is entitied to his costs.

Petition allowed.

1981 LAB. I. C. 1214
(ANDHRA PRAD^SH HIGH COURT)

RAGHUVIR AND 
SEETHARAMA REDDY, JJ.

K. Lakshmaiah, Appellant v. The Union 
Government of India and others, 
Respondents.

C. C. C. Appeal No. 78 oí 1979 and
C. M. P. No. 3174of 19fel, D/- 31-3-1981.

(A) Centr?’ Civil Services (C iss^icatíon, 
Control and Appeal) Rules (1965), R. 14(3) 
and (4) — Scope — Extent of ríghts of 
delinquent officer.

In the instant cate the delinquent cliicer 
requested the inquify officer to supply copies 
of various documei>ts, listing in al thirteen. 
It was also mentioned therein that, where 
copies were not possible, an opportunity to 
peruse and take relevant extracts may be 
given. This was followed by another letter 
requesting that th^ additional documents 
required and aski^d for earlier may be 
supplied. Furíher a letter was written by the 
ofhcer addressing the vigilance officer 
acknowledging the fact of inspection of the 
documents. Receiptj was also issued by the 

, officer acknowled¿.^g receipt of the copies 
^ o f  statements of fiye witnesses. From the

GY/HY/D7/81/JDEÍ. .

foregoing, what is manifest is that meire non* 
production of the copies of additional 
documents asked for would not vitiate the 
entire inquiry unless gross prejudice is sliown 
to nave been caused. In this case, no such 
occasion could be said to arise for the simple 
reason that the additional documents asked 
for, though no copies were supplied, were 
given the inspection of, if so far as they were 
available on tecord, which was prtjcisely whai 
was asked íór by the delinquent officer, Not 
oniy that from tne evidence, it was quite 
^iear that, after aaequaie perusal of ihu 
'documents asked i'or, the cross-examination 
was effectiveiy completed and that the officer 
did not register any protest with regad to the 
non-supply of the documents. In the 
circumstances, it cannót be tantamounting 
to deniai of reasonabie bpportunity. Even, if 
there is any denial, no prejudice to the 
delinquent officer had been established as in 
the instant case effective inspection of the 
documents was not in dispute. Further it was 
wide open to the delinquent officer to have 
summoned such oí the documents tnat were 
said to have not been available on record. If 
that be so,;nothing has been made out on this 
count to establish that there has been any 
contravention of the prnioipies of natural 
justice or mandatory provision of Rule, which 
would vitiate the departmental proceediags. 
Cck’ :aw discussed. (Para 15) ,

(B) Central Civil Services (Classification, 
Control and Appeal) Rules (1965), R. 13(8)
— Refusál of prayer for appointmeni of legal
practitíoner by enquiry officer — Ño 
pre|udlcé caused ñor d-^ñied of reasonabie 
op̂  jrtun’ty — Enquiry couid not be held fo 
be vitiated. 1980 Lab I C 654 (S C) Foll. AIR 
1957 Andh Pra 414 Dist. (Paraló)

(C) Civ» P. C. (5 of i 9 0 8 ) ,0 .41, R. 31 -
Appeiiate order contirming order of tria! 
atíhority — Need not give detailed reasons. 
AlR 19é6 S C 1827 FoU. (Para 19)

(D) Specific Reüef Ací (47 m  1963), S. 34
— Suit for deckratioti for declario| 
departmental proceeding Void — Could not 
be treaad  as appeal. (Civil P. C. (1908), S.}
— Coni^dtution of Inuia Art. 311).

A suit challenging the vaüdity of the 
departmental proceedings cannot be treated , 
as an appeal from the finding in the 
departmental proceedings Qr the punishraeni 
inflicted upon the Governnient servant, even 
if these are erroneous. A question, which 
goes to the root of the jurisdici'on and the
conduCi of the departmenca trialand vitiaies

the result, cr w.
. shown to L a. j 

officer, th-.. r 
proceedin¿,s i.ull 
•the civil couu ! J 
Pra 240 Reí. c. 

Foll

Cuses Referr. J

1980 Lab 1 C 654 
1978 Lab I C 423 
Har.)

1976U b l C i  : 
1973 U b  I C . . 
AIR 1973 .s :

1970 Serv' L .. 
P tl967 ) 1 Se., L 

AIR 1966 S J  > 
AIR 1963 S :
AIR 196: i  :
A lR 1958 á . X, 
AIR l95h/. -i \ 
AIR 195a V[:.di!. 
AIR 1957 Ai.dh. 1 
AIR 1957 Aüdh. 1 
AIR 1955 S C

Y . Suryanarin 
Subrahmanya Re 
Central Govt. 
on behalf of ih •.

S E E T H / i
appeal bytj , f' í 
ofthe2nd A i 
Hydcrabaí.' di;>. 
declaratic 
plaintiff fru-, " 
thí^t the p.,iiiu. 
conscquent.il be 
rcmoval up co tí; 
icp'ice, for dunu. 

«nd for costs.

The maten I 

1 ^ ;  |n brief are: Tl\c 
l^jncm o.on 18-9-19 

durlng the ye.ij 
n»lw»nducl, and

- by falsifying biüj 
pucohaseof 'mí | 
poinls from .ri 
alieriagtw: ' .Usi 

E.í.l8A ia;; • : 
respective*} no i 

, iOtviaUy. pu. :;ui I 
aonunissiur ■" 
mdlQade s..^.t 

^:.f.;«f|j(tmtraven'n:' t.:J 
jntíuct) K
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fSUPREME C0URT1 ■ ; V 

(From; Delhi)

Y, V. CHANDBACHUD. C. X.
^  D. A. DESAI AND AMARENDRA'

NATH SEN. JJ.
Ciyil Appeal No. 480 (N) of 1973, D/- 

12-3-1985.

Shankar Dass. Apoellant v. Union of 
India and aqpther. Resoondents.

(A) Con^tituiion of India, Art. 311 (2)

Seppfid Proviso. CI. ía) — Govt. scrvaní convicted on criminal charee. reléase^ 
uo^^r Drovisions of Probation of Offen- 
ders Act — Liabilitv to disnüssal ünder 
C|. fa) Pf Second Proviso to Art. 311 Í2)
—  ̂¿oes noí cease by reason of urovi- 
sion of Sec. 12 of Probaíion of Olíenders 
Act. ( (i) Probation of Offenders Act 
(20 of 1958), Section 12 — (ii) Djsfpissal 

— Public servant — Rclease ofter coM- 
viction on criminal charse under Proba- 

"fR>n of Offenders Act). -

Where a Govt. servant was convicted 
of a criminal eharce. he could not be 
said to be not Hable to be dismissed in 
view Provisions of Seo. 12 of the Pro­
bation of Offenders Act when he is re- 
leased under the benefipial Drovisions of 
tbat Act. íPara 4̂

Seo. 12 of the Probation of Offenders 
Act provides íhat notwithstanding any- 
thing cQfifained in any othcr law, a per- 
son found guilty of an olíence and deait 
with under the provisions Qf S. 3 or S. 4 

"shall not suffer disaualification” attach- 
ing to a conviction for an offence under 
such law. The order of dismissal from.
Service consea uént uoon a conviction is 
not a "disQualification” within the mean- 
ina of gpc. 12. There are statutes which 
Drovide that oersons who are convicted 
for certain oíiences shall incur certain 
disaualifications. For examnle. Chaoter 
III of the Reoresentation of the Pecóle 
Act. 1951. entitled "Disaualifications for 
menabershio of Parliament and State 
Leflislatures” and Chaoter IV entitled 
"Disoualificatioas , for Votina” contain 
Drovisions which disoualifv oersons con- 
victed of certain charaes from beincf

Seinbers qf lecLslatures or from votimz 
. elections to leffislatures. That is the 

ser^e in which the word "disaualifica- 
tion” is used in Sec. 12 of the Probation 

'̂ Qf Offenders Act. (Para 4Í

(B) Constituíion of India, Aft. SU | 

Second Propaso. Cl. (a) — Disn 
Govf. servant oti l coniv¡c(io0 oí  ̂
charg^ — Power las to, has to b«

cised fairiv. iustly and reasooaUr ’i  
pismissal — Public , servant _
tion. on criminal charee. Decisión I 
fers Pateot Aooeat D/- 10-10-197* 
Beversed.

Where the Govt. imposed the peoi^J

of dismis.sal on ,'a Govt. servant un 
conviction for ofíence uniler Sec.
I. P- C. in spite of the fact that 
Magistrate cohvicting him found, 
servant
in time under compehinf; drcumltli
anH exnressed the ooinion that h* MWl

be dealt with under the ProbatlíinI

to the pen^ty Which could appr 

be imposed UPon him i*' so &r' 
his S e r v i c e  j career was cOTp

the dismissal \f'as Uable to be set 
Decisión in Letters Patent -Appeal, i
10-10-1972 (Del.) Reversed. (P8f«

I

Clau.se fa1 of the second nroviso 
Art; 311 (2) óf the Constitution 
on the Governmeiit the oower to 
a oerson fromí service "on the croiwj j 
conduct which' has led to his conv 
on a criminal! charae”. But; that 
like everv other oower. has to be 
cised fairlv. [lustlv and reasonablv. í 
relv. the Constitution does not 
oíate that a Government servant w| 
convicted for joarkinc his scooter in % j 
oarkinct areaj should be dismissed 
Service. He mav^ perhaps. not be

pd to be hparíi-on the ouestion of 
since CL. íaV: of the second Drovj»!^ 
Art, 311 (2) imakes the orovisions' 
.irticle inaoolicable when a oenaltv 
be inioosed on a Government servató 
the «round óf conduct which has led) 
his convictioíi on a criminal charce. 
the risht to' imoose a oenatlv 
with it the dutv to act iustlv. (Pajt 1

CHANDRACHÜD. C. J . C ^ |
which evoké svmoathv come freauafifl 
before the Courts. But. oitv. not 
The case before us has a uniaue
to tell. the |storv of a crime ___
under the stress of personal miserv" 
oouíided bv, the aoathv of the Estah 
meni and the anoallina delavs of 
Ironicaliv. the silver lininc is fui'nillj 
bv the braverv of a broken man 
has been fichtinfl íisainst iniusticé | 
the last 23 vears. When iustice is 
or so the Uudaes bélieve. the con [

■

ellAív. , 
f  hcvf 

.̂Ónlv :(; ■ 
itómedi. • . 
^Shako

tlw ...
||!¡,Í0 .SSVSi

stance r.

The ! noDtí'.;' .' 
aistrv o: 

Élof India i: 
ffDlpyetí íi 
‘ íillc Su-, 

une...',
G

■ prosi

3f a > u . 
jount u.
PAccer,i. : 
ftte,
jrier- S..-. 4 

in yiew c; 
SÍaíiníf ío £!,
, relea.'?! '.. )

of O;,
'̂ óf. the couv 

Ússed froij. 
froru A

"The anoeJiaí 
.coyrt oc 

r pelhi for
servíc.". 

ííiace he w u-: <

Ible'lo ,
oeíiiiUy '. 

Iiat .'iiii. V, 
that .siucí!

'■'Of a criJiíia.,. 
digmissec: 

jid orovlso ío ji. 
|)utioh. l'iie 
,was cotüiiü'.í- 

íional Sénior S 
Sííarv a968. iTJfc 

líKl Apoeal N<í. Mj; 
ofDelhii \v, 
Kaour. c .

sed Judae aci- 
£#oiíellaftt tha,. 

(ajntained ui 
.Q|Ientlí.-T.', 

frojii

i;'88. reauuv-. ■ 
tituíio/?. T.’:v '
ll̂ tters 1̂1.

whicu ,
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Shankár DasS v. Union of India

But in this case, despite 
Ihat can be done for 

it within the framework of 
have ati unensv conscience. De- 
;ínlv defeats iustice and robs jt 
liiediate relevance to the mrties 

:es the verv confidence of the 
the desife and abilitv of law 
ássist them when thev need 
iiice most. »,

iT)T)ellant was retrenched bv 
of Rehabilitation. Govern- 

idia in 1960. whereunon he 
d as a Cash Clerk bv the 
SuddIv Scheme Deoartment. 

ufider the adnnnísirntive c o n -  

_ Government of tivlia. In 1062. 
ifOsccuted ifor br<'a<li of trust in

a .siim of Rs. noo/-. He reoaid 
^  and nleadeti guiltv to the. 

^cceotine that olea, the learoed 
First Class. Delhi. convicted 
Sec. 409 of the Penal Coda 

of the Deculiar circumstan- 
¡a to the cfime and the crimi- 
íeased him under Sec. 4 of the 

16f Offenders Act, 19,58. As a ‘

^he conviction. the anijélíant 
from .Service .summarilv. 

...irom Aoril 14. 1964.

pÓDellant filed a suit in 1966 
fuft of the Sub-Jurlse. First 
iii for settinff asidp his dismis- 

■ servíce. mainlv oíí the sround 
íhe was released uncler the Pro-

' Offcnders Act. it was not oer- 
the authorities to visit him 

'Cenaitv of dismissal from ser- 
suit was dismissed on the 

at since the anisellant was con- 
criminal chartte. he was liable 

jnisseci under Clause fa> of the 
viso ío Article 311 f2) of the 

Thé decree of the trial 
fVcohfirhied bv the leamed 
í ‘ Sénibr. Sub'-Judee. Delhi in 
|988. The anoellant f i l e d  Se- 
k\ No. 142 of 1968 in the Hish 

elhií which wa.s allowed bv 
ur. J, on Aoril. 13. 1971. The 

Judtte acceoted the contention of 
ant that. bv reason of the nro- 
ained in Sec. 12 of the Proba- 

nders Act. he could not bex 
om Service without affordina 
oneble o D D O T t u n i t v  of beino 
aiiired bv Art. 311 (21 of the 
The Government of India 

Irá Patent Appeal against that 
^h ich  was allowed by Jagjit

591

Sintrh and R. N. Affcarwal. JJ. on Octo- 
ber 10. 1972. This aoneal of the vear 
1972 has come un for hearintr in this 
Court more than 11 voars after it was 
filed, .

4. Section 12 of the Probation of Of- 
fenders Act must be inlaced out of wav 
íirst. It provides tliat ilotwithstanding ■

anv other law. a 
of an offence and

anvthinsi coaitnined in 
nersqn found cuiltv 
dealt with under the provisions of Sec. 3

disaualification” 
;tion for an offence 
' orden of dismissal

or 4 "shall not suffeí 
attachinc to a convic 
under such law. The

from Service conseauént unon a convic­
tion is not a "disaualification’’ within the 
meaning of S. 12. There are statutes

which provide that nersons who are con­
victed for certain offences shall Incur ■ 
certain di.saualificatibns. For examole. 
Chaoter III of the Renresentation of the 
PeoDle Act. 1951. entitled "Disaualifica­
tion.'; for member-cihip of Parliament and - 
State Lecrislatures” and Chantar IV en­
titled "Disqualificatioñs for Voting” con-

tain Drovisions which disoualifv nersons 
convicted of certain lichartres from beintf 
members of letrislatü're.<! or from votinc 

■ at elections to ledslatures. That is the 
sense in which the jword "disqualifica-

tion” is used in Sec.'i 12 of the Probation 
of Offenders Act. Therefore. it is not 
Dossible to accent the reasoninc of the 
leamed single Judcé of the Delhi Hich 
Court.

5. But though this is so the ultímate

order nassed bv the ¡leamed single Judce 
has to be uoheld. It'can be sunoorted on 
crounds other than |the one on which it 
rests. I

6. The leamed Magistrate. First Class, 
Delhi, Shri Amba J^rakash, was gifted 

with more than ordinarv understanding 
of law. Indeed. he sét an examole worthv 
of emulation. put bf the total sum of 
Rs. 1,607-99 which .̂ was entrusted to the 
appellant as a Cash Clerk, he deposited 
Rs. 1,107.99 oniy in the Central Cash 

Section of the Delhi Milk Scheme. Un- 
doubtedlv. he was cuiltv of criminal , 
breach of trust and the leamed Maris- 
trate had no ontion but to convict him 
for that offence. But. it is to be admired 
that as long back as in 1963. when Sec­
tion 235 of the CSode of Criminal Pro- 
cedure was not on jthe Statute book and 
later refinements in the norms óf sen- 
tencine were not tven in embrvo. the 
leamed Matristrate jtrave cióse and anxi- 
ous attention to the sentence which. in

r-
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the circumstances oí the case, could be Court dated October 10. 1972' B
D a s s e d  ori' the aDoellant. He savs in bis thaí the aonellant shall be relnsiifrl

*-

iudcrmentr The anoellímt was a victim 
of adverse circumstances; his son died in 
Februarv 19G2. which was" followed, bv 
another misfortune: his wife fell down 
fhoin an unoer storev and was .seriouslv 
iniuredr it was thexi the tum of , his , 
dauchter who íell .seriouslv ill and that appeal w h i^  \ve quantify at
ilJness lasted for eiífht months. The thousand. the apptUanl wül
learned Magistrate 'conduded his judg- íor duty punctuíilly at his formw

Service forthwith. with fuU bask 
írom the date of his dismissal

instatenient. The Governinent eí l 
will oav to the aonellant the 
suit. the First Aoneal. the Secfludí 
peal, the Letter^ Patent Appesl

-ment thü'á :—

"Misfortune dodced the accused for
abocit a vear ............... and it seems that
it wá.s under the forcé of adverse cir­
cumstances that he held back the monev 
in'auestion. Shankar Dass is a uiiddle 

I aaed man and it is obvious that, it was consider whether the annellafit
under coniDenintr circumstances that he reinstated in sérvice with n i
could nof deoosit the monev in̂  ouestíon adiustment inj the navmwt
in time. He is not a ürevious cotivict. wases. The leárned counse|

of work on April 1,

.9. In this bricf ¡udcmení. vm¡ 

referred to nianv unhaaov fs
must mention oaie more. We had'H 
ed this anoeal. "after hearina jt 
in order to enabíe the Goyeil

/

Havina recard to the circumstances of 
the case. I am of the oüinion *'iat he 
should be dealt with under the Proba- 
ti)@a of OfEenders Act. 1958”.

‘ 7. ■ It is to be lament e d  thaí d e s D i í e  

these observatioas of the learned Macis- 
trate. the Government chose to dismiss 
the anoellant in a huff. without anolvina 
its nünd to ■ the oenaltv which c(mld ao- 
DroDriatelv be imnosed uDon him in so 
far 'as his service career was concerned. 
Clause íal of the second oroviso to Arti- 
cle 311 (2\ of the Constitution confers on 
the Government the oower to dismiss a 
D e r s o n  from service "on the around of 
conduct which has led to his conviction 
on a criminal charce”. But. that oower. 
like everv other oower. has to be exer- 
cised íairly; jusUy and reasonabiy. 
Surely, the Constitution d<ies not con- 

teniolate that a Govemnient servant who 
is convicted for oarkine his scooter in a 
no-parking area s h o u l d  be dismissed

from Service. He mav. nerhaüs. not be 
entitled to be heard on tho auestion of. 
nenaltv since Clause of the second 
proviso to Art. 311 (2) makcs the provi-¡

sions of that article inaDolicable when a 
nenaltv is to be imnosed on a Govem- 
ment servant on the cround oí conduct 
which has led to his conviction on a cri­
minal charce. But the riffht to imoose a 
nenaltv carries with it the dutv to act 
ju5tly. Considering the facts of this case,

i there can be no two oolnions that the 
? oenaltv of dismissal from service imr>osed 
[ unon the appellant js whim.sjcal.

8. Accordinclv. we allow this aoneal.

on behalf of the Union of Intü»
US a letter wrítten bv a DeDUÍvl 
tarv statinc that the Hon’ble üWsfe- 
Aíiriculture depired him to sav t i^ : 
Court should dei ide the- case 
We have done; our modest best in 
recard. |'

. Anneal

B :
lU8é L ¡ .[}. í. C. 592 

fSUPRIME COUBJ\‘
p. N. b h a g w Kt i, AMJ

NATH SEN AND RANGi 
!| MjtSRA. JJ.

Writ Petns. l Nf>s. 9323 to 983J i

and 4830 of ,198!
Karam Pal. e 

of India and ot

Ram Sariip 
Union of India, 

Constitutiorí of

Di- 12-3-1985."̂  
c.. Petitioners v. lífr 
heñí. ResDOodeníi

And
líanwar, pelillo»? 
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iHdia, Arts. 309, Qil

and 16 — Central Sê -ietarUt
Rules (1962); Rr 

«f senioriíy of
íor erade of Section Officers
tial coniDliaaee 
under Rules —

The Detitione

13, 18 _  Det( 

Assistants

in imoleineotíQ^ i  

Courí cannot
-ks who were 

covered under/ the Rules chalb 
select li5t fpr /the crade of Sec 
ciers for the ^ears 1978. 1979'aná*! 
and the coiim >n senioritv list daieí f  J  
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tarv list of Assistunís dated ’ÍH .S 
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(, .tâ en' 
?,.ífnd se: 

íferir-4.
ce < •.'

Jh:ií .

ííiJ-:.

oñvi í!... 
n.s 
l ií'
•ere liu- ,

rá.U.'ít ;ai.í- 
t;' ciu. I 
’OnlV \V¡:.

'üeld w; 
¡v̂ rv ■,

ÍU: 
'Ví¡;\>. 
‘■ervs;',

Z\rÍ! . ;’ th :•

O.iicf 
:,n(l

a c r *  o r  . 

ñj the 'I

U.

;yasf.CL>i. 
''"ireáucr.;: 

same .¡

t o  i , .  

,rn ai.: 
d. .

nei -1 

?rú ' i.: 
iní U- . 

mi; I.ao.

L



■ r

A

BEFORE THE CENITAL ADUINISmATIVE TRIBUNAL, 

CIRCÜIT BENC5H, UJCKNOT

Re.lolader affldavlt to the oounter 

aífldavlt filed on behalf oí

respondents. i
ii

In re:

Registration No.l477(l)of 1986

Una Shanker Misra
!

Versus

Union of India throagh the 

Secretaury^Governoieni of ladia» 

Ministry of CoioBuni^tica),New 

Delhi and others*

• •• Petitioner

• • «respondents•

\

Una Shanker Misra, aged about 5^ years,son 

of late Sri STr «S.liasra, resident of P.T.9/1, 

láaUariya Na¿ar,pólice station Khala Bazar,Lnoknow
I

do herelqr solemly affirn and state on oath as 

nn€er:-
:i

1. That the deponent is the petitioner in the
!|

aforesaid referenoe petition and is fally oonversant 

with the faots of the oase deposed to hereunder*

2 . That the deponent has read the « « n i ow ^ ag 

oounter affid^UFit and understood the oontents 

fflenti<med therein*

'I

3* That the ápplication for produotion of

oonfidential file and record of dismissal of the
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petitioner was noved before the Hon’ble Tribunal on

4-^
25*11 «1988 OQ whioh date ttiis Hon*ble Trlbuali was 

pleased to dirett the C^posite partios to produee 

the file^lí^^the Court o j o  the next date*

2 . That the applicaat/petitiozier has already 

bronght in the writ petition for snnmoning the 

record of the ü B ^ l e  no* ST/qf/ üSM and the 

Opposite parties are fally aware aboat the oontro- 

▼ersy involved in the present writ petition and the 

parpóse of the said tile would be relevant for 

resolving the oontroversy and as suoh they oannot 

opposé to produce the file before this Hon'ble 

Tribunal to enable the Tribunal to kiioir the truth*

3* That the oontents of j[the oounter affidavit

need no reply*

4* That the contents of para 2 of the counter

affidavit are not disputed to the eztent that án 

affidaTit was not flled in support of the applicat-* 

-ion • It is however stated that the affidavit is 

already filed along with the writ petition record 

of whioh was sent to the Hon*ble Tribunal, In any 

case the mSSlSSil/petitioner is filing an affidavi' 

in support of the petition as well as in support 

of the appllcatiOQ whioh was filed earlier*

5. That the oontents of para 3 so far as it

relates infer«ioes whioh have been drawn by the 

Opposite parties regarding the motive of aoving 

the applioation for summoning the record are denied*

It is however not disputed that he was suspended
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021 account of a criminal charle agalBst hia og 

19.1.1973 .

6 . That the contentá of para 4 of the oounter

affidavlt are not disputed.

7. That the oontents of para 5 of the oountet

affidayit are not disputed to the extent that an 

appeal was flled by the jpetitloner in which the

JudgBent of the Session Jadge oonvioting the
.1

petitioner/appellant nnder Seotion 302 was nodifled 

and he was convicted under Seotion 304 Part I I.P .C . 

and was xxx sentenced to nndergo regorons iaplison** 

•«ent for a period of i years and fine of 8s,2,000/-,

!l

8* That the oontents of para 6 of the connter

affidayit as stated are not admitted and it is 

further stated that for the purposes of knowing as 

to whether the appointing authority applied his 

fflind to the judgaent of the Court, it is expedlent 

that confidential fil¿ aay he looked into.The 

Opposite parties should not have any ohjecti<»i for 

hrloging all the factx and relevant doouoents 

hefore ükm this Hon*hle Tribunal as the saae would 

be in the interevst óf Justice*

9. That the oontents of para 7 of the oounter

affidavit are not adÉitted as stated. it is further 

stated that the discipiinary authority has to 

apply his mind éonsideratülg^ix'Guinstances and the 

facts of each case ás to what penality should be 

inposed on the ea^jloyee in oase of conviction on 

a criminal oharge.
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10* That the oontents of para 8 of the coimter
'I

affidayit are not adnitted as stated* The Opposite 

parties should not have any ob^ection for bringing the 

record hefore this Eon'ble Tribunal.

A

A

11, That irlth respect to the oontents of para 9 

of the counter affidavit it is stated that In para 13 

of the wrlt petltion It was submltted ±MMt by the 

petitioner that the respo^dent no.3 had passed the

order wlthout peruslng the Judgnent of the Sonable
•í

HlghCourt. The flrst prayer laade In thewrlt petltion 

was wlth respeot to the issuance of a Writ of certiorarj 

for qnashlng the order impugned in the writ petltion 

and caliing for the ^ile no .ST/QF/üSMlsra.

12. That in pa«a 10 of the rejoinder affldavit It

has- been aaserted by the petitioner that the ,
tÍCC£^

dlsciplinary authority even wlthout going^of the 

judgment of the Hon^blé Hlgh^ourt had passed the order 

of p^nishaent as the júdgiient of the Hon’ble Slgh Court 

was not aval la ble wlth the appolnting authority. It

is further submltted that even if no separate applicat-

i
-ion for summonlng the record was moved before the 

Hon'ble Court, the same does not problbit the petitioner 

for all times to coiáe for movlng the application before 

the Hon'ble Tribunal knowing the truth.

13. That the contents of para 11 as stated are

not admitted. The petitioner *s submission is that when 

the order of the Hon*ble '̂ourt was not available wlth 

the respondents, there was no questlon of application 

of any mlnd as to what punishnent be awarded on the 

basis of the Judgment. It is further stated that the



'I

r«spondents^a]>« not speoifieally pointed out as to 

how the certified copy oí the Jadgment was avallable 

to them and from what source*

'I

14. That the oontents of para 12 of the oounter
i

affidavit are denled as stated V Relevant paragrpphs 

of the writ petition and rejoinder have already been 

quoted above»

'í
15. That the oonten*s of para 13 of the counter 

affidavit are adiaitted to the eztent that the affidavit 

was not avallable íq support Of tgie applloatlon bntthe 

facts remains that the relevant facts have also been 

brought on recoord through affidavit in aupport oftbe 

wrlt petltlon and rejolnder affidavit and the applioant 

has a rlght to rely on these facts which are supported 

by an affidavit • In any case the deponent Is filing 

agaln an mí±t affidavit in sppport of the applioatlcm 

which was filed earlier.

16» That the oontents of pasa 14 of the oountor

affidavit are denied^ and it is stated that in the 

interest of Jnstioe it is ezpedient that the Opposite 

parties be dlrected to produce relevant file before 

this Hon*ble Tribunal.

-5-

Lucknow:Dated: 
^«b-.lA,l989.

DEPONENT

VEaiFICATION

I, the aliove-naned deponent do hereby veri fy 

that the contents of paras i to 16 of this affidavit 

are true to ay Imowledge. No part if it is false and

6 * •.
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nothlgg material has been concealed so help me God•

Lucknow.'Dated: 

^ 1 ^ , 1 9 8 9 .

has

identify the deponent who 

igned before bb«

II'

Advócate•
i;

Soleomly affirmed before me on  ̂^ 

at^^^>M(»/P.M.bySri Urna Bhanker Misra, the deponent 

who has be en identlfied bySrl Prabhakar Tei^ari, 

AdT0Mte,Hish CourtyAllahabadjUicknoir BeQoh,Luoknoff•

I haveifully satisfied myself iu examlniJig 

the deponent that he anderstands the oontents of this 

affidayit wiÉch has beeh read over and explalned by me.

Harikesb S%anM 
OATH COMMtSSIONiR 
High Covrt, Atttteteé 

L*cki«wBeM|

||¡0 i ̂  4



IN THE HONB'LE MIÓH COURT Ot* JUDICAIURE AI ALLAHABAD
Sia^G A T  LUCKNOW

^ 1 1

Civil Mise, App&ík. No* 1#84 ¡iss^

Urna Shanker • é Applicant

In He $

Writ Petition No. % 5 4  of 19«f

Urna iShanker • é' Petitioner

V/s

Union of India & Others

APPLIGATION FOR EXPEDimG HEARING

Respondent

to the facts and cijfeumstances stated in accom** 

panying Affidavit, it is expedient In the interest of 

justice that this Hon’ ltle Court may Tie pleased to expedita 

the hearing of the alwve cited Writ Petition and direct 

•the office to list the Writ Petition for hearing at an 

early date and as duty lK>und*

The applicant sháLl every pray*

LUCKNOW
Dated s August 2.-̂ ,1984

Advócate
SbttMxiáxtorxitexggtStas
Counsel for the Applicant
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m  THE HONB'LE HIGH COURT OF JUDICáTüRE AT áLLAHAI
S I T T I N G  AT L U Q C N ü W

AFFIDiiVIT

• 0 Dep^nent

In Re t

Writ Petiti®n No, ¿*954 of 1f#3

Urna Shanker Misra #•

V/s
a/

Union of Inéia 9̂  Others «•

Petitioner

Respondents

I , U*S» Misra afied. alK>ut ^  years S/© Late Shri BK Misra 

R/o PT 9/1 Malviya Ñafiar, PéS* KháLa BaZgr do hereliy soloaonly 

affirm & state as under s

1. That the petitioner was working in the office of the 

Respondent No* 3 as Time Scale Clerit.

2. That in*adomestic ^uarrel with thepetitioner one

Shri C*P,Srivastava died as a consequence the petitioner was 

suspended from servioe on 19«1*»19®3 andhis suspensión oonti- 

nued uptil 17-^6«198§ when the petitioners service was dismissed 

from the department vide order contained in Annexure No. 4 to 

the Writ Petitioranc*

3. That alwut 12 years are going to elapse and petitioner

is not getting salary f  inor any áílowaioe to meet his domestic 

expenses andin the circumstances facing great hardshlp,

4. That the petitioner*s dismissal from service is quite

illegal as no opportuniiy was given to thepetitioner to show

cause as to why he lie not dismisséd from the services of the 

department.

^ontd • • • • • •  2

^ 0 7 )
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I
5 . ^hat the pctitioner has filed thej aforesaid Writ

['

Patition challenging the sismissal order las contained in

I
Ar.r exure ^o» 4 to V/rit Petition. j

,i 
li

ó. That the a'cove cited Writ Petitiin  was admitted by this
í

Hon'ble High Court and the Hon'ble High |Court was oleased to
i

dircct the respondents to file the countíer Af-^idavit váthin
í

6 víseks. I

i

7 .  That it is sunmitted that even Ihcreafter the above
í'i

cited V/rit Pctitiun was listed for ’-^earing sev^-ral times but 

the respondents have failed and sought jtlr.e to file the countor

Affidavit. The Hon’ ble High Court gran^ed ti~iG to the
1

respondents to file the counter Affidavit onvurious occasions 

but the respondents prefer-ed not to f ^ G  tho counter A-^fidavit.

J

8 . That ^on^ble Mr» Justice K^Ksth vide his order dated 

6-4-1984 allowGd the rpsoondents 4 wseks time to file- +he 

counter Affidavit but the same was not filed by the respondents 

even after the expiry of 4 weeks time, and uptil this date.

^The learned judge had slearly ir£iicat;i?d it, his order dcted
' if

5“4 '-í984 tliot it will be the last ooportunity and that ro
j

fui^her time will be allowed to the respondents to file the 

cr^nter Affidavit. j

Ü ^hus in the circumstances the Writ Petitior}d.s ready
íi

for hearing even though the respondents have voluntarily

preferred not to file the counter Affidavit.

\

9 . That the oetitioner has no/fother neans of ^is livelihood 

and the en+ire funds of the petitioher is aoout to ex>̂ 3 ust 

and the petitioner is facing great ;^hardship in maintáining his 

three children and ^áfife.

i

contd.. .3
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10. That it is expec’ient in the irtsrest of ju«;tice tbat

y

<

the above Writ Petition be listed for '''eering as ©arly as 

pos si ble.

tinn,

3j;̂ aN̂ prSl^can\̂  shîlj pasgy<

LICKKCW
DATE) : August , 1984

Adwoea-fee

V /

^ounsel for the Petitioner

VEIIFIGATIOÑ

I, U .j.w ’isra the a be ve name¿3 deoonent do hereby verify

, that the contents of Paras 1 to 9 o!f tt-is affidavit are true
í

• |©\my knowler'ge and Para 10 of this A-'^fiésvit are believed to

\
\

/  k - ;true, Ko pâ rt of this Affidavit i is false and nothing

riiaterial has been ccncealed. So h^lp me God.

LU3Ki\CW v/
DATE) : August , 1984.

\fn

'^ounsel for the Petitioner

I idehtify the deoonent whohas

signeid befo re me,

i ¿ ^ 5 ^ 0 -

Solemnly affirmed beforein© o n . . a t  /ííí/PM by

^hri U.S • Misra who is identified; by Shri. ,

Advooat?, High Court^l ,̂ Luck now. I have satisfied myself by

examining the deoonent that he ünderstsnds the contents of this

affidavit which has been read oü+ and explained by me.

íiaa ;ourt,(LucknOW Btfiiell)
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AFFIDAV4T

16//̂ .̂ - 
H iO H  C O U RT 
A .  L A m AB A Q

in th« Hon’blü nij:i v̂ ourt or Juuicauure^íl]^c;.ayad,,

ijucknow Jencv, i-ucknp.v.

oounte^-■^^TiQavit on of responolents n tt
against thc application dated -i-ugust 24« 

i.oved by petitionei* for aiuonding 
tVjü vjrit petición»

in re ^

.,rit PetitiJn «o. 495Í oi‘ 19£3«

Ima :>hanker ^*isra. . . .  . . . ,  ........... Petitioner.

Versus

Union of Inciia and ot^i^rs. . . .  ! ......... iespondents.

I, il.U. Tev:ari, aged abot 53 y^ars, jon oí' óri 3anga 

.:am íev/ari, divisional iin^ineor ?>>onc5 ( i.cL.;inistraticm  ̂

'o ff ic e  01' w i d t r ic t  ^--^ana^er Tteiepi^ontío, ^VLclino.i, üo 

'̂ v--reby 3ole¿inly affim  ana State on as ur.oar

V

\

i'v̂ at Sh3 deponisnt is Jivisionai ¿njineer Pv,ones 

(..cu-iiniotration) x^es^pondent no. 3 in t'̂ e instant 

’jrit patition ana is fuliy ao.^uaintea ’.;ÍLh th« 

facts oi case. Th« contents or ¿htí application 

'-.ave Otíen read over and e^láinsd to che deponent 

\tio v,aa unaerstooa t^e same ^ d  its para-v/ise 

reply is as folio ,s.

'?-at t̂ -e contents of para 1 óf application need 

no con. .enus.

'¿^at v/itv. regard to t’-e contents o: p ra 2 of 

application unaer reply it ic 3ubai;;tücl t’-u

petitioner ’,;as Jismissed on «Juno 1?, 19tO unuer 

.lule 19(1) Central Jivil JervicuiJ issific :tlon, 

>̂ ontrol u. ..pptí8i) *iulüs, 19^5 anc ./'«u dicsnissil 

orccx*a uera isbUtíC in accordf.nce v.itv» t^e rules 

pruva,ilin¿ at relcvant ti^ne. xn instant
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íiase th^re wzs no need for issuing any show
w

cause notice uo the petitioner.

4» Tv,at tv>tí contents of para 3' of t^e application
\ I

under reply are denied. Ittis further submitted 

t>>at t^e allegad appeal datfd Au¿,-ust 2, 19^0 vjas

nevar received in officé of th^ responaent.
!Í
J

II

5. T^at t^e contents of para 4 of tv»e application 

unaer reply are not diaputcá.
I

1

i

6# r>.at the contents of para 5 , of the application 

unaer reply scsác as statea are dtjnitíd.
■|

7» Tv,at víith respect to the contents of para ó of

the application it is stateá t̂ ât t^e x’epresentation
I

contaáning the appeal of t>ié petitioner has been 

deciaed viae i^istrict x-iana¿,er Telephone' s 

order datod i-̂ay 2, 1984»

Tv,at tv>e contents of para 7 or th<¿ application 

under reply need no comuents.

- 9, Tv,at t'̂ tí contents of paras  ̂ and 9 of x tvie
/>

application neea no comuttnts.

10, That . itv, regard to t^e contents ox p-ira 10 of t^e 

^  ^  application unaer reply it is subsictea f'.at

appellate aut^-orlty vas decXaed f-ü appcax on ¡vierita

ana in accordance vith rule$.
1

11. r̂-̂at the contents of para ll of the application
I I

need no co..L...cnts.



-3-

/■

<

12. T>iat the amenoiíient application v«sls no forcé

Lucknow dattíu
y

January t 19^5.

I, the above-namtíü deponent üo, vercby 

verify t^at t>'e contents oí’ paras 1 ito 9 anu 11

of ti îs countcr-affidavit are true to my own
/ li 

knowltíüge ana s contents of paras 10 and 12

of this afiunter-affidavit are belicirea by me to

be true and no part of it is false ana nothing

material >̂ as oeen concuaifca, so help Goa.

Deponent•

Lucknov; dated 
/

January , 1985 •

I iaentify t̂ ê deponent vjho v»as signed in 

my presence. ;

(u.ií. uhAOK) 
Ádditional átanding Gounsel, 

Central Government.
\
t¿)olemnly affirmed before rae oaiî Ü̂  Sí 

at^ iii a ^ . /p ‘;m. ná by ori H.ü. íev/ari, 

thfcí deponent w>iO is iaentified by 3ri U.K. Dv,aon, 

Additional Stanaing Counsel, Cemtral Government»

I have satidfied myself by examining the deponent 

that he understands the contents of this counter- 

affiaavit which has becn reaa out, ana explained

by me,

Ub'

So.**— "
----------------
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SirriKG á T L0GKI<Ci/.
/ V

- u C v ^ ! '
G.K.in.íTo. or) of 1935

I n  r e ;  , [
V/rit pctition 21 o.^954 of 1983

V

U r n a  ¿ h a n k e r  M i s r a

^  Yorsús

U n i o n  o f  I n í i i a  s n d  o i h e r s .

P e t i  t i c n e r

O p p  . p a r t i o s ,

/PPLlCáiaOK kO:i EXP3DITE Oî  THE WKIT 

■EHTION.

I h c  p e t i t i o n e r  

s u b i i i t  a s  u n d - e r s -

m o s t  r o s p e c t f u l l y  b e g s  t o

T h a t  f o r  t h e | r e a s o n s  s t a t e d  a n d  f a c t s  

d i s c l o s e d  i n  t h e  l i c c o m p a n y i n g  a f f i d a v i t  i t  i s  

m o s t  r e s p e c t f u l l j í |  p r a y e d  that t h i s  H o n ’ b l c  C o u r t  

m a y  v e r y  k i n d i y  o c  p l e a s e d  t o  l i s t  t h i s  a p p l i c a -  

t i a a  a i o n g v / i t h  p e t i t i o n c r s  a p p ü c a t i ó n  o f  e j a r l y  

l i s t e d  f i l c d  e a j ? ] | l L Í e r ,  a t  a  ^ery  e a p l y  d a t e ,  

Lu'̂ 'kncw Datedí

Larch^ó ,1 ^ 5 . A d v ó c a t e  
G o u n s e L  f o r  t h e  p e t i t i o n e r .
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lií THE H0IÍ»3L3 íIGlí COUKE 01?' JUDIOAlüñE üT ÁLLAHm/íD

¿líUlíG AT LUCxJÍOW.

• «' • • •

ljx{LT P¿ari ja;Olí HC.4954 Of 1983

Urna JiaíJlcer I-Iisra

In tcj 

Urna ¿hanker Kisra

V eráis
ii

Unico of India & others.

Depon

...P  etitioner

. ..Opp.Parties,

AFFlDiiVIT

I , Orna Lhanker Kisra , aged about 49 

years sen of Late Shri ü.lC.Misra r/o Pt.9/1

HaLviya Kagar, P B a z a r  ¡Chala, Lucknow, the

ii
.deponoit do hcreb)' soleniily affirm and stato en

íoath as under:- 1

1, xhat í/helipotlticner was employcd as

Time DCale Clerk|jin. the office of Kespondcnt 

no.3,

2. i'hat thé depcaient has filed this „rit
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n p

petition no.4954 of 1983 before tbis Hon’ ble
/ ■

Court wnich is pending disposal after ¿^dnission,

i

3 ,  i'tiat the petitioner w¿*s-suspended w ;c ,f ,
i ■  ̂ .

19.1.1973 Cx‘‘.K .) and icaained suspaided for about

7 years snd 5 months i .e ,  uptil« 17.5.1980, whGn 

the pefcitioncrs servjfcos disulssed from the 

department. oince 17Í6.19S0 he is jes not gotting
j

any salary ñor any meet his domestic

expenses, ¿hus for ¿ho last 4 yearb' and 9 months 

he is facin¿ ¿reat/nardship.

4 . Xhat on 2,5.9.1983 the abo ve cited writ

\
petition was adjaitted by this Hai’ble Court.

The Counter ^ffilavit wag filed by the r espond oni

I ' '
in 3cptember, 1084 and the re-joinder affidüvit

I
has been filed pn 6.11.1984 in this rbn*ble 

Court, i’hus thé case is ready for final hoaring.

l5 , '̂hat ,the petiticxier has no other mcans

ox hiij liveli^ood and he is .facing grcat
í

hardshi^í in |liaintaining his family including 

two cMldrea and víifo,'

6. Thit the petitioner moved an expedito

applicati^ on 25.8.1984 on which Hcn’ble Senio3

Judge M r.j! Justice K.g.Verma was pleasod to

order on|14.12.1984 to put up the same aftcr'

3 monthá.
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7, That the office has not Usted the same

í
on 15.3.1985 as ordeíed by ilon'ble ááior Ju^tice

Kr, K.d.Verne on 14Íl2,l984 as such the necessity

■ í
of moving this secoád ap^lic^tion xiaj, úrisen.

/

í

7

>6».

8. Thivt in tfhe íns» interest of justi'co it
• t

Is expedient to llit tüs appUoütlon alongwitti

I ■ ' .
deponent’ s earliê í® ^ji^llcation «s per ordcrs of 

the Hon*ble áenioi Judge,

Luoknw Datíd: |

Karcii ^0,1986. j Deponent.

i ■ ■ .
VE.nilJ.iXlOx.

I ,  the dí3ponent named atove, do hercby

verx’fy th«t the Icontenbs of paragraphs 1 to í  of

this affidc.vit fre true to my own knowledge, Ho

part of it is false and nothing material has boe-n

I
coicealea. ¿o ilelp me God.

Lucknow Dgted:

i-larch¿?"<? ,1985}.

X idLntify the deponenit, who has

Depon ent.

signed b efore me

c v>5 "^úvocato,

Solemnly aff^rn^ed bofore rae on 
at ío-52 by Sjtl Urna tíhankei’ Msra
the deponent]'''^v/ho is identified by Sri 
^dvocate,I5igh Court, at ¿Iiahabad,

I have |satisfied myself by examining the 

depcnent that he underst^ds the contenfcs of this
í ■ ■ I

affidúvit which have been read over and explainedj 

b efore me. I
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Civil l-i.'jc. lie vtio i‘ ::o.

Ir: r c : !
íi
1

.oíoi’ünce ^etitioi; ¡'o*"*.*!??
;|

I

:ua ;ha.il;er 'lara

Yorauí

Jnioii o" i nula otliere

oí

1 . -6

f»  .-I í '^  <-5 p

— '

1 , 'L a  ''.\a':ev ,Asp:^, a;:;-: a’jout írea-'s, so.-; 

of late jri . . ' . l l o r a ,  í“ ;i< oiit of - .T .c /l, : alviya 

"a-ar, ? .S  .'"¡ala r̂ â tar , Lqc’:^o 'o jercb’" soTenail’' 

a ■’ir and stabe o oath aa

'̂ ’jat t’ie (■’e“''"nen!- Is : ' ’c --eii fcio-.er i ' t^o 

n "O'osa ir! '"O'í’oBonce *^e'4 ti. n*; 'in''’ i.s fully coaver‘in 

" i f ’ the facts of the fanp .

Tĥ 't the '’G’onant ''na ’̂ eaíH’̂ e aco'̂ n''an-''
I

a-:-̂ lic"t'. on ajr' un' orstn '̂í’ tho conécrts r.;en ti -"e ‘
'1

L er í-V;.

accoi.

Jhr’t the c o n t e n f c o w ' a s  1 to 5 of the 

íanyia" a') lleition aro to rr^:io ;le^ *o.

i/jc aio- :.Ja tei;: 
.̂■OY Quijor , 1

/3á’5
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I , the a: o/o-r^uetl i’ e'; nont do Iiareby "Boleuily 

afiri;! and verií” t'aat t^e contrvbs of naras 1. to 3 

o?. t'iiíT affidavit are true to cp' kno,;le<’ '^e. Ifo'iartI . 3 -

Oí Ifc is fallió anî . nothi ig natnrial has been 

co:.cealef3 so hel"' ne Todi.

Lu olcri O •: ’ia t e el:

\ &t.,ai£-/U-í0-& ̂

■^ísTí^’

I  i ' ' e n t i ; ? v  fc’je »Tonnnc'’ t  
,¡ b-'̂ s nir̂ neí- ’^ê ore me.

o

j.'.vocn e / 

m ly  a"fi:d|DGCi beí'o-e ue on H

at¿^ hy Jri'Jna i’:er .i s r a  tbe (lG*"'-nent

'.;IiO has beca iúentiíiecl hjy ori '/a j'aa’ ar i.'’e’::ari,

..L /oca.e,■ Ii:;hGo.:rt,.illa'labaí’ , Lrc'.a)0 ;: Jench, LucIaio\;,

I have fully  satisfieU uysolf in examining 

the cIO; oneut that he un íÍg/stands the conéiants of 

tais a fidavit -..'hica has boen read ovor and errplai^TOú 

by lac.

(K. M. SRIV/.STa V a ) 

Oath Coiíiuússionci



BSFOliS TEE CENriiAL AOtilI'ÍISTaÁTIYE TRIBUNAL, 

SITTIfS íáT LUCK.W/-

Miso .
Civil/ApplicatioB Xo. of 1988

r'

Application for summoging of

record.

lú

líeferejrice Petitidn No,1477( t )/1986

Urna Slianker Oixit . . .  Petitioner/

ExKx Mk s x s  Applicant

Versus

Union of India through the 
Secretary to Govt♦,Ministry 
of Comraunication,New ÍDelhi 
and others. . . .Opp.parties.

r)

riie applicant/petitioner most respectfuUy 

submits as under:-
I

i .  That the iíetitxoner/applicant in  the aforesaid 

reference Petition has challenged the order of

dismissal and the appellate order. One of the ground
í

raised in the reference petifcion challening the

 ̂  ̂ <y
of dismissal is that the appduting authority

•-ó ]/ did not peruse the judgment of the Hon’ ble High 

Court convicting the petitioner and by reducing the ^

punishment. ¡

1

2 .  That the petitioner/applicant has also prayed

in the petition that the record of thefile no.MST/
I

QF/üSM be called fo r .

3* That in the rejoinder affiüavit the applicant/

petitioner has stateS that ¿he appointing authority
i

has passed the order of dismissal TTithout going the 

judgiaent of this Hon‘ ble Court as the same ^as not



V
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available with the appointing Authority.

4. That for ascertaimng the correct position

as to whether the appoirlting authority had considera

li
the judgment of the H o n 'M e  Iligh Court at the time 

of passing of the impugiied order of dismissal, it 

is neoessary that the fi'ke no,KST/QP/ USM regarding 

the disoiplinary actioa Lgainst the petitioner he 

summoned fron the custody of the respondent no,3

ooiiclusively prove as to 

on record at the time of

tsáXKSta which vvoald 

whether the judgment was

passiiig of the impugned¡| order of dismi ssal or not

1
and víhether there 'ivas any application of mind by

!|

the appointing authority in passing the impugned
i|

order. '

/'

5 . That though the re^uest has already been made
:|

in the main petition buti theapplicant is making a 

separate application to énsure that the Opposite
I

parties no.3 laay produce ; the relevant file  before 

the Hon*ble Tribunal in the interest of justice .

P R A y !s  R
'i
:|

\íHEilEFORE, it i¿ most respectfully prayed
i

that this JJon^ble Tribunal inaybe pleased to direct
Ii|

the Opposite party no.3 to produce the file no.
ii

MST/qf/ u SKí before this Hén’ ble Tribunal and this 

Hon*ble Tribunal may pasé such other orders which 

are deemed just and proper in the oscurastances

Luckno\7;Da ted: 
Nove^ber 25 ,1988

(S.K.1CALI.\) 
Advócate,

Counsel for the applicant/^et.



/  > Tiiw c^iiiaal irti^um, áll.jííi3í

3.::C , ALLttiUBADs ||

CIVIL ü-Ií^Ci_A?PLICAXI0Í I"C. p? 1988

ao.GIvlrATIÔ '̂  ye! 1477 (TV86

Urna Shanker Ilisra

m  ’jno!T o? iT^ik

Distrlct; Lucknov;

App.licant

y ,11 R ss!. u s

1.

APr’LICHTIC^̂ FQln RwSTqi ATIpK .0^ OASS
l i

Thc-t for the fiacts, reasons and circurristan-
i j

ces of the case narrat^d iin the accorapanying affid^vit,
II

it Is most respectfully prayed that the Hon’ble Tribun­

al r.ay be graciously plea^ed to re store the ¿iforeGaid

case and provide full opp^rtunlt: to the applicunt
ii

to prove his case before the Hon'ble Tribunal and
1;

al so issue or pass any other or further ordex or
.i

orders deeir. fit and prope? in thá circumstances of
1

the case.
•I

LUCieiO'..;

T)kl-Di 2g.2.198b. ; (f-.TYA SI”GH) 
j ADTOCATd,

/Ca T;jj AP?Lin y ^ ;
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AFFíDMÍq ^̂
21 '

H /G H  

AUUAHAW¿p.;>;

198/- _

3 c/C :í'. :H^: C-ífli'AL Ir,iBUTlAL, ALLAHABáD

3 'TCl, ^LLatiabad í ,i •

i• • • •

A/?r^:i^.iT ir ui^c. APPLicAiiér r c . ^ ^ ^ / T   ̂ cf 19S8
li

In j

.'^gi^TrAn C F  1477 (T) yso

jis'trict i Lacloiov.

Urna ?'nanker i.!isra n

Y ^ U

r::.- :.'"ic7 oír i '̂ ü̂a

ASPLIaUII

OP^CíiXTa PARTY

I , ‘ Una Shanter” ..isra, agad aboat 52 yuars, 

son of Late rhri lírishha ..isra, rcsident oí' PT-9/1,

:.3lviya fagar, Pólice stalpion "azar i:h^la, Lucimos;,
¡ í

the deponent, do hrreby nSke oath and rtate as üíiíji-:»

1. Tbat the applicant in the conce raed 

Central Goverament enployfee in v:rit petition Fo .4954/ 

1983, filed  be fore the Lii,c’(no-.; Bench of the Hon'ble 

Ilig'n Court, .aiahabad.

2 . That the sai^ v.Tit petition v as  transferred

to the llon'ble Tribunal ¡Tor di?posal and Y;as registered 

there v;ith registration i'auabar 1477 (T ) /8 o ,

3 . ihat the applicant, '..ho has been unemployed

for a very long tiae fell seriou^ly sick and v.as unabla
i]

to n.ove fror. í-eptet.bdr ,1, 1S87 to i’sbruary 10 , 1983.

A. That the u^plicant has come to kno.v; that

nis case T.ith the abov^-said rcgi=tration nanibor r;as 

dic^issed in drf.^ult oh 8 .9 .1 3 o 7 .

5. Th- t the ópplicant being seriously il l

could not attend the *on* blr tribunal on 5 .9 .1 0 ^ 7  

and also could not íriiorm his counsel rhri ? in-h,

. . . 2
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.2.
’..ho is  a very busy Advócate,;,

lí i| 
ii

o. That the appliqant in proof of his siclmess

is filing a Biedical certifícate as A ^ X U R S  M  1 

to tnis application. j
[|
I

I

7 . That the aforesaid defaalt on the part

of the applicant r/as due tp coapulsion of serious
.1 *

sickness and uas not delit^rats and, as such, is

liable to be condonad bv the Ilon’ bls Tribunal and

I
as e. result of it the afoíesaid case is liable to

ii

be restored in the intereit of justice,
!f 
!|

8 . That the applicant prays that the Hon' ble

Tribunal be pleased to refjstore the aforesaid case

and provide full opporturiity to the applicant to

prove his case before the Ilon'ble Tribunal.

9. That the couhsel of the applicant Shri

F.D.Fingh has categorically inforraed the applicant
if
-!

that he has not receivedi any information from the
I

iion'ble Tribunal about tlie exparte decisión in  the

aforesaid case so far artd the applicantíji v/ho visited
1

Allahabad on 15 .2 .1988  inspected the file  and a n e

to kno\; about the dismlssal in default of his case.

1 0 . Thot in tha' intorost of .ustice the

Hon'ble Tribunal be plsased to restore the case, 

LUCK'TO;; ,

^¿TLDi 2g.2.1988, : fp?LIcl^IT^

V E a Í F T C A T T O : ^
II

I ,  the above-name deponent, do hereby 

verify that the conten■ s of paras 1 to IC of tnis 

affidavit are true to ;"iy orn ívnovdtjdse, *‘o part of 

it is false and nothiág Jiaturial has ’oeen concealed,

Po, help se God. ,¡
il
í . . .  3



t> -I
Yerified and rigneá tliis day of

February, l^SS vílfaln the court Preaises at

Luclmo':;:

dateds '¿^,2»19b8,

c « ^

(Uina. Shanlcer ;:ishra) 
:i Apilicant.

I knov; personally and identify the íeponent 

Mho has signed in "ly pres^ncé.

Advócate^' 3 .

jIL
t

&£>\C1

2-3 .-ílS
.-J

cC_ [g --̂o

T e

\

'/ U^K__do^ -- -J  b> C -ĉ:—
V •'

■-ivc.u-fi. Va-c-g.

' 5n— ct___ é.-í̂__

(S. A. tt. 04 AUDHR?)
Ü W H  COM'-nSSIONER 

íiigh C urí, Alhhabad 

Lu.';.i w B,*.ich

:¡>...-¿.y(-\̂-'̂ -̂f........

.....
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Sefore the Central Ádministrative Tribunal, 
uircuit Benchjluctcnow.

i

Uivil Kisc.iippllcaticn lo.

On behalf of

of 1989.

Union of india & Others ..  ^.pplicants/
de'spondentg.

In ;

üegist ration x.o.l477(T) of 1986.

Urna ahanis:er hisra ,,  petitioner

Versus,

Union of India throu^h the 
oecretary,GovtoOf India,/iinistry 
of üotnnunioation,i'Iel& jjelhi & Others.. Respondents.

Td ,

The Hon’ble the /ice uhairman and bis 

other 0 01%)anión Kembers of the aforesaid Tribunal: 

The humble appli>-'at ion of the abovenamed 

applicsnts i*lost iiespecítfully ühovjeth a s unaer;

That the snást applioation filed by 

‘̂ th e  counsel for the pstitioner is not supported 

by any affidavit.

¿i, That tre said application is misconceiveí

One and has been filed with a vievi to rowing anfl 

fishing of en^uiry in the case which is not

K
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I

vjarranted under the provisions of the Act, It 

is submitted that Urna shanlcer Mlsra was eirpLoyed 

as T, D.ülerlc in the office of D visional ¿hgineer 

Phones, Lucknow. He was suspended vide ^visional 

Engineer ?hones,Lucknov; Memo No, 5F/UJ^/2 dated

19,1,1973 with effeat from 1 9 . 1 . 1 9 7 3 e Noon) 

on account of criminal charges against him.

3, That Sri Urna ohanlcer Misra was

convicted and sentenced to Life Imrpsánment 

under Section 302 of the India . Penalüode and 

five years ^̂ iigorous In|)risaQment under üectlon- 

449,I.t'.ü. by ¿ri r<.i'i.dinha,leamed II Temporary 

Uivil & Sessions judge,Lucimos,

4. That against the ^udgment of the

Leamed II Tonp. üivil & ¿essiona Judge,LucímDv; 

the petitioner üma áhanlcer Misra preferred

Y  an appeal before the Hon'ble High üourt ,Bench

at Lucknoví, The Said appeal vas decided on

8.11.1978 and the Hon’b. e High Gourt substituí ed 

the Life Impri^íínment to seven ysars’ 

and a fine of Rs.2000/- vjas imposed and in 

default to suffer -̂ igoroua Imprisonmsnt 

for a further term of three years under oection- 

304,Part-I, I.P .ü ,, Hii> bail uas cancelled 

and he was directed to surrender forth\3ith 

to serve out the remalning portion of his seitence.

¿
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5, That the DisciplLaary authority after

careful consideratiou 3f the facts and eircumstauces
li

of the case and in view of the judgment dated

8.11.1978 passed by this Hon’ble IltgiJ óourt 

dismissing the petítibner in ejcercise oí 

power conferred under ñm ríule-19(l) of Central
I

ülvil í>ervices(Clas3ification,Goñtrol & Appeals) 

jAile3,1965,

\

6. That iíule-l9(l) of the aforesaid íiules

envisages that a-', order can be st raightcv/ay 

passed by the Disciplinar/ authority to impose 

the penalty without followlag the prescribed 

detailed procedure uhaer rtuies-14,i5 and 16 

of the said mies.

7, That in jíi3̂ iyxSaí.fekexeaafean;fesxaf view

of the above facts and the facts mentioned in 

detail in the accoitípanying counter affidavit 

it Is respectfully prayed that the application 

dated 25,11.1988 flled by íári o.K.Kalia,Advócate 

on behalf of the app iioant/petitioner be rejected.

It is,überefore,most respectfully

prayed that this Hon'ble üourt may ^raciously

be pleasec to reject the application filed by

3ri ¿.ji.Kalia,Advo'jate on behalf oí* the app^^cant/

petltion on 25.11.1988o ^

C/iiahoic lohiíey) 
oounsel for the uaic.i of.

a.
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1989
affiüavit 
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BEFO as THE GS'ÍTHAL imiNIbTiUTIVfí TxÍEHJiíáL i 
ülíiüull Biá'iviH:

Lüütî 'Ow.

uoun t e r-/i f f i d avi t 

Im

üivil Mise.Application No. of 1988

¡In

Hegistratio» no. 1477(T) of 1986.

Urna Shanker Misra' . .  •• Petitioner

Versus,

Union of India through the decretary

Govt.of India,Ministi;^' of uomriiunication

Heu Delhi and others.. . .  Respondents,

4

'• J » -

S./}-
Áffidavit of B?p-r6a»g, 

aged about ye ara, son of

¿ri

Deponent.

t he dep on611 , a bov enamed, odo-y hereby

solemnly afflrm and state as unders

lo That the deponent is working as

•líisA îefeianágBr,'  ̂'Ŝ iê ¿©3Si©fi,LUtíknow and has 

been authorised to file the present counter 

affidavit én behalf of the respondents in the 

aforesaid Case. He is,as such,well acquainted 

with the faets of the case^ d^osed to below.
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2. That the deponent has read the 

application filed by the counsel for the petitioner 

which is not suppoíted by any affldavit ,and has 

fully understood the conteits of the same.

3. That the said applicntion is misconeeived
[i

and has been filed with a view to rowing and fishlng 

óü of enquiry in the case -which is not \íarranted 

under the provisions of the ¿et. It is submitted 

that üma ohanker i'iisra was empioyed as T. o.üleris: 

in the office of Divisional ütigineer í^hones,

Luekaioví . He was suspended videia.vlsional î -ngineer 

iPhQnes,LucKiiovj V̂ emo no. ,jF/UáV2 dated 19,1.1973 

with effect from 19.1.1973 (Fore noon) on aeoount 

of criminal charge agcinst him.

4. fhat ori üma ohanker Misra was convicted 

and sentenced to Life Impriscnment under Sectlon- 

302 of the Indian ?er.al uode and five years 

Higorous Imprisonment under Section 4 4 9 , ? . P . u ,  

by sri R.rí, slnhajlesrned II  Temporary uivil & 

oessions Judge,Luckno-w.

5. That against the judgment of the 

leamed II  Temporary uivil & aessions Judge,

Iiucimotj the petitioner üma ohanlcer Misra 

preferrsd an ap sal before tha don’ oj-e Ligh uourtj 

Luclmovj Bench. ‘̂ he said appeal vías deÉ^Oed on



y
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i¡

8,11,1978 and the Hon’ble t¡ourt substituted the
,'i

Life ünprisonment to seven years’ li.I, and a 

fine of Es2000/- and in default to suffer fíigorous 

Imprisonment for a further term of three years 

under Section ú 304,Part-I ,I .P ,C ,, íüs

bail was cancelled ând he was directed to surrender
:i

forth\v’ith to serve out the unexpired portion 

of his sentence.

y

\

6, That the Disciplinary authority after
I

careful consideration of the facts and circumstanees 

of the case and in view of the judgcent dated

8,11.1978 passed by this Hon'ble Court dismiss&Jg 

the petiticQer in exercise of pover conferred 

under Rule-l9(l) of Central Civil Services

(Classification,Control &. Appeáis)fíule^,1965 .

!

7, That iiule-19(l) of the aforescid íüiles 

envisages that an order can be straightuway 

passed by the lUsciplinary authority to impose 

the penalty without follovlng the prescribed 

-pdetaileá procedurte under Rules-14,15 and 16 of 

the said Rules,

8, That in reply to the ccntsitu ofpara

no.l of the application it is submitted that the

same are mstters of record henee can be suitably
i

replied at the time of argumcnts of this petition. 

It is submitted that the Disciplinary authority
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had gone through the judgment oí the Hon’ble 

High üourt convictlng the petitioner, It is 

submitted that the convietion of the petitioner 

was maintained.Reductioii of sentó?, ce is of no 

consequence.

9. That the contents ofpara no, 2 of the

application are not admitted. It is submitted 

that no such prsyer isniade in the petition 

and no orders were paSsed by the Hon’ble HighUourt,

10* That the cíntents of para no.3 of the

4

application are -lot adnitted* It is sutmitted 

that the same are matters of XEmEit arguments, It 

is submitted that for passing the order it is not 

necessary that copy of the judgment be sutmitted 

by the pet-'tioner alone. The Department can get 

the copy through its o\m source.

11, That the contents ofpara no,4 of the

application £re not admitted. It is submited that 

the petitioner is trying to rowing and fishing 

enquiry. It is submitted that in respect of 

discipiinary action against the petitioner the 

production of file no.HoT/3F/Uá4,as alleged by 

the petitioner is not at all necessary, A detailed 

counter bffidavit has been filed on behelf of the 

Department which contains the correct ffcts.
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XS? It is submitted that the production of file 

is not at all necessary. %e petitloner has moved 

the application malicioiusly with some ulterior 

motive.

j

'i

12. That the contents of para no. 6 of the 

application are wrcng. Itis sufcmitted that the 

averments that request has alr^ady been made

in the main petitian by the petitioner for 

production of the file is absolutely wrong. The 

petifoner in paras nos, 28 end 29 of the petition 

has referred ta with regard to the disposal of 

his appeal by the District Manager(Telephones) 

while the assertions made in the present 

application is somewhat différent. As such the 

production of file is not at all necessaiy,

13, Ihat the prpyer made by the petitioner 

for summoning of the file is based en unsubstantiaj 

facts, do affidavit in support of the averments 

has been filed by the pet tioner and confidentiaj 

file cannot be sunmioned /produced before the 

Hon’ble Tribunal to enabie the petitioner for 

maising ro-wing ana fishing eaquiry in his case.

j

s

14, That it is expedient and in the

interést of ju;-.tice that the applicática dai 

25.11.1988 filed by 3ri S.K.Kalia,advócate 

on behalf of the applicant/petitioner 1:̂  rj

--
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I, the deponerit,abovfenamed,do hereby 

verify and declare that the contents of paras

• •[ a<y^S( ^  ,_______

of this affidavit are true to my personal 

knowledge;those of partís nos.3  ^  ^

of this affidavit are based on Information 

received from perusai of the papers on record; 

those of paras nos./4

of this affidavit aré based on legal advice; 

i'íhich all the dqjonent believes tobe true; 

that no part of this affidavit is false and 

that nothing material has been eoneealed in 

it.

a o help me God.

Deponent

I, fí,G,Iadav,clera: to ori Ashok Mohiley,

Advócate,High uourt, Allahabad do hereby declare

that the perss»i making this affiaavit and aileging
S-/4 I ŷ-í'wr. v,v

himself tobe ¿sri ^uPtGaPg the same person

v;ho is personally k̂nvjon to me.

3
Ule rk.

I

\
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oolemnly affirmed before me on this

day of Feb. ,1989'at h  by the deponent
,1

vího is identifled by the aforesaid clerk,
:¡

I  h a v e  s s t i s f i e d  m y ü e l f  b y  e x a m i s i n g
I

the deponent that he imderstands the contents 

of this affidavit which have been read over 

and explalned to him by me.

Cath üommissioner

O \Th  ^OM\fT.S,Sl î^TJ7p  ̂

' ’m.rt A'i h .bad, 

f.....I '.OW
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Qourt fee remitted vide Notification  No. M-1Í01 5/1-602(1 

Dated^agust 5, 1 946 published in U. P. Gazette 

Dated^August 1 O, 1 946 Part I , page 277-

/

INTHE CENTRAL ADMINISTRATIVEjADL . BENCH lALLAHABAD.

of lÍ98¿*Xir  ̂

f_______ ID istrict

¡' Petitioner/

g lv y iJ  ü  ̂ w\ A Appellant/

Applicant/

V E R S U S

Respondent/

bpposite Party/

\

I ,  ASHOK MOHILEY Additional Standing 'Counsel for the 

Government of Indla(except Income Tax and Railways) at the 

High court of Judicature at Allahabad, appeár on behalf of;
I

The Government of India/Union of India/Central Govern­

ment (except Income Tax and Railways) "and

ii

•  .............

..... • • • • • •

Respondent ( s)/Opposite Party (parties) Nos...................

who is/are the PetItioner/Appellant/Applicant/Respon- 

dent/Opposite party in the aforesaid'case .

Dated :

ASHOK MOHILEY 

Presenting Offlcer 

Central Govt. 

Allahahad.
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^rangement during the périod 
I dcfer the ezecutioa of the ordcr 
the oppoiile party ihali appear

vxVci: 
íh'l , '

 ̂«; VíWfJ

{^jagioed, To me the contemcer appeírt to be ao arrogant “Daroga”  who
^aDti to tell the citizeoi that it íi hii wr/t, which wiU run lupremé. Fot lucb 
f0 arrogaot and ÍDdiscíplioed persoD, »/«ente&ce of fíne will oof meet the 
end» of justice.

34. lo  viewr of the above, the o^poíite party ia convicted of committing 
civil ooDtempt of the Court of Jodge Small Cauiei, Locknow. Fot tbit 
coatempf. be ihall be detained io avil priion under Section 12(3) for • 

^period cíth irty  dayt. lo  order to eoable the pólice admÍDistratíon to make
e oppoiite party remaioi io civíF priton. 
I I4th Jüly, 1985. On 15th Jo ly , 1985 

'ore the Addítiooal Registrar of thii Coart 
and he ihall be committed to the/civil prifon. The oppo«ite party iball aiso 
pay the fee of the petitioner’a eouDici which ii fíxcd at Rs 300. A copy of 
tbis judgmeot ihall be sent to tlu  Sénior Saperinteodent of Pólice; Lucinow, 
withio fífteen dayi to enable him to make the Dcccssaiy arrangemcnta and 
relieve the eontémner for andergoing detentíoo io civíi priion.

ALLAHABAD HIGH CO U RT (LUCKNOW BENCH)
Before Hoo’ble Mr. Jostlcc K. Si Varma and Hoo’ble Mr. Jastice S» Saghir Abmsd

Wríí PetltioB No. 1701 of 1985 *
Decidcd on July 12, 1985 

Jamusa Prashad Shakia' ... Petilioaer;

ftTÍUS

State of U . P. and Othert ... Reipondtnls.

Civil Service—Diimiisal—Constitutíon of India, Article 311(2), lecood 
proviso, clauie (a)—Applicability— The taid proviiioo, held, not applicabie 
te diimiiial merely oa the ground of convictios on a crimiaal charge.

A perasal of the im^gned order lo the Ins^Dt case nill indícate that tke 
fctilioBH has been dismissed mereij oa the groiuid that be has bees convicted 
MI a crimisal charge.; The basis of !he order ts sot ibe condact whlch has Ic^ 

his coQ^ction oa ■ crimiaal charge. Ctaase (a) ofthe secood pro?iso, 
,^ief^®^'aoea Bot apply (o the facis of the prfseat case and, therefore, tk* 

iremeals of Article 311(2) bad to be complied witb. (Para 8)
W. P. No. 806 of I985decided on 19-2-1985, partly dliiented from.
1984 LCD 294, referred to.

(I)eiÍTered by Hoa’ble S . Saghir Abinad, J .)
O njoly  12, 1985| we had allowed thli writ petition by a ihort order 

,’^kich ii quoted below ;— •
“ Fór the reasoni to be recorded later, the writ petitioa ii allowed 

and the order dated March 28, 1985 contained io Aonezure 6  ii hereby 
quaihed. I| will be open to the bppoiite partiei to pan a  freih order

f
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after appropriate disciplinary proceedingi opportoníty of hearing
defeqd himself. Tfaere wilt be no order ai to cofti.**

We DOW procccd to give our reaioni.
2. The petiüoner was a lowcr Divijion Clerk íd  tbe Department of 

Medical Health and Family Wclfare. He wai named ai one of the accaiej 
ia tbe F .l R. lodged at P. S. Kamlapur, disuict Sitapur on Jaly 28, 1980 «t 
about 9-00 p. m. oo thc basi* pf which a caie uoder Sectioa 302, I.P .tl. wjj* 
regiitered againit thc petitioner and hh anociatei. The petiticcer wi* 
oUitnatcly found gailty and conscqacntly oonvictcd under Section 8 0 2 ,1.P.C, 
for the murder of one Jagan Nath and leatenced to life impriipnmcnt fg 
S. T. No. 946 of 1980 decided oa February 8, 1985. The petitioner thea 
filed Cr. A. No. 100 of 1985 ia this court which wm admitted and th« 
petinoner hai beea rcicascd on bail. The petitioner who wa» loipecded vid* 
order dated September 26, 1980, has bico diími3ied from leivice by orde» 
dated March 28, 1985.

3. It ii thi» order which has been chailenged by the petitioner in thii
writ petition o,n the grounds, inter aliaj tbat the oppoiite partiei, ia paning 
the impugned order, have violated the piovigioni of Article 311(2) ai be wti 
not given an opportunity of hearing; aod that be has been diimiwed frcQ 
letvice merely because he has been convicted under Section 302, I.P.C. and 
lentenced to jife imprisonment. ,

4. The question whether an opportunity of bcaring ii to be given to a 
psrioB convicted of aa offence before dismisiing (uch penon from leivice i| 
to be aniwercd on the basis of the language employed in Article 311(2) v  
alio the language of the exception carved out ia the second proviso to the 
laid Article. Article 311(2) proyides that a person cannot be diimíiied or 
removed from service or reduced ío rank except after aa enquity in which 1» 
is informed of the charges against him' and given a reaionable opporlanity of 
being heard ia respfcct of those chargri. The exception li contaiced ÍB 
clauie (a) to thc second proviso which readi as under:—

“ Provided further that this clause shall not apply—
(d) where a person is dismissed or reduced ia rack on the groosd 

of conduct which has led to bis convictioa oa » criminal 
charge; or

w ...........................
w ...... ............... j

5. Glause (a) of the second proviso which has been quoted above deatij 

contemplates "conduct”  which has led to hís conviction on a criminal cbarg* 
and if thc basis of dismissal or removal is the “ conduct” , then it wiü not b* 
obligatory oa the diiciplinary authoiity to comply with the requircments 
Article 311(2) bat If any other factor is the basis of dismfsial or removst 
then an elabórate enqoiry has to be held ̂ nd an oppíbrtunity has to be
ta  the concemed employee. To makc i| more olear, if the dismissal 
removal is based on convictioa alone, I. e ., If the disciplinary authorí^f
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dismisses £o employce merely bccausc he is convicted on a crimiDal cbarge, 
claui5¿ij) of thc Eccoad proviso wül not apply and thc rcquircmenti of 
Artícle 311(2) will-have to be followed. Thii is tbc view which has been 
tallen by thia court fn a rtceol decisión by a Diviiion Bench of which one of 
OE (HoQ^ble S. Saghir'Abmed, J . )  was a member,' in Trilok Chand Sharma v. 
StáU ofU. P. and ^hers, Writ Petiíion No. 806 of 1985 dccided en February 
19, 1985. It hao becn objerved in tha» jndgtneot a« follows:—

“ It wUl be notíced íhat an enquiry conteroplated by ArtlcIe 311(2) 
ig not to be held where a perion ii dismiiied or removed etc. oo the 
ground of conduct which bat led to bii convictioo oo a criminal cbarge. 
Wbat ia ímportaot i* tbat tbe baiii of thc dismiual etc sbould be tbe 
conduct which bao led to convlction and not mere convíction Tbe 
conduct apoken of io clame (a) of the proviio referei to tbe conduct aa a  
Government aervant. In order, tbercTore, tbat a perion may be diimisaed 
or removed from eervice without bolding an enqairy aa conteasplatcd by 
Artícle 311(2), bla conduct aa a Government lervant, wbicb has led t»  
híc convictioo, gbonld be the baiii of removal, If  the diimiital order i» 
bnsed on tbe gronnd of mere convictioo, it may not be poiiible to  
dispenie witb tbe enqúiry, aa it would not be covered by tbe Exceptioa 
contained in clauie (a) of tbe proviio.”
€. The obiervatioo made above tbat the conduct apoken of io clauae (a) 

refere to the condact of a Government lervant givea reitricted meaning wbicb 
ís QOt contempiated by it. '

7. A aimilar view baa alao been taken by brotber S. C. Mathur, J .  ia  
Siais of U. P. V . Sadanand Mista and Others, 1984 Lucknow Civil Deciiiooa 294.

8. A perusal of tbe impugned order io tbe inatant caae will indicate 
tbat thc petitioner has been diamiiied merely oo tbe ground tbat be ha» 
been convicted on a criminal cbarge. The baaii of tbe order ia not tbe 
conduct whlcb haa led to bia convictioo on a criminal cbarge. Clauie (a) of  
tbe accond provijo, tberefore, does not apply to the facta of the preaent case 
and, tberefore, the requirementa of Article 311(2) bad to be compHed witb.

9 Por th<i «easoñ» atated above, the wí-it petitíon ia al'owed and the 
order ^tejjUMarcJi 28, 1985 contained in Annexnre 6 ia bercby quaahed. ' I t   ̂
will beTopen to tbe oppoaite partiea to paw a fresíi order after taking 
cppropriate diacipünary proceedioga in wbicb tbe petitioner ia afforded 
ndequate opportunity of bearing to defend bimielf. There will be no order 
as to coata.

l-í
'wm

W r i t  p«titioD alioTred.

V
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i3]agÍDc<̂ > To me the cootemo^r appears to be mn arrogant “Daroga”  who 
«aott to teil the citSzeoi that it u b is writ, wbich will rao gapreme. For lacb  

\j^»rogaQt aod ÍDdísciplioed p^soo, a «eateoce of fíne will not meet the

34". lo  view of the above/tbe oppoiite party ii coQvicted of committiog 
civil cootcmpt of the Court/ of Jadge Smail Caaiei, Lncknow. For tbii 
eootempt, be ihal! be detained in civil pritoo uoder Scctioo 12(3) for a 
períod of thírty dayt. lo  order to eoable the pólice admioiitraiioo to make 
trraDgemeot dariog the p<lriod the oppotite party remaint in civil priion.
I defer the excGutión of the «rder till 14th July, 1985. O a 15th Jnly, 1985 
tbe oppoitte party ibali appsar before the Additioaal Registrar of thii Cooit 
aod he i^ l l  be committed jo the civil pritoo. Tbe oppoiite party iball alio 
l^y tbe Ke of the petitioaer’i  couosel which ii 6xed at Rs 300. A copy of 
ttaii jndgmeot tball be sent/to tbe Sénior Soperínteodent of Pólice, Luclcoow, 
witbln fifteeo dayt to enable him to make the oeceaiary arrangeroeot* and 
íeiícve the eootemoer for^ode^goíog detentioo in civil priioD.

ALLAHABAD HIGH C O U R T  (LU C K N O W  BENCH)
Before Hon’ble Mr. Jastice K. S> Varma and Hon’ble Mr. Jastice S . Sagbir Ahmad

W rlí PetUloB No. 1701 of 1985 *
Decided on July 12, 1985 

JtmuBa Praahad Sbukla' ... Pttitianer;

ftrnu

State of U. P. and Other» ... Rtspondtntt.

Civil Service— Dismiua!—Coostitution of India, Article 311(2), lecond 
proviio, clause (o)—Applicability— The taid^proviiion, held, not applicable 
to diimiiial merely os the groand of conviction on a criminal cbarge.

A perosal of tbe Impogned order lo tbe InsAot case will indícale that tbe 
fctldonet has bees dlsmlised merely on the gronnd that he bas beca coavlcted 
«3 a crlislssl cbarge.; Tbe basis of the order |s sat tbe coodoct «blcb bas 1 ^  
te bis cooTictlon «a a criminal cbarge. Claase (a) of the second proflso, 
^refere, doci aot applj lo the facts of the prrsent case aod, tbercfore, the 
^^airements of Article 311(2) bad to be complled wlth. (Para 8)

W. P. No. 806 of I98Sdcc!ded on 19-2-1985, partly diiiented from.
‘ 1984 LCD 294, referred to.
®  Hoo’ble S . Saghlf Abmad, J.)

a Joly 12, 1985, we bad allowed Ibis writ petiticn by a ibort order 
iiquoted belov* ;— •

*'For tbe reaioni to be recorded later, the writ petition ii allowed 
and tbe order dated Marcb 28, 1985 contained io Anoezure 6 íi bereby 
quaihed. It will be opeo to tbe oppoilte partiei to pai* a freih order
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after appropriate diicipHnary procecding» oppoitnnSty of hearing to
defeiid himself. There will be no order ai to coiti.**

We now proceed to give our reagoni.
2. The petitioner was a lower División Clerk io the IDepartmeot of

Medical Health aod Family Welfare. He wai named ai one of the accaied 
ia thc F .l  R. Jodged at P. S. Kamlapur, digtrict Sitapor oo July 28, 1980 «t 
about 9-00 p. m. oo the basii pf which a caie under Section 302, I.P.tH. w»»* 
registered agaioit the petitioner and hh aiiociatei. The petitioner wa» 
oUimately found gailty and conseqaently convicted under Section 302, 1.P.Q 
for thc mufder of one Jagaa Nath and leatenced to Ufe impriipnment {« 
S. T . No, 946 of 1980 decided on February 8, 1985. The petitioner thc* 
filed Cr. A. No. 100 of 1985 in tbia court which wat admitted and th« 
petitioner hai been releatcd oo bai). The petitioner who was luipended vid« 
o r d e r  datcd Septembcr 2 6 ,  1980, has been dismisied from lervice by ord« 
dated March 28, 1985.. ,

3 . It ii thii order which has been chailenged by the petitioner in tbii
writ petition on the grounds, inter alia, that the oppoiite partiei, io patiiog 
the impugned order, have violated the proviaioni of Article 311(2) as he wat 
nOt given an opportunity of hearing and’ that he has been dlimiised frcoi 
icrvice merely becauie he has been convicted under Section 302 , I.F.G . aod 
sentenced to.life impriionment. . ' ,

4, The question whether an opportunity of hearing is to be given to- • 
persoS convicted of an oSence before dismisiing such person from service i| j 
to be aniwered on tbe basis of the language employed in Article 311(2) ai 
alio the language of the exception carved out in the seoond proviso to tbe I 
laid Article. Article 311(2) proyidei that a person cannot be diimiiied or | 
removed from service or reduced in rank except after an enquity in which he I 
Í9 informed of the chargei agáinst him and given a rcasonable opportunity of j 
b e i n g  heard ia respeci of thote chargei. Tbe exception i i  contained io 
clame (a) to the lecond proviis which readi ai u n d e r '

“ Provided further that thii clause ihall not apply— ^
(a) where a perion ii diimissed or reduced in rack on the groaod 

of conduct which hai led to hii convictioa on a criminal 
^  ' charge; or

m .......................

(«> .......... ............. .» . .

5, Glauie (a) of the lecond proviio which hai beca quoted above clearlj 
contemplates "conduct”  which has led to bis conviction on a criminal cbarg* 
and if the básii of diimiisal oí; removal fi the "conduct” , then it will not b* 
obligatory oa the diicipHnary authority to comply with the requirementi oí 
Article 311(2) bat if any other factor ii the baiii of dismiisal or remoM  
then an elabórate enqoiry has to be heldiiod as opj^rtnnity has to be
t a  the concemed employee^ To make ll more clear, íf the dismiiial 
removal ii baied oa conviction alone, I. e., If the diicipHnary authoHtT
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diimisKi aX, «nployce merely because be is convicted on a criminal charge, 
clatiss (a) of vílá^^oad proviso will not apply and tbe requircnsents of 
Article 311(2) wilV báve to be followed. This it the view which has been 
taken by this court íd  » recent decisión by a División Bencb of wbicb one of 
os (Hoo’ble S. Saghir Ahmed, J . )  was a member^ io Trilck Chand Sharma v. 
StáU of U. P. and Othtrs, Writ Petition No. 806 of 1985 decided on February 
1 9 ,1 ^ 1 . It.has been observed in tha» jndgment as follows:—

“ It will be Doticed that an enquiry conteroplated by Article 311(2^ 
^s not to be held where a perion is dismisied or removed etc. on the 
ground of conduct which has led to bis conviction oo a criminal charge. 
What is ím p ^ an t is that the baiis of the dismiiial etc should be the 
conduct which has led to conviction and not mere conviction The 
conduct spoken of lo clauie (a) of tbe proviso referes to thc conduct as a  
Government servant. In order, thercTore, that a perion may be dismisied 
or removed from service without bolding añ enqniry as contemplatcd by 
Article 311(2), bis conduct as a Government servant, wbicb has led to 
his convictioa, shonld be the baiii of removal. If  the diimijial order is 
based on the ground of mere conviction, it may not be poiiible to  
dispense with the enqüiry, as it would not be covered by the Exception 
contained in clame (a) of the proviso.”
6. The observation made above that the conduct spoken of in clauic (a) 

refers to the conduct of a Government servant gives restricted meanfng wbicb 
!s not contemplated by it.

7. A similar view has also been taken by brother S. G. Mathur, J .  In 
Stale of U. P. V . Sizdanand Misra and Others, 1984 Lucknow Civil Deciiioos 294.

8. A peruial of the impugned order in the instant caie will indicate 
that the petitioner has been dismiised merely on the ground that he ha» 
beea convicted on a crimioal charge. The basis of the order is not tbe 
conduct wbicb has led to his conviction on a criminal charge. Clause (a) of  
the second proviso, therefore, does not apply to the facts of the present case 
and, therefore, the requirements of Article 3 H (2) bad to be compllcd with.

9 For the reaioñs itated abovp, the writ petition is al'owed acd the 
order dated March 28, 1985 contained in Annexnre 6 is hereby quasbcd. ' It 
will be open to tbe oppoiite parties to país a fresh order after taking 
appropriate disciplinary proceediogs in wbicb tbe petitioner is afTorded 
adequate opportuni t̂y of hearing to defend himself. There will be no order 
as to costs.

<

t i 
I f
'í !

Writ petition allowed.
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19S3 '!) ARG !6l, Sultán Ahmad and one anotker v. Goverdhan Das 

othiTs ;

1984'!) ARC 39, Abduli Saltar v. Mokammad Shafi Quaraishi ^

oth íT s . j

la  the first case it vvâ  pointed out that the rent was mostiy

deposited ia time. la second case it was said that the defence should 

be struck off oa mere technical ground. In the third case it was heid thj* 

defence ¡3 aot to be stmck off méchanically. In the case before me neitl¡jf 

the rent was deposited in tíme mostly ñor the defence was struck off 

technical ground or mechanicaily, Rather, the matter proceeded for ful] ^ 

years, and the set of defendíais which could do something was designedly 

deiaying the matter and using' the minor defendants as shield. These tniaof 

daughters have to reraain wiin their brothers and mother. I f  brothers and 

mother are ejected, they can not remaio in the house alone and they wiH gu 

with their mother and brotpers so they are noi going 10 suffer serioosly. 

Thus the ruliags relied ¿pon by the learned counsel for the petitioner 
applicable. j

12. Here the cáse of J/iíWí/í Devi v. Om Prakash, 1987 (Supplemeni) 

SCC 527 raay be refejfred. In this case the prayer for striking off th* 

defence under Order lo Rule 5 G.P.C. was not allowed by Additioaal 

District Judge and Hi|h Court. This case related to Uttar Pradesh. Th» 

Supreme Court said thai the Additional District Judge had failed to appre» 

ciate that the respon<j[ents failed to comply with the requirements under 

Order 15 Rule 5 G.P.Q. by not making a deposit of arrears of rent together 

with interest and cosfa. The application for striking off the defence oughl 

to have been allowed ánd the suit should have been decreed. It was said 

that the High Courí failed to exercise jurisdiction vested in it by declining 

to interfere. In the /case before me, the circumstances are such which 

indícate that the major defendants who were to act for minors as well, were 

purposely deiaying tne matter. So in this case the courts below have righfly 

exercised the discre;/fion and this court should not interfere.

13. The res^ is that this petition is dismissed-

Petitíon dismissetl»

ALLAHABAD HIGH COURT (LUCKNOW BENCH)

Before Hoa’ble Jastice Rajeshwar Siogh, J.

Writ Petitioa No. 7206 of 1988

Decided on September 13, 1988 

State of U, P. and othera ... Pititiontr't

Versus

Shyam Sunder Yadava and another ... Opp-po^'

Civil Service—Oismlssal—Dismissal withoat eaqairy on ^  

groand of conviction on a criminal charge—Held, bad—Constitatío* 

of India, Article 311 (2)(a). (Para 3>
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¡íon’ble Rajesftwar Stngh, J .

This jMtitíon by State of U. P. and some other Government OfEcers ia 

directed against the judgment of U. P. Public Services Tribunal through 
vvhich^ quashed the dismissal order of opposite party no. I. The Tribunal 
furthi^rdered that opposite party no. 1 will be deemed to have continued 
Jn Service throug^ut. As regards suspensión order it said that the Depart- 
jnent shall consider within three months of the order according to rules the 
question of salary for the period of suspensión and in the event of failure of 
the Department to do so the petitioner would be given salary for the entire 
period. .

2. It appears from the record that the opposite party no. 1 was first 
fuspended and then dismissed, it the dismissal order it is written that he wa> 
being dismissed, because he had been punished for a criminal act and 
decisión have been given even by High Court in revisión. It appears from  
the judgment of the Public Services Tribunal, that lastly the conviction of 
the opposite party no. 1 was upheld under Section 332, 1.P.C. and he was 
only fined Rs. 200 for giving punishment of dismissal no inquiry was made,

3. The opposite party no. 1 was dismissed without inquiry relying no 
Article 311 whsrein it has been said that this Article regarding inquiry etc. 
Was not applicable where a person was dismissed on the ground of conduct 
which led to the conviction of the employee on a criminal charge. The 
order of dismissal shows that the Department never considerad the concíuct 
pf the opposite party no. I that had led to his conviction on criminal charge. 
It merely dismissed the employee saying that the opposite party no. I had I 
been convicted. This is not permissible. Under Article 311 inquiry can be 
dispensed with only when a person is dismissed on the ground of conduct 
which led to conviction, in other words, when the punishing authority 
thinks that the conduct, which resulted in conviction is such that the person 
should be dismissed. Here that conduct was not considered and the 
employee was dismissed without considering that conduct only on the simple 
ground that the person had been convicted. This is not permissible. So 
the order of dismissal is certainly erroneous. As regards suspensión. The 
niatter was lefíJ^J^^decided by the Department. Henee this writ petition 
had no mer^s.

4. The writ petition is dismissed. The period of three months given 
in judgment as the Tribunal will run from the date of the judgment of 
this court.

Writ petition dismissed.
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1983 (1) ARG  161, Sullai Ahmad and one anotker v. Gosirdhan Dat ^  

others ;
1984(1) ARC 59, AbJul Saltar v. Mohanmad Shafi QuaraisM 

others.

la  the first case it \yas pointed out that the rent was mojtj* 
deposíted ¡a time. In secon^ case it was said that the defence should 

be struck off on mere techñical ground. In the third case ¡t was held that 

defcnce is not to be struck off mechanically. In the case before me neiti¡jf 

the rent was deposited in ame mostly ñor the defence was struck off oj 

techñical ground or mechaniaaliy, Rather, the matter proceeded for full ^

years, and the set of defenmants which could do something was designedly

delaying the matter and usinfc the minor defendants as shield. These min<a' 

daughters have to remain wifh their brothers and mother. If  brothers aaj 

mqther are ejected, they can not remain in the house alone and they wiü go 

with their mother and brothfers so they are not going to suffer seriomly. 

Thus the rulings relied vjpon by the learned coursel for the petitioner noi 
applicable.

12. Here the cáse of//lrtíMí/» Devi v. Om Prakash, 1987 (Supplemeni) 

SCC 527 may be referijed. In this case the prayer for striking off ih# 

defence under Order 15; Rule 5 C.P.C. was not allowed by Additional 

District Judge and Higtj Court. This case related to Uttar Pradesh. Th* 

Supreme Court said that khe Additional District Judge had failed to appre* 

date that the respondepts failed to comply with the requirementa under 
Order 15 Rule 5 C.P.C. jby not making a deposit of arrears of rent togethcr 

with interest and costai The application for striking off the defence ougfet 

to have been allowed aad the suit should have been decreed. It was said 

that the High Court failed to exercise jurisdiction vested in it by declining 

to interfere. In the case before me, the circumstances are such which 

indicate that the major defendants who were to act for minors as well, were 

purposely delaying th¿ matter. So in this case the courts below have rightíy 

exercised the discretipn and this court should not interfeie.

13. The resulté that this pecition is dismissed.

-------------  Petitioa dismisse«L.

ALL.AHABAD H IGH  COURT (LUCKXOW BENCH)

Before Hon’ble Jastice Rajeshwar Sisgh, J.

Writ PetítíoQ No. 7205 of 1988

Decided on September 13, i 988 

State of U. P. and others 

Versus

Shyatn Sunder Yadava and another

Civil Service—O ism issal—D ism issal withoat 
groand of conviction oa a  crim inal cliarge—Held, bad—Constitatio* 
of India, A rtic !e 3 1 1 (2 )(a ). (Par* 3)

enqairy oo

Petilionif I 

Opp.

ti#
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^on’hle Rqjeshwar Singh, J .

This petition by State of U. P. and some other Government OíEcers i* 
¿írected a^ain^^the judgment of U. P. Public Services Tribunal through 
vvhich ¡t qual^B^e-dism issal order of opposite party no. 1. The Tribunal 
further ordered íEat opposite party no. 1 will be deemed to have continued 
jn Service throu^out. As regards suspensión order it said that the Depart­
ment shall consider within three months of the order according to rules the 
question of salary for the period of suspensión and in the event of failure of 
the Department to do so the petitioner would be given salary for the entire

It appears from the record that the opposite party no. 1 was first 
iuspended and then dismissed, it the dismissal order it is written that he wat 
being dismissedj'^cause he had been punished for a criminal act and 
decisión have been given even by High Court in revisión. It appears from  
the judgment of the Public Services Tribunal, that lastiy the convictíon of 
the opposite party no. 1 was upheld under Section 332, I.P.G . and he wa* 
only fihed Rs. 200 for giving punishment of dismissal no inquiry was made.

3. The opposite party no. 1 was dismissed without inquiry relying no 
Article 311 whsrein it has been said that this Article regarding inquiry etc. 
Was not applicable where a person was dismissed on the ground of conduct 
which led to the conviction of the employee on a criminal charge. The 
order of dismissal shows that the Department never considered the conduct 
of the opposite party no. I that had led to his conviction on criminal charge. 
It merely dismissed the employee saying that the opposite party no. 1 had 
been convicted. This is not permissible. Under Article 311 inquiry can be 
dispensed with only when a person is dismissed on the ground of conduct 
which led to conviction, in other words, when the punishing authority 
diinks that the conduct, which resulted in conviction is such that the person 
«hould be dismissed. Here that conduct was not considered and the 
employee was dismissed without considering that conduct only on the simple 
ground that the person had been convicted. This is not permissible. So 
the order of dismissal is certainly erroneous. As regards suspensión. The  
fflatter was left to be decided by the Department. Henee this writ petition 
had no merits.

4 .  The writ petition is dismissed. The period of three months’ given 
ia judgment as the Tribunal will run from the date of the judgment of 
this court.

Writ petition dismissed.


