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|
ZNTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
|

Registration T.A.] No.1477 of 1986
(Writ Petition N5.4954 of 1983 of the )

(High Court of Judicature at Allezhabad)
Lucknow Bench, Lucknow.

Uma Shanker Misra ce o Applicant

V=2rsus
!

|
Unior. of India & Otliers ..... Opposite Parties.

|
[

Hon.Justice Kamlesh#ar Nath, V.C.

Hon. K.Obayya, HMember (A)
V
l
(By Hon.Mr.Justice X.Nath, V.C.)

|

U

The Writ Pe#ition described above is before

this Tribunal under Sectisn 29 of the Administrative
Tribunals Act, 1945 for quashing an order dated
17.6.80, Annexure%4 by which the applicant,Uma Shanker
Misra was dismiss%d from Govt. service. There is

alsoc a prayer foq}quashing the applicant's suspension

[
!

and alg for a dﬂrection to pay the applicant's salary

etc.

!
2. The facts| arc not in dispute. The applicant

|

was appointed i&.1955 as a Time Ccale Clerk in the
Telephone Depar%ment under the opposite parties. He
was confirmed o% 1.3.61. He was suspended from servij
on 19.1.73 on g%count of his‘prosecution for the
criminal offen%% of house trespass and culpable
homicide of a Aeighbour on the basic of a Firet
Information Regort: on the death of the victim the
charge was coqLertcd into murder punishable under
Section 302, ﬁndian Penal Code. The applicant was

r
I R -
convicted by the Court of Sessions under Sccticn 302



-2 - |

[
|

and awarded punishm%nt of life imprisonment., The

I
matter figured befpre the Hon'ble High Court in
r

a Criminal Appecal Fnd by judgement dated 8.11,78,
Annexure-2 the coﬁviction and sentence of the

|
applicant were co?verted/modified into cne under

Section 304 Part i IPC with a sentence of seven

!
years Rigorous Imprisonment and Rs.2000/- fine. The

conversion of theﬁconviction and sentence was
I
communicated by Ehe applicant to the Department

by Annexure-3. In course of time the impugned
r
order of dismisS%l was passed on 17.6.80 without

Lo
h-lding an cnqu1fy in exercise of the powers
[

conferred under %ule 19(i) of C.C.S.(CC&A) Rules, 1965
|

read ‘with provisb (a) to Article 311(2) of the

|
Constitution ofTIndia. The relevant portion of the
|

order is as fol#ows 2=
:

" and whgreas it is considered that the conduc
of the said Shrﬁ Uma Shanker Misra, Office
Assistank(Time Scale Clerk) which had led
to his q%nviction is such as to render his
further!#etention in the Public Service
undesir%ble.

J
Néw therefore, in exercise of the

powers éonferred by Rule 19(4) of the Central
Civil Sérviccs (Classification,Control & Appe
Rules, ﬁ965 the undersigned hereby dismisses
the said Shri Uma Shanker Misra, Office Asst
(Time Scale Clerk) from service with effect
from l%th June, 1980".
| made
3. An appgal[by the applicant was dismissed by t

’\ s
appellate authority by order dated 2.5.84,Annexurc-
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2

&

4. The case of the épplicant is that the impugned
|
order of dismissal i= i?valid b=cause the conduct on
. . I .
the basis of which the gppllcant was convicted by the
r

Criminal Court is not related to the performance of

!
the official dutjes cf;the applicant. In this
connecticn, it is alsokurged that the disciplinary

U
authority did not cons;der the conduct of the applicant

before passing of the prder.
|

!

5. There is no war#ant for contention that in order
r

to attract the applic%%ion of Rule 19(i) of the C.C.S.

I
(ccsa) Rules, 1965 or ?f clause (a) to the proviso

of Article 311(2) of éhe Constitution of India, the

r
conduct leading to coav1ctlon must be related to the

discharge of the Offlélal duties of the delinquent
Govt. servant. The sﬁmple requirement is the existence
of a ground of conducL which has led to conviction on

a criminal charge. ﬁL is not possible to add a further

Condition to thESP ré;qu.irements that the Conduct$
" .

I
must relate to the performance of official duties in
|
course of which the ?rime ie said to have been committed

1
I
r
6. The learr.d cnun.vl for the applicant however

has relied upom two hcc151ons. Dnst Mohammad Vs. Uniona

i

»>f India & Othors %981 LAB.I.C. 1210 Zecided by the
!

I
Hen'bls Hich Court #f Allahahad an? Shankeor Das Vs,

Uni-sh of India & Others 1985 LaB.I.C. 590 decided by
]

the Hon'ble SupremeyCourt.

|
!

7. In the caee,af ost Mohd. (supra), a peon in
|

r
the pnst of lecgraph Department, had becn chHaviet:2d




|
for an offence punishable under Section 323, I.P.C.

|

in connection with an |[incident of Marpit which took

r .
place ir Dost Mohammad's village. After conviction
!
Dost Mohd., was dismissed from service by exercise of

f
powers undor Rule 19(1) of the CCS (CC&A) Rules, 1965.
' |
The High Court held t?at in order t» apply Rule 19

. . | . :
the conviction must b# in respect »f which a
|

J - .
departmertal trial c?uld be taken against the Govt,
servant. It wes obs%rved that the incident of Marpit

|
could not be a subjejt matter of any departmental

!
trial un?er the RuleT. The High Court proceesded to
f

observe as £nllows :<
-
e.l..The competent authority must apply his mind
t> the c~nduc% of the Govt. servant which has
l=3 to his Cﬁ“victivn to ascertain as to whether
theire was any reasondble nexus in the conduct ard

his official duties or the conviction involving

moral turpitule which would bring the public

service intw“iirruputc".(amphasis suppliead).
r

|

8. It will be cl:r from these “bservatinns that
|

the Rule 19(1), acc;riiag to the High Corrt, could be

|
appliecd to two kinﬁ% of cases 3

y
(1) cases wﬁfrc the conduct hes reasonable

nexus with officialliuticf,and

!

.. ! ,
(ii) Cases whero the c-nduct invnlves moral

4
turpitude which wo?ll bring the public sarvice into

: | X . :
dicrepute. In thl% cornzction we may add that if the

|
Conduct Rulas 1o n#t reetrict the Goivt. to take acti-n

"

£r misconduct snl{y i1 rocpoct of acts done and cammact s



)
CC3 (Con2uct) Rules, 1964 requires that a Gove,

|

I . i ” *

y cervant "shall Ao nothirg whtch unbeco ming of a GovE,
y A

r . | R . :

/ servant", An unbecoming caréuct referred to in this

f .
i {, Rule is not a corduct with ﬁelation to employment; it
’ W
|
conduct as Govt, servant. It is well recognised
|
I
that the relati-onship botwegn the Govt. and the Govt,

[
servant is nst merely that ff 2 master and & servant
[

I
based on contract but has % higher status - it is
[
N /
the relatinnship »f status# It i= clear therefore
/’

| \
that if the Govt. swzrvant énjoy;the berefits of status
[~

he must also conform to th& standards of conduct
I

|
as a Govt, servant as & whnle/and not merely in the
I

I
course of his employment./ The Govt, S=rvant Conduct

[

Rules did not figure befo&e the Baench »f the High Court

If
which decided Tost Mohammed's case.
If
!; ’
A S, A similar questiod arose in the case of Laxmi
, zaxml

!

Narain Vs. District Magigtrate 1960 Alld. 55. The

I
petitioner therz had allﬁgedly entered into the house
| I
I
lx‘ of one Chaturbhuj Sahai |in the night between 26 and

27th July, 1958 for the jpurposes of illicit intercourse
[

A departmental enquiry was held

|

iato that conduct, Thq{institution of the D:partmental

f
enquiry was challenged |

with the lattets wife.

in thz Writ Petition on the
ground that it did notfrelate t» misconduct committed
in connection with duties as a Govt. servant. The Court
|
held in para 20 &s foﬁlows ‘-
If

I
" If the petitinner's contention that a Govt,
[

servant is not/answerable to Govt, for miscnduct
J
committed in hﬁs private life is correct, the




_H—A

result would be th
abominable a G?Vt./servant's conduct in his

2t , howevar, reprehensible or

]

private 1life may be, the Govt, would be powerless
]

to dispense with h,s services, unless and until

he commits & crimihal offence or commits an act
r

which is specifically prohibited by the U.P. Govt.

Servants Conduct Rules,
r

Thie would cloathe Govt. servants with
an immunity whichﬁwould Pplace the Govt. in a
position worse than that ~f an ordinary employer.
It would be almos% Jestructive of the principle
laid cown in Artible 310 of the Constitution that
every vat..serviat heclds office during the
pleasure of the éresident or the Governor, as the
case may be. Th% power of the State to dispensa
with the serviceg of any 3ovt. servant althcugh
hedged with safeguards containec¢ in 7.rticle 311
and other provis#ons »f the Constitution, is
real.® In para 22 the High Court went on to a3d

|

as fnllows :- ;

"But it is clear that Article 311 does
not restrict thA power »f the State to dispense
with the servicés >f any Govt. servant for conduct
which it consi@grs to be unworthy or unbec-ming
of an official{kf the Ztate, nor does it fetter
the discretior |>f the State as what tvpe of
conduct it cha#l consider sufficiently blameworthy
to merit dismigsal or removal. The Ctate has
bzen invested #ith absolute discretion in this
respect. It can demand a certain standard of
counduct from vat. servants ndot only when
performing th%ir sfficial duties but in their

. . |
private lives [as well.
I

"..../Similarly, the Govt., has the right
I

i

t2 expect thak every Govi, servant will observe

[

certain standards of cecency and morality in hirs
[

private life jand chall ndt go to his neithbour's

house in the/midale of the night for the purpose
|

of making im@oral advances to the neighbiur's
wife ™ {
r

r
In para 23 the Heon.High Court further

| /
v’_




!
sbserved as follows $=
i

If
\ " In thel first place the Govt, servants
- |

’4r Conduct Rules’Fre no>t exhaustive. In addition

tn the Code og conduct specified in these

rules, ther= #xists what is known as an

]

. I .
funwritten coﬁe of conduct" which must be
ery Govt, servant.”.

dbserved by =2

A ¥
J
|

10. The Writ Petition was dismissed:; we notice

|
|

|
that these aspects bf the law did not figure before
I
|
the Court in Dost Mohammad casze. We have already
I
indicatad that DOFF Mchammad's casa2 takes into its

I

ambit conviction ifvolving moral turpitude which will
- 0 £y L3 ; (] . 13 ~ ™M N
bring the public gervice into dirrepute, That Would
obvicusly include|conduct outside the course of

I

employmer.t.

11. We may 3lso refer t- thz case of Macho Singh
ﬂ Bombay
V=. State of B-mbay 1960 / 285 where @ police constable
|
was chargushcetc§ for a rude and improper hehaviour
|
% with = neighbou% over ,the use of a common latrinz.
If
. f

H2> was punished|with rvuctidn of pay. The punishment
I

fl
was challerged pn the ground that the act related to
|
Y. |
private capecity. The High Court rej:Cted the plea
|

f

1

I
ar? the Court pbserve? in para 5 that in order to
If

|
‘.

enable @ master to take disciplinary action against
i

[
his servant i# is ' not @& condition precedent tha
I
the misconduc% on the part of the servant must aris|
|

| \ .
within his employment and not outside his employmen

[

|
The Court cbserved that the master is ertitled to
|

|
take actinn Tgainst the servant if the latter's ac)
[
f

hes tendency to injum the former's reputatisz. Tho
[
I

Supreme Cvuﬁt to0k cars of the Govt's reputdtiom

N N /
qk in the casc;

>f S.Govinda Menon VS, Union of Inlia




|

®

-8 -

1967 SC 1274 whea it observed at pag2 1278 Chlumn (2):-

" In our opini-on, it i- not nacees ary that a

riember of thebﬁcrvic: chculd have committed
the alleged agt or omiesion in the cairse of
discharge of éhr dutics as a servant of the
Govt. in arde% that it may form the subject-

matter oI disciplinary procceclings, In other

worde, if the'act 3r omic ion i~ such as to
reflect on thé reputation of the officer for
his integrity:ar go XX faith or devotiorn to Jduty,
there is no r#ason why 4disciplinary proc=ecings
shoulZ n>t be| takea zgairst him f£or that act

or omis<ior ovin thovgh the act »r omiession
relates to anqactivity in regard to which ther:

is no actual Pastcr and rervant reletisnship.”

12, In parting wi$h the case »f Dost M-ohammad we

may mention that the“Han'bla High Court was then of the
i
view that before awafding a penalty the compatent

. | :
authority should givp an opportunity of hearing to

the delindquent GoOvt.| servant. This view rested on the

decicisn in the cas% of Tivision2l Personnel Officer Vs.

T.R.Chelappan 1975 SC 2216 but that view was expressly

M

ovarruled in the Case nf Union of India Vs. Tulsi Ram

I
Patel (1985) 3 SCC /398 ard also in oth-r case cited by

the learned counsel;fvr the applicant namely Shanker Dass
|

s . || . .
Vs, Union of India (%upra). We may also mention that

in the case of Shan%er Dass Vs.,Uni-n of In~ia(supra)
the h»nlding of the @isciplinﬁry enquiry was nost found
to be illegal. That was & case whers the c¢mployee had

made an unauthorised detentisn of a sum of Rs. 500 /-

l
of the Govt. money which he rupaid later zand als» pleaded

guilty. On th2 penalty of romoval from rervice for that




f

Jafault. d-=spite the view of the Trial Court eantitling
I

|

the Govt. servant to the bencfit of Probaticn of

j

S
Offenders Act, the punfshment was held to be whimsical.
- [

<

i
I
1

It is well recd%niscd that thz law laid down
!

13,
i
in a decision must beﬁieued in the light of the

X
particular facts and éircumstances of the particular

/
case, In the case oﬁ Dost Mohammad the offence was
|

j

!’ .
punishable under 323) I.:;.C. on account of Marpit
cneidaered that offence to be

in village. The Cou
trivial and indeed the Code of Criminal Procedure

I.P.C. to be

N

under Saction 323,

f

the offence

treats
non-cognizable and/cnmpoundable as a matter of right.

In the case of Shahker Dass, unauthorised temporary
i
mall money of the Govt. was found

withholding of a s
to be a result sf/compelling circumetances of misery

of the Govt., servent. The law laid down in the cases
has its colour f;om the facts of those cases.

i

In the chse of State of U.P. & Others Vs,
[

14,
Shyam Sunder YadLv 1988 LLJ 328, the High Court

%V. /
found that the department never considered the conduc
of the employeel which led to his conviction and

dismissed him Jaying simply that he had been convict

The position ié the case of Yamuna Prasad Shukla Vs,
M{

State of U,P, Jand Others 1985 LLJ 229 is exactly
)y

similar, Thejunreported consolidsted decision of
I

the Hon'ble 7&1ahabad High Court in Writ Petition
No.3871 of 1?86 (Shyam Naraih Shukla Vs.Stzte of U,

&nd yrit Petition No,6759 of 1986

and Others)
{Yamuna Praégd Shukla Vs.State of U,P, & Others) d

1




.
»
v

-('\

g

!

N
on 28.7,88 meinly concerned suspension of a Govt,

J
employee during pendencyl!of a criminal trial; the

. i . |
former elso dealt with dfsmissal after conviction for W

a criminal offence, Thg%e decisions, so far as

relevant for the-purpos%é of Fhis casg’repeat the

lau that the disciplina%y aut%ority has to consider
conduct lzading to conviction and cannot rest punishment'
orders harely on convic£ion. Incidentally, the decision
sets out the ratio in TLlsi Ram Patel's case and points
out that, accordingiy,jit is not necessary to give
cpportunify of hearingﬁto the employee either a£ the
stage of fect finding énquiry or at the stage of

’ [
imposition of punishmebt. It is,of course, laid doun

that it is necessary for the disciplinary authority
to peruse the judgemeﬁt of conviction and consider

all the facts and ciréumstances of the case, We have,

therefore, primarily to see whether the disciplinary
. ’ -
authority here considFred the facts and circumstances

: !
concerning the condUﬂt of the applicant leading to
A
his conviction, ﬁ -
,}e'
15. The record if which the impugned order of

dismissal uwas passedjuas produced before us, The

submission of the learned counsel for the applicant

|

that}accordihg to'iﬁstructions the copy of the High Court
r ‘ / '

Judgement was not b%?ore the disciplinary authority

prior to the passiné of the impugned order is belied.
by the record; the &ertified copy drted 3,8,79 of the
judgement of the Ho%'ble High Court is on the record,

The record shous that from 5,9,79 the.elre notings and

: and 9 _
discussions on the judgement/.the final order of the
_ | .

disciplinary authority bpassed on 17,6.80 mentions thnt
. 1




Shri Uma Shanker Misﬁra,”the applic-nt, in service

: @,\?j
- 11 = i

in view of the judgement,the disciplinary authority

was pf the opinion that the further retention of

was not desirable in the lnteresﬁ of service -and

to be “
thereforeidlsmlssed FPOmISEFVlCE. The order proceeded F

to mention that accordlngly fomal orders were being
iscued, It is clear enough that the judgement of
the Hontble High Court was considered by the
dlscipllnary authority gnd on such con51deration
the disciplinary authority formed the opinion that
it was not desirable idlthe interests of the service

to retain the'applicant in employment, It is true

that individual elemén#s within the judgement were

not discusséd.separately by the disciplinary suthority,
but that does not seem;to be necessary. What is
required is a consider;tion of the facts and circumstan-

ces appearing in the judgement;and a formation of the

vieu on a perusal of ﬁhe judgement should be adequate,

16, Je must mentisn here that if the judgement
itself contains relev%nt material, a mere Gaission
to set out that matergal in the ordef of punishment
by the disciplinary authority will not vitiate the
decision and will noé justify interference within the
limits of judicial révieu. Indeed, as we go through
the judgement dated 8.11.78, Annexure-II of the
Hon'ble High Court, ue notice significant festures.
According to the cas; of the prosecution}the deceased
used to live on theffirst floor of a house opposite

which and across s foad/the applicant used to live
. , )




o | @

;
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i

i

|

on the ground'Floor. Thére was some altercation betueen
f

! :
the uife of the decease% fondling her child in the

i
i

‘balcony of her house:ané the uwife of the auplicant at
/ A couple of hours later when

the door of her house.,
. b

the deceased uwas at hié balcony,the applicant is said
f ' |

to have arrived uwith Qh iron rod and to hsve abused

the deceased, When t%e deceased ran into his Courtyard’

|
the applicat reached‘ﬁhere and inflicted two blouws with

!

iron rod on his head, The deceased on receiving
injuries beceme unconscious and died in the hospital

}

on the 9th day remaining unconscious throughout, The
defence of the appyicent was a denial and_of felse

implication by theapolice; he had alleged that the

deceased was attacked when proceeding to Nakhas BazZar
f _

from Yamuna Jhil, |

ki

17, The Find#%g of the High Court is that‘ths
attack took placé in the courtyard of the decessed;’”
that there uss qs justification uﬁatsoever for the
applicant to-tr%spass into the boﬁse of the deceased;
‘that the appligént had intentionally inflicted not on
but two blowus Qith forée on tﬁe head of the deceased

with a heavy u#apon, the iron rod}and that the offen
was punishable under Part I of Section 304, I.P.C.
- Rigorous Imj

which the applicant was punished with
ment for sevén years and fine Rs,2000/-,

/
: i
These findings of the Hon'ble High Court s

18,
that the-inéident was not the result of some pva

but an intibtional act of the applicant so much s
he went a;i-the way from his bouse into the house

j :
the deceased snd inflicted injuries to the decea
a vital part of the body with the fram rpd which

@




- case of 323, I,P,C, of Dost Mohammad (supra) or of

- 13 - i

heavy weapon, leading to“death' and yet the applicant
in his defence put up aA untrue story that the decesased
had been struck not in hls courtyard but when proceeding

to Nakhas Bazar from Yamuna 3Jhil, It is not like the

1
[}
i

Shanker Dass's temporaﬁy embezzlement of Rs,500/- in a

state of misery followed by confession of guilt and meking
!
good the ampunt.The act of the applicant was a gross

Il
crime uwhich certainly‘hould not bring any credit to the

Govt, who had employei_him. No Govt, would like crime
to creep into its ran%s; the conduct of the applicant

shocks conscience and;constitutes moral turpitude, The
judgement of the Hon'Lle High Court therefore contained

clear material uhich’bas relevant for the disciplinary

authority to come to:a conclusion that it was not

desiragble in the intérests of Govt, service to retain

the applicant in employment, The impugned order,

in our opinion, does{not suffer from lack of consideration
of the conduct of tHe applicant leading to his conviction

for the offence punishable under Section 304, I,P,C,

. ’:“. .
19, The last point by the learned counsel for the
asplicant is that the punishment of dismissal is too

harsh because the épplicant's service record had been

unblemished, UWe may refer to a recent decision of the

!
I

Hon'ble Supreme Coyrt in the case of Union of India Vs,

u'
Permanand,(1989)~ZISCC 177 holding that the Tribunal
cannot interfere Jith the adequacy of psnalty unless it

is malafidey houevar the Court observed that in a csasse
°r r2zuced

where a person 1s;dlsmlssed or removed{ in rank without
i S,V
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|

, /
ehquiry under Article 3?1 (2) proviso (a% the Tribunal
may examine the adequa?@ of penalty if "it is apparently
unreasonable or uncalléd for having regard to the
nature of criminal chaEge. On a careful consideration
of the features of thé oFFeﬁca committed by the
applibant, ue do not £hink that the punishment of

J
dismissal awarded to;the applicant was apparently

unreasonable or uncalled for,

20, These are all the points in this case uhich
, ' oﬁ;ﬂiww\/ % .
- must fail, The apslicant- is dismissed, Parties shall
/
bear their costs, j
J

, V’;‘

y, |
+ ,/ ’
A B

M mb#r (R) Vice Chairman
j

i
|

Dated the |% ﬁarch, 19940,
: !

RKM -y
)
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at Allahabadl

In the Hon'ble High Court of vudicature

sitting at Lucknow

writ Petition No. Q 59 of 1983
: )

[
“ -

3 Y o.a’\/’ “‘
{ Uma Shanker Misra, aged about 47
;eﬁz ///” years, son of late Shri R.K.Misra,
‘ Laad r/o P.T. 9/1 Malviya Nagar, P.S.
Khala Bazar, Lucknow. !

|

Petitioner

|
i}

versus

1. Union of India, through the
Secretary to Government, Ministry

of Communication, New Delhi

4

2. District Managerf(Telephones)
163, Shahnajaf Rpad, Lucknow

/

3. Divisional Engineer Phones 1I (admn)
of District Mansger (Phones)

4
Office
Lucknow
t ... Respondents
Writ Petition under Article 226
of the .Coanstitution of India
To :
The Hon'ble Chief Justice and

his companion Judges in the

aforesaid courte.

i
above named, most respectfull

The peﬁitioner,

submits as under:




i [
“.
i!

That the petitioner was appointed as Time

: 1.
Scale Clerk by respondent NOJB on 30.12.1955 in the

" .
d
[

b
Of fice of respondent No,3. |

"
|
i

i
That respondent Noijjconfirmed tHe petitioner

* » 2
on the said post with effec% from 1.3.1961,

!
That the petitioner has worked in the office

3.
of respondent No.3 for abo&t 17 years with unblemished

[0
| T)
: service records to his credit.

That on 16.1.1973 ét about 7 P.Ms a Fel.Ro

4.
was lodged at the Poliee Btatio n, Khala Bazar,

Lucknow u/s 308/452 Indian Penal Code against the
petitioner by the wife of the deceased in which it

was alleged that in a dqmestic quarrel the petitioner

gave a blunt blow causing crievous hurt to the

deceased.

That as soon as petitioner ceme to know about

£y
5.

the aforesaid F.I.R. he immediately surrendered before

]

the A.D.M.(J) Lucknow on 19.1.1973 in the afternoon and

whereafter the leérnea Presiding Officer was pleased

to keep the petitionef behind the bar,

1

!
That respondent No.3 vide his order No, QF/USM¥2

6.
dated 19.1.1973 in emercise of the powers conferred

&é
E§ . on him under rule 1?(1) of the C.C.S.(C.C.A.) Rule, 1965

’/;:;T?;::\\ suspended the petitioner with effect from the forenoon
- o f
of the said date before the petitioner surrendercd

’/ s
7

“ \3(‘\

W\

’

in the court of A.D.M.(J) at about 3.30 P.M. A true
ta ol 1.

copy of the suspengion order is annexed zg .,

\'. A '
O //

ol S




7. That subsequently after a full-fledged trial
the laarned Sessions Judge found the petitioner guilty
of committing murder and con&icted the petitioner uw/s

302 I.P.C. and sentenced hir' for life imprisonment

by its order dated 22.5.1974.
: b

i

That the petitioner;brefrrred an appeal to the

i

8.
Hon'ble High Court, Lucknow, ag:inst the said convic-

tion of the petitioner by‘fhe learned Sessions Judge,
Lucknow. j

9. That the DivisionfBench of the Hon'ble High

Court held that there wa; no enimity between the
appellant and the injur@é and there was likelihood
of exchange of words ang prosecution has failed to
establish beyond reasogéble doubt that the injuries

inflicted were sufficiént to cause death in the ordi-
In the circumstances their

nary course of nature.:
Lordships held that it is a fit case where the convic-

tion of the appellantfshould be u/s 304 I.P.C. and

accordingly reduced the scntence imposec by the

sessions Judge on the ap-ellant to seven years

1

Rigorous Imprisonment and £ine of Rs. 2000/- or in

default to suffer rigorous imprisonment for a further

pericd of three years. A true cooy of the Judgment/

Order dated 8.11.74 is anrexed as Annexure 2.

That immediately thereafter the petitioner

e
@g%ﬂ 10.
vide his letter déted 9.,11.1978 informed respondent

No. 2, the orders bassed by the High Court. A true
i

———
r‘/. . 1 - . h
yoTl
£ copy of the said 'intimation to respondent No.2 is
! B
annexed as Annexure 3.
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11, That respondent No.3, in exercise tke Of the

powers conferred under rule 192(1) of the Rules, 1965

dismissed the petitioner from| the services of the
i

Department with effzct from 17th June, 1980 on the
ground that the petitioner's conviction u/s 304

of the Indian Penal Code has rendered his further
retention in the public service undesircble. The

said order was delivered to the petitioner by the jail

authorities on 24.6.1°80. A true copy of the dismissal

order is annexed hereto as Aunncexure 4.

f
That no show cause notice as required under

[

12.
rule 19(1) was issued to the petitioner by respondent

No.3 pefore issuing of the impugned dismissal order

contained in Annexure 4 (supra). The petitioner was

thus deprived of the opportunity to defend himself

against the order of dismigsal.

i

13. Trat respo dent No.3 did not aprly its mind

to the fecte and circumstahces peculiar in the present

case which led to the conviction of the petiticner in

the criminal trial. It i¢ stbmitted that respondent

No.3 passed the sald order even without perusing the

If
judgment/order of the Hon'ble High Court. In the

circumstances the impugnef orders have been passed

by respondent No.3 in flacr:nt avuse of powers as

°e$fz conferred under rule 19(1) of the Rules.

[

i
14, That the Government of InZia heve alsO issued

vaorious instructions reguplating the exercise of
!
power by the disciplinary authority as conferred

under rule 13(1) of the Rules wherein it wes clearly




o

I
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il

dirscted that the nature of punisﬁment shall be

considered on merits of each case;by the discivlinary

!

authority while exercising the po%ers under rule
19(1) oI the Rules and a skeleto# enquiry should be
held by the disciplinary authori%y. Thereafter a |
copy ©of the skeleton enguiry repbrt along with the
show cauce notice in the tentatﬂve dreft as conteined
in item 16 of\the appendix V shéuld be furnished to the
convicted official. For ready goference the said
various instructions arc being;annexed as Annexure 5
hereto., The disciplinary auth%rity must arrive at

the quantum of punishment which should be imposed

only after considering the regiy submi tted by the

[l

convicted official keeping in view all the extenuating

circumstances,.

15. That on 2.8.1980 the ?etitioaer filed an

appeal betfore respoadent No.é through the Superintendent
District Jail, Lucknow agaigét the order of dismissal
dated 17.6.80, as contained;in Annexure @& (supra) .

issued by respondent o, 3. ;A trwe copy of the appeal

memo 1s annexed as Annexurg;6. It is submitted that
the said appeal was forwarded by the Superintendent
District Jails on 20.8.198§ to respondent No.2 which
is evident from the endorsénent/cartificate issued

by the Bim Superin endent District Jails on 24.6.83.

e
g;fﬂ
A true copy of the said certificste/endorsement is

annexed as Annexure 7 hereto.

|
i

i
|

16. That the petitionér was released on parole in
i
May, 1981. The -etitio,er recuested respoadent No.2

\\77(6\
/ ]
' to dispose of the appea} dated 2.8.1980 as contaiacd
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! u
detailed representation/appeal to the respondent No.2

! ,
against his dismissal from service vide impugned order

J
. . I
as contained in Annexure 6 (sbpr;).

said representation/appeal ig annexed as Annexure 8

Bereto,.

I
in Annexure 6 (supra) which was peniing with him for

]
the last 9 months.

[

Thet on 15.5.1981 the petitioner submitted a

A true copy of the

18, That his Excellency the Governor of Uttar

Pradesh was pleased to relea$e the petitioner on 7.3.1983

Releaseron Probation Act, 1938

under U.P.Prisonerc!

on the basis of his antecedaht and good conduct during

the course of his stay in the prison.

!

That on 26.3.1983 the &itioner again filed a

19.
detailed representation/app?al before respondent No.2,

the appellate authority annéxing all previous appeals
dated 2.8.1980 and 15.5.1981 as conteined in Annexures

6 and 8 respectively wherein the petitioner prayed for
withdrawl of the impugned order of his dismissal A

true copy of the said representation/appeal is annexed

hereto as Annexure 9.

]

20. That thereaftcr the petiticner agesin submitted

Z revrzsentstion-cum-reminrer letters dated 25.6.83

anag 14.7.83 to respondentvNo.Z for disposal of the

matter at an ecrly date, é% True copies of the said

rerindsrs/letters are anneyed hcr“to as Annevurp 10 and 11.

anwn&xﬂlﬂaiﬁtkndiaiS'




21. That petitioner ‘also issued notice u/s 80

Civil Procedure Coce té respondents No.1l and 2 but
no reply was recived. fA true copy of the said notice

. - A
is annexed hereto as ﬂnnexu_r_ei;ﬂ(

22. That respondeq% Xo,2 has not paid any heed
to petitioner's repeated reguests and nothing was

communicated to petitioner indicating the disposal

\\ of appeal by respondent Ko, 2.

i
El

23. That on 8.7,&983 at about 2 F.M, petitioner

along with Shri H.N.Sharma, Circle Secretary AITEE
Union Class III of;Lucknow Phones District met Sri

Gyan Prakash D.E.SCable and Planning, who is acting

also as responden% No.3., The petitioner reqguested
respondent No.3 tb communicate the decision, if any,
taken on his app%als pending for the last th:ee years.
Respondent No.3 éxpressed his inability to communicate
< any letter to pafitioner and told orally that
N ‘
‘) respondent No.2fhas cle=rly ordered in his file that

since the petitioner is an outsider hence no reply

¥és\ hasAto be giveﬁ to him. Thus respondent NoO,2 has

surmarily dismissec the appeals of the petitioner.

i ¢ ; ‘:
. J“&V‘\( _23;(2)-‘7‘3.‘1

khr”&SL S 24. That explanqtlon to rule 23 of the C.C.S.
%“gt 55 (CeCeA.) Rulu:, 1965 read as under:

Explanation - In this rule:
(i) the expr -ssion 'Government servant'! inc

a verson who has ceased to be in Gover
'
service;

i
¥

(ii) the exprcssion ‘pension' includes ad 1

f?ension, gratuity and any other r.tir

D Y




S

25.

AN
Q

J
That Rule 24(1) of the C.C.S.(C.C.A.( Rules,

1965 reads as under:

1%91 26.

f
[
|
\

"24. (1) A Government servant, including a
person who has ceased to be in Government service
may pr=fer an appeaﬁ against all or any of the
orders specified inyRule 23 to the authority
specified in thks behalf either in the Schedule
or by a general or;ﬁpecial order of the President
or, where no such é%thority is specified
(i) where such Govt. serviant is or was a member
of a Centrel Service Class I or Class II or holder
of a Central CiviléPost, Class I o r Clasé IT -
(a) to the appointing authority, where the
order appealed égainst is made by an authority
subordinate to ﬂt: or .
(b) to the President where such order is made
by any other authority:
(ii) where such Go&t. serviant is or was a member
of a Central Civil?Service, Clas~ III or Class 1V
or holder of a Cenéral Civil Post, Class IIXI or
Class IV, to the a&thority to which the authority

making the order agpealed agzinst is immediately

subordinate."

That it is submitted that under the rules as

mentioned sbove vetitioner is all competent to file

appeal before respondent ﬂo.z “There a legal duty has

been cast on the responde?t NO,2 to hear appeals, it is
duty bound to consider an8 pass spesking order ac may

be deemed appropriate in phe circumstances. The summery

dismissal of the apneal by respondent NO,2 is arbitr.ry

melafide, illegal and lacks the minimal sense of justice.

|

4




37. That the allege% misconduct committed by the
petitioner which led ﬁb his conviction was not during
the course of his emp#oyment. A domestic guarrel which
is wholly unrelated w%th the employment of the Government
servant cannot be treFted as misconduct for the purposes

of rule 19(1) Of the :FCoCoSo (C¢CQA¢) VRU.leS' 1965‘ It iS

j
further submitted that the petitioner is not guilty

of any offence whichjmay be classified as casting

moral terpetitude,

28. That petitioner understands that the order
' |
of respondent No.2 disposing of his appeal is on the

i
file No.S¢T+/Qe.F./U.S.Misra which is under the possession

. ] ‘

and control of respondent No.3.
il
i
]

if
29. That the impucned order as contained in Annexure
i

(supra) and the aﬁpellate order as contained in File
No.ST/CF/U.S.Misr§ of the office of respondent NO,3
is arbitrary, maL%fiée, discriminatory and illegal
and as such the %aid orders are violative of Articles

14, 16 and 19, 300A, 311 of the Constitution of India.

it

I . N
30. That the .services of the petitioner have been

dismissed by an;illegel order in gross violation of
‘f
the srinciples of natural justice by respondent No.3.

In the circumsténces in the interest of justice and i

e order to avoid irreparable loss to petitioner, i

t

is expelient tﬁat the said order is steyed pending
disposal of th% writ petition.

;
31. That f%eling aggrieved by the aforesaid orde:
and heaving no;other alternative, efficeacious and ad
remedy, the pétitioner prefers this writ petition

inter =2lia ofn the followinag:
i
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I .
i

: GROUNDS

} \Alb 1. Because no show causé notice wha“soever, as
contemplated under verious government instructions
as contained in Annexurefrﬁ and the Central Civil
Service (Classification & ¢ontrol and®ppeal) Rules,
i
A 1965 have been issued to tﬁe setitioner before passing
the impugned order as contgined in Annexure 4.

™
’ 2. Because respondentho.3 imposed a major penalty
on the petitioﬁer withoutfaffording him any opportunity

to defend. :

3. Because the impugﬁed orders as contained in

Annexure 4 have been issﬁed in gross violation of the
> principles of natural justice and the constitutional

safeguardsvas provided uﬁder Article 311 of the

Congtitution of India.

4 ‘( 4. Because the respbndent No.3 has issued the
impugned order mechanicklly without applying its own

~% mind as to the determination of the guantum of punishment.

5. Becsuse the conduct lesding to the conviction
of the petitioner canﬁbt be classified as a conduct

involving moral terpitude.

2 !
ff%%ﬁfb. T 6. Because respondent No.2 have dismissed. the appeal

summarily without going into the merits of the case.

7o Because criminal conviction of the petitioner

is only an extenuating circumstsnce for determinin




L 4
/

\ Z’
; -11- ;
x f
:f"
i the quantum of punishment anﬁ conviction of the peti-
) J ,
§‘<}f v tioner as a result of the dﬁmestic guarrel wholly
] ,
,’;‘ unconnected with the employx%xent cannot be treated as
g misconduct for the purppse_%f Rule 18 of the CCS (CCAa)
f > Rules, 1965. f
P4
f _ 8. Because respondent &0.2 was duty bound to

pass speaking order ong m%fits.

i

9. Because under explénation m¥ to rule 23

and rule 24(1) of the CCS (CCAR Rules, 1965, the
j

petitioner has all the rights to file appeal before

respondent No.2. As suc? the order of respondent No,2

contained in file No.ST/bF/USMisra is perverse and

illegal. )

>
10. Because there is no reasonable nexus discernible
between the conduct of the petitioner which led to his
. i
N{ ¢ convictio n and the punishment sought tobe imposed by
R the impugnhed order, j
~< !}1
1l1. Because responéent No.3 ¥ and respondent No,2

have failed to appreciate the classic distinction

made by this Hon'ble 'High Court that the injury
|

inflicted by the vetitioner was not sufficient in

the ordinary coursefof nature to cause death and thims
convicted the petitioner u/s 304 IPC and not ups 302 IPC,

1

Because prolonged suspension without any show

12.
cause notice has render d the suspension order

invalid. |
/
i




|
13. Because under gr#ve and sudden provocation the

\<)‘ petitioner committed thé act which led to his convic-

tiOn. '\I

14. Because respondent No.,2 and 3 are duty bound

/A\ to take notice of all such extenuating circumstences
while arriving at the cdonclucion for determining the
- cuantum of punishment. :

)

i5. - Because respondénts 2 and 3 have passed the
impugned orders even without going through the

judgment and order of the High Court,

16. Because respondent No.2 has not heard the
> apvesl and the orders:disposing of the appeal have

been passed on the fiﬁe kehind the back of the

petiticnere.

~ 1{ | 17. Because the irmu ned orders as contained in
Annexure 4 her=to and on the file No.BT/QF/US Misra

v{ disposing of the appéal are illegal, arbitrary,

r malafide and discriminatory.
| ¥

'18. Because the aforcsaild impugned orders have

been passed in grosé violation of the constitutional

guarantees and safeguards as enshrined under Articles

14, 16, 199, 300 and 311 of the Constitution of

Indiq.
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that this Hon'ole Court may be vlessed tos
i

(i) issue writ, directipn or order in the nature
¥ '

of Certiorari quashing thé impugned orders contained

the ele No. sr/dF{us 11SRA
amd quanh the erdis passeial by the Resph Noz-. ?P‘yx r{' !
Y FcHhqunh akkgﬁl. y 3

direétion or order in the

in Annexure 4 her: to; amd Call

(ii) issue a writ,

nature of Certiorari quashlnw the suspension order

contained in Annexure 1 hereto

(1ii) issue a writ, direction or order in the
nazture of prohibition restraining respondents 2 and 3

'

from interfering with the services of thepetitioner.

(iv) issue a writ, direction or order in the
xnd 3 to pay ‘

nature of mandamus conm?nding rezspondents 2
to the petitioner all arrears of salary along with

interest which has accrued thereon;

awar’. the cost of the petition to petitioner;

(v)

such
(vi) issue #Z writ, as this Hon'ble
deems fit and proper Ln the circumstances of the case.

Vil jsstr wenl Oretw oedoeechpnr ¥
P gl ¢ onhpvan ‘guasbor
hatu? Vq quﬁ'¥:ihbm

Ankg st o 1 ‘b

direction or order

Advocate
Counsel for Petltloner

Dated: Lucknow
Sept mber}3 1983.
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In the HW»L ngfk g,m_y‘?l i B‘J\GL\CQ"W of Al L)

\!Hs ST DIV XN

aundalas 10. L ’\Q

| . P(b | —l"""
TooTaw PUSTS 4llD 'LL‘E?:‘LJJA“L&.PES Dol tlaadn. T u

nemv LOW.YF/US/2 Dated 2t Lucknow the 19-1=T3
Office o the Divisional
Enginesr Puones, Lucinove.

QRDER

Whereas a case against Suri Una Shanker sisra,
Clerk, under a.o. Trunks luc&no:, in respect of a Criminal 4
offence is under investigation,

Now, therefore, tﬁe undersigned in exercise of \
powers conferred by sub-rule 1 of Rule 10 of the Central
Jivil Services Jlassification Control and Appeal Rules 1965,
hereby places the said sShri Uma Bhanker wnisra, Clerk under
suspension witn immediate effect, i.e. from F/H of 19-1-73.

It is further ordered tazt during tie period that
this order shall remain 1nxorbe the head=quarters of Shri
Uma Shanker piisra, Clerk shall be at Luckanow and the said
Shri Uma Shanker rmiisra, Clerk siwall not leave the head-
quarters without obtuining the previous permission of the

undersigned.

sd/-

| ( ¢+ Bhushan )
DlVlslonal EBngineer, Phones
Tucknow

Copy #Ho: 1= Shri Uma Shanker wmisra, Clerk through Sri I.K.
Rastoi, g}a. Yrunks, Lucknow orders regarding
subsistence zllowance admissible to him during
the period of his suspension will be issued
sepurately.

|
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I PHE HON'BL3 HIG CCURT OF SUDICATU.Z AT ATLAITABAD
SIITING AT ITCINCY

TP, W0 /1983

ITI2YURE Wé. IT

!
|

> In the Hon'ble Iigh Court of Judiceture At Allahabad
Iuclmoy Bench, Iucknow

Criminal Appeal To. 327 of 1974

' Una Shanker lisra aged 2bout 37 years

s/o Ran {rishna, resident of |

30/1 lalviya Nager, ew Labour Colony,

Aishbagh, P.3. Bagar Ihala, Lucknow “ity Appellant (In jail)

fV/s

The Stete i Respondent

Appeal ageinst the juégement dated 22.5.1974 passed by
Sri R.7. Sinha, second Temporary Civil & Session Judge,Luc'now.

Lucknowr dated 8.11.1978

Hon 'ble Prem Prakesh, J.
Hon'ble S.C. lathur, J.

Cidaceted by Hon'ble Prem Prakash.d

Al Uma Shanker Llisra (37), resident of 30/1 lialviya Nagor,
lew Labour Colony, Aishbagh (Po1ice Circle Bazar ¥hala),Luclnow
has been convicted under sections 302 and 449 Penal Code. He
has been sentenced to a tefm of life imprisonment under the fi.gi
court and to a term of five yeers' rigorous imnrisonment under’
the ‘atter. The indictment against his was that on 16th Jan.

yﬁz 1973 at about 6 p.n. he in that very locality committed house

trespass by making an entry into the house of Chandra Pralmsh(/2

Cé;zgo -7 residing in the hcuse bearing nunber 29/10 and committed his
murder, in the course of the some trensaction. He succunbed

to his injuries in the hospital on 25th January, 1973.

The autopsy on the dead body was performed by Br.Prem I'~
tno then Ledien) (lacer, Jivil liospital, Lucknor i ;¢
. +oue~h made in the trial court (Ext. Ka-20) has beocn tendort

8 v -
({’{ \\ " lin evidence on 26th Janue#y at 3:20 p.m. It revealed the
- ~k ) ’¥9 ]
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Presence of a contusion on theh%ad over the frontal and porteval
bones on both the sides in an grea of 14 cu x 8 cm. ‘he Intmmel
exam shoved that there was fraeturc of his left parietol bone
measuring 1lcm and 8Scnm above the left ear, there was fractvove
of the right parietal bone, 80m above the right ear. fhe base
of the siktull on both the s1des of the head zhad also suffercd
fracture. 3rain #as found cqn3°sted and there was depression
» in it. In both theme fractures the upper and outer tables of |
the bones were found fractured. In the consequence, Dr. Pren i
A Fath came to the conclusion t@at death was caused due "to extra~
dural haemorrhage of traumatic origin and shok and also assoc-
- iated infection'. In his deposition before the Court he stated
that the injury"would have caused death" it could be the result
of bloys from an iron rod.

Prior to that, the i@jured had been examined on the day
of the occurrence by Dr. G.X. Jinghal (C.W.1) the then Iledical
Officer in the Balrampur Hogpitzl ot 8.10 p.ne. The injurad
bore, (1) Brusic 4cos x  cn on left side of scalp, 9cms above
left ear, Colour red (2) Traumatics welling 14 cms on the top of
head 10 cms above right eyefbrow, (3) Abrasion 1em x 1.5cns just
aboe right eye brow and (4) lultiple abrasions over dorsom of
right hand and fingers over an@ area of Scms x 2 cms. The
injuries were fresh and as Hined by Dr. G.K. Singhal were caused
by an iron rod, except injﬁry nos. 3 and 4 which could be the
result of friction or by fall cn the ground. Dr. Prem Nath
”(\ ’ excluded the possibility df parietal on the ground. Dr. Prem
ath excluded the possibi}ity of parietal and frontal bones
being fraetured by a fall from the stair case or by a knock at
< the stairs of the stair cese. Thz condition of patient, as tol

by Dre. S.C. Rai, pew. 7 the then surgeon 3alrampur Hospital wag
serious, he was unconsciasus and his pulse end beating were u
irregular antil the time, he died. He could not speak and al]
through remesined in an unconscious condition.

- Az the patient was in a bad state he could not be opere
upon. Ixplaining the cause of death as opined in the autops;

report that was also the result of associated infection Dr.la
«\ s2id that sometizmes on account of head injury such infection

* lS caused.

Dr. Singhel has further stated in Ixt.Ka-19 that the i
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injuries on the head were separate, was not the result of
another. From the medical opinion it is, therefore, manifestly
clear that the two blovs with considerable force were inflicted
on the head of the deceased thb instrument of attacK could be an
iron rod and, that death was due to the head injuries combined

i with the infection which had set in subsequently., The victin

died on 25th Jenuary i.e. about nine days after the amualt
r upon hime Ve will return tofthis nedical opinion at a latter

}

A stage. : | N
Briefly stated the prosecution story as it was unfolded
at the trial was this in the ey Labour Colony, Aishbagh on
-j both sides of the road there are residential quarters. The
quarters to the east of the road belong to the Post and
Telegraph Departrent. On the fateful <Loa, the deceased was
living with his wife Smt. Sha&untala Srivastava in the quarter
east to the road on the flrst floor and_opposite his house in
the ground floor across the To d living the appellant with his
K family. The appellant is the employee of the Post and Telegr-
aph Department. Triveni Prasad p.w.2 lived in the gquerter
adjoining quarter of the deceased. On the first floor of the
4 jquarter occupied by the acchised lived Achhan D.!J.2 and adjacent
to this quarter was the quarter of Suresh Chand p.w.3  All
these quarters are one room tenasments, with a court yard and
a kitchen etc.. The stai# case leading to the first floor
: opens in the balcony and in this balcony there is a door
’ ~ leading to the court yard knowm as ‘'aagan'e The door opens in
| ~ the court yard and thereafter is the room. 16th January was
; the I duzzhe day. At about 4 p.n. Smt. Shakuntala 8rivastava
'*( was standing in the balcony of her house, fondling with her
little child. Her snile aroused the suspicion and anger of
the wife of the apnellant atho was sittingjust opposite at the
door of her house. She gtarted abusing Smt. Shalkuntala
Srivastava who howvever wuént to Ler room. After sometime in th
evening her husbend returnped from the office to when she gave a4
uaat had happznede. The feceaszd said to his wife to remain
| quitt and told hor that he o ull have a talk with the accused
so that nis ife nay not;nisbeh:ve yith lLer in future. 3Shortl]

i

o ——— e

afier at about 6 p.m. vheén the (eceased was in his balecony the
appellant armed wi*h an iron rod cemethere. I~ was cbusiag
her hasbond. Cn secing wh apocllent the dececsed ran to his
conrtyard. “he appellant 2lso camethere and inllicted itwo

bloss upon his head by fl.at tire p.w.1 had also entered tlhc

ot SR T




n

@ 0

courtyard. Che raised shouts'écr help ~hich brought to the
place iriveni Prasad pew.2 Surésh Chendra p.we3 and Baijoo pu 4
fron the nearby gunairters. ﬁhéy intervened pressed the nect cf
ta . deccaged with the rod. pﬂ#.1 ran to save her husband and
catching hold the tie of the %ccused tried to push hiz aside
but in vain. The injured becane unccnscicus. 3he wrote the
report of the accurrence Dxt.fxa-B which she took to the
Police 3Jtation alonzrith her finjured husbanB. It was lodged
at 7 pen. 2t p.s. Bagzer Ehala‘on thet very day.  Her husband's
brother Surya Prakash uas acéompanying her. J
J :

The investigotion of Fhe cage was connenced by Sub-
inspectxor Har Sverccp Yadav on 17 th January. On that very
day he interrog-ted the witness and prepered the site plan.

On 25th January, on receiv1ﬂg the information of death, he uvont
to the Balrampur Zospitsl aﬁd performed the inguest on the
dead body. After doing thé neccssery investigation he
subnitted the charge—sheetyon 4.2.1975.

The ac-used disclaiped *is guilt and stated that he hnd
been felsely implfcated atftke instance of the policee.
According to him the deceased ii~d been assaulted at about night
fall on that day when he yas going to Ilakhas Bazar via the
Jamuna Jheel. In support of his ples he examined iukut Behori
D.i.1 of that bolony and Rem Dhani D.V.3 whose house lay at =
distance of fifty paces from the house of the deceased and
Jugel Xishor D.I. 4 whose shop is on the way from Januna Jhzel
to Balrampur Hospital. The trial court rejected the plea as
false and rightly D...1 émployed in the Telephone Ixchange
where the appellant was 2lso yorking. He claimed that when h
was returning at ~bort 6.25 p.m. he sew theinjured lying near
Janunas Jheel. lhen créss-examined, the vitness acknowledged
that although he imew tbe injured and his vife who was also
present there but he dl& not core to talk to anybody sbout th
occurrence. Lioreover ‘the yay from RDSO to his colony throug
the locality of ilake is shorter then the passage through
Jamuna Jheel D...2 wasfalso yorking in the Telephone ZExchang

After his return from his day's duty at about 6.30 p.m. he
saw that the injured vas in an unccnscilous condition and vag
beins taken by wife in a riclkshaws The witness, no doubt
appears as an eye witness in the first informetion report.
But his assection that the injured was taken from his house

hig wife in a rickshéw negatives the plea taken by the
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accused that he had been'takgn from the Jheel to the Hospital.
Ram Dhani D.'7.3 is a witnessfwhose evidence is nothing but
hearsay. Jugul Zishor D.J/.Z knew the injured and his wife
Smt . Shakuntala Srivastava pht it 1s rather strange that hen
he saw the injured lying neai the Jheel he did not care to
inquire whether it was a case of accident or assault. On
consideration of defence EVidence the plea that the deceased
was assaulted near the Jamuna Jheel at about the night fall
cannot be accepted and the£%iial court rightly discarded it.

In the trial the présecuticn examined Smt. Shakuntala
Srivastava P.'7.1 to state fhe background of the occurrence and
the manner it took place ih her courtyard that evening she
stated that the appellant}bressed th2 neck of her husband with
an iron rod, but since nofsuch injury was found on the neck
this part of the vitness'istatement could not inspire be lied.
It was a mere exaggeration and enbellishment introduced at the
trial. Triveni Prasad vhose quarter adjoins the quarter of
the deceased vas presentjin his nouse when he heard the noise
from the house of the deéeased. He alo-ngwith Baijoo p.w.4
vEent to the common balcpny and saw that hard words were being
exchanged between P.vel 2nd the appellant. The appellant was
climbing down the steirg with a rod of about three feet in
length. They then came to the courtyard of the deceased and
saw him injured lyiné dovm on the ground. He denied to have
seen the actual assaultfalthrouﬂh in the course of investi-
gation he has stated s&. His brother-in-law Baijoo p.w7.4
claimed that when he réached the courtyard he saw the appell:
htwwmpewREr was attemnt;ng blows upon the injured with a rod
the wife of the 1ngureﬂ vas trying to remove him. ‘hen the
witness intervened the appellant climbed down the stairs wi
the rod in his hend. | He denied to have made the statement
the course of investigation that the neck of the deceased vy
pressed with theiron rod. Suresh Chandra p.w.4 lives in th
quarter above the hOUSe 07 the appellant. At about 6 p.m.
was taking his evening meals when he heard the noise from
courtyard of Chendra Prakash house. Through his window he

that the appellant wés in th2 angan of Chendra Prakash an
latter's wife was txyring %o remove the appellant by holdin

neck. When the itness came in his balcony he saw the
appellant coming do&n the stair cese ‘and he uas abusing t
injured and his wifk. The . appellant was holding an iron ;

:5 e 157
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While standing on the road also the ap-ellant was abusing
Chandra Prakash. Chereafter the injured was brought to his
balcony and his condition beg¢ame serious. He had accompanicd

A the injured to the police stétion vhere a repart was lodged

by pewel thereafter the injufed was sent to the hospital for

treatnent. The vitness further declared that when he entered

the house of the injured hig wife told him that the appellent
hed assaulted his wife withﬁa rod. The electric bulb,

}( - according to the witness, was burning in the angan of Triveni
Prasad house which was shedding its light in the angen in front
of the quarter of the deceased, tiie infervening wall being only

N six feet in height. On this evidence the trial court held
that the appellent committed the murder of the deceased with
iron rod by ceusing on his head several blovs. Accordingly,
he was convicted and sentericed in “l:e *ert's stated in the above.

-

s

Couped for the appeilant hes contended before us that in
the present the testimony of Smt. Shakuntala Srivastava cancot
ingire implicit belief. 'He has invited our attention to the
first information report, ihere it was stated that the

» appellant was ~rmed with 'a baint. It iz argued that if p.u.i
vas there and tie avoued éye rritnesses were at the spot and
saw the apnellant coming down the stair case with an iron rod
the weapon of attaock woul& heve been described as suck end
grxge precisely in the first inforwation report. Second stress
has been laid upon t.¢ recital in the first information repart
‘A\*v' that the neck of the deceased was pressed by the appellant with
| an iron rod althouzh he had not suffered any such injury. In

our opining the alleged infirmities are not such as to caste
It hes been establi-

< doubt upon the testimony of the witness.
shed that the injured was assaulted in the courtyard of his -
nocuse in that evening. f!here yag verbal altercation, between
the appellant and the deceased end his wife which must have
had attzacted the attenﬁion and brought fothe amgam Fhe pesons livix
in the immediate vicinity of the house. It is not said that
the wife of the deceasea was not present in her house in that
evening.” It nay be thét there was no pre-existing enmity
. between the appellant and the injured and it is also likely
j\ that some exchange of words hed taken place between the
ﬁaeceased when he was a? the balcony of his house and the
- appellant which brought the latter, in the courtyard of the
- ¢ \nouse though torere wasfno justification whatsoever for tio
<

appellant to trespass 1nuo the house of';he deceased. <Lne 1

k.
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whose presence cannot be doubted described the weapon as a gstick
At any rzte vhen we find that

[
! in the first information report.
the injured he¢ received the blors in the courtyard of his house,

i
nondescription of the weapon of atta?k cannot be a ground to

digbelieve the ocular testinmony. ILikewise if the prosecution had

boA

" indulged in some embellishment by q%ating that by the rod the

| neck of the deceased was pressed it‘%ill not adversely effect the
prosecution version more so when the medical opinion confirms that

two blows .ith heavy stick to with an iron rod were delivered upon :

4

3" the deceased.

; As we have already noticed tbe testinony of other eye
| witnesses affords strength in an am@le neasire to pewel. Their

' ‘ Presence at the svot was natural. 'Thelr arrival was not

accidental. The evidence excludes the possibility of any
conclusion betveen p.u¢1 and the wlthesses produced by the evidence
of such natural vitnesses cannot be explained on any other
hypothesis than that the individuai staterents are true.
statement made by p.w.1 deserves reliance to be placed upon it.
The vitnesses were in collusion wi&h Pevel having been negati—ed
there remains no other czse, but the reality of the fact. I=Zxamined

in that menner the trial court rightly held that the appellant vas
of the house of injured

The

the author of the crime in the courtyard

at 6 p.m. on that day.
Text, the learned counsel hasmtk strenously urged that

having regard to the postmortem réport that death was also caused
'due to infection' the act was not punlshable under section 302

penal code. According to him thls is a clear case under section

304 part-II penal code.

‘le may briefly return to the material facts necessary to
The' injured died in the hospital on

A

appreciate the submission.
2Gth January that is to say about nine days after the occurrence.

\He ho-ever remained unconscious. Dr. 2rem llath wvho performed

the postmortem exemination statgh trat the head injury would have

caunsed death. In the postmortem he had however, given the reason
iege of traumetic arigin and shock

of death as extra-dusal haemorrheg
D.we7 the Surgeon, 3alram-

and ‘'associated infection' Dr. 5.C. Rai ¥
pur Hospital was of the opinion that 'Associated infection' occuus
\

metines on account of head injury and that sometines suca

NS0
e )
e ‘Q“§5n¢ectloqs are antibiotic resmstant' Further in anwover to a cour
éqtlon he stated that t:e 1nfect10n found in the injured +os She

I

oy

!fﬁ \\26\~ri7alt of the injury. “r. “ai was not questioned that the
.\J :
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injuries found on the deceased were sufficient in the

ordinary course of nature to cauke death.
Relying on the above mediCal evidence Sri Llulla subnits

that the charge under section 902 renal code has not been made
but 2gainst the apnellant. Iu ot her words he submits that
the resent case does not comeyunder the clause 'thirdly' o

section 300 of the penal code.
:‘l“
of sertion 370 of the penal code recads

i
i

Clause 'thirdly'’
/
-3 '300 Dxcept in the cases hereinafter except, culpable

~

as under
2ich the death is csused 3
....O‘.if i‘t is -

nd=d to de

R AR

LY P

4

T the act Wy

homicide in murger, i
done with the intention of C””sln” death or
done ywith the intontien of ceusin- bo&%aanurJ inte
inflieted in sufficient 1nfuhv orcinery course of nature to
cauge death Or eeseecen ﬁ;e distinction between culpable
onicide not amounting to hurder and murder has,
ing -iith & charge
wnlew T

‘perefore, to be kept in &ipd whils dealing -rith
Under the category

h
under section 302 nencl gbde.
nou’cice fail Both case éf culpable homicide amounting to
nx2der and those not amaﬁntﬁng to murder. Culpable honmicilc
men the gase fell within the five exceptions to
arosecution fails te dischrre
ccse

is not murder
C1x tho
r01d not be made but the
y 88

S
section 300 penal uodé.‘¢.
the onus the chrrge of porler
nay be one of cul-able! numicide not amounting to murder
rensl code.

SuCtIDH 259
ether thevrosecution heos
]

described under
le have, thcrefore to s
ingrefients of clause 'thirdly' under sec

estehlished %:e

R

300 penal code.
;
hat the appe’lant czused not one two blows -/ith To
e 4

on the head of the dace"sed vith hesvy weapon like iron rc
neve been fully or dVea. e intention to cause bodily in;
‘thus menifestly clear. In that manne

to tle Ceceased is
aly' stends proved.

first of clause 'shir
the zecond part o

Jith regex "thirgdly ' nane
i
"Bodily injury intcnded to be inflicted is sufficient
, the conrt will

-.i

-

B 15T A e
ordinsry ccurse ¢7 acture tcouse death"
‘¢ ¢f the injuries and cher evidenc

==

judge from the ng
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including the rediczl opinion es theginjur’~s intentionall;y
inflicted by tie appellent on t:e deopeased rere sufficient

' ;{ : in the ordincry course of nature to jcause death vide virsa
- singh vs. State of Punjab (4.I.32. 1958 5. 465), he possibilisy
fatally resalt

that skilful medical treatment mlgh* prevent the

is irrelevant.
i

»
At this stage we would like to refer two classes of
murder ceses which often cause considersble difficulty. Ihe

firgt class of coses is when deathfresults not from the injuries
A nan mayr

themselves but from some cause which is unforeseen.
\ be stabbed yet die of pneumonia or sore fBver if the disease
is the natural znd probable resultfcf the injury cases the
person,who inflicts the injury mnust be keld responsible for
the disease arising from the injury. On the other hand, if
cannot be said to be the likely consequence of the injury.
the deceased was stabbed with an 1ntent10n to cause death and

death in such case occur not 1mmed1ately or directly as the
In cases oIl

His

If

result of stabbing the case may be c<ne of murder.
X this kind the evidence of the doétor is invaluable.

evidence will provide the only proof as to whether the death

was the direct or natural result of the wound or injury

In the present case ‘the medical opinion is hesitant

inflicxted.
with regard to the cause death qelther Jre. Prem Nath nor

Dre S.£ . Hal was posed, that thﬂ injurieg were sufficient in the
The deceased lived

"\_{ ar dinary course of nature to cause death.
‘ far about nine days after the otcurrence. Dr. S.C. Rai further
stated that the infection sometimes sets in on account of head

Teither of the doctor has stated theleven without

\4: injury.
inf ection the injuries were sufflclent in the oridinary course
of nature to cause death. hén such is the conflict in evidence

we think that clanse 'thirdly';of section 300 penal cade has not
The

been established beyond reasonsble doubt in the case.

evidence fulfils one of the ingredients of section 299 penal
Code, namely that the appellant caused death by doing an act with

the intention of causing such.bodily injury as is likely to
cause death. e accordingly hold that it is a fit case where
the conviction of the appellant should be under section 304

art I of the Indian Penal que.

The learned covnsel has referred us to will i.e.{Jilliaz,
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silency vs. State of liaghya Pﬁgdesh (A.I.R. 1956 5-C116)
and Ram Ryakesh vs. State (1969 Ll 3.C.0.28), to support
L’ his contention that the case falls within Pert II of Section
304 penal Code. Both the case are distinguishable on facts.
In the first case the accused snatched & hockey stick from
‘ his younger brother and gave one blow on his head with a
r hoclkey stick vith the result that his skull was fPactured.
)\ The doctor placed the injurj no higher than 'likely to cause
death'se The instrument of; attack was a hockey stick. In
the gecond caze the injury has caused by an ardinary lathi
- which had no Iron rod etc. and the blov was not repeated.

' The deceased was an old man of sixty years. His skull bone
had became brittle on accoﬁnt of old age. In respect of
injury the brain had remaihed intact. It was therefore,
held that the act of the accﬁsed was only likely to cause
death within the meaning of section 304 (Part II) of the

penal Code. q

For the discus slon in thc foregoing the appellant is
N ccnvicted and sentenced to a2 term of seven years R.I. and 2
‘ fine of Rs. 2000/= in default to suffer R.I. for a further
term of theee Jears-under section 304, part I penal Code,
Out of the fine, if depositsd is. 1500#/= shall be paid
to Smt. Shaltuntala, théﬁwidow of the deceased. The convic-
tion and sentence awarded to the appellant to a term of life

~ impriscnment under secﬁion 302 penal Code, is set aside.
) He is on bail. IKds Vo surrender to his bails forthwith
v to serve the unexpired porticn of his sentence. His bail
= bonds are cancelled. f The Chief Judicial Ilagistrate shall

report compliance vithin six weeks.

/ Sd./= Prem Prakach
Sdo/'-: S.C' l'.:a'thlu'
8.11.1978
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{ . The District iianager ”elephones
{ Shah wajaf Road |
' Lucknow - 226001 [
£>v Sub:~ Informnation regarding my canVlctlon from the
! appellate court.
f Sir, 1
: r With due respect and humble submission I beg to
ﬁ state tact my appeal 1n0.327 of 1974 has been decided
“ A by the Hon'ble High Court of Judleature at allahabad,

Iucknow Jefich Lucknow on 8-11-1978 and that I have been

- convicted under section 304 Part I kxwexh for a term of
) 7 yeurs R.I. and find .2000/- in defeult of wkich

5 years rurther Rel. has been awarded. This is for your

information & necessary action in the matter. However,

I am fifing special leave petltlon in the Hon'ble

Supreme Court of India New Delhi to prove my innocence

to the satisfoction of the saiﬁ Hob' ble courte.

Taanks ’ ’
four's faithfully,
“sa/-
(Una Shanker misra)

Dated at Lucknow Lese.le under suspension
the 9-11-1978. !

| ’ //égz;
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SdarsTYA DAK WaR VIBHAG

O/RPICE OF Tda DIS“RICL MAHAG&R THL GPHORES
1emo n0+S51.Q/UeSe vilsra/53 Dated at Lucknow 17.6.80

‘ ORDER

WHsR4aS Shri Uma Shanker Hishra, Oifice assistant
(Time ocule Clerk) has been con%icted on a criminal
g charge, to wit, under 304 Part I of Indian renal Code.

i

abD JuARZAS it is counsidered thot the conductbffsz
the said shri Uma Shonker ..ishre office assistumt
(Time sczle Clerk) which Las led to .is conviction is such !
Y as to render ais furtier reteaﬁion in the Public Service

undeesirenlee.

W0 THEAEMWAS, in exercipe of tue powers conferred
by Rule 19li) of the Central Civil Services (Classification
Control and Appeal) Rules, 1965 t. e urdarsigned Zereby
dismtsses the said Shri Uma Shunﬁﬂr wishra, Office sssistant
(Time wpcale CJlerk) from Service witz efisct from 17th June

1980.
" Lucknos '
T ' 5d/-
Dto 17.6.80 (4.;01-»0 B.;{A.ftu)
JJI J-I.QlUJ.u_u .LJ.UU‘IJ...JIJ LAP~¢O ,Eb"I-I
Telephoze vistrics, Luc<now
Copy forwarded for inlomation and :ocessary wction to
4\‘i‘ 1 Sari Uma shanker uoshra, 8/0 +the 3uperintendent Jails ;
' District Jaif Lucinow. |
24 accounts Officer (Ta) 5/0 %.e LiT Gandhi showan
" LUCKNLOWe ' |
Be e le Trunks (admn) Luckrov.
4a sccounts 4, 3, C.& D 0/0 Dedld. Gandhi 3uowyun
wucknow. _ ‘
5.  uJistrict uznager TeleQAo“vs, SUCKROWe
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ATNEXURE No. V.

b ;
GOVIRIZIZNT OF INDIA's TISTRUCTIONS

Need for skeleton enquiry before{passing order under Rule 19
(1) = The judgement of the Supzreme Court in T.R. Chellappan's

A case is the subject-matter of re%iew in Union of India ve.
Kuldip Singh and others which, according to the information
furnished by the ilinistry of Railways, is still pending before
the Supreme Court. It may be ghite some time before the
Supreme Court's de01s1on, in reviev of their earlier judgenment
in Chellappan's case, becomes avﬁllable. Till the judgement

in Zuldip Singh's case becomes avallable, the judgement in

Chellappan's case (see Case law 2) will hold the field.
|

x 20 I% may be kept in view that the Supreme Court had only
stivulated that befae action is taken under Rule 14(i) of the
Railway Servants (Disciplinary a%d Appeal) Ruleg (corresponding
to Rule 19 (i) of the C.C.S. (C.C.A.) Rules 1965), the

disciplinary authority should embark upon a summary enguiry
in order to enable it to determine the quantum of penalty to be
~ imposed and for this purpose, the employee concerned should be
given a hearing. This does notimesan that an elaborate ednquiry
= sholild be held. ‘/hat is require% to be done is to hold a
skeleton enquiry, for which the judgement of the Court convicting
the employee concerned on crimin?l charge will itself form the
basis, and impose a penalty after issuing a show-cause notice.
This show-cause notice is altoge%her different in nature to the
show-cause notice that was earlier required to be issued under
Rule 15 (4) of the C.Z.S. (C.C.A.) lules, 1965, befee its
amendment by the Wotification, dgted the 18th August, 1978.

I
S0 The question of issudng general instructions in the

light of the position stated above is under consideration.

, }
\ 4o Action is being taken ih A.V. Division separately to
’T . revise the standard form for action under Rule 19 of the C.C.3.

/' (C.C.A.) Rudes, 1965. T:rr-?aﬂ? @“jy
<
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(G.I., .H.A. Department of Persomnel and A.R. U.0. No.
3735/79-Lstte(A), deted the 7th September, 1979)
lLs explained in the ingtruct&ons above, the
disciplinary authority should itself in the first instance
hold an enquiry, in vhich the aécused official should be
given a chance to explain and défend the case. 1o
charge-shact is re-uired to be éerved on the accused as
- the charges have already been established in the court.
A copy of skeleton enquiry report held by the disciplinary
authority should be furnished dlong with the show-cause
notice to the official in the tentative draft (item 16 of
Forms in Avpendix V) which may be suitably modified, if so
required.e In the Inquiry Repoft no reference should be
made about the findings of the charges as they stand already
established in view of the court judgement. The reference
should be made to the extenuating circumstances, if any,
brought forward by the convicied official and the gravity
of the criminal charge, for pﬁovisionally deciding the
quantum of penalty which may be finalised after taking into
considePation the reply submi%ted bg the accused in response
to the show-cause notice servéd on him.

(D.G.,P&T No.113/96/80-Disc.IT,dated the 19th Aug.1980)

Standard form of show-cause dotice for imposing penalty to be
issued on the Government servant on his conviction

~ o,

i Government of India

| 1inistry Of eecececccccscaccscs

““ Da_bed ® 0 8000609008800 0
JHEREAS Shri (herefenter name and designation of

the Government Servan'{)) ..ojh.!i..l.o.o..o0.00.....Q has

been convicted on a criminal charge under section eececee
asecsssscscssescsssscscssolhere enter the gsection ar sections

under which the Government -servant was convicted) of eesseess
tesecssssssscasosssssssssessesolhere enter the name of the

statute concerned) and hasfbeen avarded a sentence of ecevescos

“she court);




130

ATD VHIERIAS the undersigﬁed proposes to award an
appropriate penalty under Rule 19Eof the Central Civil
Sefvices(Classification, Control‘ﬁnd Appeal) Rules, 1965,

~taking into account the gravity qf the criminal charges;

ATD HERZAS before comiﬁg to a decision about the
quantum of penalty Shri ........é....................(here
enter name of the convicted offieial) was given an
opportunity of personal hearing to explain the circumstances
why penal action should not be taken against him in pursuance

of the provisions of Rule 19 ibid ;

LD WHEREAS on a careftﬁ congideration ofthe inguiry
report (copy enolosed), the President/hndersigned has
provisionally come to the conclusion that Shri eeecseecssecess
cessessssssesseslhere enter the name of the officiel) is not
a fit person to be retained in éervice/%he gravity of the
charge is such as to warrant the imposition of a major/minor

penalty and accordingly proposes to impose on him the penalty
Of 0....0‘.................I...:..O..C..‘...(here enter 'the

proposed penalty); ;

NOY THERZFODE ST osseveveeecoesssnnnnnnnonsss(here
enter the name of the'officialf is hereby given an opportunity
of making representation on the penalty proposed above. Any
representation which he may wish to make against the penalty
proposed will be considered by the undersigned. Such a
representatién, if any, should:'be made in writing and submitted
so as to reach the undersigned?not later than fifteen days from

the date of receipt of this memorandum by Shri esececcececcccces
...-.’...................(here ‘enter the name of Government

i

Servant ) . X
The receipt of this ﬁemorandum should be acknowledged.

I
(Name & designation of commpetent
| authority) .

NOTE - In the above form, port.ons not required should be
gtruck out according to the circumstances of each case.

i e
i
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Form of order far imposing penalty on the Government servant on
his conv1ct10n

No. _I‘l‘.0..00.l.................'.
i

Government of India

Mini:stry o P

Da’te‘id eeccscsescece

1
i

ORDIR:

1er?«l-‘As Sh.rl ..........0..”.....................Q..(here
enter name and dsignation of the Government servant) has been

convicted on a criminal charge under s€Ction eeececeecsccsccccons
cessecsosssesslhere enter the sectilon or sections @nder which

the Government servant was convicted) 0Ff eeececccossccccscansnns
sessessesss(here enter the name of ithe statuk concerned);

AND HIIEAS it is considered that the conduct of the
salid Shri ........................i.........(here enter the name

and designation of the Government éervant) which has led to his

|
conviction is such as to render his further retention in the
public service Wndersirmable/the gravity of the charge is such as

to warrsnt the impogition of a major/hinor penalty;

MTD BB‘:::'EAS Sh.ri .......“:’........‘.‘...... (hCre enter
name of the official) was given an opnortunity of personal

heering and offer his written explanation;
i

A:.YD Y;::{:-\-J :the Said Shz‘i ....................-..(he*‘e

enter name of the official) has given a ritten explanation which
has been duly considered by the President/undersigned;

;
ner, PHINZR0E, in exercise of the powers conferred by

Rule 19{il of the Central Civil bervices(Classificatlon, Control
and Appeal) Rules, 1965, and in /consultation with the Uninn Public
Service Commission, the President/undersigned hereby dismisscs/

removes the Said ShI’i ....-....J..................(hel‘e enter the
neme and designatfon of the Gov&rnnen* servent) shall be compul-

sorily retired from service ultb effect from eeeesessesess(here
‘.enter date of dismissal/removal/compulsory retirement)/impose the
henalty Of ....................i.\h"re vnter t“la “enaltyo

Station : ! '
! D1301p11nar{ Authority
wld be strucic

.

ate :
UTH - In the above form, portions not required shc
out according to the c1reumstunces of each case.




IN THE HON'BLE HIGH COURT OF JUDICATURE AT ALLAHABAD

SITTING AT LUCKNOW.

WeR.NO. [1983 |
: ANNEXURE NO,.VI.

To,
The District Manager Telepheones,
Shahanajaf Road Lucknow-226001,

Subject: Appeal against DEPhones =-II Lucknow

no,STQF |US Mishra /53dated 17.6.,1980.

(THROUGH SUPDT DISTRICT JAIL LUCKNOW,)

Sir,
The applicant begsto submit as under :-

1, That the applicant hasbeen convicted under
section 304 part I of IPC wherein no moral turpitude
is involved as such the Question of dismissal of his

services does not arise,

26 That the involvement of the applicant in a
criminal case out of compound where moral turpitude
is not involved is not the sufficient ground for
the dismissal of the applicant,

3. That according to constitution of India
there can be only one punishment for one crime,
Thus the applicant is undergoing a sentence awarded
by the Hon'ble High Court and as such since no
moral turpitude is involved in it as such he cannot
be either dismissal or removed from service,

Therefore you aré recquested to review
the decision taken by the DEPhones~II Lucknow
at your earliest and communicate the same to the
applicant,. ‘

Appliegant

(U.S. Mishra)
! Superior class convict
Dated 2 - 8- 198c - District Jail =Lucknow,
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Yhe District rianager Telephones,
. Shahnajaf Road Lucknow -226001.

Subject: appeul aguinst DE Phones % 11 Lucgnow
no.5TQF/US siishra/53 dated 17-6-1980.

( THROUGH SUPDT DISTRICGH JaIl LUCKNGY.)

Sir,

The applicant begs to submit as under

1e That the applicant has beén convicted under
section 304 part I of IPC wherein no morel turpitude is
involved as such the question of dismissal of his

services does not arise. :

2 Thrt the involvement of the applicant in a
criminal cage out of compwnnd whére moral turpitude is
not involved is noi tae sufiicient ground for the

dismissal of the applicant.

Ihot according to constitution of India there
Thus the

Do
can be only one punishment for one crime.

applicant is undergoing a sentence awarded by the
Hon'ble High Court and as such since no moral turpitude

is involved in it as such he canuot be either dismissed
or removed from service. ‘
Therefore you are requested 0 review the

decision taken by the DEPhones ~II Lucxknow at your
earliest and communicate the same t0 the applicant.

applicant
od/~
‘.‘ (U‘ S ‘Lishl\a )
Superior cliss convict
slgtrict Jail Lucinow

Dated 2.8.80

g -«%zzz?@jg
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To
h Generzl .lznager ’
Telecormunications ‘
- !

U2 Cirecle, Iucknow.
Appeal against dLsmlssal from service vide DIt
T.J.L lSI'a-/53 d&tEd

Sub :
Loclmow ordar 70. ST.Q.F./U
7.6.80 copy enclosed. |

P=~11

Sir, :
I heve most respectfully to svbmit the following
grounds showing that order offD;P—II iXo degerves to be re-

]

*

#

X considered for reversal

1.  That according to the: Ccn,tltutlon Art. 311 even after
cenviction in a court, the d1°01p11nﬁny euthority is required

to hear the official if he Qas eny »oints by vhich he may not

be purished of loss of Job.  This zrovision has bzen circul-

ated to all administretive guthorities for compliznce.

owvever, I have been denied such hearing.
That the disciplinary authority is required to search

—h ’
\_{
2e
\«: in such caseg if : :
(i) the court jadgementfsnOVS ingredients of crime detri-
mental to functioning of the department.

the Judgement establlshes a crime involving noral

(ii) j
turpitude even though functioning of department may not
be hampered in any menner by continued employment.

4
If

In short, the diabiplinary authority is required to

e ’
perckive his own reasong for deprivation of job of the

official, the reasons vhich have grounds in the court judgemer
stat copy of the ultimat

% 4 That from the enblosed Photo
certified judgement of ‘the digh Court it mey xindly be seen

that the nature of conv1ct10n does not relate to facts
concerning the functlanlng of the depar g;;

\
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5. That the facts underlying éonviction are in the sphere of
civic life. Therefore it is requlred that these facts be skved

. [
for discovering an element of moral turpitude in the cases

6. That the conviction of the cow%t is for the fact of "causing
injury intended to be inflicted which is sufficient in the
ordinary course of nature to cause haath Or ..0e" goeg withcut
saying that the above is language df Sec.304 (Pt.I) of the

Indian Penal code. The learned Judge of the Eigh Court deemed
that the facts of the case fit inté conception of crime envisaged 3
in Part I of the Sec.304 IPC. It is hovever mete for the discip-
linary authority to appreciate the"j'facts admitted in the

Judgement with a searching eye for and against moral turpitude.

I

7o« That I have been advised to sﬁbmit that element of moral
turpitude in said to inhere an act which is 'heinous crime’'.
Henious crime is one which any civilised men-will not commit
under any circumstances. Generally, bestial acts are treated as
menifestation of moral turvitude. TFacts in my case are simple
that I hit a fellow citizen with blund stick on the head, and he

succumbed after 9 days in hospital.

8. That the facts of the case hardly show an element of moral

turpitudes

9. That under Indian Penal Code' criminal mentally, that is

reason for committing a crime is not assessed in order to judge

the severity of crime. Presumption is that if an offence has

been taken cognizance of and conv1cted, the standard reason for

comnitting the same nust have beeh present. In the penultimape

page of the appellate judgement 1t hag been ccnceded that there
may not have been any reason for' the conmittal of the crime. 3ut
for compulsionsg of the said pecullarlty of IPC the appellate

Judge wonld definitely having conceded thus have proceeded to
place the act of assualt in any other domain like accidental rage,

a freak incident etc. rather thap pronouncing conviction of

Part I of the Sec.304 IPC. Such an elaboration of judge would
then have automatically absolved me of suspected moral turpitude.
Indian Penal Code being as it ié, hovever, the disciplinary
authority has an independent jurisdiction and responsibility to
appreciate for himself, from thé facts admitted in the judgement,

if an element of criminal mentality of kind bestial is patent in

the case. I submit that this Jurlsdlctlon has not been exercised.




10, That policy of administration of ieriminal justice not beang
retributive but rather being reformative, it is harsh that I would
undergo the decided penal term and théreafter will have no gob

and‘that members of my family innocenﬁ as they are would penury.
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11. That I am avare that I have very little strength in my appeal

have in fact very small privilege to iappeal to your sense of
compassion towards cause and punishment itself. However aside

fron that alone, I had an official and social life determined by
This is an |

my education and pursuits befare thi$ wncident .
additional ground to be discovered by the disciplinary authdrity.

The misfortune I have landed in, cannot. at all be grafted over the
It may not be necégsary to

life I lived prior to imprisonment. ;
destroy my accomplighment in education and literature.

‘allowed restoration to former‘livelihood when I have done the
prison term my family might be saved from very gloomy future.

Phi is possible if your honour examines all aspects of the case,
some features beingunique I am adviged to submit, and record your
intention tc rehabilitate me to myfformer job vhen prison term is
served, and thus refer the matter to competent authorities for
deterﬁﬁhg if pleasure of President;would be solicited for allowing

If

the period passed in prison as '1e§ve without pay'.

P2AYIR

mar pass orders for

I therefore pray that your henou:
exploring the possibility stated ih gentonce immediately prior
to prayer above. I shall ever remair chliged for your merciful
justice. ‘ : .
| Gae/= :
i (Ui SHAYKTR DIISHRA )
ON PARCLE

'8/0 Shri R.X. lishra

- P&R 9/1 llalviya Wagar

15 05 01981 . Lucknow

Photogtat cory of certified copy of judgement of Hon'ble

iiigh Court, Lucknow Bench in Iiine pages and one folio

and copy of dismissal order.

Copy forwerded to D.... Telephones, Shahnazaf load, Lucknow for
He is requested to

favour of information and necessary action.
refer my appeal dated 2.8.80 agdinst the dismissal order issued

by DIP-II, Iucknow, sent through Supdt. District Jail, Lucknow
which is still pending with hin for disposal. ,
: Yours faithfully

Dated
Encl.

! ( Una Shanker lishra )

e

My
|
]
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In the Miok Hon'ble High Court of Judicature at Allchabad
: {
1

Sitting at Lucknow /

i /‘

WoP. HOe  o2../1983 i

ﬁ {nnexure No. IX j
To, Sk AK- Gl /
__;§ The District Manager Telephones,
f Lucknouw, : /
/ Subjects Qppeal against the order of d;%missal from service
| & passed by the DEP=II Lucknow vide his memo no.ST/
f QF/USM/53 dated 17.6.80 delivered to me on 24,6,.80=-
f second reminder to (copy anansed as annsxure
f A marked A) K
f'g‘ Sir 9 f“
/ - ;‘f'
f \\ Respectfully I beg to draw yourﬂkind attention towards
f my undisposed of appeal dated 2.8.80 and its subsequent
ﬁ explanatory reminder dated 15.5.,81 and further approach your
/ honour with this application request&ng you to kindly consider

/ my appeal sympathetically with its ?ll legal aspects, keeping
in view the past record of my serv@ée'and the relsase on
probation on 7.3.83 granted to me Ey His Egcellency the
Governor of the State of U.P._uhi:h itself is evident to my

/ good conduct.{Appeal dated 2.8.80 ‘and reminder dated 15.5.81
: \ { annexed and marked as annexure nos..B&C).
1o The brief of the circumstances leading to my conviction

are that after about 17 years of unblemished service in the
deptt. unfortunately I was prosscuted in the court of las for
a criminal offence under IBPC beﬁause in the state of sudden

| ”*.1r provocation ablunt blow causadjgrevious hurt to one of my
neighbours who subseqguently suécumbed to death after nine days
and finally I was convicted bx’Hon'ble High Court of Judicature

\1< at Allahabad Lucknow bench = Qucknou & sentenced to a term of

7 years and a fine of Fs,2000/~,

2, That during the periode was undergoing the term of my
sentence I was dismissed from service by DEP=II Lucknow vide
his memo no.ST/QF/USM/53 dated 17.6.80 which is void and
deserves to be quashed on the follouwing grounds :-

2(2) that the order of dismissal has been issued U/Rule 19(1)
of CCS(CCA) Rules 1965 without giving any reasonable opportunity
as required under article 311(2) of the constitution of India

for natural justice. ; '
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(b) That the said ruls 19 of CCS CCA Rules 1965 is not
applicable in my case as my convication was for such a criminal
offence which was not related with q& duties of the department.

(c) That €ule 19(1) cennot bs inuoked to dispense with the
services of the Govt. servant, if tﬁe donduct which led to his
conviction was not in the course oﬂ;employment and could not be
a misconduct as psr conduct Rules énd further if the same could
not be the subjedt matter of a diséiplinary action., @A domestic
guarrel which is wholly unrelated‘bith the employment of Govt.
servant cannot be a misconduct for the purpose of Rule 19(1)

of CCS Rules 1965, f
(d) That I was convicted of an offence under section 304

IRC on a complaint made by a pri@éte person for avay from duty
place and out of duty hours for an act committed in the state of
a sudden provocation, The said jncidant cannot be the subject
matter of any departmental tria;funder depar tmenbal rules and as

such again the Rule 19(1) ibid cannot be applied in this case.

(e) That the expression Mthe disciplinary authority may
consider tre circumstances of tl.e case and make such orders
there on as it deems fit conte&plates that the disciplinary
authority shall consider the circumstances of the case and apply
his mind to the relevant factcés and only thereafter it may pass
orders uwhich it may consider necessary. UWherefore the discipli=
nary authority should have giQen me an apportunity of hearing

or making representation so tﬁat I might place before it t . e

facts and circumstances of the case.

(f) That the order imposing penalty under Rule 19(1)
vithout giving any apportuniiy of hearing is in violation of

the principles of natural justice and Hence void,

(g) That the disciplin;ry authority has acted mechanically
under Rule 19{1) without doﬁsidering the facts and circumstances
of this particular case anqiuithout deciding what penalty, if

at all required, should hafe been imposed upon me.

(h) That the said rule postulates that any of the penalty
as detailed in rule 11 of CCS CCA Rules 1965 may be imposed

upon a govi, servant but gt least one opportunity for pleading
his innocense must be given to him befors awarding penalty uwhic

has been completely denietd to mes

4

j -
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; / (i) That while passing the order of dismissal the discipli-
nary aut ority has acted in ublation of the principles of

natural justice which are not only sugplement but also bad in Qlau

as well as he has acted in excess of his jurisdiction.

r? . “

i _ (3) That it should have taken into/ consideration my conduct

; _} i leadlng to conviction and should have‘con81darad wvhether thers

was any nexus in ths conduct of my off1c1al duties,

: 3o Your kind attention is also lpu1tad to an identical

case of 5ri Dost Mohammad Vs. Union o6f India and others Civil

L. -

? Misc. Writ petition no.323 of 1979 déted 25.1.80 uhere a gpoenst

; A peon employed in ths office of AE Phones dAllahabad was convicted
and fined under section 323 IPC andfon account of which he uas

removed from service under Rule 19(;) of CCS CLA Rules 1965,

The Hon'ble High Court Allahabad allowed his petition and

" WQ
quashed the impugned order of his #emoual and declared him
The Hon'ble High Court laid doun the

‘ entitled to his cogtse.
principles that home quarrel canno% be subject matter of deptl.,

conduct rules and as such removsl oF dismissal of the services

of convicted employee under rule 19(1) CCS CCA 1965 Rules without
del;quent employee for placing

giving an epportunity to the
the facts & cipoomstances of the case if in contravention of

Article 311 (2) of constitution and natural justice and hence
\| .voide This principle fully applies in my case (Q photostate
copy from AIR 1981 of this court: ‘order in five pages is annexed

herewith as annexure marked (d) For ready reference).
4, Your hon'ble attention 1$ further invited to Union of
India Vs Rajendra Prasad Srivastava (1977 (2)serv LR81):(1977

LaB/IC(NOC) 75(Q) where in a division bench of Hon'ble High

f Court Allahabad held that the dlsClplxnary authority while BXEBEC

4(, excercising his pouwers under Rule 14(2) of Railway Servants

| (Discipline and appeal) Rules 1968 must givem an opportunity
of hearing and representation fo the Govt,., servant as without

giving that opportunity the dlSClplanry authority cannot
The principles laid down in

consider the matter objectlvely°
Rajendra Prasad case ars Fully applicable to my case as the

provisions of rule 14(2) of Réiluay servant (Discipline and
Appeal) Rules 1968 are almost identical to Rule 19 of CCS CCA

1

Rules 1965, }
Your Hon'bGizes! attention is further invited to the case

5,
of Divisional personnel offlcer Vs TR Chellappan{AIR 1975 SC
2216), 1975 Lab. IC1598, uhereln the supreme Court of India

@MW

‘c*‘
j
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and Appeal) Rules held that the concludlng part of R.14 imports
a rule of natural justice in en;olnlng that before taking a
final decision in the matter of{pellnqunn+ employee should be
heard the circumstances must be%objectively considered. The rule
further requires that there should be active application of mind

by tt e disciplinary authority‘a#ter considering, The entire
circumstances of the case in order to decide the conduct and
the penalty to be imposed on thb delinguent employse on his @
conviction on a criminal chargeo The principles laid down by J
the Supreme Court in Chellgpan' s case squarely apply to my cass. i
There is no dispute that the applicant was not given any = oppor~
tunity of hearing and explanation before the disciplinary
authority issued the impugned Qrder dismissing him from ser\;ice°

6. Yggf attention is also invited to the case of Krishna
Kutty VslSupdt. of Post Offices Earnakulam (1975 servel ] 749)
(1976L a IC 1732)Ker) almost in similar circumstances the
Kerala High Court held that Rdle 19(i) cannot be invoked to
dispense with the services of a Govt, servant if the conduct
which led to his conviction uas not in the course of his employ=
ment and could not be a misconduct as per the conduct Rules and
further if the same could not be the subjedt matter of discipie
nary action. A domestic quarrel uwhich is uholly unrelated which
the employment of the govt, #erVant cannot be a misconduct for
the purpose of Rule 19(1),

70 That your honour's at}ention is further invited to the
burning fact that the princ;bles laid down by the High Court
Allahabad, High Court Kerala and Supreme Court of India which
are referred to in the anne%ure marked *'d! and are cited in
paras 3 to 6 of this_appealfshould be read and applied as legal
principles and the quantum ?f sentenoe and find should not be

the subject matter of consideratione

8, Your honours attentfon is further invited to a cass of
Lucknow telephons district.uhere a govt. servant named Ambika
Singh was fined by the Cou#t of law but disciplinary authority
considered the case with reference to facts and circumstances
and held that the conduct uhich led to his conviction had no
nexus with the Functlonlng of the deptt. and allowed him to

continue in servicese
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PRAYER |

It is, therefore, prayed ﬁhat this application may

_ 2 kindly be treated as legal notice and immediate action
be taken as more than 2% years has passed and my appeal
is still pending. 1In case the impugned order of DEP-]II
Lucknou, as referred to in the xuk-mxdaxxm subjsct, is
not reversed in the light of Rulings of High Courts an d |
A Supreme Court and the applicant is not allowed to join

his duties within the meaniné of legal notice the

applicant will be complelled5to seek justice from the

IR competant court of Lau,
Yours faithfully,
’ ‘ | 5d/-
Dated 26/3/83 +{Uma Shanker Mishra)

i digmissed T.5.Clerk

-~ | -
Pl
,Affewf?QFFw : ;
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To,
Shri S.0. @isra :
The D.ii. Zelephones,.
163, shahnajaf Road,
Lucknow=-226001 “

sir, ¥
**) #i0st humbly and resbectfully the applicant begs
to submit as under :- ) : |

1e Thnt the applicant‘Qas involved in a criminal
Y case under sectionj308/452 of I.P.Ce by a private
A . person; a resident,of malviya Nagar Thana Khala Bazur
Lucknow by lodging a IR in P.S. Khala Bazar gt
T Polie O 1641, 1973

X 2. That tae appllcant surrendered in the court of
AQDQ.M.(J) Lucknow at about 3030 P.le. On 19.101973
and was sent to jail.

That the applicanﬁ was suspended from the F/N of
19.1.1973 by the then D.z. Phones, Lucknow Shri

G. Bhushan vide his memo §0.QF/US/2 dated

19.1+1973 under sub rule 1(a) of Rule 10 of C.C.S.
C.Ce&A. mmder zuk Rules 1965. The applicant
surrendered in the court at about 3.30 P.i. on
19.1.1973 and was sent to jail but he was sﬁbpendgg\
from the ¥/ 0f 19.1.73 vide memo dated 19.1.73e
Thus he was suspended before his surrender in

court, which is clearly illegal, malafid e and
beyond jurisdiction & technically wrong.

That tne sub-rule 1 of Zule 10 of C.C.5.C.Ce&a.
Hules 1965 was not applicable in his case. Probably
sub-rule 3(a) of fule 10 OFf CuG.S5.C.C.& 4. Rules
1965 was actuclly applicablee Thus the applicant
could be suspended no doubt we.e.f. 19.1.73 but the
suspension wemo sghould have been issued after

48 hours of his detention. The issue of suspension
order in the F/X of 19.1.1973 is clearly illegal,
unconstltutlonal, nglafide and beyond jurisdication
hence liable to. be deciured void.

Thnt the purpose of suspending a government
employee when iﬁvolved in any criminal case, is to
give way to fair justice so that he may not use
his officicl capacity to tumper with therelevant

s Sy I
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record of tae investigation, inguiry or trial and
influence the witnesses.{ In tnis instant case,
the FIR was lodged by a grivate citizen and the
witnesses were not any départmental employeese.
Thus the suspension of the applicant was not muste.
iloreover, the misg conducﬁ committed by the
applicant was out of dut& place and duty hours

-2

¢~\.~1

A and it was not committed during his course of
employment. ‘
~ 6. That your kind attention:is drawn to sub-rule
38(b) of Rule 10 of C.C.S.C.C.&a. Rule 1965 which
A reads that a governmentfservant if convicted for

an o¥fence and sentenced to a term of imprisonment
exceeding 48 hours and is not forthwith dismissed
or removed Or compulsorily retired conseg~uent

to such conviction shou;d be suspvended with
effect from the date of}his conviction. Thus the
intentiment of this rule' is clear that the
suspension of the Govt.jservant should be minimum
and it also gpeaks that +ill conviction the

- sugpengion of am employée is not a nuste.

 PRAYER

T Therefore, your hsnour;is requested to quash the
above referred suspensiOn order which is illegal,
unconstitutional, malafide anc beyond jurisdiction
and xefo declare the same as void at your
earliest, failing which the applicant will have

o no alternative except to knock the doors of

‘Y’ compegtent court of law}

,_{r Th-anks'
Yours faitafully,

_ 54/~

f (Una SHA.uJR i.ISRa)

dismissed ofiice assistant,

 P&T 9/1 malviye nager,
LJCui0 JI=226004

Dated: 25-6-~1983
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To,

Sir,

submit as under ¢

1.

Y

3

3n tho Hon'ble High Court of Judicature at Allahabad

Sitting at Lucknou
; WeP. Moo ... 11983
fnnexure No. € 14

it
it

il

Shri S.C. ffisra
The D.M. Telephones, ;
Lucknouw,

Sub: [jppeal against dismissal order issued by D.EP II
vide hig No.ﬁF/ST/USﬂ/SS dated 17-6=80,

rl

Most humbly and raspactfully the applicant begs to

That the applicant filed an Appeal dated 2.8,80 to your
honouy through Supdt. Distriét Jail, Lucknow which is

still pending since last about 3 years.
That he again presentesd a detaxled representation dated

15.5.,1981 to your goodself ghlch is alse pending at

|

your ond.
That after release on probation gronted by his excellency

the Governor of U.P, on 703 1983; he presented a detailed
rapresentatlon suppor ted by Ruling of Honourable High
Courts & Supreme Court datpd 26,3.1983 as a reminder of
orfginal appeal dt 2.8,1980 & 15.5.5981 but nothing

has been communicated to him so fare.

PRAYER

Therefora, you are raqueéted to very kindly intimate

the action taken at your level to the applicant at yopr
earliest convenience as dout 3fyears have elapoed and nothing

has been comnunicated to him.

Thanks Py :‘
: Yours faithfully,

A 9¢ ¢ 1ag3 :
[ Sd//

(UMA SHANKER MISRA )
dismissed office Nssistant,
P&T, 9/19 f"lal\liya Nagar,

Lucknow=226004
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In the Heon'ble High Court of Judicaturs at dllahabad
Sitting at Lucknow

uopo Moo sses 11983
Annexure No. XII

To . I

Shri ﬁ o Gu pta 9 !

D.M. Telephones, ‘ :

1639 Shth Najaf ROad, ¥ \
Lucknou, |

il
Sgbs= Reminder of original appeal dt 2.8.1980 sent through
Supdt. District Jail, Lucknow, detailed appeal dated
15.5.81, Oppeal dated 26.3.83 & reminder dated 25.6.83
against impugned dismissal order issued by D.E. Phones
II Lucknow O/o D.Ms Telephones, Lucknow vide his [Memo
No. QF/ST/US Misra dated 17.6.1980.

\‘f 0
Sir, ‘

Most humbly and respectfully the appellant begs to

submit as undsr 2= [

1. That the appellant inspite of his above written requests
and sevaral meetings with you in whém he rsquested to
dispose of his appeal panping for the last 3 years but
all in vain, He also requested to communicate him in
writing es to what was being done of his appeal but
nothing has been comm@nchted to him from your end so
far, In this connection your kind attention is invited
to Govt. of India's instrlictions comnunicated through
D.Geo P & T N0Oo.201/53/76=Disc-11, dated 28th Julylk 1976
where in the submission of proper records with the
appeals in disciplinary Cfses has been provided, As
stated by your honour to him in personal meeting with
yoi; that you forwarded his appeal to GefleT., Lucknou
for onwards transmission to Directorate in Aay 1983 but
from the G.M.T's office tl. e appellant was informad
that his appeal was simply foruwarded for favour of
disposal wit out brief hiétory of the cass, parauise
comnments on the appeal, annexures duly completed,
disciplinary file in originzl, sarvice book & C.R. of
the appellant which is mandatory as per D.G.'s circular

referred to asbova,
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instructions conveyed through G I.?.S. (Deptt. of Personnel),
0.M. N0o39/42/70-Ests.(n) dated 15;5.1971 dealing with time
limit for ths disposal of appeals,;uherevin one months time
has been fixed for the disposal oﬁ an appeal, but appeal of
the applicant is pending at your éonour's end for the last
about 3 years and nothing has beeﬁ communicated to him so far

inspite of his written and many verbal requests,

2,

Also thsre is no provision of with holding appeals
as per D.G. P & T Letter No.5/2/66 Pisc. dated the 17.11.1966,

Your kind attention is also invited to Govt. of India's

3,

That your honour is reques?ed to think with a cool,
calm & balanced mind that the appollants! services
has been dismissed by the‘b.E. Phonas II Lucknou,

-2 -

1

simply on the basis of hi§ conviction by the court under
section 304 Part I of IPC comnitted in a state of sudden
provocation wit out any mptive wherein no moral turpitude
is involved, He was notFéiven the opportunity of heaging
and explanation and the disciplinary authority
proceeded mechanically on the: basis of his conviction
and issued impugned dismissal order which is liable to

be declared void, :
I
That the appellant hea been a good poet and critic and

that his poems has beeq?published in leading literary
magazinas viz Saptahik Hindustan, Kadambini, Aajkal
(published by MXRXXBHUEIXMMMXXnxsaxmompxkk Central

Govt. of India).Tripat?nga-(published by U.P. Govt.)
and in so many literary magazines and daily nesus papsrsyg

He also recited his poems from A.I.R. Lucknou many
His collection of pooms entitled 'Kanch-ke=

times.

vritta! uas publishedfin the year 1965 the prefacs of

which was uritten by_Padma Bhushan Shri Amrit Lal Nagar,

He on honourary basis edited a collection of poems
entitled 'Mukhaute Salib Yuddha' in 1988 in which the
poems & articles on fhe current literary thpmght of
seven authors uere phblished in which the appellant was
one of the authorSo¢AHe also on honourary basis edited
a book entitled 'Samket' in 1969 in which the current
critical topic 'Thefposition of critic: the question
of criticism! uas elaborated and discussed,




PRAYER 5
I

Therefore, in the light{#f above paras your honour
is once again approached to communicate the action taken
at your level on the appeal pénding with you for the last

about 3 years, failing which ﬁe will have no alternativs
competent court of lau.

axcapt to knock the doors of
f

Thanks,
|
" Yours faithfully,

1
| Sd/-
(UMA SHANKER MISHRA)

Dt. at LkO. 14.701983. ‘(
. “" Dismissed T.A.0.
' P&T 9/1 Malviya Nagar, Lucknou

Pk e
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f L , |
: f To, /
i ShI"i A.ig.ﬁ G:(lp‘ta’ :A‘
D.ii« Telephones,
Lucxnow. '
Subs- iequest t0 declare void the impugned suspension
order issued by D.g. Phones, LucLnow remo 0.
QF/UsSenn/2 dated 19.1.73 (copy enclosed for
which is illegal, prejudiciul,

ready reference _ ‘
malafide, arbitrary and uncogstltutlonal.

Representation dated 25.6.83

/
!
Aefl-
‘_‘}
|

’ Sir;
n0st respectifully the appellant begs to submit as

1

j under -
1. Taet the applicant was suspended ve.e.f. F/H of
19.1.73 by the-then D.ge. Phones, Lucknow Shri G.
Ghushan vide his memo mo.@ﬁ/U.s.h/Z dated 19.1.73
under sub rule 1 of Rule ﬁO 0f CelUuaSeCelodkie

Rules 1965; although he surrendered in court in
The buil was not granted by

s

the A/N¥ of 19.1.73.
the-then s.D.i.(J) fucknow and he was sent to
This sub-séction 1 is further divided in
Thus further

I
jaile.
taree sub-clauses viz(a), 2(aa) & (b).
sub-clouse wag not mentioned in the fiemo; waich is
It caa te argued that

< aabiguous hence bad in lowe
the disciplinary authority has got the discretionary
power to do s0 as a case under section 308/452 IPC

was pending againgt him for investigation and enquiry
In this connection

by the Police authoritius.
your kind attention is invited to Govit. of India's

instructions & the guiding principles for placing
a Govt. servent undcer sugpension igsusd by Gel.,

fesiedey letter 10.43/56/64-4VD, dated the 22nd
1964. It shall not be out of pluce to

- A
October,
mention that none or these conditions are applicabk
The discretion can not be exercised

to hig case.

by any zuthority piejadiciously, arbvitrurily &

malaficely. It siould pe used with care & caution.
That your kind attention is invited to R.K. Gupta
Vs Union of India; 1971(T)SLR 477{Delhi) : where in
it was held thot a preliminary enguiry can not
justify the passing of an order of sucsension under

T
ST Rule 10(1)(b).

2e

I
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: ¢ Thrt your xind attentionfis invited to Subrama-
: ninay Vs. ostate of Kera la, 1973(1)3LR 521 waerein

" it was neld thet power of suspension to be sparing-
tne courtlxurther obgerved that

the punighments

| ly exercised.

" although sus;engion is not one of
‘ narrated in zule 11, an order of sus pension is

. - not to pe lishtly passed against the Govt. servant

r for reality cannot be 1gnored that the suspengion

ﬁ brings to bear on Zlhe vat. servant congeguences

: for more sgerious in nature than several of the =

A penalities made, mentlon in Rule 11, It has a

: oy disastrous impact on the fair name eaund good
reputation that may have besn earned and built hy
‘ 2 Govt. servant in, the; course of many years of
R ‘ service. Hence it is dmperative tnat the utmost
caution and circumspestion should be exercised in

passing orders of suspension.

ke inat the applicant remained under suspension for a .
very long period i.e. about 7 years 5 months from
1941473 %0 17.6.80. [lthough the applicant after
his release on bail represented many times to
revoke his suspension but his all efforts turned

fruit-lesse In this connection your kind attention

Y is invited 10 a case-lzw of state of ladras Vs Keas

Jogeph, 1969 SLR 691: AIR 1970 nadras 155 wherein

the court held that susyension cannot befor

indefinite period. fmhe court further observed
that executive can ﬁot be vested with a total
arbitrary a nd unfettered power of placing its

( officers uander disability and distress, for an

indefinite durationp

PRAY”R

Therefore, in the llght 0oi above paras your honour
is requested once again to gquasih the prejudicisl, mala-
fide, arbitrary suscengion order referred to in subject
of this appeal & declarafthe same as volid at your earliest
convenience failing whidh the zpplicant will have no
alternative except to knock the doors of competent court
of lawe apecially in the lignt of the fact, told to the
applicant by Shri Gyan Pra&ash Ded. Cables & Planning
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3 holding dual charge as DefBe(admn.) on 8.7.83 at 2 P.il.
in the presence of ohri Haeue Sharma, Circle Secretary,

Iko Telephone District that the De.T. had ordered in
his file that 'since he is an outsider as such no
reply is to begiven to him'., ' This attitude adopted

, by you is clearly prejudi&iél, malafide, arbitrary,
unconstitutional and against;the norms of Rule 27 of

CeleSeleCe&ie Rules 1965.

| Thanks. |
¥ » |
A " Yours faithfully,
J Sa/-
dated 14.7.83 at Lucknow. . (Ulia SAANKHER MISRA)
* Digmissed T.S5.Ce
P&T 9/1 ralviya Nagar,Lko.

” 35: C%’%




In the Hén®bla High Court of Judiéature at dllahabad
Sitting at Lucknou{
|

i WoP. NOessssss.f1983

. Onnexure No.XIV

/ REGISTERED A.D.

NOTICE UNDER SECTION 80 C.P.C,

To,

_
1« Tha Union of India through |
Secretary, Ministry of Tele-Communlcatlon |

|

New Delhi,

2., The Divisional Enginesr (Phones) II
Lucknow, ;

Dear Sirs, |
I

Notice is hereby given under the instructions of
Shri Uma Shankar Misra son of Shri R.K. Misra resident of
P.T«9/1, Malviya Nagar, Lucknow full& discussed below in
pursuant of Section 80 Civil Procedure Cods, calling upon
both of you to reinstate my client above named with full
arrears of pay and allouandes with ;hcrements etc. within
a period of 2 months next after this netice has been delivered.

2, The information required by ﬁha Government under

Section 80 C.P.C. aforesaid is hereunder given i=

(a) Mame of the prospsctive ' = Shri Uma Shankar Misra,
plaintiff, - son of Shri R.K. flisra,
r/o P.T.9/1, Malviya
Nagar, Lucknou.

| = 1. Union of India through

AN

(b) Name & address of the |
defendants l the Secretary, Ministry
| of Tele-Communication,
New Delhi, ‘

. 2, The Divisional Engin-
ser (Phonos)II -
Lucknou,

(c) Forum ' = Court of Civil Judge at
\ Lucknou,

(d) Cause of &ction ro-

1. That the prospsctive plaintiff uas appointed on

30.12,55 as time scale tlerk and has been working in

office of tho Divisional Engineer (Phones) II Lucknou
on the post of Office Assistant (Time Scale Clerk)
with entire satisfaction of his superiors and ultbout

any complaint from any bne.




i
! 2,

i 3o

4

Se

> (2}

/

f‘

That the prospective plaint;?f was convicted in a
criminal case under Section 304 I.P.C. by the

Hon'ble High Court, Lucknow’vide his judgemsnt and
order dated B.11 78,

That the prospectiva’ plalntlff was dismissed from
service vide lettsr No.ST/QE/US Misra/538 datad
17.5.80 issued by the addressee No.2 on the basio
of the said judgement and order of the Hon'ble

High Court,

That on bsing aggrieved of the said order datsd
17.6 .80, the prospective plalntlff preferred an
appeal to DefleTe Lucknou dt 2,8.80 and before the
General Manager (Telephones) UeP. Circle, Lucknou
vide his Memorandum of Appeal dated 15,5.81 but
nothing has been heard from the said (ppellato

futhority. ;

That the impugned order of dismissal is illeqgal,
nide void and 1neffect1ve.

Relief claimed = The prospectlue plalﬂtlff claims
that' he be declared in continuous
service uwith full arrears of salary
etcs without break in service.

The' impugned order dated 17.6.80
is dillegal, void and ineffective,

I, therefore, call uﬁon you both through this

notice to reinstate my abovs named clisnt in service with full

arrearo of salary, allowances increments etc. with effect

from 18.6,.,80 uithin two months next after this notice has been
Y delivery, failing which the remedy for the same will be sought

in competent court of law at your cost and risk,

;
if
i
' i

Yours faithfully,

sd/- 24-3-83
( R.5. Yerma

duocatg
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Imh the lon'ble High Court of Judiccoure et Allanabad

Sitting at Lucow

Writ Petition Hp.

L ah
ha
0
]
. Uma Sharker Misra H ... Petitioner
veisus
Union of Incdia and others 3 ... Respondents
f
Aff#davit
j |
I, Uma Bhanker Misra age? about 47 yezrs, son
A\ of late Shri R.K.Misra, resiﬁent of P.T. 9,1 Malviya
Nagar P.S.Khala Bazar, Luck%ow, do hereby solemnly
affirr and staste as under: }
/
~ 1. Thet the deponent is pekitioner in the above
| convarsant witn the

writ petiticn and he is fully

facts deposed to here ' nafter.

X

2. That the contonts of' paragr@ohs 1 to 23, 28, 30,
#xz kxux of the accompanyﬂhg writ petition are true to

my xnowledge and those of?paras 24 to 27, 29 are believed

by me to be true. T
I

3. That Annexures 1 to 14 of .the accompanying writ

petition are true cocies of their originals.

!
Dated: Lucknow Deponent




Verifications |

|
J
!

!

I, the above named deponant, 4o hereby verify

i

I

that the contents of paragraphlé 1 to 3 are true to
I
my knowledge. No part of this “rl‘_'affid-:vit is false and

i

|
nothing material has bewn cong¢ealed. So help me God.

b PRl

il
’ Deponent

Dated: Lucknow

September ]3 ,1983,
i
I identily the deponent

‘ who has signed before me

Oy Bl Koot

L & R Trveds
- Adveesk

Solennly affirmed before mé on )3..9. L3
at C\ b am/pr by Shri U.S.Misra who
entified by Shri €.: 0. Kymoy M%fét‘/?,\/. Tachedt '

is i
Advocate, High Court, Luciknow.

I have satisfied myself by examining
the deponent that he understands the
contents of this afiifavit which has
becn readout and explained by me.

Commiseionge
Cigh Court, Alahndng
Luc-notr Bunen

Mg
NIIks'

oy Dl Sewlny




H{igh Court of Judicature at Allahabad

In the Hon'ble H
Sitting st L n :
SR

(W) of 1983

Civil Misc.d “pm.;o.

ees Apvlicant

Uma Shanker Misra |

tnjre: { 9s Y

|
Writ Petitioano. of 1983

Uma Shanker Misra ,E .s. Petitioner

versus
\'

Respondents

Union of India and others .o
i
i

Applic.tiod for interim orders

i
It

I

The petitioner/apnlicant, acove named begs to

submit as under: ;
|

1. That the aforesaid writ oetition is being filed

. . o y N oy
imrugning the velidity of ;the order of dismissal of

i . .
petitioner purporting to, be in exercise oL the powers
conferred under rule 19(1) of the Centr~l Civil Service

(Classification, Control & Appeal) Rules, 1965.
'
That for the facts 'and ressons ststed in the

2.
acoompanying writ petitig it would be evident that

{
the impugned orders are lllegal, malafide, arbitrary

|
and were passed without follow110 the procedure prescriped

by law.




impugned order is not stayed pehding disposal of the

§)

-0

if
!
i
.

3. Thet the petitioner would éuifer substantial

and irreparsble loss if the implementation of the

writ petition. j

Wherefore it is most réspectfully prayed that
/
pending disposal of the writ petition, this Hon'ble

Court may be pleased toO sta& operation of the impugnsd
f
order of dismissal of petitioner as contained in

Annexure 4 to the accompanying writ petition and pass
such other orders as :re rmaeg feemed just andproper

in the circulstances of tlie case.
!

J Advocate
/ Counsel for Petiticner’

Dated: Lucknow /
Septerber I3 ,1983.f
JI
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In the Hon’ble High Court of Judlcature at Allahabad,

Lucknow Bench, Lucknow.

P e . Lkt kad

\o, o
! F* ) of 198k .

Givil Misce An. No. ]
Applicant. F

In re f
Writ Petition No. 4954 of 1983.

v

‘ .« Petitioner.

eee ! s ae
|

Uma Shanker Misra.
Versus ‘
.+ Respondents.

Union of 1lndia and others.
Application for Condonation of Uelay in filing
Counter-Affidavit.

ror the facts andz circumstances stated in
- the accompanying counter-affidavit it is respectfully
prayed that the delay in fi&ing the counter-affidavit

m-ay kindly be condoned and the counter-affidavit

which is being filed herewi%h be accepted and taken

on recorde.
t i S
&\E WARE™

(UsK o uHAUN)

" Additiomal Standing Counsel,
- Central Government .

bounsel for the Applicant.

Lucknow dated

b‘eptember.;Z[r » 1984,
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| AFFIDAVIT

22 /q -
l"“GHI COGRT
ALLAWABAD

In the Hon'ble High Lourg u. dudicéture at Allahabad,

Lucknow Bench, Luqknow.

UUUNLei AFFLUAVLT ON BuHALE OF AsoPONUmNTS .

i
I
i

In re

.

. ‘
Writ Petition No. 4954 of 1983.
ese Petitionero

Uma Shanker Misra. ‘
Vo hoUus

..,f +++ o+ Hespondents.

Union of India and others.

I, R+ Tewari, aged about 53 years, son of Shri
Ganga Ram .l'ewari, Uivisional Engineer {Phones (Administra-

tionl), Uffice of the District Ménager Teﬁéphoues, wcknow

do hereby solemnly affirm and state on oath as under ‘-

That the deponent is Divisional bngineer Phones

1.
(Administration) respondent no. 3 in the instant
writ petition and is fully acquainted with the
;\f, facts of the case. The cqntents of the writ
’ petition have been read ofer and expdained to k the
‘ ;,‘ZE?E?ﬁ$\. deponent who has understo?d the same and its parawise
e %;Sfi& reply is as follows.
L 2 ;y 2+ That the contents of para 1l of the writv petition are
\ ‘ii/ not aisputede Q

3« ‘That the contents of paré 2 of the writ petition are

not disputed.

L. That the contents of para 3 of the writ petition need

éjno comments .
9\'7’:’@/ |
i
i




: 13.

‘ 14,

16,

17.

18.

el

.

-3a

view of the judgment dated November 8, 1978 passed
by this Hon'ble Court dismissed the petitioner.

1t is submitted that Rule 19(1) of the Yentral Civil

I

-~

Services (Ulassification, Contfdl and Appeal) fules
envisages that an order can be Straight away made by
the Disciplinary Authority to ihpose a penalty without
following the prescribed detaiied procedure under
Kutes 14, 15 and 16 of the saia rules and consequently

no show,cause notice is required to be issued.

That the contents of para 13 of the writ petition are
denied. 1t is further submitped that réspondent no.

3 has not abused the powers conterred under Rule 19

(1) of the aforesaid rules as alleged by the petitioner.
That the contents of para 14 of the writ petition as
stated are denied. Lt is further submitted that orders

for dismissal were issued according to Uentral Uivil

Dervices \vlassitication, antrol aiuu appedil) uics.

~ -

1hav the contents of para 15 of the writ petition are
denied. Lt is furgher submitted that the alleged
appeal dated August 2, 1980 was never received in the

office of the respondent no. 2.

That the contents of paré 16 of the writ petition as
stated are denied. As aiready stated above no appeal
was ever received in the office of respondent no. 2, so

no question of k the disposal of the appeal arises.

That the contents of para 17 of the writ petition are

not disputed.

That the contents of para 18 of the writ petition

need no comentse




| @

—lym

L9.‘ that with respect to the contentsEof para 19 ol tue
writ petition it is stated that aileged appeal dated
August 2, 1980 was for the first ‘time annexed to the
letter dated March 26, 1983. It is specifically denied,

no appeal dated August 2, 1980 was ever receiged in the
office of the ﬁ/;nswering respondent .
20. That the contents of para 20 of the writ petition are

not disputed.

21. That the contents of para 21 of the writ petition need

no commentse.

Vs :
That & the contents of para 22 of the writ petition as

2.

stated dare denied. L1t is fufther stated that the
respondent no. 2 by its order datea mMay 2, 1984 has
rejected tuc appeal of the petitioner and also rejected
all subsequent representatiéns submitted by the

petitioner addressed to the respondent no. 2.

That the contents of para 23 of the writ petition as
It is further stated that the

stated are denied.
petitioner nevér met Shri Gyan Prakash as alleged in

this para. The alleggtions made in this para are
baseless and falsé.

24, That the contents of paras 24 and 25 of the writ

petition need no comments.

v .
25+ That the contents of para 26 of the writ petition as
tated are denied. It‘is further stated that the

espondent no. 2 by its order dated May 2, 1984

Cﬁq:
S

rejected the appeale




[ -5-
P 26. That the contents of para 27 of the writ petition

as stated are denied. |

} ‘ 27. That the contents of para 28 offthe writ petition

as stated are denied.

: 28. That tﬁe contents of para 29 of the writ petition
i f > as stated are denied. The o?dpr contained in
: Annéxure No. 4 to the writ petition is just and
“ propef order. it is denied thégfthe order dated
June 17, 1980 is violative or;any of the provisions

of the vonstitution of lndiaﬂ

'

29. ‘that the cbntenss of para 30 of the writ petition as
. {
stat®d are denied. L4t 15 iturtner stated that the
‘ dismissal order is not in violation of the principles

of natural justice. The same is just,xm@ proper
and legal order. d
30. That the grounds taken in #he writ petition are not

tenable. The writ petition has got no force and is

1@* I liable to be dismissed with costs.

f\"
. .
X .
‘ P Lucknow dated a 'r\,-\,/(-;;/ / ﬂ

Deponent.

September 2 4% 198L4.
I, the above-named deponent do hereby verify that

an
the contents of paras 1 to 11,/15 to 27 of this counter-

affidavit are true to my own knowledge and the contents
of paras 12 to 1l4 and 28 to 30 of this counter-affidavit
gre believed by me to be true on the legal advice

q/) tendered and no part of it ié false and nothing material

A:Tjij;%ficf—f—has been concealed, so help me God.
NG Y ﬂ

Lucknow dated

™

September"ﬁqf/l984. UeponenT,

L 1dentify the deponentiwho has signed before me.

&
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v PHT o ton s TagE XU L G JU.U.L!CI LULL. LA Rl HaBgD
!
Lucknoy ~ench, Lucz&no o

sevdsce a, plicu: w00 80, \’\ (y) of 'E4

Tl

R b apolicent

x it Petitwn Nok'/ 4904 of '63

e

Un. ohuanker migry —=——-=ee- J ------- Pet .t .oner

Union of indle «nd Others 4"'"‘"""' tes ondeiuts

LBF)‘ZJL.I,C‘A,L‘.L [o% ;‘U:{ J; L‘l} Ul“ pid b Sey \-)I‘ 1) L[LY.

"

]

i

The apylicont mosﬁ humbly pr.yed as undzr :-

[
i

i
i
i
[

That dus to ths ,z-zucts th.t the op licant wue
collzetng somz morz miozm.,\uonc in regard tu the —
furts wlleged in C.4. 'i.,h Sresont hejoinder .ffidavit

cculd not be f-124 10 /{me. >
/

/ ‘
[
[

‘hzrefore it :.}s most humply prayed that chis

/yileased to condonz the d:zlay

idon'ble vourt moy Dej

whutsoaver occesdoned ia f.ling the sresane h2jounder -

aff ldgwit ond 2 tukie thz sume on recOrd, and o, duty

i

!
bound the «. llcent shull ever yraye.

| -

udvocatz
Counsel for the A .plicysnt

Luckno w=d stad
Jov.5HK ,1984
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IN 4 HON'BLE HIGH COORT OF JUDICATURE AT ALLAHABAD,
STFTING Al LUGKNOWZ

§rit Petition No. _ 4954/ of 1983.

versus /

Union of Indla ana Others ooo-/ooo-oo Oppo Parties.

i -
]

'RETOINLER AFFLDAVIT

To Counter Affida_vit_f filed by Respondents .

the facts of the case;

i

/
20 That the deponent has read the counter

_affidavit and fully understood the contents thereof.
j

"‘w}s ’ 3. That the coz/‘i/tents of parsgraphs 1 to § of the

counter affidavitfzf need no further comments.

I, Uma Shanker Misra,'/ aged about 47 years,.
son of late Sri R.K. Misra% Resident of P.T. 9/1,
Malviya Nagar, Police Statlon Khala Bazar, Lucknow,
do hereby solemnly a.i‘flny and state on oath as under:
A ‘ / |
- 1.  That the deponent/is the petitioner in the
"K - ' above noted writ petitj(bn and i1s conversant with




A

s

(j%ﬁirsaaa{'fgt%i ment of receipt is' belng annexed herswith as
Annexure R-1 to this rejo%nder affidavit. It

4.
para 6 of the counter affldavrb,,}the allegations

in para 5 of the wrlt petltlon a:ce being relteratéd.

%\/\f

[

— , |
That Xke with regard to the comtents of

_r”

|
para 7 of the

5.  That with regard to pard
counter affidavit, it is submlt%ed that the

petitioner was suspended with ?ffect from the
forenoon of 19.1.1973 before tl%;e peti_tioner
surrendersd in the court of A_.I}.M.{J ) at 3'.30 PM.
It is submitted vhet the appointing authority

has not applied i‘bs mind beforga passing the sus-
pension oi'der as to the- fact t;' at the petitioner

was not taken into custody ti]f.l‘-that time,

!

r!

e That the contents of para 8 of the counter.

affidavit need no further cozqments.
[

.
. j
7. That with regard to the contents of para 9
J _
of the counter affidavit the contents of para 9
I ]

of the writ petition are bei‘f{qg reiterated.
. ,‘il
| :
8. That the conmtents of jpara 10 of the counter
affidavit are denied. It i% submitted that
; »

immediately after the High bourt's order dated
8-11-1978 the petitioner i#formed the respondent

-no. 2 about the order passe”d by the Hop'ble High
i

Gourt in his appeal in the_rfcrimin'al case. A

photostat copy of the said'/ letter with an endorse-

is submitted that Annexure-a to the writ petition
is the true copy of this j etter except the faet

ThakxEREXTEEEX kX BRR




. j
passed by the appointing autho:ity without even

that the receipt endorsement ﬁas not indicated
!

j
|

‘on the sald letter,

1
i#

'That with regard to th%‘contents of para 11

O
of the counter affidavit the/averments made in

.para 11 of the wrlt petltlon are being reiterated.

[

[

> A

!

That the contents of para 12 or the counter

10.
!
It 1s submitted that no

| affidavit are denied.
show cause notice as requ;redvunder rule 19(1) -

was issued to the petitionlr by the respondent
/
no. 3 before issuing the impugned dismissal order

contained in Annexure- 4 to the writ petition.
It is further submitted tnat the said order was

going through the judgement of the Hon'ble High

gourt as the same was not available xarxxhz with
The app01nt1ng authority

the - appointlng authority
issued the impugned order contained in Annexure- 4

without application of nind as to the fact that
the petitioner had not>b0mmitted any misconduct
during the course of employment and was convicted
’for a damestic quarreliresultlng in the death
which is wholly unconnfect ed with the employment.
It is further submitt?d that the Hon'ble High CGourt
has held that the injury inflicted by the petitioner

was not sufficient in the ordinary course of nature

W @3} to cause death and thus convicted the petitioner
‘u/s 304 IPC and not u/s 302 IPC. In the circums-
tances, had the above said judgement of the Hon'ble

" High Court been perused by the-app01nt1ng authority




. I
the appoimting authority oug:ht not have issued
A | the impugned order cont-aineﬁ' in Annexure- 4 to
| . i
the writ petition. It is submitted that rule
|

' _ -19(1) of the C.C.A, Rules',cﬁintep‘lates the show
. . |
Z , cause notice by the appointﬂmg authority to be
\ 1ssued before passing the 1mpugned order as

contained in Annexure- 4 to the writ petltlon.

1l. That the contents of-;para'la of the counter

|
_ ) !
~affidavit are denled.. '.‘L‘he;' averments made in para

B 13 of the _writ- petition ar,[e reiterated. |
1~2. That the contents og paré 14 of the counter
affidavif are denied and %hose of para 14 of the
writ pfetitic?n are re_iteraﬂted. It}is subm:;tted

that the various :instmctfions as contained in
Annexure- § to the writ ;fetition clearly ¥ Indicated
that the discZiplinary ar;i]thority must arrive ét

“the quahtum of punisﬁmen‘é which ouéht to be imposed
only after considering ~til1e reply submitted by the
convicted official keepifng all the extrd.nuating

N |
m circumstances which “the ngh Courb has taken

lx note of and :I.n spite Of convictlng the petitioner

for offence u/s 302 has! convicted him to an offence

u/s 304 IPC. Had an OpLOI‘tUDltY to show cause been

given to the petitloner} by the appointing authority

before passing the 1mpugned order contained in

@-ﬂ-&w@@' Annexure- 4 the petlti%ner could have clearly
. satisfied the appomtmg authonty apout the

‘ circumspances in wh1chy the sald offence was

comitted.
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py
i
3

~ A

<

caricl

appeal dated 2-8-1980ﬂ

I

i
i
j

13. That the contents of pa#a 15 of the counter
affidavit are denied. It is ;ubmitted that the
appeai datedv2-8;1980 filed ﬁéfore the respondent
no. 2 was comaunicated by thé Superintendent
District Jail on 20-8-1980 té the respondent no. 2
which is evident from the endorsement/cerblflcate
issued by the Superintendent Distrlct Jail,

on 24-6-1983 as contained :gb Annexures 7 t0 ther

writ petition.

14. That the contents of para 16 of the @ounter

affidavit are denied. It/is submitted that as

per the certificate issuj{fed} by the Superintendent
District Jail, Lucknow, ’f}he appeal. dated 2-8-1980
filed Aby the petitioner ?)efore the respondent '
no. 2 on 20-8-1980 whicgﬁis patently evident

from Annexure- 7 t0 the;"-writ petition. It is

further reiterated that|the petitioner personally
met, when he was releasjed on parol, to.the res-

pondent no. 2 and requested him to dispose of his

[

|
/
.

15. That the contents of paragraphs 17 and 18

of the counter afflda}vlt need no further comments.

16« That the cont_énts of para 19 of the counter
affidavit are denieg/i'. It is submitted that the '
petitioner enclosed}the copy of the appeal dated

2-8—1980 along m.th his appeal dated 15-5-1981 as

: conta:.ned in Annexure- 8 to the writ petltlon. It

is vexy much evident from Annexure- 8 that in the




A

A
1
o~

end it was speclfically mentiéned that the
petitioner?s appeal dated 2-8L1980 is pending
before the respondent no. 2 whlch was se;?k the
Superintendent District Jam s Lucknow, for his
disposal. It is incorrect Fo say that a copy
of the appeal dated 2-8-19#0 was, for the first
time, annexed to the letter dated 26-3-1983.
The deponent most humbly'fubmits that in all
these represemntations anéequent_to 2-8-1980
the deponent has mentioned the representation
dated 2-8-1980 is pending before the respondent
no. 2 for his diSposal./ The respondent noe 2

1y 1ts pleasure, did not teke any action on the
petitioner's.represent%tion dated_2-8—1980 deli-

berately in order to n%strain the petitioner from

appfoaching the eourt;’ against any final order

passed on his appeal{

17. That the conﬁents of paragraphs 20 and 21

of the counter affiﬁevit need no further comments.

1/.
18.  That the contents of para 22 of the counter
aff1dav1t are denfea.r It is submitted that the
petitioner's appeal was decided as it is alleged
in the counter affidavit, on 2-5-1984 mk much .
after the flllngfof the writ petltlon, i.e. ON
20-9-1983. Tt %s submitted that even 1in disposal
of the appeal of the petitioner, the petitioner

é%;FT§ﬂ31{J =5 was not given gny opportunity to defend or show

!

cause against jthe Sald dismissal vide order

LA N BN 7;
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contained in Annexure- 4 to the writ petition.
The appellate authority has taken a view commensurate

with the earlier order passed, contained in

Annexure- 4 to the writ petitiwon and only justified
ex. -

|

the dismissal of the peti¥tion

19. That the contents of para 23 of the counter

affidavit are denied, and thos%a of para 23 of the
writ petition are being reiterated. It is submitted
that the petitioner met the reLpoﬁdént no. 3 along
with HoN. shema, Gizcle Segretarzzlﬁi?gg_gpion |
Class III of Lucknow Zone, who\ishoweéthe petitioner
that the respondenmt no. 2 has clearly TRUEEZXiEZ—
ordered in his file that since|the petitioner

is an outsider hence no reply ll':aa,s to be given to

him. In the circumstances the’respondent no. 2 has

_

summarily dismissed the appeal |[of the petitioner.
! _

The petitioner submits-that th? original file may

be sumoned in this ton'ble Court; for its kind

perusal with regard to the aveiirnents made in the
\, ,
para under reply of the counter affidavit. W¥ith

regard to the fact that.the pet:iitioner and Sri

Gyan Prakash, D.E., Cable and P{Ianning along with
Sri H.N. Shama is further supp“orted by the

affidavit of Sri H.N. Sharma OfEI which a true copy .

)
is being annexed herewith as Annexure R-2 to this

rejoinder affidavit. "

20. That the comtents of para 24 of the counter

affidavit need no further comments.

LR X 8.
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[ :
21. That the contents of R’-}ar_a 25 of the counter
affidavit are denied and thdse Of para 26 of the

| ‘
writ petition are reit erate: .

)

|
I

22 That the comtents oi"-‘ para 26 of the counter
affidavit are denied and those of para 27 of the

writ petition are reit erat ed .

!

]

-
| ’I
23, That the contents oi para 27 of the coun‘ber
affidavit are denied, and those of para 28 of the.
writ petition are reiterated. It is submitted that f:i.le
!;( No. ST/QF/US Misra w%nch is in possession m}
and control of respondent/ no. 3 may be called i!zxi/“

for its perusal by this H[on'ble Court wherein the

. respondent no. 2 has passged the order that the

petitioner need not be communicated his sexvices
have been teminated as he is a stranger for the

department .,

24, That the 'contem':::s of para 28 of the counter

affidavit are.denied anii thdse of para 29 of the

I

writ petition are reitefl[rated.

|
I
e
1
]
j

25.  That the contents of para 29 of the counter

' ! :
affidavit are denied and those oi para 30 of the
l .
writ petltlon are relterated.
|
!

26« " fThat the comt eﬁts ot para 30 of the counster

affidavit are denied ‘rand those of para 31 of the

G

Deponent .

‘writ petition are rei;terated. ,

Dated In cknow H
Oct3jot 14984,




I, the deponent | above named do verify that

the contents of pa/ras 1 to 9y, 10 (except last

Vo

two sentences), 1‘1, 13 to 26 of thisaffidavit
are t-rue to my ov?ifri knowledge and those or
last 2 sentences"" oi para 10, para 12 of this
affldavit are believed by me to be true. NO
part of it is 1 se and nothing material has

been concealed, 's0 help me God.

- 4 Dated Lucknows @W' =
Deponent .

Oct Fiot;1984.

I id"errtify the deponent who
has/signed before me.

gtz

Advocate.,

R Solemnly affirmed Faeiore me on ?f - [JE %
/{' - at |~ 35W/P.M./by sri - 5 (")5@’5\ )
( ’ _ the deponent who :Ls identified by

il K Sl

(Clerk to Sri //

Advocate, High Court, sitting &t Lucknow.

' ./\c ) I ‘

Q]\ o - I have satisfied myself by examining the deponent °

: that he understands the contents of this a ftidavit
whlch have beeI/: read over and explained by me.




IN ©HE HON'BLg HIGH GOURT OF JULL

GATURE AT ALLAHABAD,

SIITING AT LUCKNOWK.

Writ Petition No. |4954 of 1983.

|

|
I
|

|
I
]

Uma Shanker MiSra eeecscesccsccles
I
.

versus |

[
i

Union of India and others.....i..

!

Annexure - H-l

Areex it kﬁv(

|
|

I

«e« Petitioner.

. Oppo Pa]‘.'ties.

(As per phbtostét coﬁy ammexed hereto)
]

’)
|
i
o
oo
|
I

seees CONtd.
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\ )m?/i HareicfC ﬁf—gkcmuce Ma-aace al pPéafain o
Z? ety
‘ C\[mvi f’ee Ne21954 (1985

. u,.h, g

B’ﬂR l” f %ﬁfﬁ? Qi

I 3 104 i hub: wFadi 1:2 <'

Bgfore tdvit pay ever concer mﬁ.

PR Aff fdav 1t ;
. A - i I

- 1, Hene Sharma aged alnut 46 yeare son of Iate Shrf

IR Ram Prasad Ra$ reeident of &/ 48 Paper M111l Colony MNshat

'ganj P+5e Mahanagar Kucknow do ;:ereby solemaly L% m and

¥
> - -0 .

state as under I* - y

. 13 That the dePonent is holdlng ths nost of Circle
| | Secretary Ae T T-B-E- Tnion Class IIT in ke now

Phostes Diatrict gime 1973 s

A @Z‘TW : 5 i

p y ’ ' *oey sop

o2 Tha.t on 8e3+83 at about 2 PMShri Ure Shanker
L 4 | Hlera alon? with the déponeut ﬁiet Shri Gyam Prakash
"\ e e, Cablea apd - Plann!.ns vho wag 2130 acting as

‘ o ( ;_"‘a Phomse , II &uminzamuon) in the offlce of

£AR "“Ef{ " ; ‘

;4::::, ’. ‘ o-u- Te}aphonaa . 16’5“1‘ Shamajaf road Ianmw » 3hri
AR NCEE : 'Migra in the Preaenté"ot deponent reiucsted Shri
PRI ‘ Gysn Pracegh to commnicate thy decialon if any .

takon on his avpaa},fagainat his .ﬂtiaaml Algningal
R | PeRdig for the laaj‘t three parg = Sirt @yan Praicngh
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$n ths mesence of deponent expreesed his inability

to corrunicate any latter to Shri Ue3s Vigra an"! told

v that ¥ 7
. atally the Mt PMe Tolaphomes Incknow has alrealy

orderel 1n his 2£1)e that sime Brxri UsSeMigra 18 an

outsider hence no mply has to ba given to hime'

Thms DeMe Tolsrdones has sumaruy Alamised hiz ameal -

’&\ Datedoﬁgbcto 34 ' '
v o | \\C TSN

w2 ;

SRR : , Veriftation ;
- ) . - e o e e

iy \‘k “} -

S 3 1, the above named dePoment do hareby verify th*

:
'
co 7 et the contents of Paragr®vhs 1 to 2 are true to mwy
t.owlodgee No Part of this arﬂdavit is talse; anc;
noth!.ng raterial has been concealad 80 halp me Gode
\;Lt« M"s'q. T Reronents

Datede 2§

“ & VRRIFIBD
Ik nowe

L1 al ]

[N IR S \‘&’\t K
£

4/

é/ /f’(‘.

250" ‘:\ by

| | | 'L‘\ﬂldﬁt}
e ket o A
| A Sy s

.




e In the Central Administrative ‘ritunal,addl. Yench,
! %1laha’oa @‘GM Bomeh Luchmow -
”'I' ' L3I } /‘ R
ryl ’X‘ M& “
, in

Registration 30.1477 (T) of 1986

Uma Shankcer Hisra .. .. Petitioner
Vérsué.

Union of India and others.,. « » Respondents,

1. ~ That the petiﬁioner was appointed on 30.12.55

in the Of’ice of Divisional Ens'neer ,’hones,Lucznow
as [ime Scale Cleri-, He was confirmed on the said

rost with effect from 1,2,10861,

~
2. That thc net’tiiner was arrested on 172.1.1973
‘(f A in connection with z murder cazse. On coming to
ci,SLC}« know about the aforeséid fact tioe Divislonal angineer,
gd @ﬁ%\%\- v hones, respondent nq;B vice his order dated
47/<;?;(i:// 19.1.1973 in evercise of sowers caifer.ed on him

under 3ule~10(1l) of €C5(224)ules,l265 sispended
the pet tioner with efiect Irom Fore iioon of th
sald daote. A copy of the suspension order 1s amneure~l

to the urit netition,

h/"
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I
4
‘

I

. 2o
that irn the trial the learicd 3ess ons J:dge
ing murder

3.
found tre netitio er gu'lity of committ

and convicted him under 3ection-20£,I.P.C., and

sentenced him under Life Imprisonment vicde its
The netitiorer areferred

2. 541274,

4

srier dated 2
an apneal to the High Coirt against thre said
converted

conviction, +he Jigh Court/redursd the senteunce
from .ife Imgprisorment to that of seven years'
' n

digorous Imprisonment and a fine of & 2C0C/- =nd

n default to severe R.I, for a further seriod
The Hgh Court's judgmeat dated

of three years.
6,11,1963 is .nnexure~-2 to the writ petitio:n,

‘hat after the Tigh Court's judgnent
ears' .. I. and a fine

€7
v

4,
imposing vnunistment of seven
of R, 2000/~ or in default to three years' further

R, I., the respondent no.3 in exerc¢ise of tre noer
conferred under 2le-19(1) of the CC3(CTA)ules, 1965
nzssed an order dismissing the -~et’'ticner from

service of the Departeent with effect from
17.6.1930, The dismissal order vas delivered to
the petitiorer by the vJail authbrity on 24,.6.1980,
copy of tre dismissal order isznne ure-4 to the

writ petition., rhe department in ~ara-1l2 of the

counter-afficdavit uvbich had “ecn sucritted by
a.taorlsy

tie Departre nt stated that a discizllnary
after careful consideration of t-c facts aund

circumstances of the czse and recping 1in view
the judgment dated 8.11.197é nassed by tre Fon'ble

iga Court dismissed the netiti-ner from service,

b

ey

— e
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03.

It was stated th-t ﬁule—lﬂﬁz} of the CCS(ZClA)3ules,
1965 envisages that an 3rd§r can “e straightanay
made by tre Disciplinary gﬁthority to impose a
penalty without follouing:the nrescrited detailed
procedure under 3u1es-l4,i5 and 16 of tine CC3(CCJ)
Ales,1265 and consequently no show cause notice
was required to te issuedfte the petitioner, The
Degartment received an agpeal of the netitioner
vide letter dated 26,2.1933 wherein an appeal
dated 2.8.1980 was annexéd . +0 appeal dated
2. 3.1980 was ever received in tre office of
regpondent no, The respcndent no.2 vide its order
dated 2.5.1284 had rejected the appeal of the
petitioner and also rejécted a'l subsequent
representations subzitted bty him.

The short ~uestion which has been convassed
on behalf of the vetitioner is that he camnot
be straightaway dismiséed from service by the
Department merely on the ground of his conviction
on the criminal chargqiand that show cause notice

was essential.

5. ‘hat so far as show cause notice is

concerned it is to point out that the petitioner
was dismissed from sérvice on 17.6.1288 uhile the
instr ctions issued by the .iinistry of P ersonnel
Govermment of India regulating exercise of ;owers

i\\/‘
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under Rule-19, filed as .nnexure-5 to the writ petition,

on 12.7%,1980. Therefore, the ~iestion of “heir

corpldance does not arise,

Secondly the matter was considered by the
Hon'b'e Supreme Court iﬁ t-e case of Tirkha Vs. /.K.Seth,

| reported in A.1.R.,1938,3.C.,08"e-235, The Zon'ble
[

Supre:e Court held that "juestion raised as to

appellant

whether or not the apzokltmiink " Govt,servant " who
was convicted for a criminal offence should have
been heard by the Disciplinary authority before

_ appellant
imposing punishment is concluded against the appokibbmdni

"Govt,servant" by a deéision of Five Judges Bench
of this Court in Union of Indis Vs. Iulsi Ram Patel
renorted in AIR],1935 S.C.,page-l416). As a matter
of fact in the case of Tulsi 3am Patel which was

~4( been dealt with in para -149 of (3.C.Cases) or para-148
of AIR., onwards was very sirmilar to the facts of the

present case. Under the c'recmstances,so far as

this point is concerned the anpellant cannot succeed.
In view of the aforesaid nronouncement of the Hon'ble
Supreme Court the contention of the oet’ tioner Uma
Shanker liisra apoeérs to be no merits of any

consideration,

6. That the?e are cases which provide that
| convietion under any charge includes the conviction

under any law which provides for punishment in a

criminal offence. 3ge- <3,,1966,.andhrs . radesh,zage-v?

e
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. 5,
Case of wakh 3Bhushan),
al¥. 1970,Calcutta,page-334,3unil 7s.3tate
of lest Bengal,
The corrts have further %eld that even conviction
in druntenness would attract this »roviso or

conviction under Section-29 or 74 of the Police act.,
The charge in eriminal case rmst relate to misconduct

of saild magnitude as would have deserved the penalty
of dismissal or re:oval. Jee-1235,3.C,,page-14186,
Union of Undia Vs. Tulsi Zam Patel,paragraphs no,-54,

60 to 62 and 1286 ,5.C, Cases service aud Labour

page-1,32tya Bir 38ingn Vs.,Union of India,

7 That in 1959,Punjab,page-169, a person
vho was employed as a sweepei in the Rallways

he pleaded guilty to tre chérge under Sections-120
and 121 of t"e Indlan Jdailways aAct and was convicted
by t-e llagistrate Ist Class and was directed to

nav a fine of %,10/- undcr Sections-120 and %, 24/-
under Sec. 121 of the et aad in default he was to
under-go simple imprisonment for seven days and
two weeks respectively. A dénartmental enquiry
was held and thereaf"er he vas dis.issed from
service by t e competent euttority., Jhe reuson
given in his dismissal was that ze had bec.
cowvicted by a court of law. .le zpgsa went up in
appeal and his ap:eal failed.

Tie main cont@tion raiscd wy him sefore




@

.6. ;i
] he
tre Ton'ble High Court was that/w@s dismissed from

service in violation of theiprovisisns of Article-311
of tre Constitution of India. The Court held that
it is very clear from the nrovisions of Article-311
sub-clguse's) that the protection of the aforesaid
Section camot be claimedfby a person who 1s
dismissed on t'e ground of?éggduct which had led
to his conviction xmd 6n g crininal charge. It was
argued in t-e aforesaid case that the charges
on which the Railway employee was co.¥icted
being under Sections-l20 and 121 of tne Indian
Aa’lways Act could not be regarded to falll within
the proviso of Article-%il (2) of the Constitktion
as tve offence is dovered by tre aforesaid Section
could not be regarded tobe criminal in the sense
in which that exoressiqh is nsed in the proviso
appearing undsr Article-311 of the Consti# ution.
The Hontble Judge repélled the arguments and
relied upon the case Qf 1946,..adrass,nage- 275 ,
Venkat Raran Vs. Madras Province wherein it was
observed that " The wéy in which tte appellant
charge has been usedhbbviously contemplates some
accusation and not ﬁerely a charge in t e technical
sense of tre Code of Crimi-al ¢rocedure. In that
case a person had bqén convicted off vontempt of Court
and it was held thaﬁ although the offence of that
n:ture might not fall within the narrow limit of
the offence in tne @enalty clause .+t was nevertie
less a matter gﬁﬂiﬂg rise to a c¢rimingl charge

within tre meaning of (roviso in 3ection-240(2)(a).

-
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o7
It wes held that ags the diémissed official had
been convicted on a criminél charge thet formality
regarding the notice andlg reasonaile opnortunity
of showing cause uere not necessary tobe complied
vith,

The Punjab J&dgejﬁas agreed with the view
of the hadras tﬁgh.Court}and held that in tre
Punjat case 1t was not nécessary to comply with
tire mandatory provisions of .rticle-311(2) of the
Constitution, |

Similarly, t.e:'Caleutta High Court in 1970
page-384 in tre case of sunil ‘lumar Ghosh Vs, State
5f lest “enzal held that a Sub-Inspector of Police
who was servédg as a District mforcement Officer
was convicted for an sffence under Section-22 of
the Police Act for viblatian of the order of
tr-nsfer. e was convicted by t e Magistrate 1st Class
,Alipur on 25.11.67 and was sentenced to pay
a fine of #,103/- or in default to undergo simple
imprisonment of one week. His appeal against

the sentence was also dismissed., He filed a

revision btefore the Calcutta High Court which ;
was also dismissed and it was held that he 1s

guilty of ¥diolating t!e order of trensfer of iadla.

“he Calcutta High Court discussed the
facts of tre aforesaid case and various provisions

and held that offence un’er Section-29 of Police Act

W




J

. 8.
is a €riminal offence and thé charge of such an offence
is o criminal charge and held that conviction on s
criminal charge in this clause includes convieticn
uncer any law vhich provides for punishment for an

offence whether by way of fine or imprisonment and

that % no distinction is made by clause between

crime for verificgtiongof morcl turpetiule and other
i
crimes, :

Calcutta iHigh Sourt relied upon in the
case reported in Als, 1966 andhra Pradesh ypage-72
Bagxt 1947, adras ,page-375, '1257,Punjeb,page~97,urga

Singh 7s, 3tate of Punjat and 1259 Assam,pcge-134,

Jagdindra Vs. I.G. and tre Sourt ield that
clause‘\2) of article-311 of t e Constit:tioﬁ vas
not attracted to t'e¢ facts of t-e nresent case and
that aceordingly no opportuéity of hearing or

eng iry wss to be held %efore dismissal macde on the

eroind that he had heen convicied under ketion-£9 |

of t.e Police Act.

3. That it was argued on tehalf of the

respo .dent that the action has tec:: taken azainst
him under fule-19 of CCS(CCA>3ules,1965. <hat te so,
it Is very well settled law &hat mentioning of wrong
famks orovisions under wiicn cct’onwas tazen would
not invalidate the action if te pouver is othervise

estatlished to tate action, 3ee- 1264,3.C.,paze-0084,

-

[olnl

1964, 3.C., page-1320, ATR.1353,3.C. ,page-232 at pege-2n0

and 1277, Supreme Gourt, ngge-1146,

L
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N 3. That in view ~f tﬁe aforesaid nrovisions

it is submitted that no case for interference
by t"is on'ble Tribunal is}tade sut against the

vetiti-ner and the petition?is lishle tobe re’ected.

b B

AANLV*W

(nshoi wohiley),

\i FQ&» “ sdvocate,

ct. Whtenber 1~ ,98 Counsel for the respoindents.




Trixha Ram v. V. K. Scth

195t

cate procedure for trial of the persons
v thereunder, we do not think that the
.oners could call into aid the provisions

"« 428 of the Code. In Bhagwan Singh v.
wwet Supcrintendent, (1977 (79) Pun LR 19),
¢ Pumab & Haryana High Court said that

. st

.,,,bcncm of S. 428mnonly beclaimpd bya

perwon whose case is investigated, i uired
s ot tried undu the Cr.P.C. and it cannot
e clutmed by &-person convicted and
acntened under the Army Act by a courl

mnml

6. The Declhi High Court in F.R..
jesuratnam v. Chief of Air Staff, 1976 Cri L)
«* and the Madras High Court in P.P.
| handnsckaran v. Govt. of India, 1977 Cni
{1677 have also taken the similar view. But
h Kerala High Court in Subramonian v,
v /\mumrcd Static Workshop, 1979 Cri
1) 17 has taken a contrary view. In our
spennon, the Kerala High Court cannot be
wnd 1o have laid down the law correctly.

7. In the result, these petitions fail and
arv Jhinissed.
Petitions dismissed.

AIR 1988 SUPREME COURT 285
\t I’ THAKKAR AND B. C. RAY. J1.

Cial Appeal No. 1278 of 1973, D/-9-1-
1N 7

Tukha Ram, Appellant v, V K. Seth md

_another, Respondents.

(A} Constitution of India, Art. 311 —
Misconduct — Punishment — Conviction
tor criminal offence — Prior opportunity of -
hearing by disciplinary authority before
imposing punishment — Not mecessary.

1945 SC 1416, Followed.
(Para 1)

(B) Constitution of India, Art, 311 —

- Conviction for criminal offence — Release
on probation — Dismissal of offender from
wervice by disciplimary authority — Not
permissible in view of S. 12 as it will operate
s diqualification for futwre smployment with

LE/LE/S548/87/DVT

__should have been heard by the dlsuplmarv

gov emmen! Dismissal order converted into
order of rcmovul from service.
J
Caves Referred :+ Chronological Paras
AIR 1989 SC 1416 : (1985) 3 SCC 398 : 1985
Lab LC 1393 (Followed) I
IUDGMENT :—The qucsuon ramod in this

appeal as to whether or not the appellant].
who was convicted for a criminal offcnce

(Para 1)

aulhomy before imposing the punishment is
concludcd against the appellant by a decision
ofa ﬁvc Judge Bench of this Court in Union
of lndm v. Tulsi Ram Patel, (1985) 3 SCC 398

(Aer 1985 SC 1416). As a matter of fact in
the case of Tulsi Ram Patel which has been
- dealt wuh in para 149 (of SCC) : (Para 148 of
AlR) ?nwards was very similar to the facts of
the present case. Under the circuastances,
50 far as this point is concerned, the appellant
canndt succced. Learned counsel for the
appellant has, however, called our attention
to the fact that the appeliant was released on
probﬁnon by the learned Mngtstrate who
recorded the order of conviction. It is
contended with justification that having regard
o S’I 12, Probation of Offenders Act, 1958,
the punishment of dismissal from service
wh:ch would disqualify him from futurc
govcmmcm service should not have been
:mposcd Section 12, Probation of Offenders
Actl 1958 reads thus :

Not\mmswnding anything contained in any
other law, a person found guilty of an offcnce

and dealt with under the provisions of 8. 3or

S, 4 shall not suffer disqualification, if any,
ntwching to a conviction of an offcnce under

such law ;
Provlded that nothing in this section shall

_ apply toa person who, after his release under

S.4,is subsequcntly sentenced for the original
offcnce

Prok ol Off Act(20011958), .12 | ! Smce it is statutorily provided that an offender

wbo has been released on probation shall not
suffcr disqualification attaching to a
convxcuon of the offence for which he has
been convicted notwithstanding unything
comamed in any other law, instead of
dismissing him from service he should have

\!
5 S. €. 285 Xgﬁ

-z

¢




o

'2869 C.

" Ibee
- lof punishment did not operate as a bar and

ISR S

moved from sérvice so that the ordcx(

disqualification for future employment with
the Government. Under the circumstances,
the impugned order of dismissal is converted

Jinto an order of removal from service. Subject

to this modification the appeal fails and is
dnsm:sscd There will be no order as to costs.

Appeal dismissed.

AIR 1988 SUPREME COURT 286
(From : Punjab)

R.S. PATHAK, C. J. AND
M. N. VENKATACHALIAH, J.

Spl. Leave Petn. (C) No. 7977 of 1983 (with
Writ Petn. (C) No. 5211 of 1983). D/- 20-!1-
1987,

M. K. Agarwal Appcllant v, Gurgaon
Gramin Bank and others, Respondents.

(A) Regional Rural Banks Act (21 of
1976), S. 30 — Gurgasa Gramin Bank (Staff)
Services Rogulations 1980, Ragn. 10 -

Employee appointed on probation — Perod
of 18 months provided as maximum period of
probation — Employer nk nelther
discharging nor contirming emplayee — No
statutory indication as to what shouid lollow
In such case — It could he held that thére was
implied confirmation. :

The employce was appointed as Branc!
Manager. The period of probation was one

year, in the first instance. The employercould -

extend it only for a further period of six more
months. [t was held that the limitation on the
power'of the employer to extend the probation

beyond-18 months coupled with the furthey’—itdoes,cuthe B

requirement that at the end of it the services

of the probationer should either be confirmed

discharged render the infergnhce
inesCapable that if the probationer wias not
discharged at or before the expiry Of the
maximum period of probation, thept there
would be an implied confirmation fas there

was no statutory indication as to what should

follow in the absence of CXpress co firmation
at the end of even the maximum permissible

KE/LE/8538/87/MV]

M K Agarwal v, Gurgaon Gramm Bank,

<

_would be confirmation by xmphc' ion.AIR

. constitution and nagure of its lcgalfenmy and

’AIR

penod of probation. In cases whcrc, mesc
conditions coalesce, it has been hefd, there -

'1968 SC 1210 and AIR 1986 SC 1§44, Foll.
Paras 4, 5)
(B) Conetitution of Indis, Asfs. 12 and 14
— Regional Rural Banks Act /{21 of 1976),
Ss. 3 and 30 — Gurgaom Gramjn Bank (Staft)
Services Reguiations 1980, Re¢gn. 10(2)a) —
Gurgaon Gramin Bank “State” —
Termination of service of ex yeehylhnk
— Regn. 10{2){a) enabiin tennln.ﬂon
simpliciter — Regulation/ confers arbitrary
and rs and is unconstitutional.

ungulded powe
C.W.P. No. 5003 of 1962/1D)/. -2-!983(?\1:11 &
Har), Reversed.

|
The bank is constitpted under the chxonul
Rural Banks Act 1976, Havmg regard to its

the measure of Sute control,“ it is an
instrumentality of the State and is mado of
latter's own ° sh and boncs and iy
accordingly "State’ within the mcamng. und
for purposes of Art. 12 of the Consututmn
The Suprem¢ Court dcalmg--w:th the
constitutionality of similar provisions which
enabled gorernmental authorities such
terminations simpliciter has held that the
constitutional pledge of- cquality and the
- constitutidnal gurarantec against arbitrary
action c¢ontained in Art. 14, frown upon
conferment on the State, or b
instrumentalities such arbitrary power. AlR
1985 SC 722; AIR 1986 SC 157 and AIK
1987 SC 111, Foll. ”
' (Para >
it requires, therefore, to be held that
impugned Regulation 10(2)(a) conferring us
ank an arbitrary and unguided
power is unconsii unona}.Consequcntly the
order of purported rmmauonofpcuuoncn
services, which has\for its foundation 3
provisioa which is unt nsmuuonal w“uld
require to be quashed. C.W.P. No. S(I)W Jas
dt. 1-2-1983 (Punj & Har), R ..vcrsed
I (Para®
{C) Constitution of Indla, 32,19
— Regional Rural Bamk Act (21\of 1976+
$.30 — Gurgaon Gramin Baopk\ (Staff
Services Reguiations 1980, Re"gn 10 -

|
|
|
|
|
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884 CaL  [Pm. 51-56]  Suafl Kumar v. State ‘? @

sehaits are tmmortal. So, when all of them being administered in acoordance
die, the list bocomes uscless, doing no duty, mandate of tho highest court of €
113 even when some of them die, the list such mandate itsclf: being law
fails the very purpose for which it is made. wus alL !
apart, the taviolability, contended for, 55. The matter'a to be
compes to a head on clash with the provisions from doubt or difficulty that #
of {the schome approved by the Supreme necessary to refer to any authosity,
and, thaa}:)pr: beyond any manner suthoritics there are. :
of an attack by any one. Clause 6 is one 56, Henco I am| for dismising
%urghtbcprmiﬁon, as _pointed ﬁucz byl m)i lanrlnned peal as my Ieamcl))d-‘ lma is, and
T,—a on w cleariy Y8 manner proposed i
down that Ee register of shebaits or list P y\
of scbaits, call what you nmy, shall have l
iodic amesdments, necessitated death, . S
Sg"oluﬂon and transfer sanctoned law. ,
The trausfer of scbaiti intorest for conside- AIR 1070 CALCUTTA 884 (V 57 C:
.mﬁz no dg:b‘:’ \I'?tgl: l;gxggx)m& I():zl;lr] D. BASU, J.
Duars Ban . oy o -
3752 AR 1696 el 7ad). Bt you.can W e g eiioner, 7. &
ot compel an unwilling scbait to contime Yrest Bengal and others, Opposite
a3 a scbait as held by Rankin, C. J, in Civil Rule No. 1805 (W) of -1
Panchanan Banerjeo v. Surendm Nath Muken  £0-5-1969. 1
fee. (1929) 50 Cal LY 382 = (AIR 1930 {A) Coustitution of| India, Articie 8
. Cal 180). The transfer of scbaiti in favour snd Proviso {a) — Rceasonable
&f the remaining sebaits or surrender thore- fer delinquent ~—=—Words “crimin
of affects no policy of Hindu Law, a8 in  Proviso (n) — Mecaning — Dell
ted out by Dr. Bijan Kuinar Mukerjea: convicted under Section 20, Police |
agord Law Lectures ou Tho Iindu Law of dismissed ~ Article 311 (2) Proviso .
Religionx and Charitable Trust at Pago 235, plies — Ilence Article 811 (2) I
52{.}] B«l:l ]that isu]not f(;r which ngm Ijadd- ceble, i :
is little to the fjudgment just deliver- The offence under Section 20, P
ﬁ by my learned brother. Why I am do- s created by a_special statute, It ig:
fog so is to moct tho contontion maised by nal offenco and a charge thereof is &
Mr. Bhattach that a view as this on  nal charge” within the meaning of A
berftability and thoe like contravenes Cls. (h) (2) Proviso (1), Artidle S11 1) &
and {d) of Article 20 of tho Constituion does not apply to hiy dismissal b
which provide, in so far as it iv materinl that conviction. The delinquent in . )
bere ior undorstanding Mr.” Bhattacharyy®s  case cannot question an inquiry held ondl
oogte.nlioa raligloun  denomination or cirﬁc]o “ &) onr&h o Gound that s s
avery : oo rocords were referred thont
sy soction thoreof shall Lave the right~ o him., AIR 1966 Andh t?gmw!m -
x x x x x X x 1048 Mad 875 and AlR 1957 Punj 97:i
() to manago ita own a{fulu In mattors  AIR 1950 Assam 1384 and Selmond on T
o m:lrwo“;x x x x x x %gt:h nfidn'rip '1(2) :nug Z*l ‘Tmu‘ “
n. Pp. . » Outline 0
(d) to administer such property in accord- pal Law by Kenny, 16th Edn. P, 539
ance with law, Criminal Law by Wilshare, 17th Edn, "
:\:}h h[;m;mx;?', meaning rp{@pﬁﬂé, m{ov:g)lo and 2, Foll, (Paras 18, 19, 22, and
wnovable, any roligious danomination 1 ;
or a scction thereof my own or acquires &B%C“‘l titutlon of India, Article 811:Q
- what clause {c) of Article' 26 prascribes. (n) — Exemption fram holding
fust (o) p ! .
53. How this freedom guaranteed by and giving oppertunity under . o
Article 20 to av religious  denomination clo 811 (2) — Exemption is for benellt’ ¥
or a section thereof can avail the appellant administration and Is conducive to publl
beats us. The appcllant has the om Interests —— Govcmn}enf’:l no! esto &
to maoago bhis own affairs in matters of Cing quch cxemption'cven siter lnquiey
religion. His auntonomy to decide  what 1672), Section z‘
r!testhand carcmfortxlies ;;mdmseultlnl aecordinh bg' 1961 SC 619, Dist. l‘ ;
to the tenets of the Hindu religion he su (C) Constitution of India, Article 81
scribes to — and these are all matters of - Reasonable opportunily to delingoe
religion — remains unfettered.  Sure enough  Police officer absenting from duty, disr
the scheme wo see before us puts no fetters .. No suspeusion order passed — NoGoe
30“ it. And sure enough agnin, tho u?‘)do treating absence us leave without :
represenyation to the Temple Committes given — Extraordinary lesve-not .
and all that is not a matter of religlon  Eamed leave due to delinquent — P
ﬁ?{,ﬁ@, A&cle 9;3' &gm& (), ofl~th£ o of absence tll dismisal dato cannot
orefo e appellan inary | o :
54 5o does  Clanse (@) thereof. Th treated os eatraordinary [leave -without.,!
property

£S5 Sc-Koll Mata Tomkarent-is - JM/DN/E555/09/J104/C
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— Delinquent. entitled to full salary ss i#f nexure L The Petitioner pleaded not guilty
on duty. - AIR 1968 SC 240, Applied. to the charge. Thére was 2 p i

. (Paras 27, 28 snd 28) held uppn the charge by the Superintend
Cascn Rferrod:  Chronologicl  Paras  of Police, 24-Parganas aod on May 80, 1964,

I KE e i, Moy gy
L O KD I A b ek )

063) AIR ‘IQGS*SC‘%QO Vv = he recommended (Annarure N/1) that—
4 ]96)8-1 SCR 855, udeﬁs?n v. o8 vi(u) The Petitioner be dismissed from ser
Smte Qf M. P- \ C8; . ‘\;
: Andh Pra 72 (V 53) == His period of gbsence from duty from
(1066} -AIR 1966 ) (b) period of abeeace from duty f

1968 Cri L] 251, RefNagebhushan 21  January \
(1961) -AIR 1861 SC 619 E 48) = L t as extraordinary leave without
1961-8 SCR 386, Akshaibar Lal v. 04 pay. i :

Vice Chancellor ' 5, The Deputy! Inspector-General ~oF
(1059) AIR 1950 Assam 184 (V 46), Police axégmved of the order pr;)fosed {Ao-
Jagndindsa v. 1. G. of Assam Rifles 21 nexure and, in! pursuance thereof, the
(1957) AIR 1957 g7 (V 44) = order at Annexure P, dated July 2, 1064 was
1958630 ITR 423, Singh v, : issing the Petitioner with effect
State of Punjab 21 from that date on!which a copy of the
(1946) AIR 1948 Mad 875 (V 83) = Deputy r-General's order” had also
1946.1 Mad L] 249, Venkatarama been served upon him. Annexure Q is an
v. Province of Madras 21 order of the Superintendont, asking for a

Nani Coomar Chokraborty, Chittotpsh Fefum of the uniforms and appointment
Mukherjee and Jamini Kumar Banetjee, for "emf’“‘si?ﬁ':’ in view "(i)f the foregoing order of

Petitioner; B. C. Dutta apd Murari Mohan '

. h 6. The Petitioner challenges the orders

Dutta, for, Opposite Parties, at uN/lutlg 6621? 031":3“ und, inter ali
. : ‘ a, that
ORDERY This Rulo raises a short but ice the sequirersonts of Acticle 311 (2) of the
question of law, Constitution have jbeen violated in makin

2. 1. That . apart from others af it 4
raited in the Pettion (which will be deult Lo e Jnasnuch as tho P

with hereafter) is— examining witnessds at tho inquiry held on
2. Whether ‘conviction on a eriminal ¢, charge and his service qmcri,)rds were

charge’, in Proviso (a) to Article 811 (2) of g5ken into comsideration fo award the extremo
the Constitution conviction of & penalty of dismiskal, withont piving him
statutory offence. notice that they would be considercd at the -
8. The Potitioner, a Sub-Inspector of inquiry, )
Police, was, at the material time, serving asa . But, even assuming that the complaint
District Enforcement Officer of 24 Parganns.  of the Petitioner was truo on facts, he can-
Hy an order of December 19, 1059, passed not get any relief on the present ground
by tho Supdt. of Pollce, bo was transferred  if Proviso {) fa Inttracted, to excludo  the
to Nadia with effoct from }mmary 2. 1960 operation of Clanse (2) of Article 311 al.
and diroctad to undergo training in Finger- * together, That clause provides for an inqguic
print (Annexwre A to tho Petition) from on the charges at which the delinguent s
there. Tho Petitioner made representations have an_opportunity of helng ?neard and
during the pendency of which another order thereafter to make a m{wmczxtaﬁm agninst
was {ssued by the Addl. Supdt, of Police the pennlty proposed. where thut penslty i
(Pwforcomont) of 24-Parganas on March 23, dismissal, removal or reduction in rank  of
1960, by which ho was asked not to dis- a person holding a civil post under the Gov-
charge any duties as a Police Officer in the emment. Therelis no dlsputa as to a Palice
Dt. of 24-Parganas as he had been transfer-  Officer holding a civil post under the State
red awny from the district with effect from Government, so' as to be entitled to the
Junuary '8, 1960. As be did not still com- protection of Clause (2) of Artiele 811.
ply with the said order of transfer, a com- 8. But the application of the entire
plaint was lodged against him, under orders Clause (9% of Article 811 is excluded by
?f thﬁ Su i;'sftcndent of Pg!ice, 2-12-3;31';;&:{:: Hﬂ%ﬁé:d wtl;lxa(,h says— -
or alle offence under Section o hat is clause shall
Police ict. for violation of the order of apply— i . not
transfer. This ended in the conviction of a) where a |person is dismissed or re.
the Petitioner by the M‘sgicrmrc‘ 1st Class, moved or reduced in rank on the ground
Alipore on November 25, 1961, and the of conduct which has led to his conviction
Petitioner was sentenced to pay a fine of om a criminal charge”, k '
Rs. 100 or, A??:_defnult to undergo simple 9. The Petitioner has bheen convicted of
imprisonment for one weck. His appeal the offence under Section 28 of the Police
against this sentence was dismissed {Annex- Act for violating the order of transfar to
ure F) and so was his application for revi. Nadia,. Bot it is contended on behalf of
sion to this Courf. where it has been held the Petitioner by Mr. Chuokavarty, that the
that he was sclcarly 5‘1‘3? of violating-the . on ‘criminal charge’ refers to charge’
- order of {cr to Na Annexure H), of . an offence! under the general law of
£ .- 4. - Thereupon-on-December ‘28,-1963; he- :m:ﬁwm%&fmﬂﬁi&a ;
S was served with the charge-sheat at An- ‘monly knownfas -a ‘statutory offence’,
1970 Cal/28 IX G—21 ' : 0.
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2 Ba. Section 20 of ths Police Act, 1861 person injured; but even in thoss
. provides— eompenunonisawmdedinaddiﬁm‘
“Every police-officer who shall be guil z punishment. .
an of duty ‘or wilful 15. Quoting observations
neglect of fany lnwful order made by Wilshere Cnminal Law 17th
ent ln, ...... shall be liable, lains g

I%. ' <om convictioni' before a Mngisttr}?}e to a
- penalty not ey three mon , OF
feme, B0 imgﬁmmmgor without haxﬂtﬁ’;)our
‘~~~-ﬂlf$apu-lodemoadtngﬁu'eomonths or to

acts at Ve
10. Obvioualy, tlﬂsisnotachani;eeﬁ wﬁosmmwm

VCode, which constitutes the general law of common feature that they wﬂl
crimes in this country, but an offence creat- possess is that they are prohibited
ed b¥o y Sl wisgmte, namely;. the POht;e ;hzgc} that those who commit
lct, m a statutory penal s
e question s whelgex this constitutes a - 18 The old distinction b

mingl charge’, which expression is not hibita and mala in se has b
deﬁned in thoggon:ﬁtuﬁon or In the General use many acts which have-
Clauses Act, gumshnble as an offencc by statutes

lve any moml turpitude:

11. The question has, thercfore, to be

answeored with referenco to genemf princi- “In particulaf, nothing in the mo

racter of an act or omission -can-dh

. pics
| - 12. The Dictionary meaning of the word ﬁff{::cr: a;x;x}éu::):g ofrom;ln

1 chmg:ul}n the le al sense {5 ‘accusation’. breaches of statutory regulations -

herofore, would tnean sc- "
cosation of ’ ‘erime’,  The  Dictionary g?g,;;;ﬁ ‘;?rm:bmc dlz;?" d,’,f":“"pr ‘

] meaning  of the word ‘crime, agaln, g

) minal offenices though they do.
‘ ‘ fs an- ‘set punishable “by lnw’” (Shorter  yiluo the slightest moral bln:go,
| , Oxford Dictionary). To nish means to ample, ‘the fuilure r?(, have a Do
inflict peoalty on an  offender. If theso . "4 bicycle!...” (Salmond, {bk
‘ Dictionary meanings prevail, any offence 17. Buat 4 statutory offence
‘ which {s created b{ any statute und is punl-  Lo" o crmingl om,,w:y “unless

shublé by any punalty fmpored theroby would
lw included within the concept of a ‘erimi- mtlngs in&im;d i;‘;dn) ;-‘n “‘ék‘?‘{ :ﬂ

nn! charge’, bofore a criminal court,

13, The most common way adopled by 18. Judged by the forego
leading treatizas s to define crimes by dis- of{m.eo nnder szt;(,,, 20 o
tinguishing them frem civil wrongs, In Sal- {4 & eriminal offence and the
mond on Torts (10th Ed, p. 7), the dutino- an offence is a criminal charge
tion is-drawn_uas follows: _ -~ {(a) By the statute; vlolation '

“The “distinction between civil and crlm!- wilful breach of any order ma
ual wronm dopcnds on the nature of the tont authority has been prohibite
r provided by law. A punishable by fine or imprisonmen
cvil wmng 13 ono which gives rise to civil (b) The offence is triable before

nge—procoodings, that is to say, trate, ! c a court, -

: which have.as their purpose the enfarcement ©T ng is o crim

; of some right claimed by the plaintff as lngbwmua tho object of the proce

against the defendant: for example, an ac- the enforcement of some rights]

i tion for the recovery of a debt....Criminal to aoy complainant or person injun

: proceedings, on the other hand, are those act but the punishment of tho

f which havo for their object the punishment Police Ofcer, and it started ¥

, of the defendant for some act of which he ,cutxon (Anncxum D/I‘)

{ is accused, He who J:mceﬁds civilly is a
!
i

et —— o= & =

. -

claimant, domanding enforcement of .
some right vested in himself; he who gro- Aﬂjclg gu (2)
conclysion arrived at by

ceeds criminally is an accuser, deman lng

! nothing for himself bnt merely the punigh-

— ment of the defendant for a wrong commit-
ted by him”.

14.. o -element of punishment- as the .
di{fcren of & crime is also emphasised by
Winfield {Torts, 7th Ed., 10-11} and Keuny ‘
LSQ e of Criminal Law (i6th Ed; p. 4

- 589 ﬁ;o?xem::fofme, ®
i or paymen monetary o -
"".".by mep‘oonvictad person o ths_ iaus

20-21 t has been beld thats
Wuﬂm on & crinﬂmxl
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fmo Maziranneesa v. K. G. Klbna(s K. Chakravart! J.) {Prs. 21-20)[Prs. 1-2]

tude and other crimes enkatarama _ v.

3  { [ A
Lo i 59

Pun 97— jgndimim

in

the t.

VO N0 oubt, therefore, that

Clause (2) of Article 311 was not attracted
o the present case a: --thut;- -acoordingl
no opportunity to be i

23, H n view of tbe foregoing find-
ing, it is not necessary to go into the queo-
tion whether an opportunity was actually

riven to the Pelitioner, Neverthelws Fma X
abserve that a pmceecimg was actually hel
hy the Superintendent of Police befure pro-
posing to dismiss the Potitioner, but that
tire Petitioner could not avail of the oppor _
tunity to -fnake his submissions against the
punishment “proposed, owing to his reclaci-
trant attitude god misconception sbout his

lcgal position.
u.pom It was oontonded that after

ccoding to hold an uiry,

cannot fall back u lohyProvho (a) to
Article 811 (2) ln thh connection ra-
Jiunce f{s the S\{}:rema
declsion in Akchnﬂnr Chanoel-

lor, AIR 1061 SC 619 But that was @
cato whero two altemative ures wero
pro
xiom and lt war held that after retorting to
goneral rovision. the anthority wuld not
lm t provisl w;? th tmpednlﬂw prooad
gen ons o 8 v
That principle cannot apply to
aﬂrrm m s . conytitutions
vamon that no - Inqulry - need
DO rtunt'y glven
axamntion. 4s for the benofit of the
nd nistrat d_conduciva to pu ic inte-
rmn h oaxmot be forfeited by the
umtnkmuou by estoppal.  This coutention
must 'P'.':. 8 be rejected.
IV. It was next contended that the
order is bad because it doas not
give the reasons, as required, by Reg. 864 (b)
of tho Police Regulations as o why some
{,) nishment other than dismissal could not

o awarded because the conviction did not
involve moral turpitude. But reasons have
in fact been given; namely, the service
carcer of the Petitioner, having 22 punish-
ments ag agalnst 5 rewards. Hence, this
ooutenbon met be rejected.

28." The incidental argument that the
1ccrvxco records wera ref to without
mvmg notice to that effect to the Petitioner
woul a]en not succeed because Art, 811:(2) -
able, as held by me..

hs not a
V ‘Wa_now come.to--the claim. for

o7.
from Jan 2, 1860 to July 2. 1084,
i, o, up to the date’ of dlsxmssal.!y On this

LA E3A 1.

s v. I G AIR 1959

‘\—nﬂfnn 1957 Pun sbid., was
a e oftences specifi

%ﬁiﬂ?’ﬁmm

* 1988 SC 240, the Su

r-by the telovant statutory provi.

t, the Petitioner is entitled ‘to succeed,
use there was axdmittodly no order of
ion passed agninst him st any time.
28, It is true that hejabsentod himsclf
from duty, but even then there was no
notics given to him that his absence would
be treated as leave without pay if he did
not foin at once. szm when prayer
for casual leave was no such order
was communicated t Annexure 6/1].
In alkrishna v. State of Madh Pra., AIR
e Court has hcld
that no order under F. R; 54 of ‘the Funda-
mental Rules coiuld bfh mhdn witgogte aaf!frmda
an opportunity fo the /person oct-
ecf of being heard on this matter specifically.
The same principle should be applicable to
the grant of leave without piy when thé
‘Petitioner did not ask ' for extno:dinnry
leave and eamed leave for some period wa
actually due to him (vidé 24 of ﬁxe
Petition), which was nagt

- 29, -In-this~vicw;-thé Rule will 'be made
nbsolute in part. to this extent only that
Respondents shall be commzmded to pay to
;h:i Osegt;onelr his ft‘lel ‘lggglummg gor 93,46

m January to
mifhowemonduty There will be no
- order as to costs, ! '
l’erﬂdon partly allowed.

AIR 1970 CALCU’]‘TA 887 (V 87 C 70)
S. K. CHAKRAVABTX AND
ANIL-X.(SEN, JJ, -
Mazirannessa  nling!  Mizirannessa  Bib,
A pellant v. Khm\dnknr Golam Kibria and
ore, (!SM dents. ;;

. Qgg F. A. D. No. 908 of 1068, D/- 17-
Mabomodan Law. — Inherftspce —
Fusband and wife.

herit other also in somo other capacity.

There is nothing  in Mahomedan Law
to prevent a husband or a wifo inheriting
the other s use's Srolmv some . other
capacity. o rule ther the hushand
nor the wile is entitled to the Retum, so
T WA P i O ':'ﬁ"
preclude the husban 3
residuo as g distant kinsman,

| (Paras G, 7, © and 10)

Sudhir Xumar A a and Amal Chandra
Chattarjes, for Appellant; Prasanta Kumar
Bandyapadhyaya, for Respondent No. 1.

S. K. CHAKRAVARTL, Ju An interesting
?omt under the Mahomedan Law- arises
or determination in this second appeal. It
is  as to whether a husband is entitled to in-
hentfromhuwxfebothnshuslnndnndu
a distant kinsman, | - )

2. The properties in di habelon ed to
one Makdunnessa ~who dxeSg“ in Ashnrg 1357
- B. S., and was survived by her -hushand-
‘Bechu, On-the [f death of Makdunnessa,

LM/CN/F695/69/JHS/W
“
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. The faocts of the Bombay ca.«:‘ic

el i

, v Shah ], the primary qne"tim‘ﬁ
Cenmtion i that apolication \-.‘;;"g.

ment of Wages Autherily had jueish

«.ten the applicstion made by the
plonimg that ’%c should not have beetr

pe n brush painter under the Notiticd»

L ied Decruber 1948, und that be shoald

. g o wages fixed uander the carlier Noti-
. +. ] 513t December, 1947. H
. wo question of any re-classification by
..t Notification in the present  cise

.. e that even in the 3ombay case thé
tiwir Lordships of the Supreme Court
4 ane] followed and the decivion wals
selit of the Judgment of the Supreme

sneuts which form the basis of the coti-
s the parties and the case of the rail-
¢ ¢ the petitioners are not cntitled to the
wbodicd in the documents in  questiod.
by g a matter which woukl be wi hin
St of the authority uvuder the Act to

wee, the dedaction of pay is ndmiitcl‘ld
¢tx is that the petitioners are entithd (o
It scems to us that where certain \\;uge's
- admittedly paid and then the cmployds
gz wages at a lower seale the question
<. x to whother the employer is entitled
shat reduction or deduction and this has to
toi by the authority. \'
o h contract of service at a reduced rate
v, been brought to onr noticre and it
La w unilateral act on the part of the rail-
vhal the wages were nwiucvd und  the
+avehe nticr isdsted on makivg payment at ﬁ‘
) caate, Al these are mutters which mnust
-t he uuthopity under the  Paymoemt  6of
At ot decide.
fo the tesudt $t must he held that the gques.
* o oete i this mwatter fall within the juris-
« o the authority conddituted under the Pay-
 Waper Act and the reducion in wages n
conetances mentioned belore Tulls within the
Lduchon dnowages” i
o thas petition wifl new be plced before
;otagde judge for disposal dn aecordanco

Reference answered accordingly.

|

A 195y PUNJAB 169 (V 46 C 54) ’l

A. N. GROVER, J. |
Leon Pheena,  Petitioner v, Divisional
wihot Northern Rlv. New  Delhi and

e < ondents, !

- W No.o 5891 of 1057, D/- 16-9-1938,
+ Cowctitution of India, Art. 311 (2), Proviso
T 4 esviction on eriminal charge — Convictinn
seve under §s. 120 and 121. Rﬂ“\r\'ﬂ)‘S Act 17—
At cBsy0), Ss. 120 and 121), \
©oU A in Aty 311 (23, Praviso G
aowe accusation and  not  merely o
technical sense of the Code of Crimi-
~+ A charge nnder Ss. 120 and 181,
L o which a person is convicted falls
ttavna oy the offences covered by the
"« tons can be regarded to be criminal iin
w5 which that expression is used in the

“1H 1946 Mad 375 Rel. on, |
' (Para 2)

. present case the petitioners rely on par- .

tion.

;hay ¥, 14y, BOrpI. Nok. RLy. (.'1.‘| N. Grover J.) (Prs. 6.5)—|Pus. 1.2]° Pun!. 168

(b} Railwavs Act (1890), S. 47 — HRules under
— Appendix A Part H, R 21 — Applicability,
Hule 21 only refess to a breach of e rule

and can have nothing 1o do with any comniction. ,V\

under the substantive provisions  of the st tute
namcly, sections 120 and 121 of the Rajlwave Act.
(a3

Anno: AIR Man. Railwoys Act, §. 47, N. 1.

Cases referred:  Courtwise  Chronological Taras
("46) AIR 1846 Mad 375 (V 33) : 228 Ind Cas
81, Venkatarwma Nayads v, Madras
Province A 2

Jai Kishau Khosla, {or Petitioner; F. C. Mittal,
for Respondent Noo 1.

ORDER.—Thix is « pdition under Article 228
of the Constitution by a person whe was employad
as a sweeper an the Iailways, Ou 13th December,
1955 he pliaded guilty to choeges under Sections
120 and 121 of the Indian Railways Act and  was
convicted by Magistrate First Class and direcied to
piay a fine of Rs. 10/- under Section 120 and Rs.
25/- under Section 121 of the Act. In default heo
wis to undergo simple finprisonment for seven days
and twa weeks respectively.

A densartmental enauiry was held and thercatior
the petitioner was di-missed from  serviee by the-
comnetent anthoritv.  The reason given for his dis-
wissal was that he had been cowvicted by a Court
ol Law. The prtitioner appealed against the o dor
of dismiwsal to the olficer cuncerm-(f That appeal,
however. fatled. e diled a jurther appeal  to the
Chiet Commercial Superintendent, but  the sume-
wirs alyo dismissed.

{2) The main point that has been raised  on
helalf of the petiticner is that he was  dismissed
from service in violation ol the {mwidnus of Aticle
311 of the Comtitation, Tt i, however, clon lrog,
the proviso to Article 3112} that the protection of
the aforesaid claase cannet be clvimed by 4 pos n
who s dismissed on the ground of conduct which
had Jed to bis convicton on g erfmtual charge.

s contended that the cipe on which the
petitioner wag corvicted heing under Sections 120
und 121 of the In lian Railwivs Act, conld aot be
regarded to {all witnin the above proviso, as the off-
encex covered by the stavesndd sections could not be
regarded to be eriminal in the sense in which that
eattession is used in che proviso, appeaving fu Arti-
el 311, W is not possble to accept this eontention,
Ay identical point cane up for consideration belore
Byers ], in {'vnku(unun:x v Aadie Provinee, AR
1946 Mad. 375, a vise in winelt the proviso in See.
tion 240(3) (1) of the Government of Iudiy Act had
to be examined,

Thoe learned Judye has observed that the way in,
which the word “clarge’ has been used obviously!
contemplates sume  accusation and not  merely w’
charge in the technical sense of the Code of Crimi-
nal Procedure. Inthat case a person had been  eon-
victed of Contempt of Court & it was held that al-
though an offence of that nature might not falt
within the narrow limits of the offences in the Penal
Code, it was nevertheless a matter giving rise to
a criminnl charge within the meaning of the pro-
viso in Scction 240(3) (a).

It was held that as the dismissed official had
heen convicted on a_criminal charpe the formhlities
revarding notice and a reasonable apportunity  of
showing ciuse were not necessary to he complied
with.  With respect, 1 agree with the view of the
fearned Madras Judge and hold that in the present
cuse it was not necessary to comply with the man-
datory provisions of Article 311(2) of tho Constitu-

o
S
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" & (3) Mr J. X. Khosla, who appears fof the peti-
~ -Yaner, has mised anothér point. ﬂ'e ‘has: invi edpemy

Jitention to Rule 21 nﬁ)eminginl’wtllohhemlcs
mpendix ‘A’ framed in pursuance of Section 47.
Indian Ruilways Act. ‘This rule 1s in the
Powing terms:

da

. “Any puuson other than a railway servant com-
tting a breach of any of thé rulés i this Purt

on _conviction before a Magistrate, be punish-
with“ fine got cxceeding fifty rupees; and any
aallway servant committing such breach shall forfeit
%-& Aum- not exceeding one munth’s pay, which sutn
iy be deducted by the Raiway Administration
from his pay.”
'Mt. Khosla contends that the petitioner on his cop-
viction was liable to {urfeiture of one month’s pay
+and this penalty having been specifically prescribed
8o question of his dismissal arose and tho penslty
of dismizsal could not lhave been imposed upon him.
The argument that has been raised §s wholly baso-
less nnﬁ without any force, Rule 21 refery specl-
. feally to “breach af any of the rules tu this part.”

This has referenca to Part 11 of the rules which

7" begin with the Chaptor cntitled ‘Carriage of Passen- {(See pedigres iable on|page 171)

s gers' and ends with Rule 20 in Chapter 1. Rule 21 oy T o A

- Aappearing in Chapter 1T which  appears __in [Zu:ll (Q>mly:::_‘§;r§£?“?:“$!s ?&?g&ﬁh‘&émﬁd,,m: '
U governs the breach of only those rules  which nom-ancestral,  In 1902 Lal Chand, Bhagwan 1

appoear in Chapters 1 and 11 of Purt 1 of the rules,

preover, lulo 21 only refers to a breach of the
rules aud cun have nothing to do with any convic-
dtion under the substuntive provishmg of tho statute,
namely, Soctions 120 and 121 of the Act,

(4) For the reasons given abova this  petition
falle and ix dismissed. £ however, Jenve the parties
to bear thefr vwn costs in this Court,

G.M.J. Petition dismissed,

AIR 1839 PUNJAB 170 (V 46 C 55)
K. L. COSAIN AND HARBANS SINGH, }J.
Jarardhaa Bhagwan Dass, Appellant v. Sham
Lal Nand Lal and others, Respondents,

First Appeal No. 222 of 1931, D/.27.8-1938,
from Preliminary  decccs of Sub. [, 1sg Class,

. Hoshiarpur, 1)/-3-7-1951.
: (a) Transfer of Property Act (15882), Ss. 82,
T 60 — Co.nortgaror redeeming whole mortgage —

“Rights of other/%e:mozfgngors. -
— The provisions of S, 92 of the Transfer ot
~~Property Act do not apply to the Punjab. A co-
—~mortgagor who has redecemed the whole_mortgago
ssegnnot be taken . to have been subrogated to all
y rights of tho original mortpagees because he
in ne ¢ he regarded to hold a mortgage at
on his ow) share ot the mortgaged property.
re<leoming  the previous mortgages the Co-
qvor became  entitfesl to  reimbursement ot
vunt_poid be. him in papect of the shares
other-co-muortgagors mid  succesded to the
o the  previvus mortgagees only to  this
ft will be in accord: with the principles
~quity and good gouscience that each
¢ mortgagors may redcem his share of
payment © <ot the proportionate
te dlv paid by the=redeeming Co.mort-
s integrily of the origiual mortages is
in cuistemee, It will be in accordance
owith thelgrinanles of justice,  equity and good
“onwcicac®Bg allow the other  Co-mortgagors to
redecin thefp, shace of the property on payment of
he proportanate amount of the mortesge money.

s fow l“.(cus\:-!l, 3

-4
AR

Parag 3, 7
- Amno: AIR Com. T, P. Act, S. 92, N. 4, 15,
- 80, N. 46.

N TN,

i
It
.

» ~ D
" . (b) Transfer of Propecty Aet‘ (1882), S.
Rights of subrogee, {5’

The subrogec cannot, according to the ry,

of justice, equity and good conscience as appi.
cable in the Punjub, claim  anythiug more ti
what he has himself paid. AIR11033 SC t I'vi

Amno: AIR Com, T. P, Act. S. 93, N. (.

i (P s 7
Cascs Referred: Courtwise  Chronological i
(53 AIR 1933 SC 1 (V 40): 1833 SCR
243, Caneshi Lol v, Jotl Pershad
(23 AIR 1923 Lah. 129 (V 10):] 69 Ind Cas

92 -

i

633, Ali Akbar v. Sultan-ul-Mulk 5
(41) AIR 1941 Lah. 431 (V 28): 197 Ind.

Cas 626, Phula Singh-v. Hafnaman 3
(34 AIR 1934 Qudh 348 (V 2L): 130 Ind

Cas 140, Sarfarnz v. Mohamimad Salim 5
F. C. Mital and G. P. Jain) for Appellant.
N. Aggarwal and R, N. Aggurw?.l, for Respoudenn,
JUDGMENT. —Tho relationship  between 1l
parties to the prosent case is clear from tho ;i
gree-table given below., i

and Peli wortgaged 50 kanals and 11 marlne of Lo
which Kalu Mal und others with possession Iw
a sum of Re, 2,000/-, In 1904 Lol Chand, Blag
wan Das, Bell and the sons of Numan made 1w
pla. mortygagae of another 88 kanals and 15 roarlse §
of laud for w sum of He, 2,000/- fn favour of the B
sHne Mortgagecs, [‘ 5
In 1906 the second mortgago was also convet: @
ed into a usufructuary martgageiwith the result tha
the mortgagees came into poxsession of the cntis
land covered by both the mortgages and meroiing
139 kanals and 6 marlas. From 1914 to 1932, t
teen additional charges were created on the alue
safd land by documents, Exhibits D, 3 ta D. 17, sd
the total amount covered by the aforesafd fitos
additiona] charges came up toi Rs. 11,183/-.
The mortgagors made an lapplication to
Collector for reggm tion of the mortgages o &
the Redemption of Mortgages (Punfab) Act, = 14
reasons with which_we wre notinow concernc. 72
said np})licntion was dismissed] In the yea 175
u suit for redeinption was filed by all the 1
branches of Gobind Ram and on the [6th [ol¥
1948, a prebiminary decree wad passed for ro o of

il

tion on payment of Rs. 25339/11/3 on or tc
the t4th of January, 18948.— - —

Janardhan, defendant No.i 1, alone pai: '*
entire amount by depositing Rs. 10,000/- . 2 2
I4th of January, 1949, and the!balance on ti« ,-.."2

of January, 1949. On the lith of Marcl, !
a final deeree fur redemption was in fo
of the mortgagors. In exccutign of the de
rardhan, defeudant No. 1, got the posses
the entire land. Sham Lal andl Sulig Ram
tilfs 1 the present case, then|brought an
tion for redemptiou of their share of the 1w '
property but the swme wac dismissed by
lector for reasons with which we are not €
cancernied in tha present case,

The present suit was brought by Sham 1.« -
Salig fum ou the 16th of %;u\u.z_‘ry. 1951, for -
tion of their one-fourth sharslin land desas
para (ahfi of the heading ofi[ the plaint ..
third share of land described|in para. (he
heading of the plaint. The plaintiffs alleg -
they were entitled to the redeiption of thes
said shares on payment of Re. 5879/2/8, i<~
mortgage mopey of their abam“_’.

i
_!
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. :V Uma Shanker%sra
> '
\Y / In Re: |
£ “rit Petition No. 4954 of 1983
i
' Petitioner

o e e 000 0 ‘/
i
f

f Una Shanker Misra
Vs. I

..... | Re spondents

W * . I
|3 I
g Union of India & Others . 1
. ‘r‘l

] —— \‘!
APr LICATICN FOR AMENGILNG vRIT PETITICN

{!ﬂ_l
That the petitioner has filed the‘above cited Writ

L
Petition challenging the validity of the, order passed by the

il
l

f
lespondent No. 3 as contained in Annexure No. 4 to Writ Petition

r‘

whereby the respondents have dismissed the petitioner from the

services of the department with effect ﬁrom 174541980,
!l

That no show cause notlce as re?u1red under Rules 14 to 18
19(1) 0f C+ZeS.CeleS 3ules 1965 was se~vecd apon him. These

yules soecifically provide notice to be served uncon the person
_passed shall

i

L/

That feeling aaggrieved by the jabbitrary order psssed by

3.
the respondent m. 3, ,the petitioner éreferEEd an appeal befpre
-9

the respondent no. 2 through the Superintendent, District Jail
i
Luckrow as contained in Anrnexure No. 6 to Writ retition.

4. That the petitioner filed detalled : er/reoresenta-
tion on 15-5=-Bl and again filed detaﬁled reminder/reoresentatirn

f

dated 26-3-83 as contained in Annex@}e No. 8 &9 to Writ Petitic
'7
| contde. .2
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respectively anrexing all his previous apoeal/reoresentztions

already filed beofre the resoondent No. %. Also petitioner
[

submitted notice under section 80 CPC asgcontained in Anrexure
f

( » .
r i+1 ;f

Noe .XIV to t he Virit Petition.
rﬁ

That the resoondents have alWays informed the oetitionprer

Se
whenever he met as the specific averments made in Para 23 to the

i
the Writ Petition. The petitioner was t?ld that he is an

outside~r hence no reply can be given té hime
|

6. That the petitioner under cons#raint filed the present
iL Writ Petition as the Department was neéther cancelling his
dismissal order mor decidimg his appeaﬁ.
That the above Writ Petition ﬁas admitted by this Hon' ble

Yo,
Court on 20=9«83 and the respondents %ere directed to file the

counter Affidavite. Thereafter on seveFal occasions the case

wag listed and the respondents counsel sought the time for
|
|

filing counter Affidavit. !
}

E J
That on 6=4-1984 Hon'ble Mr.’ Justice K«Nath was pleased

8
to p3ss the order allowing 4 weeks fﬁme to the respondents to,

ile the counter Affidavit and also;50901f1cally stated in the

' oxder as this to be the last opportunlty for respondents to file

/" \,
thel counter Affidavit as no further time will be allowed to them.

|
\l
That despite the court ordér dated 6~4=84 the respone-

i#‘

M»»\g,

ents pre ferred not to file the Coun+er Affidavit in the Writ

Af '
|
—4§ Petition even afte* the expiry of 4 weeks time and till this

dated.
That the respondent No.' 2 'vide his order No. ST-QF/

10.
Appeal/USM/17 dated 2-5-84 decided the appeal of the petitioner

filed before him from $4%- jail dated 2-8-80 and reminder/

representations susbequently sub&itted. It is submitted that the

respondent No. 2 have dismissed ﬁhe petitioners appeal ignoring
J
Contdo e+ 3

i
[
I
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t 3
the exoressed provisions for issuing rotice to the person

concerned before passing any dismissal order, so that the
]

nerson concerned may be in @ position to defend himself.
f

11. That irn view of the fact that Lhe asneal have been decided

the above cited Writ Petition neecs amen?men+s to be ingorporated

.
‘wb

in that regardd in the following manner

J
12. That paragrach 23 the followingjmay be added
(23(a)) That the respondent No. 2 have Eommun1ca+ed the decision

taken on the ovetitioner's appeal filed mefore him vide letters as
ll.& 12 to the Writ Petition-

conggined in Annexures No. 6, 8, 9, ;
on 2=5=84 which was received by the pefltloner on 5-5-84. Whereby

"' the respondent No. 2 have upheld the decision taken by recspondent
!
No. 3 to dismiss the petitioner from éervices of the Department,
st -

in view of petitioners conviction 1n(c;¥&4 case No. 250/1973 of

v et

Session Court andeivil case No. 327/1974 of Hon'ble High Court.
v

A true copy of the decision communlcﬁted by the quellate

Authority is anrexed herewith as Annexure No. 15 to the Writ
M i

Petition. It is further submitted thet the petitioner has also
| v
bi$ illegal suspension order

decision has

filed appeal/representation regardi
ich is still pending with responqént No+2 and no

-

3(b)) That the petitioner submlts that the Appellate Authority

/i- . (,
j /

~“have failed to take notice of thgfspec1flc provisions contained
in C.CeS.CC &A Rules 1965 wherebf it is obligatory on the respon=-

dent to serve the rotice showing?cause to the petitioner as to wh

QQ < why the action should not be takbnagainst the petitioner.
(23(c)) That the learned Appellate Authority erred in holding that)

the petitioners conviction costs moral turpitude and in the
/ . .
circumstances his retention in 'the department is not desirable.

contdesed

i
-

|
| ,
y

@#wzwﬁ%j |




v !
It is demét submitted that the findirgl of the Appellate Authority

is against the settled Law as propoundéd by the Supreme Court of

India in its various decisions.

13. That in the grounds mentioned én the Writ Petition after

[
ground No. 18 the following grounds may be added in Writ Petition

i
I

as under : ]
i
)

(19) Because the impugned order contained in Annexure No.

15 to the Writ Petition is against thé Law nro-ounded by the

Supreme Court of India with regard to the cases falling under the

category of moral turpitude. ?
!l
B (20)Because the learned apoellate authority failed to
i

appreciated the fact that the respon@ent No.3 had no occasion to

have all the material facts before him without affordimﬁvthe
v /
petitioner the opportunityto place ;}e same before hime
1l

(21)Because the learned appellate authority canrot remove
the inherent illegality of the orde$ passed by the resoondnent

No. 3 as contained in Arnexure No. 4 to the Writ Petition.

(22)Becuase the learned appellate authorlty had no jurise
¥ ictlon whatsoeve-r to add in the order of resaondent No«3 by

a4 jucating himself for the first t;me on some issues.
: @B/V s |
/ (23)Because the petitionerfwas dismissed from the services

without affording any op;ortunity;%o show cause and in the
"

circumstances the order contained;in Anrexure No. 4 to Virit
o

Petition is illegal. |

> s |
W 44 —éﬁﬂea‘&gét:,-;esée?-@f-—-dégéé tioR-4R "
1@1 That in the orayer the f@llowing prayer mey be incorpora-

ted sfter prayer No.6 in Writ Béﬁition es under @

41,

(7)Issue Writ,order or éﬁrection in the nature of cer*io=-

I
rari quashing anrexure No. 15 to! Writ Petition.

(?§€%W7f3£227 fi%%:f j | cecntdes oS



is expecient in the irterest of justice that

Thet it

J‘Y

above mecntioned

Writ Petition.

LUCKNOW

Auguset 2Z¥

amendments Le allowed;to be in@orporated in the

J
!
'

[
1
i
i
{

wherefore the petitioner mos% tumbly srays to thris

I

Hon' ble Court that it is exoedient in the interzst of justice that

i
the above menticned amendments mey bk alloved to be in€orporated

in Writ Petition and as duty bound.JThe apolicant shall ever 3ray.j

st e

PETITICNER
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Anire xure 15

]

IN THE HON'BLE HIGH COURT OF JUDISATQ&E AT ALLAFABAD
r

' LUCKNOW BENCH, LUSKNOW /
/
W.P. No. 4954/1983

/

i
if
i
i
i
i
'/

f
y

INDIAN POSTS & TELGRAPHS DEPAITMENT
Office of the District ManagerfTeleDhones, LW.

!
!

v Nos ST=QF/Appeal/USM/17 / Dated 2.5.1984

1

y ]
f

This is regarding aooeal of Sh#i UeSeMisra, Ex«TSC.

_ /
Shri Misra has furnished the followingydocumen+s:-

; y
§
, (1) Appeal dated 15.5.81 addressed to GMT, UP Circle, Lucknow
and copy endorsed to DMT, Luckrow.
(2) Application dated 23.3.33 adqressed to Shri A.K.Gupta, Dvﬂi
D. M.TO, Luckmow. ‘
(3) Apol ication datecd 25.6.83 addressed to Bhri S.C. Misra,
the then DMT,. Luckmow. ,
(4) Application dated 25.6.83 aédressed to Shri S.C.Misra,
the then DMT, Lucknow. f
-+ /
Brief History of the case j
Shri Uma Shanker Misra, ExﬁTsC, who was aopointed on
!
30.12.55, was placed under suspenéion Weeefse 19.1.73 in conrection
;21;ff§4$\ with a criminal case. The o¢ficial having imvolved in the
N~ L0 /
//QZ » S “opimimal case was convicted under Section 302 IPC and 449 and
I r A ’_:_ ‘f
ff{ Y s&htenced for life inprisonment and 5 years R.I. by Shri RuN.
‘ Y“
l" A Sl %a, second temporary Civil Ses51on Judge, Lucknow. Shri Misra,

A
AN '
A\ (E&;gi ‘}hen went in apoeal in High Court against the aforesaid orders of

AP
> [q ~
\\\bu 't A;

Shri Sinha. The Hon'ble Justlce High Court Bench, Lucknoy, while
deciding his ap;eal on 8. 11.78 ordered for ris conviction under

Section 304 part I and sentenced him to a term of 7 years R.I.

and a fire of R« 2000/= and }n default thereof to go further R.I.
| i :
of 3 years. /
!
In view of the above judgement, the Disciplinary Authority

A
D.E.P.II, after going in detalls, dismissed Shri Uma Shanker Misr;
Ex.TSC, &s per rule 12(2)(a) of CCS (CCA) Rules, 1965, and also

instructions contalned 1nf?ule 14(B) (5)2(1i) and Rule 19(1).

| Borarw 7
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Later it was on 15.5.81 Shri Misra (while on narole) addressed

N
»e

to GMT, UP Circle, Lucknow, endorsing ajcooy thereof to DMT,
Luckrow, In this explanatoryle++er, Shri ‘isra has dlso stated

to have sent en apoeal dated 2.8.80 frqm District Jail (Becuase

i

he was undergoimng the purishment). It éay, hovever, be made clear
that the apjeal dated 2.8.80, stated t@ have been sert through

Jail ~utrorities has not been recelved”ln this office and trere-

f
fore, is not on record. ﬁ
Thereafter, on 23.3.83, Shri M sra sucmitted another

application in continuation to the above two letters. Théds
-applicetion was, hoever, more eloborafe wherein the citations of

several High Court decisions were QUoted.

Grounds of a»peal ‘J

In his application dated 2.8.80 (not yet received from the

Jail Authorities) and 15.5.81 the official had simply orayed as

detailed below:= 5

|
Points raised in appeal dated 2.8.80 (rot yet received):=-
The case being out of office;comoound where moral

i
terpitude is not involved anq hence the act of the

official cannot be termed as sufficient grounds for ghis
|

dismissal. i
i
That only one punishment can‘be awarded to bim -

Poihts raised in explanat ory reminder dated 15.5.81

The incident occurred 0ufslde the commound and +hereforé
the Disc. Authority merely §n the basis of judgemert of
the two court, cannot @ ss fhe orders of dismissal as)
also the moral terpitude ofjthe officiel is mot irvolved.
Sufficient ogvortunity as orovided under the Comstitution
to Articel 311 were rot exp}ored to the official.

(3) That after Having undergonﬂ‘the‘punishment awarcded by

the court, the officiel haJing erough education *o “is

I
credit be restored to the emoloymen+ for his bread and

butter by showing the mercy by the Discs Authorities and

, U
(G B ]
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AN

léppel&lte Authority.

Points raised in his apollca+1on dated 23.3.83
#
the official

!

Besides the points alreedy indlcated above,

categorically pressed the ooints for 'hNot serving the show cause

f

notice' to the official before pacslrd the dismissal orders by
ard for the reasons, the said Shri Misra ed®e

the Disc. Authority
cited ce-tair decisions cf the variouﬁ courts. He 2lso invited

to the attenticn of the appellate au?kority to D.G's instructinns

J
contained ir his le*ter Mo. 113/96/80-Disc. II dated 19.8.80

which in¢er-alis pnrescribed that. %
|
' The Disc. Authority should embarkupon a summary

erquiry in order to emable ﬁt to determine the quantim
I
s, the emoloyees

of penalty to be imposed for *his purnose
f
concerned srould be given ﬁe:ring. This does not mean that

[
if

an elaborate enquiry should be held what is renuired *+o be
c;
dore is to hofld a skeleton emuiry for which the judgment

. s i’
of the court convicting the emnloyee concerned on criminal
and imnose a nenalty #

charge will itself form t#e basis

after issuing & show cause notice.

FINDINBS ]
!
I have gore through thig cese at length and before comirg

|
have examined the following documents/records.

-

NS
\\€;““§ to any cerclusion,
Dicce.case file of the Or41c1al leading to his dismissal

(1)

(2) The two judgements of tbe Civil/High Court.
(3) The aonlications dated/l5.5.81 (Appeal dated 2.5.80
which has not been meceived in my office but is'an Lpstesy

enclosure to the explénafory reminder dated 15.5.81)
Applic:tion dcoted 23.?.83 (elso a legel rotice addressed

(4)
to the undersigned).g
(5) Applicsation dated 25;6.83 Y adcressed to Shri S.C.idisra
|

the then DMI, Luckrow.

(Frr277
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The observaticns after going t“fough this case and
relevant documents arei- |
(1) The apeal cated 2.8.80 stated to have been sent +o DMT
Luckrnow through Jail Autrorities k+s not been received in

this office is therefore not on the record.

|
(2) His application dated 15.5.81 is addressed *o GMT Luckrow
[
instedd of DMT Luckrow who is aporoowiate authority and

only a copy of tris explanétor? reminder {in which a

mention of his appeal dated 2.$.80 forwarded from Jsail

J
Authorities) exists. f

(3) His aoplication dater 23.3.83 éddressed +0o the undersigned
is merely a reminder to his ea%lier letters dated 15.5.81
(4) His apnlication deted 25.6.83‘kddressed To Shri S.C.Misra

!
the then DMT Luckiow is also & sort of reminder.
| /
i ,

And, therefore, the apoeal ofithe official did not reach

the office so far except the explanatory reminder dated 15.5.81

hY

. Wb;ch was not addressed to the aporop%iate anpellate authority

.)/
g&ﬁﬁ)iﬁis case.

However teking a lenient vieﬁ‘as the capital punishment
F b

‘had awarded by the Disc. Authority in this case, and assuming

all the aforesaid applicatioms to coéstitute aR appeal into this
case, so as to afford the appellant ﬁhe possibilities of the

'Natural Justice' his grounds of appéal have been considered with

|
Ir

the following comments. i

I
I
If

(1) The appellant's contention ﬁhat the incident relatirg

to outside office premises does not;in any way place rim for the
act done below the nocrmal terpitude; is whrolly incor-ect as also
the official pleaded him not guiltyfbefore the Lower Court 2nd
High Court. But in both these court% the For'ble Judges observed
that Shri Uma Shanker Misra was guilty of +ke allegationms levelled
anainst him and that en act leadiné to the death of a man, can

under no circunstances be deemed not irvolving moral teroitude

and therefore the undersigned disailows his ground pu* forth

in ris appeal. ;; . é% ﬁ
A 4 /‘W ) ‘:¢f7rf CO ntd. .. 05
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That within the meaning of the Cénstitutlon Art. 311, the

i

If

(2) i
Disc. Authority as per orders/ruées in force wss competent
to proceed as guch Art.311 of C%nstitutlon 2(a) then
orovided. ,
Rule {2)~ No such person as afqﬁesaid be dismissed or
removed or reduced in rank excgpt gfter an enquiry in which
he has been informed of :he chérges against him and given
opporturity of being heerd 1n{ espect of those cherges.
“ :?"
t; Provided further that the clg#se shall not aooly:-
'(a) Where e oerson is dismissed ?r removed or reduced in rank
N on the ground of conduct whiéh has led +o ris conviction
~ on a criminal cherge -~ or' |

And thus the Disce. Aufhorit%, after cereful examination
i
of the +wo judgements and other asg%cts in detail dismissed the

official under rule 19(1) as by fkén ro instructions as has been
from the pirectorate, New Delhi, has

indiceted in his appesl,
i+ may be stated that the

been received. To add elaboratecly,

- .
instructisrs for show cause noticé to the official vere issued

-~ ,;\N\\on 19.8.80 vide DG P &T hew Delkﬁ Jemo No. 113/96/80-Disc. II
™~ da+ed 19.8.80, while the d1°m1osal orders were caused by the

-~
@%?c. Autiority on 17.6.80 ond ﬁhus *ke action taken by the
%*ﬁ94¢1 ce Authority in view of *he fules 48+ then force, was in order

é&ux> f

leaves no chance of lacuna;
v‘[

9 p
ok ™ |
N Order
I, A.K.GUPTA, keirg *he aooel late authorl*y, therefore,
considering all the poirts ra%Seo by the apoellant and within
he framework of the rules fipd that there ismo force in his
apoeal and, therefore, ro WEQEIfUl order can be opassed except
thet his apoeal, in the circumstences stated sbove 1s rejected.
* . i
:“ gj/_
o] ? / ( A«K.GUPTA)
i IDictrict wanager Telephones,
/ _ Luck row
2.5.1984 Apoellate Aut*ority
T Quarter ho.3/1,

Regd . !
‘ . Shri Uma Shemker !lisre&, Ex.TSC,
italeiya MNager, Luckrow. |
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IN TUE "ICMYBLE HIGH CCURT CF JUpIZATU?E AT ALLAHABAD

I

/ T TN SITTING AT LUSKKCHW.
Z Ta ’,{ \U,‘:"" ) 75 =
{+ 1984 f
“A‘FFIDA'IT L~ !
9%/915 :
HIGH CQURT ¥ i
ALLAHABAD i e ¥ L ’d
R R J v
R t:':h»“ ’:; \ .
idavit in Civil Aide. Appn. Noesesost /1984
n L] ‘
] G’
I
! seses...0EPONENT

»Uma Shamker !idsra : !

Writ Petitien No. 4954/1983

In e :

Petitioner-

o a0 08

Unte Shanker !lisra
Vs J
+« Resnordents

Il
L3R 2 B BN AN IR

Jnion of India & others

!

*

I, Ume Sranker lisra gged akout 48 years S/0 Late

Shri R.K.llisra 3/0 PT 9/1 ilalviya ﬁﬂgar, 2+S.Khala Bazer,

Luckmow do hereby solemnly affirm énd state as under

That the deponent is the pétitioner in the above cited

le
Writ Petition and is fully corversant with the facts as deoosed
!

in the amendment applicatione. ]
2. That the contents of Para$ 1 to 12 of the amendment

apolication are true to the knowlédqe of the vetitioner.

|
[

lhat the contents of Para 15 of the amendment applica-
i

3
true by tde petitioner and Anrexure 15

tion are believed tobe

i
‘ Contd.;.2
s L
! P
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v f
as mentioned in application is the true copy of the

j (G s

» original. ‘
) |
LUCKICW L gr‘ DEPONENT
DATED : AUGUST 24,1984
VERIFICATICN

i
I, the above named deionent, do hereby verify thet the

“1‘
3 are true to my krowledge. No

~

contents of Paragraph 1 to ,
part of this affidavit is falée & nothing matericl has been

"'ft concealed.
A i‘[
”’ DEPONENT

f

So help me God.

LUCKNOW -
Dated : August 24 , 1984

I, identify the Deponent who has <ig

qLR FOR\\
;o \\ /I, id
| signed before me. -“ Q]

e

:’/
24 839, ay QUHY. AW?:W

i
|
i

S8 8 0 * ot bhoee

|

|

yE
& Solemnly affirmed before me on
]
by Shri U.S.idisra wro is identified by Shrl..P K.S%&k%. .
J
v I , Advocate, High Court, Luckmow. I have satisfied
myself by examining the Deponent that he understands the conten’
of +his affidavit which hias been read out and explained by me.
! \A:éaﬁgo mx'a“o B;noh}
J , (100
! ;ouc-,w,,.@ow, e
v W TR
] o 2\'\%
r e
< (ﬁ'
AN f
|
|
i
‘;‘
|
f
[
!
o C
b "‘I
| .




Daplicals. danpalchasd G5ri fshai Moholasy
Rabvucali |, undov ADNs G4 BR-88:1 X0
H e fhauel flonb opfies.

| i

[

e
%

i

Lucknow.

Toa. NG. 1477~T- of 86

e Applicant.

Unashankar Misra,..

VS.
.osRespondants.

nion of Indiz & othsee.
Reply by Applicaet to the Uritten Brief

of Arguments submittsd by Respondsnts

i

1

on 22,.2,1990.
TR 0 R PRI R R 0 2 S

[

i

[

May it Plessa Your lordships,

||

I

231
It is humbly submitted that on 22.2.90 at the
time of argumsnts Rospondents submitted written brisef
of their arguments to whichjapplicant replies as underi-
1, Cass decided by Hpn''ble Supreme Coirt known as
~+ L : .
tnion of India Us.| Tulsi Ram Patal reported in -
’ |
1985 {3) scC 398, j= AIR 1985 SC 1416 = 1985 LIC

[

1393 has been relied upon and raferrad from both

the sides. 5ubseduent 1988 decisian of Hgn'ble

f

Suprame Court asfrsferred by Respondents in
para 6 of their/nrittsn brief also refars to
Tulsi Ram's Cass. Priot to dacision in Tulsi

lview of Challappasii's cass AIR

1576 (1) SCR 783 = 1976 5L J 8
.0../20
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|

was przvailing, In Tulsi Ram‘ﬁ casa challapanis

J

]
case has besen partly overrullad and not fully.
I

)
|

In concluding part oﬁ“para 114 of Tulsi
I

I

J has held "lhdoubtedly

|
Ram's case Hgn' Suprame Court
fl

|

|

]

the Disciplinary Authoritys bust have regard to

of the casa zs set

)

I

the facts and circumstances
out in challapan's casa.” urther in gara 127
has been reproducaed in

of Tulsi Ram's case (uhich,
I

. [
Case of Shyam Narain Shukl% by Hon'ble Allshabad

I

|

High court Lucknow Banch=- fhoto copy of uhose

I
[
Judgament alraady supplieq to Hon'ble Tribunal

I

I
on 22.2.90) Hont'ble Supra&e Court has further

held = = - ="For that pup’osa it will havs to

|

|

|

paruse the Judgament of %he Criminal Cowt and

|

consider all the facts abd circumstancas of the
I

I
case and various Factorg set out in Challapan's

Case (AIR 1975 SC 2216 ).

s nac 8ssary L0 paruse

Study of Challapan's cmso goes to shouw that in

2 ;
[!

If
it Tuo points uware de¢idad

|

¢ - . - ,’ . 3
(i) Congideration of conduct implies
|
I

opportunity éf hearing i .e.3houw

I

1
cause Notical
[
LI .f,S L]
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[

‘s & 3 :
(ii) What factors are tojha considersd.These

|
|
factors have been spt out in paras 24 of
I
|

|
Chellapan's case u?@re in it has baen
|

laid down that ent%ra conduct of dsliguent

|

should be taken intoc ac count, the gravity

|
|

|
of misconduct comnmittzd by him} the impact
|
’I
Wwhich misconduwt is likely to have on
)

|
!

administration an# other sxtenuating

|
|

| . .
;redaamlng featuras if
|

!
!

)
|

circumstances or

present in the case and so on and so forthe.

7,

[
Qut of thesp two principles laid
]
|
down in challapan's case, first st and s grevwilsod
J
as repaatadly h#ld in paras 114 and 127

of Tulsi Ram's |

|

As such thars can not Be zny doubt that befors
|
r

|
passing order of Punishment against an emplioyse

|
|

. e o~ .
as a result of conviction from Criminal Court,

considared in the light of

factors laid doun in Challapan®s case and facts
. i
)

|
and circumstances svailable in Judgement of
J

I
[
Criminal Court. Any Junishmant arrivad by competsnt

|

Authority is subject)to Degpartmental Apoeal and

then to Judicisl Sc7uitny as haeld in para 127
I
I

I
of Tulei Ram's Case|
) I




*\ Such conduct mus

- |

|
|

| . .
In the presesnt Cy?ﬁ since there is
|
datailed and uwsll diacuss?d Judgament of Criminal

r
4, The "Conduct!" has to bs considersd as held in Paras

r
r
113, 114, 115, 116 117 aJd 127 of Tulsi Ram's caso.

} rzlate to the capecity
r
|

or position as a Govts servant and with regasrd to

impact on his officiel|duties or performancs as

such.

In this connection principls of lau has
r
r

bean laid douwun by a Bedch of Hon'ble ARllahabad
[

High Court in a case Dést Mlohammad Vs, lhion of
. |
[
India reported in 1981) LIC 1210 et Para 6, the
|

relevent portion of wuhich is reproduced below

[
}

and Phot ccopy of entire report as published in

- 1
Roelevent Portion of Para 6 of 1981 LIC
|

!

1210 resds as under i=
r

|
[

|
BEFORE AWARDING ANY PENMALITY TO A GOVT.
[
|
SERVANT UNOER RULE 15 (1) THE COMPETENT
|
|
AUTHORITY MUST APPLY HIS MIND TUO COHDUCT OF
|

|
GOVT. SERUAJT WHICH HAS LED TO HIS CONVICTION
|
TG asczﬁTarﬁ WHEATHER THERE WAS AMY
|

r
REASUNMASLE NEXUS IN THE CONDUCT AND HIS




Further it has bagn held in this case

|

[

that Rule 19 (1) Postulaﬁes giving of opnortunity

I
. r , .
to theg deliquent Sovt. gsrvant.But in v iey of

|
|
Tulei Ram's case it uill not b3 gppreciable,
|

;
|
Howaver this part that while considering
]

he regsonahls nexus in

the conduct and officihl dutiss has to be folloued.,

|
|

Thus conduct must ralq%a.in the capocity of Govt,

i
In para 127 of Tulsi [Ram's case Hon'ble Supreme

. [
ourt hges referred té Shakar Das Vs. Union of

I
India 1985 (2) scc,sﬁa = AIR 1985 SC 772

|

|
1985 LIC 590 also known gs D2lhi Milk Supply
I

for committing oFFebce u/s 409 IPC but having
I

I
. .
egard to tha entira circumstances of the case

[

penality of Dismi§sal was hald too excessive

and harsh.

Photocopy
|

!

fof Shankar Das's Case
(Supra) is also attached.

«/B.
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The various cases referrsd by lsarned counsgl for

|

Respondent e.3., that of alcutta, Madras and
|

Punjab High court relat&d to conviction on account
of dutiss connected uitﬂ discharge of Function

!
of Govt. servant, thersfore these cases ars not

|

applicable to the facts“

|

. | . .
In v icw of aboye subhmissions and dataziled

stady of Tulszi Ram's Caje’ Challapan's case and

of pres=znt case.

Shankar Das's case decihed by Hon'kle Supreme

|
Court and principle ofrlau laid down by Allahabad

|
High court in 1881 LICPIZIO Dost Mohammad Vg.

Union of Indis it is clearly established theat
|

in the present case.

|
|
(i} There was asbsolutely no any reasonable
|
nexus in the copduct and his official
|

dutiess nor the |
|
Turplitude (paﬂ

|
|

{(ii) UWhile considaring the conduct principles
|

ffence involved moral

~ 6 of 1981 LIC 1210).

and factors sst out in Challapan's
|

case have not #ollou@d- as dirscted by

|

. . |
5C in Tulei Ram's cosa.

|

and

|

|
(iii) In zny view of the matter having regard

to findinge of High court in Criminal
case anhd antiJiaty of all the circumstances,

|
17 ysars unblimishad rocord of sarvice,

|
|
|
|
[
| .
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|

Good conduct in jgil and consaquent releace

on probation by G%uarnor, and humanaitsrian
|

view {1385 LIC 59?) the decision of

. . I . .
dismissal from service can not be said to

be fair and reasofabls and deserves to
be quashsd as dong by Hon'bla Supreme

fL
Court in Case of ‘hankar Das 1385 LIC

5900 }
|
Submitted accordingly. |

|
|

’Counsel for Petiticner,

Advbec ate,

|

Lucknows

Ot. Z Fab.,1990 509/28~Ka, Cld Hyderabad,
F) ” Lucknow,
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1210 ‘ Dost *1ohammad v. Union of India

procec dings is, faerefore, a futile exercise.
The question is §-. :the> any public interest
would oe¢ served by . atiruation of such
disciplii ary progeedings? i
1
17-18. In other words is the deeming
provision i1 R.P so unbridd’ . i? Can the
provision t » usdd to keep tue inquiry alive
for any nur oer f years or indefinitely? Can
it be ‘deem :d’ that even after 20 years the
inquiry is sti: aof conc'mded, as in the present

case? Con.idering public interest and

difficulties ir Government administration, I
am of the o; nign that power «w co..inue or
to start a cis¢iplinary proceeding after
retirement m: y |32 necessafry in certain cases,
By itself the :ower is not arbitrary. It has a
rational bas’'s] But the power must ‘be
exercised v nin a reasonable period and

cons’ 1justice and public interest: In
M. v.[Y.B. Zala (1980 1 ServL R
- ab 1.C 89) (Guj.) Gujarat High
C that starting <* a departmental
e .72 years after the incident, was

vio!. ve of natural justice. The court heid
th... . vas too much to expect that delinquent
would be abie to remember and narrate the
old incident. We h~ve here the lapse of more
than 20 years. lIf R. 9 is to be saved from the

attack of arbitfariness ic must be re.” in a .

reasonable and just manner. A guideline is
available in R. 9(2)(b). A fresh inquiry cannot
be started “in|respect of any event wkich
took place morze than four years before such
institution.” [This statutory limitation
embodies sound principle of ecuity and
justice. It alsg recognises the .principle ~¢
finality and fepose. I do not find any
difference in ptinciple from the = -int of view
of puolic interest, ‘in continuation of pendiny

- proceeding’ & fstarting a fresh proceeding’. 1,

therefore, hold that in case of an event more
than four years old on the date of retirement,
a departme tal proceeding cannot be
continue.’ aftgr retirement ur. " 2r R. 9(2) of
the Pension Rules, 1972. it is well settlcd that

.| requirement of natural justice van be read in

a Rule even if the Rule is silent about it,
particuiarly, in a Rule concerning quasi-
judicial proceeding. In this view of the matter
I hold that the departme .tal proceeding, if
any, pending arinst *he petitioner after 5)-3-
il law. The same is hereby set

i9. The petition, for the reasons stated
above, succeegds. The order of compulsory
retirement da ed 254-1972 | is set aside. The
putmoner would te entitled to continuation

in service up to 30-3- 197
benefits. The[continuation of suspensi
the petitionen was without any justifig
The petitiongr wou!d be entitled to full sl
and allowanges from 3-9-1959 to 24-5 |V
with incremgnts and other service beofigd
according [to Rules. The pendigg
departmental proceedings are quashed. T
counsel’s fed aut Rs. 500/-. Rule is mahd
absolute. | 4

Rule made ab

‘//‘/
2

#1981 LAB. L C. 1210

Dost Mohammad, Petitioner v.
India and others, Opposne Parties.

25-1- 1980

{1 Cons..iuticn of india, Arts. 311, ]
~ Centril Civil Services [Classificatiof

L")

erizz 1al charge — Disciplinary proce
~ Duty of discipiinary authority. -

Where the delinquent Governmg
Ser :nt was removed from service mef}
becuuse of his conviction on a crim
charge without giving him any opportygie

*of hearing and the disciplinary authorjy
proceeded under R. 19 mechanically withogt .
applying ound to the question as to wheths
the conduct which ied to the Governmag
Servant’s conviction was sufficient to impos-

> penalty against him and if at all why .
penalty shouid be imposed on him.

in violation of the prmcxples of natural) ¥
as well as in exceos of his jurisdiction. Bef ‘
awarding any penalty to a Governmog
Servant under R. 19(1) the compet
authority must apply his mind to the condyg
of ti.e Government Servant which has
his conviction to ascertain whether there
any reascnable nexus in the conduct and¥§
official duties or the conviction invol
moral turpitude which would bring the publis
service into disrepute. A Governmes *
Servanr .y have been convicted foravey

“ng offence and in that situation it w
b» fair for the competent authority lc
consider the question as to whether th 4

CX/DX/B335/81/AS
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B Dost Mohammad v. Union of India ’ 1211

- ’aduct which led to his conviction cor'd be

¢ subject matier of departmental v quiry

! 26 whether any penalty ¢ould te imposed
! 1the Government Servant. The rule jtsell
| . templates that the discipiinary authority
M cpnsider the circumstances of the case

->1upply its mind to the relevant factor  d

.y thereafter pass orders which it consic. s

“cessary. The expression “ma~ cons'der the
“reumstances of the case” postulates giving
{opportunity to the delinquent Government

s¢rvant and consideration of his reply by the

. disciplinary authority. Any order imposing

< R 19(1) without givirg any opportunity of
hearing to him would be in violetion of the
-principles of natural justice ard the same
# would be void, 1975Lab 1 C17° Ker.), 1977
. 'abIC (NOC) 75 (Al and 1475 LablC
i 1598(S C€), Rel. on.

;. {B} Constitution of India, Arts. 14, 21
.+ = Central Civil Services {Classification,

& Coatrol and Appeal) Rules (1965), R. 19(1)
" .= Conviction of Peon -nd Extra-
I “Pspartmental Agent of Post and Telegraph

. ilepartment on criminal ¢ wrge — Kemoval
~_ tlonly peon from service held discrizainatory
sime Extra-Departmental Agent is wolder of
4 \3ll Post under Unilor of Indiz uniike peon
-2 { could not be dex!t with in a different

4= Bearer, 1977 Lab 1 C 908 (5 C), Rel. on.

{Para O}

Referred :  Chronological Paras

or TLbICO08: AIR1977S C 1677 &
i 7L ICNOCTS : (1977) 2 Serv . 5 81
o (Al | 6
mt 975 Lab1C 1598 2 AIR 1975 S C 2216 7
‘ " {@5Lab1 C 1732 1975 Serv L R 749 (Ker) 5
-V, 8§, Jauhariand S. N. Sinha, for Petitioner;

ed .- Vi.Ko Burman and Chand Kishore, for

S~ Oiposite Parties.
" B M SINGH, 1.~  This petition under
7RN, 226 of the Constitution is directed
ggg}st the order of the A.sistant Engineer,
:{Phdnes), Allahabad, dated Aug. 23, 1978,
-fminating the petitioner’s services under
RI¥N of the Cential Civil Services
siiScation. Control and Appeal) Rules,
1985, and also against the order of the
sppellate  authority dated 6-12-1978,
dismissing the petitioner’s appeal against the
order of termination. -
4. Dost Mohammad, the petitioner, was
+ =~ "~yed as peon in the Posts and Telegraph

*fgrnalty to %:De Government servant under -

{Paras 4, 5, 6) ‘

Ik rtment and posted in the o.fice of the
Assistant Engineer, Phones, at. Allahabad.

The »etitioner's real brother, Mukhtar
Ahmad, was also employed as Extra-
Departmental Agent under the Posts and
Telegraph Department. On 18-4-1974 an
incident of murpit took place in the .
petitioner’s village as a result of which the
petitioner 2'~mg with his brother Mukhtar
Ahcad ar  ais father Badruddin was
convi¢ u :or an offence under S. 323, IPC,

An appcal against trial court's order was
partly ali~wed aad the petiticner’. conviction
was upheld but the sentence was modified by
the District_ and Sessions Judge. The
petitioner, his brother Mukhtar Ahmad and
Badruddin, petitioner’s father, all were
directed to undergo imptisor—ent for one
month, further each of them was di‘ected to
pay a fine of Rs. 100/-. Thereafter, the
Assistant Engineer, Phones, removed the
petitioner from service under R. 19(1) of the
Central Civil Services (Classification, Control
2nd Appeal) Rules, 1965, by his order dated
Aug. 23, 1978. The potiticzer preferred an
appeal against that order but that was
rejected by the Divisional Engineer,
Telephones, by his order dated 6-12-*¥78.
Aggrieved, the pet’sioner has challenged the

aforesaid two orders.

2A. Learned coumsel for the petitioner
urged that the petitioner's conduct which led
to his conviction was not related to his service
and he couid not be departmentally punished
for that conduct and as such he could not be
removed from service on account of his
conviction. The competent authority did not
afford any opportunity of hearing to the
petitioner before removing him from service
ir a mechanicai manner without considering
the relevant matters. The impug~ :«t order of
removal has been passed arbitrarily and
unreasonably for a very trivial matter which

js unconnected with the petitioner's duties.
The respondent-autfiorities disc.uninated the
petitioner in removing him from service while
on the same facts and circumstances they
reinstated the petitioner’s brother and
allowed him o continue in service. Learned
counsel for the responde~:- thorities urged
that R. 19(1) of the Central Civil Services
{Classification, Control and Appeal) Rules,
1965, does not contemplate any enquiry or
giving of an opportunity to the delinquent
emp:oyee. Once a Government servant is
convicted for an offence by a criminal court
it is open to the competent authority to

' remove him from service without givinig him

any opportunity. The principles of natural -

‘ustice are not attracted and the petitioner -

was not cn;itlegﬂ *0 any opportunity of hearing

AR &

]
!
: »,v‘["n‘
24 g
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before the issue of impugned order. He  ina» " on him for the\wnduct which w, ld.‘; pr‘n
further urged that R. 19 of the Rules was the. deJCCt matter of his prosecution ang P ?“’
applicable to the petitioner as he was a  conviction. A government servant may have! :“f‘:_‘,”r
Government servant while the said rule was ~ been convicted for a very trifling offence and; e
not applicable to his brother as he was an in that situation it would be fair for b 37 o
extra-Departmental Agent. competent authority to consider the questior_Sss: ' '™
.. K as to whether T.._conduct which Jed to b - v
3. The petitioner was a Government  tonviction could be the Swﬂﬁf : :
servant and he was entitled to the Uepurtmental enquiry and whether any i
constitutional protection of Art. 311. Rr. 14 *5emiRycould be imposed on the Government n
to 18 of the Central Civil Services  gorvant. v e
(Classification, Control and Appeal) Rules, b i pon
1965, prescribe procedure for imps.. ag 5. InKnshnan Kut., v. Sr. Supdt. of Pogt HNIT
§ penalties on a Government servaat which  Offices, Ernakulam (1975 Serv L] 749): & . >
i provide for the issue of a charge-sheet and (1975 Lab1 C 1732) (Ker), almost in similg - - o
giving of an oppgr[uni[y to the dc[inquent circumstances the Kcra'la ngh Cou.rl hdd : "ﬂd. a
employee to submit s explanation and to  that R. 19(1) cannot be invoked to dispenst (Eaide
¥ cross-examine witnesses and to produce with the sérvices of a Govc'rnmcnt.se.rvan(if secutily
‘ witnesses in his defeice. These Rules are  the conduct which led to his conviction wss Lold
. designed to afford reasonable opoortunity of Ot In :he course of employment and coul? I!\d I
i deience to the Government servant as  notbeaniisconductas per the Conduct Rulke t'hc ds
! contemplated by Article 311 of the and further if the same could not be the Cheue.
‘i. Constitution. Ru;e 19, however, incorporates ~ Subject iatter of Q'SC{P’”’U*'): action. A ot 1>
o the principle contained in proviso (a) to domesuc quarrel which is wholly unrelated Corel
1. Art. 311(2) of the Constitution, which lays ~ With the.employment of the Governm .
! down that Art. 311(2) shall not apply wherea  S€rvant cannot be a misconduct for the “
’ person is dism.ssed or removed or reduced in ~ Purpose of R 1y(1). In the instant case, the - !
= rank on the ground of conduct which hasled ~ Petitioner was convicted of an offence undgt yo
‘ to the conviction on a criminal charge. S.323, L P. C. or .. complaint made bya T LS,
Proviso (a) to Art. 311(2) of the Cor »...ution private individual which alleged that sors % - “cun
8 does not contemplate holding of an enquiry | aitercation took place between the petitionen, app
’ and giving of oportunity as contemplated  yhis brothe’r and his .ather on one side, a van
' by el. (2) of the Article before imposition of a the co‘n}plama)nt' on the other, wnth regard to seipl-
i * major pencity. Rule 19 enunciates the sume ,_posse?spn 0‘_’""1" plotof landin f;}s vn}lagghr e
5 princip'e and the sume considerations would a»fv.zv rom his place of posting. The incident Cuser.
‘ be applicable to R. 19 also. 1t is thus clear of marpit which took place in the petitoners ‘ :,_‘ culnt
3! that if a delinquent Government servant is village could not be the subject m. mcrofunL e toathor
3 convicted of a criminal offence the dﬁp_‘ﬁﬂ?@_ under the rules and s - dpen gy
competent aut! ity is entitled to impose 'p“”“‘llté’ couiu be. ‘T"PC.’ﬁ‘*‘% on hl‘l'h tfmuf T aaly
- any of the penalties contemplated under the such cpartment. trial s h“vd“”_ the L aven
3 rules without holding any departmental !)etmoncrhadgu_o_r_comm‘umllun'y Micurndid ng
) enquiry as required by Rr. 14 to 18. as contemplated by the service Rules. Beforet AR!
; awarding any penalty to a Gournmcnl‘ .
A, The question then arises as to whether  servant under R. 19(1) the competeat! |
8 it is open to the compoient authority unde:  authority must apply his mind to the conduet} £ ivits
j R. 19 to impnse the penalty on a Government  of the Government servant which has led (o; Wl
servant even if he is convicted for an oifence  his conviction to ascertain as to whether there " : CCe
i \which has no connection with his duties. Jswas any reasonable nexus in the conductacd ke
, Rule 19(1) in substance lays down that where | [ official duties or the conviction m\olug;‘ e Ka
any penalty is imposable on the Governme ¢ oral turpitude which would brmg the puble’ ules,
servant for a conduct which has ied to his SETViCE {10 distepufe. The competent, marin
conviction on a criminal charge, the ° duthonty 15 required to apply his miw i Caver.
; compety;,: authority may take actior wgainst  these considerations before exer~ising b spot.
é him. The rule empowers the disciplinary  power under R. 19(1). . hsiu
authority to impose penalty on the hasis of ‘ o aci,
6. Rule 19 does not require e o al

conviction and sentence ~assed rgainst the
delinquent employee by a competent court,
but the conviction must be in respect of which
a departmental trial could be taken against
fthe Government servant dnd apenalty uld

_of hearing to the delinquent Governnen

—

competent authority to give any uppotiuniiy

Servant. There s no necessity for holding 3
detailed departmental enquiry, nonetheles
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ch v principles of natural justice require that},” Civil Services (Classification, Control and
o e awarding any penalty the competentd  Appeal) Rules.
w0 hority should give an op  rtunity of o ; ]
o ¥iing to the delinquent Guvernment 7. In Divisionc! Persmma} Officerv. T. R. /
S =% Mrvant. This would meet the requirementof ~ Chellappan {AIR 1975 & C 2216) @ (1975
. Beural justice. The respor-ent’s contention  Lab 1 C 1398), the Supreme Court while
T even the principles of natural justice are  considering R. 14 of the Railway Servants
et spplicable cannot be accepted. It is  (Discipline and Appeal) Rules held that the
. sary to bear in mind that R.19 concludinyg part of.I\.. 14 imports a rule of
w:nn: eemplates three exigencies under which ~ natural justice in enjoinin, thatvbeforg taking
cvices of a Government serant can be  a final decision in the matter the delinquent
&pensed with. Firstly. on the ground of employee should be heard, the circumstances
of iction on a criminal charge, secondly, must be objectively .considered. The rule

Eabere the disciplinary authority if satisfied
E st it is not reasonable and practicat"~ to
®. wid on cnquiry and, thiraily. where the
k reident is sutisfied that in the interesi of the
*weurity of the State it s not necessary to
Wl the enquiry provided under the rules.

Lon was
wd corld e rule, however, further lays down that
wtdu'ex Yhe disciplinary authority may consider tue

#oumstances of the case and make such
ders thereon as it deems fit.” The Rule
fore itself contemplates that the
ciplinary authoritv sha.. consider the
Ecumstances of the case and anply his mind
Eog the relevant factors and « .y thereafter it
pass orders which it may consider
peessary. The expression “may consider the
mstances of the case” postulates giving
safopportunity to the definguent Government
ant and consideration of his reply by the

. be 1
tion

Nyl i
JULL o
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1

; “&eiplinary authority. I{ an oppertunity of

e far Aaring is given to the delinquent
(Ne “’ﬂ}t K Government servant, he may place facts and
utioners umstances before the disciplinary
rerofpny | thority to persuade him not to award any
v ind no malty against him or to award a minor

1 even i
4 as the
SCORGHC]

palty. Any order imposing penalty to the
overnment servant under R. 19(1) without
g any opportunity of hearing to him

s A0 "ore o atlkd be in violation of the principles of
) Aty toral justice and the same would be void.
W, oo Union of India v. Rajendra Prasad

Sdvastava (1977 (2) Se~v LR 81) : (1977
b1 C(NOC) 75 (AID. a D™ s on Bench of
wmt Court held that the disciplinary authority,
sl exercising his power under R. 14(2) of
e Railway Servants (Discipline and Appeal)
Bsles, 1908, must give an opportunity of
daring and representation to the
Government servant, as without giving that
epportunity the disciplinary authority cannot

[T

nind to {4

ciples 1aid down in Rajendra Prasad’s
e are fully applicable to the instant case as

portunity ° -provisions of R. {* of the Railway
V:‘fn‘ rent ants (Discipline and Appeal) Rules, '968,
ol n = almost identical to R. 19 of the Ce ::ral

wasider the matter objectively. The .

-

further recuires that there should be active
application of mind by tne # scplinary
authority after considering the entire
circumstances of the case in order to decide
the conduct and the penalty to be imposed
on the delinquent emplovee on his conviction
on a criminal charge. T rule further confers
poweron ¢ disciplinary authority to decide
whd er on the “acts and circu—stances of a
particular case what penalty, if at all, should
be imnosed on the delinquent employee. The
principles laid down by the Supreme Court
in Chellappan's ¢as arely apply to the
instant case. There is no dispuie that the
petitioner was not given any opportunity of
hearing and explanation before the
disciplinary authority issued the impugned
order removing him from service.
of the impugned order clearly shows that the

disciplinary zuthority did not apply his mind

objectively to the question as to whether the

conduct which 'fed to the petitioner's
conviction was sufficient to impose the
penalty against him and i at all what penalty
should be imposed on him. It appears that
the disciplinary authority mechanically
exercised its power under R. 19 to remove
the petitioner from service merely because
the petitioner had been convicted of a
criminal offence under S. 323 IPC. In our
opinion the disciplinary authority acted in
violation of the principles of natural justice
as well as in excess of his jurisdiction. The
appellate authority also acted in the same
manner and it failed to apply its mind to the
questions raised by the petitioner in appeal.

8. The petitioner’s grievance that he has
been discriminated also appears to be well
founded. The respendent’s contention that
his brother, Mukh ar Ahmad, being extra-
departmental Agent was not a Government
servant and as such the Civil Services
(Classification, Control and Appeal) Rules
were not applicable to him, is untenable. In
Superintendent of Post Offices v. F. K.
Rajamma (AIR 19775 C077): (1977 Lab 1 C

A perusal
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908) it was held that extra-Departmental °

4 holds a civil post under the Union ofindia as

provided under Article 311 of the
~ |Constitution. In this view of the matter
Mukhtar Ahmed was a Government Servant
like the petitioner and both constituted the
same class. Since both of them were
¥ | convicted for the same offence arising 0.t of
the same incident, it was not open to ine
dnscxplmary authority to deal with the
petitioner in a different manner so as to allow
Mukhtar Ahmad to join his duties and to
remove the petitioner from service. The plea
' of hostile discrimination is therefore well
founded.

9, In the result, we allow the petition and

quash the impugned order of the Assistant

L Engineer dated Aug. 23, 1978, as well as the

| order of the Divisional Engineer dated 6-12-
1978. The petitioner is entitled to his costs.

j , Petition allowed.

-~

A 1981 LAB. L. C. 1214
(ANDHRA PRADESH HIGH COURT)

RAGHUVIR AND
SEETHARAMA REDDY, JI.

K. Lakshmaiah, Appellant v. The Union
Government of India and others,
Respondents.

C.C.C. Appeal No.78 oi 1979 and
C. M. P. No. 3174 of 1951, D/- 31-3-1981.

{A)} Centre® Civil Services {{ ssiication,
Control and Appeal) Rules (1965), R. 14{3)
and (4) — Scope — Extent of rights of
delinquent officer.

In the instant case the delinquent ¢ liicer
requested the inquiry officer to supply copies
of various documents, listing in all thirteen.

copies were not possible, an opportunity to
peruse and take relevant extracts may be
given. This was followed by another letter
requesting that the additional documents
required and askg¢d for- earlier may be
supplied. Further a letter was written by the
officer addressing the vigilance officer
acknowledging the fact of inspection of the
| documents. Receipt, was also issued by the

, officer acknowled.ng receipt of the copies
A of statements of five witnesses. From the

GY/HY/D7/81/IDD) -.

K. Lakshmaiah v. Union Govt. of India -

Agent was a Governm- it servant and he

available on record, which was precisely what 1980 Lab 1 C 654
was asked ior by the delincuent officer. Not - §: 1978 Lab1C 423 -
oniy that from tne evidence, it was quile Har.)
«lear that, after adequaic perusal of the 1976 Lab1 C : "
“documents asked {or, the cross-examination 1973 Lab1C ...

It was also mentioned therein that, where

' - ‘-WT—EG‘;——
- Lab. 1. C. : 198162;/

foregoing, what is manifest is that mere non-
production of the copies of additional
documents asked for would not vitiate the 3
entire inquiry unless gross prejudice is shown
to have been caused. In this case, no such
occasion could be said to arise for the simple
reason that the additional documents asked
for, though mo copies were supplied, were
given the inspection of, if so far as they were

. showntola. : oo

officer, thv. ' 1
& proceedings ...l

% ‘the civil couit o
Pra 240 Rel ¢
Foll.

Cases Referr. .

was effectively completed and that the officer
did not rchster any protest with regad to the
non-supply of the documents. In the
circumstances, it cannot be tantamounting
to denial of reasonabie opportunity. Even, if
there is any denial, no prejudice to the
delinquent officer had been established asin
the instant case effective inspection of the
documents was not in dispute. Further it was
-wide open to the delinquent officer to have
summoned such of the docuraents that were
said to have not been available on record. If
that be so,;nothing has been made out o this
count to establish that there has been any
contravention of the prinuiples of natural
justice or mandatory provision of Rule, which
would vitiate the departmental proceedings.
Cuac aw discussed. (Para1j)

(B) Central Civil Services (Classification,
Control and Appeal) Rules (1965), R. 13{8)
~ Refusal of prayer for appointment of legal
practitioner by enquiry officer — No
pre;udice caused nor <¢anied of reasonable
op, »rtunity — Enquiry couid not be held to
be vitiated. 1980 Lab I C 654 (S C) Foll. AIR
1957 Andix Pra 414 Dist. (Para 16}

{C) Civ¥tP, C. (5011908),0.41,R.31 -
Appeiiate vrder coniirming order of trial
avthority — Need not give detailed reasons,
AiR 1986 S C 1827 Foll. {Para 19)

(D} Specific Relief Act{47 ot 1963),S. }
— Suit for declaration for declaring
departmental proceeding void — Could not |
be treaiid as appeal. (Civil P. C. {1908},5.9 ;
— Constitution of Inwia Art. 311).

A suit challenging the validity of the
departmental proceedings cannot be treated
as an appeal from the finding in the
departmental proceedings or the punishment
inflicted upon the Government servant, even
if these are erroneous. A question, whick
goes to the root of the jurisdict'on and the
conductof the departmenial trial and vitiates

AIR 1973+ ¢
1970 Serv L .. -

T AIR 1966 § O .-
AIR 1963 & 3
AIR 196! = . ‘
AIR 1956 5 . L.
AIR 1955 A .
AIR 1953 W:.dh.
AlIR 1957 Arndh. |
AIR 1957 Audh. !
AIR 1955 S C 160

Y. Suryanaray
Subrahmanya Re-
. Central Govt. a5
=" on behalf of tho .

" SEETHZ. -

Hyderabac dis.
declaratic .
plamtlff fro... . ©
~ that the p.sint
consequen' lbh
-0 removal up o th
sen;vice,_for duni.
and for costs.

.3 The maten:
in brief are: The
memo,on 18-9-1Y
during the yea
eisconduct, and !
by falsifying bili
" purchase of ‘mt
points from Lri
ahermg twe Tl
w‘h. 18/118., i
- gespective.y oo
mually pu.2 1 L

padmades..: i
pontraven'r. - L.
Sonduct) ik _xlc:;

LR



R

'
r
w

]
"Y' Shankar Dass. Annellant v.. Union - of

4?* T

R A i e

1985 LAB. L C. 59Q
(SUPREME COURT) -
(From: Delhi) . -
Y. V. CHANDRACHUD. C. J..
D. A. DESAI AND AMARFNDRA
" ° NATH SEN. JJ.
~ Ciyil Appeal No, 480 (N) of 1973 D/—

12-3-1985. -

4

India and anpther. - Respondents.
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i

i (A) Conglitufion of India, Art. 311 (2)
f! Seggnd Provise, CL. (a) — Govt. servant
H convicted on crimingl charge. released
/ under provisions of Probation of Offen-

Fe e 3

Shaﬂkar Ddss v Umon of Ind1a '
(B) Consntuuon of India, Art 311
o _.-Second Proviso. CL
Y Govt. servant on, conviction of 0
- charge — Power as to, has to he
cised fairly. it
Dismissal — Public
.tion. on criminal charge. Decision h
ters Patent ADueal D/- 10-10-1972 1
Reversed., »
Where the Govt. imposed the peu}!};

of dismissal on ja Govt.
convlctwn for offence under Sec,
spxte of the
Magxstrate convxctmg him found th

IL PC

(a) — Dism

‘justly and reasonahly
servant — (g

The ’ appe'.:
Bistrv "o,
f India -

servant on el

fact that

v " Cl, {a) of Second Provise to Art. 311 (2)

'— Toes not cease hy .reason of wprovi-

sion of See. 12 of Probation of Offenders

Act, ({i) Probation of Offenders Act
(20 of 1958), Section 12 — (ii) Digmissal
. ~— Public servant — Release after ‘con-
K siction on criminal charge under Pgoba-
¢ m .of Offenders Act). .

"Where a Govt. servant was convmted
of a criminal charge. he could not be
said to be not liable to be dismissed in
view of Provisions of Sec. 12 of the Pro-
bation of Offenders Act when he is re-
leased under the beneﬁmal provisions of
that Act. (Para 4) ,

See, 12 of the Probation of Offenders
“Act provides that notwithstanding any-
* thing cgpfained in any other law, a per-
son found guilty of an offence and dealt -

- with under the provisions of S. 3 or S. 4
“shall not suffer disqualification” attach-
ing -to a conviction for an offence under
i such. Iav_v. The order of dismigsal from. -
service comsequent ubon a conviction is

not a “disqualification” within the mean-
ing of Sec. 12. There are statutes which
‘ provide that persons who are convicted
" for certain offences shall incur certain
disqualifications. For example. Chapter

- III of the Revresentation of the People
Act. 1951, entitled “Disaualifications for
membership of Parliament and State
Lexislatures” and Chapter IV  entitled
“Dlsauahﬁcatlom .for Voting” contain
provisions which disoualifv persons con-
victed of certain charges from - being
members of legislatures or from voting
)A_elections to lemislatures. That is the
sense in which the word “disaualifica-
tion” is used in Sec. 12 of the Probation
“of Offenders Act. (Para 4)

“ch/cclsasolsslsnv |

'(,r« ders Act — Liabilitv to ‘dismissal under
J

.

[ O g A e

Y e e -

like everv other power. has to be ¢
“justlv and reasonablv,
relv. the Constitution does not coat
plate that a Government servant w)
-convicted for 'parking his scooter in ¥
parking area; should be dlsmxssed
wmrhdps not _be of
ed to_be hea .
since Cl. (a)i of the
Art. 311 {2) makes the provisions of
article inaoolicable when a oenalty iF
be imposed on a Government servam

cised fairlv.

service.

servant - could hog deposit the ill

in time under compeliing  circumsis i unc

"and expressed the opinion tnat hs: the C

be dealt with under the Probam prost

"Offenders - Act, without applying itg:1 of a :u

tE’THe_'perﬁty which could appropris ount .

be imposed upon him in so far Accer,t

his -~ service | career was concerm )

the dismissal was liable to be set & der- S... ¢

Decision in Letters Patent -Appeal,” view ¢

- 10-10-1972 (Del) Reversed, (Par § B lating to t
Clause (a) of the second vroyiso re]etaso“}' ‘ L

Art. 311 (2) of the Constitution ca jon of Oz 2.0

on the Government the power to dis :of the cubiy

a person from' service “on the ground | i ssed from.

conduct which' has led to his convig agﬂcc[. frony 4

_on a criminal| charge”. But. that m The anne‘,e.\

he .court «!
Pelhi for ,:-
PO’ servic

ce he v ,..'1

bIe AZQO .1.-‘: KN
ety
That suii w
that since
I"af a evimin...
p dismissec w. .
d proviso to ...

guestion of pen
second Drovj

n the

the ground 6f conduct which has led fution., The
his conv1ct10h on a criminal charge. was  con:iri
the right to> impose a wpenatly ca gitional Senior &
with it the dutv to act justlv. - (Pars WEERISDEry <1968, i Th
CHANDRACHUD, C. J.:— (s Avveal No. ).
which evoke svmpathv come freauenfly it -of " Delhii v,
before the ‘Courts. But. pitv. not g Kapur. J. c.

The case before us has a unique glory
to tell. the istorv of a crime comm

ed Judge ace-

unde

|
P i Preripi e e
|

the stress of personal miserv.
pounded bv the apathv of the Establijh®
ment and the aopalling delavs of 1§
‘Ironicaily. the silver lining is furnis
bv the braverv of a brokem man
has been fighting
the last 23 vears. When iustice is &
or so the'Judges beélieve. the consg

fron: . ser .
reasonab.:
S, requipg.’
ditution. .. s
Letters . _n.
nt, Whlci‘ 2

dgainst injusticg




d. But in this case, despite
fg all that can be done for
fillint within the framework of
| have an unensv conscience. De-
ly defeats ijustice and robs it
ediate relevance to the narties
fihakes the verv confidence of the
he desire and abilitv of law

fMance most. - »

pellant was retrenched bv
of Rehabilitation. Govern-
dia in 1960. whereunon he
ficved as a Cash Clerk bv the:
Supnly Scheme Devartment.
7uﬁder the administrative con-
2 Government of Tndia. In 1962.
rOSecuted for breach of {rust in

Bt 9 sum of Rs. 600/-. He renaid

Shankdr Dass v.

jount and nleaded wuilty to  the

Aecepting that vlea. the learhed
fle. First Class. Delhi. convicted
Sec. 409 of the Penal Code
Wiew of the peculiar circumstan-
Bz to the crime and the crimi-
gleased him under Sec. 4 of the

e of Offenders Act, 1958. As a
AN e i

~ to the conviction. the anvellant
o qre ued from service summarilv.’

i, from April 14. 1964.

that -y pellant filed a suit in 1966
Wourt of the Sub-Judge. First
Bhi for setting aside his dismis-
g service. mainlvy on the ground
s he was released under the Pro-
R Offenders Act. it was not per-
the authorities to visit him.
Cpenalty of dismissal from ser-
suit was - dismissed on the
since the apnellant was con-

ssed under Clause (a)} of the
iso fo Article 311 (2) of the
* The - decree of the ‘trial
onfirmed bv the learned
) Sénibr. Sub-Judge. Delhi in
1988. The abpellant filed Se-
I No. 142 of 1968 in the High
elhi: which was allowed bv-
‘h J. on April. 13. 1971. The
ydae accented the contention of
jant that, bv reason of the pro-
Et:ined in Sec. 12 of the Proba-
Biffenders  Act. he could mot be.
from service without affording
gble obportunity of being
uired bv Art. 311 (2) of the

The Government of India
Patent Appeal against that

vhich was allowed by Jagjlt‘

* at elections to legislatures.

criminal charge. he was lable

Union of India - ‘1 -591

Singh and R. N. Agearwal. JJ. on Octo-
ber 10. 1972. This abpeal of the vear
1972 has come up for hearing in this
Court more than 11 vears after it was
filed. - y

4. Section 12 of the Probation of Of-

“fenders Act must be iplaced out of wav
notwithstanding -

first. It provides that
anvthing contained in!
person found
dealt with under the provisions of Sec. 3
or 4 “shall not suffer disaualification”

any other law. a

“attaching to a conviction for an offence

under. such law, The zorder of  dismissal
from service consequént upon a convie-

tion is not a “disaualification” within the .

meaning of S, 12. 'iI‘here are statutes
which provide that versons who are con-
victed for certain offences shall Incur
certain  disaualifications. For example.
Chanter III of the Representation of the
Peovle Act. 1951. entitled ‘'Disqualifica-
tions for membership of Parliament and

State Legislatures” and Chapter IV en-
titled “Disqualifications for Voting” con-

tain provisions which disaualifv versons -

convicted of certain /charges from being
members of legislatires or from wvoting
That is the
sense in which the lword “disqualifica-
tion” is used in Sec.! 12 of the Probation
of Offenders Act. Therefore. it is not
possible to accent the reasoning of the
learned single Judge of the Delhi High

-Court. /
5. But though thns is so the ultlmate ‘
_order passed bv the!learned single Judge

has to be uvheld. It/ can be sunported on
grounds other than the one on which it
rests. |

6. The learned Magxstrate First Class,
Delhi, Shri Amba Prakash, was gifted
with more than ordinarv understanding
of law. Indeed. he sét an example worthv
of emulation.

Rs, 1,107.99 only in the Ceﬂtral Cash
Section of the Dethi Milk Scheme. Un-
doubtedlv. he was . guiltv of
breach of trust and the learned Maszis-~

trate had no ontion but to convict him

for that- offence. But. it Is to be admired
that as long back as in 1963. when Sec-
tion 235 of the QUde of Criminal Pro-
cedure was not on the Statute book and
later refinements -in the norms of sen-
tencing were mot 'even in embrvo. the
Jearned Magistrate [gave close and anxi-
ous attention to thf sentence which. in

guilty | of an offence and .

Qut of the tota] sum of
* Rs, 1,607.99 which was entrusted to the

-appellant as a Cash Clerk, he deposited

criminal |
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the circumstances of the case. wuld be
passed on' the anpellant. He savs in his
iudement: The anvellant was ‘a
of adverse circumstances: his son died in
Februarv 1962. which was'followed. by
another misfortune: his wife fell down
from an unper storev and was seriouslv
injured: it was then the tum of , his
daughter 'who fell seriouslv ill and that

illness lasted for eight months. The
learned .Magistrate cconcluded his judg-

..ment thug:—

N A

in tim
time. 'He is not a vprevious

“Misforfune dodged the accused for
about'a vear ............ and it seems that
it was under the force of adverse cir-

cumstances that he held back-the .monev
in auestion. Shankar Dass is a
aged man and it is obvious that. it
under compelling
could mot'deposit the monev in_guestion
cpﬂxvlct
Having -regard to the circumstances of
the case. I am of the obinion *“at he
should be dealt with under the Proba-
tlbn of Offenders Act. 1958".

‘1t is to be ' lamented that desbite
these observations of the learned Magis-
trate; the Government chose to dismiss
the aopellant in a huff. without apoiving

was

Jits mind to’the venaltv which could ap-

propriatelv be imposed upon him in so
far "as his service career was concerned,
Clause (a) of the second proviso to Arti-

the Government the power to dismiss a
person from service "on the ground of
conduct which has led to his convietion
on a criminal charge”. But. that nower.

like everv other power. has to be exer-
cised fairly, justly and reasonably.
Surely, the Constitution does pot con-

is convicted for parkineg his scooter in a
no-parking area - should be dismissed

from service. He mav. perhaps. not be

penalty since Clause ~(a) of the second
proviso to Art 311 (2) makes the provi-
sions of that article inaoblicable when a
nenaltv is to be imvosed on a Govern-
ment servant on the ground of conduct

-{which has led to his conviction on a cri-
minal charge. But the right to impose a

'oenaltv carries with it the dutv to act
_justly. Considering the facts of this case,
;.there can be no two opinions that the
penaltv of dismissal from service imposed
upon the appellant is whimsical.
——————

8. Accordinglv. we allow this aopeal.
set aside the iudament,of the Delhi High

ze + e PP

Karam Pﬁl .y. Union of India ,i

" that the aopellant shall be relnstd? 3

victim _ service forthwith, w1th full back

this appeal which we quantify at

middle .

circumstances that he -

cle 311 (2) of the Constitution confers on .

-of India and others.

template that a Government servant who ’

entitled to be heard on the question of.

¥ Az

T i .i

Court dated October 10. 1972@5

from the date of his dismissal Uik
instatement. The Government of
will pav to the appellant the cosls & 9F.

suit. the First Appeal. the Second -
peal, the Letters Patent Appesl s

five thousand.: The appeliunt will =
for duty punctuully at los former ¥

of work on April 1, 1685. :
.9. In this bfief iudoment. we aken
referred to manv  unhapov fad AN d ee

must mention one more. We had
ed this anoeal. 'after hearing it
in order to endble the Govenmgh
consider whether the avnellapt’ cobl:
reinstated in q(}rvme with a ey
adiustment  inj the vpavment of
wages. The learned  counsel st
on behalf of the Union of Indis
us a letter written bv a Depuly:

tarv stating that the Hon'ble Misids: 3 « ,;:’»
Agriculture degired him to sav 3 TG D
Court should decide the- case it LG
We have dorw our modest best o -must {oif
renard ‘1- ' ilt cey.
,; —_ Anpes! ronle wi.

1985 LAB. 1, C. 582 el
(SUPREME cour. Q\VZfV W

' P.' N. BHAGW, .

D/- 12-3- 1985

Petitioners v. %

Respondenty.
AR . .

Ram SarlJp Kanwar, - Peitiotry
Union of Indis, [kespondent,

Constitution off India, Arts. 30, 811
and 16 — Central Secretariat Sug
Rules (1962)," Rr] 13, 18 — Dete
of senioritv/of |Assistants —-SM»
for grade of Sqetion Officers = S
tial comnlxanee in imnlementing’
under Rules Court cannot job

The vetitiongrs who were

and 4830 of ,;198 .
Karam Pal efc..

ot
i

cers for the
and the comm
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL,
CIRCUIT BENCH, LUCKNOW

i
i
Rejoinder affidavit to the oounter

afridavit filed on behalf of
respondents. i '
)
In ﬁe:

’ |
Registration No.1477(1)of 1986
i .

Uma Shanker Misra eeo Petitioner

Versus

Union of India through the

Sécretary,Governnenﬁ of India,

Ministry of Communication,New

Delhi and others. s s sTespondents.

Uma Shanker Misra, aged about Sgd;ggfs,son
of late Sri ;’R.Kmisra, resident of P.T.9/1,
Mali;iya Nagar,polioe ssation Khala Bazar,luoknow
do herehy solelnly;aftirn and state on oath as '

nnder: -

~

1. That the depbnent is the petitioner in the
aforesaid reference petition and is fully oonversant

with the faots of the oase deposed to hereunder.

2. That the deponent has read the MI

oounter affidafit and understood the oontents

mentioned therein.

3e That the application for production of

oonfidential filefand record of dismissal of the

o S y




petitioner was moved before the Hon'ble Tribunal on
:‘ 25.11.1988 on whioh date this Hon'ble Tribuai was
' - li pleased to dirett the Opposite parties to produee
PHEhe Court
the file the Court on the next date.

“ ) 2, That the applicant/petitioner has already
# . '{ ! R

‘ bronght in the writ petition for summoning the
. record of the fim file no. ST/QF/USM and the

Opposite parties areffnlly aware about the oontro-

versy involved in thefpresant writ petition and the
purpose of the said rile would be relevant for
resolving the oontrov;rsy and as suoh they oannot
opposé to.produoe th§ file betfore this Hon'ble

Tribunal to enable the Tribumal to know the truth.

: {“’*""I éf 4~ :
3. That the oontents of [the oounter affidavit

-need no feply.

4o That the contents of para 2 of the counter

, affidavit are not disputed to the extent that an
4 affidavit was not filed in support of the applicat-

—

-ion . It is however stated that the affidavit is

J(\ . already filed along with the writ petition recorad
of which was sent ﬁovthe Hon'ble Tribunal. In any

A~
case the xf§RfBE¥/petitioner is filing an aftidavit

in support of the petition as well as in support

of the application whioh was filed earlier.

5. " That the bontents of para 3 so far as it

relates inferences whioh have been drawn by the

Opposite partieé regarding the motive of moving

the application for summoning the record are denied.

R €3¢§S It is however noﬁ disputed that he was suspended
7 - ,




-3-

on account of a criminal charge agaimst him on

19.1.1973 .

;l;- 6e That the contents of para 4 of the oounter

affidavit are not dispntéd.

|
il
it

& (£ That the contents of para 5 of the countet
artidavit are not disputed to the extent that an
appeal was filed by the ipetitioner in which the
judgment of the Sessioanudge oonvioting the
petitioner/appellant nnder Section 302 was modified
and he was convicted unher Seotion 304 Part I I.P.C.
and was Wax sentenced,ﬂo undergo regorous impZison-

-ment for a period of ? years and fine of B.2,000/-,
i

8, That the oontents of para 6 of the counter

affidavit as stated ar; not admitted and it is
further stated that roi the purposes of knowing as
to whether the appoin£ing authority applied his
mind to the judgment of the Court, it is expedient
that confidential til$ may be looked into.The

A
Opposite parties should not have any objection for
‘“<R bringing all the racti and relevant doouments
before ths this an'ﬁle Tribunal as the same would

be in the intereest of justice.

9. That the contents of para 7 of the counter
. C h—

affidavit are not additted as stated. It is further

stated that the discipéinary authority has to

apply his mind consideraﬂiE’Bircumstances and the
facts of each case és to what penality should be

imposed on the emplﬁyee in oase of conviction on

éﬁﬂiiyég- a criminal oharge.f




. basis of the judgment. It is further stated that the

—4-

10, That the oontents of para 8 of the counter

, !
affidavit are not admitted as #tated. The Opposite
parties should not have any objection for bringing the

record befare this Hon'ble Tr;f“"bunal.

11. That with respect to!the oontents of para 9

of the counser affidavit it is stated that in para 13
of the writ petition it was submitted thai by the
petiiioner that the respondént no.3 had passsd the
order without perusing thefjudgnent of the Hon'ble
HighCourt. The first praye; made in thewrit petition
was with faspeot to the igsuance of a Writ of certiorari
for quashing the order 1ﬁ§ugned in the writ petition
and calling for the file no.ST/QF/USMisra.

12, That in pama 10“ of the rejoinder affidavit it
has ‘- been aaserted by the petitioner that the
disciplinary authority even without goingﬁ??xfgf
judgment of the an'b1¢ HighCourt had passed the order
of pynishment as the jﬁdgnunt of the Hon'ble Righ Court
was not avallable wiﬁh the appointing atithority. It

is further submitted ihat evén if no separate applicat-
=ion for summoning tﬂ? record was moved before the
Hon'ble Court, the s#me does not prohibit the petitioner]

for all times to eoﬁe for moving the application before

the Hon'ble Tribunal knowing the truth.

13. That the contents of para 11 as stated are

|
1
not admitted. The petitioner ‘s submission is that when '
|

the order of the an'ble Court was not available with

the respondents,‘ihere was no question of application

of any mind as té what punishment be awarded on the




Y

~5-

e |
anxg rospondents}aye not specifically pointed out as to

how the certified copy of the judgment was avallable

I

i \
i << to them and from what source.
That the contents of p&ra 12 of the counter

i4.
/
afftidavit are denled as stated‘% Relevant paragraphs

of the writ petition and rejoinder have already been

» :
! . quoted above. ;
: 15, That the oontenss otypara 13 of the counter
affidavit are admitted to the extent that the affidavit
was not available in support bt tje appiioation bntthe
facts remains that the relevqht facts have also been

brought on record through affidavit in support ofthe
writ petition and rejoinder hftidavit and the applioant

” has a right to rely on thos@ facts which are supported
S |

by an affidaeit . In any case the deponent is filing

again an xtii aftidavit in éppport of the applioation

which was filed eariier.
16. That the oontents' of pasa 14 of the counéer

affidavit are denied, and it is stated that in the
interest of justioe it is expedient that the Opposite

parties be directed to produce relevant file before

this Hon'ble Tribunai. N q
| : %7»?’ 17( TH

M Lucknow:Dated : 3 DEPONENT
| g 9 1 989 [ ]
A :
- VERIFICATION

I, the above-named deponent do hereby verify

that the contents of paras 1 to 16 of this agfidavit
are true to my knowledge. No part #f it is false and
‘ 6oee




f

=

been concealed 50 help me God.

nothigg material has
“ - N
(s

-DEPONENT

Lucknow:Dated:

' » 2 m [a 21989, :
' Yp ' I identify the deponent who

has signed before me.

: %th““

|
|

!
: Advocate.

1)

|
{

Solemly afﬁrme; before me on \Q,-\y{\‘%
at\%@s#—ﬂh/?.m.bySri UmaﬁShanker Misra, the deponent
who has been identified ﬂySri Prabhakar Tewari,
Advoaste,High Court,Allaﬁabad,Incknow Benoh, Lucknow,

I have:fully satisfied myself in examining

the deponent that he understands the oontents of this

affidavit whbch has been read over and explained by me.

!

Harikesh Sharsm (10
OATH COMMISSIONER
Bigh Court, Allahabad

Luckaew Beach
No...gs.. IRa VO
D"“lg""'%” Yot e e aesm
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IN THE HONB'LE HIGH COURT OF JUDICATURE AT ALLAHABAD

L %}9@ " 71/

4
t

| WM’BS"
Civil Misc, Applah No. igek - |1984

Uma Shanker MI.SRJ?' P ‘ Applicant

In Re ¢ *
Writ Petition No., 4954 of 198%

Uma Shanker p1|SKA e . Petitioner
V/s
Union of India & Others se | Respondent

APPLICATION FOR EXPEDITING HEARING

Bue to the facts and cifcumsi:ances stated in accoma.
panying Affidavit, it is expedient in the interest of
justice that this Hon'Wle Court may »e pleased to expedite
the hearing of the awove cited Writ Petition end direct
i -the office to list the Writ Petition for hesring at an

- early date and as duty mound, |

% The applicant shsll every prays
£ |

F\B\LU’@/
Advocate

LUCKNOW :

Dated s August 24 ,1984 Counsel. for the Applicant




& ~
Y IN THE HONB'LE HIGH COURT OF JUDICATURE AT ALLAHABA
P g SITTING AT LUCKNUW
1984 . f 57 )
AFFIDAYT </ *\ ; |
597/“\\ : ) :
IOH <o R'(j"i _A.:\j
\’ - e E i
i ) AFFIDAVIT
oe Depenent
In Re ¢
Writ Petition Ne. 4954 of 1983
"o |
Umna Shanker Misra e Petitioner
V/s
N A/ / ‘
.o : Respondents

ks

<

Union of India & Others
I, U.Se Misra aged awout 48 years S/o Late Shri BK Misra
R/o PT 9/1 Malviya Nagar, PeS. Khala Baz r do herewy solemnly

[

affirm & state as under ¢
That the petitioner was workidg in the office of the

1e
Respondent No. 3 as Time Scale Clerk.

2. That ineadomestic guarrel with thepetitioner one
Shri CeP.Srivastava died as a consequence the petitioner was
suspended from service on 19-1-1983 andhis suspension oonti-
nued uptidl 17=-@-1988 when the petitioners service was dismissed
from the department vide order contained in Annexure No. &4 to

the Writ Petition=x,
3 That akout 12 years are goihg to elapse and petitioner
is not getting salary f Bor any allowance to meet his domestic

expenses andin the circumstances facing great hardship.

4, That the petitioner's dismissal from service is quite

illegel as no opportunity was given to thepetitioner to show
cause as to why he se not dismisséd from the services of the

department,

Contd sseces 2

RS
\




,i! / - P2 f E%ZZ/jL 3
!

That the petitionrer has filed thﬁ aforesaid Writ

Y
) Se ,
. o . !
etition challenging the sismissal order !as contaipmed in

Arrexure No. 4 to UWrit Petition. [
7,
That the atove cited Writ Petiti?n was acmitted by this
!

6.
Hon'ble High Court and the Hon'ble High Court wes cleased to

dircct the respondents to file the counger Affidavit within
J

5 weeks. !
.;

¥ 7. That it is surmitted that even %hereafter the alkove
cited Writ lPetition wes listed for hean}mg several times-but N
the respondents have failed and soughtj ine to
Court granéed tine to the

M Affidavit. The Hor'ble High
\J
resoondents to file the counter Hffldont onvurlous occasions

file the counter

but the respondents prefer-ed rot to file th¢ counter Affidavit.
1
That Hon'ble Mr. Justice K.hé&h vide his order dated

8.
6=4=1984 allowed the resocondents 4 waéks +time to file +he

counter Affidavit but the same was Pot filed bty the respondents

-
“DJLR 3 even after the’explry of 4 weeks time, and uptil this date.
///(" j:\’?*he learned judge had eleerly 1ndlcatEd 16 nis order dcted
/i M\ 3-4«1984 ot It will be the last ooaortunlty and that ro -
fur her time will be allowed to the respordents to file the

| . -
S

B
N, * %m ter Affidavit. ,,
L v

Thus in the circumstances the Writ Petitionds ready
rl

. 'EV'

‘\ for hearing even though the resaondenfs have voluntarily

preferred not to file the counter A¢¢1dav1t.

That the oetitioner has nof, other means of his livelihood

Qe
and the entire funds of the petitiober is acout to ex»aust
‘ v

and the petitioner is facing great?hardéhip in maintdining his

. three children and wife.
y“l‘. cO ntdo . o3

| @//\9’; ’777 ] é% },’?d
| ‘/




\

10.

poss:.ble.

the above Writ fetition be listed for hecrirg as early as

7@

Thet it is expecdient in the irteorest of jus*tice that

ﬂ“ mmm <L
N A D W

L v v/HQh—va*vuu t~may\ be pleyse
*‘jtve o 1 Nst the W]:ltéb‘ ‘

LUGCKNCW
DATED : August 2M , 1984

\j

A}

i

d Weit 2eN1THiTT d > n
d
ition £9 H—Nety—de !‘[’ and as du%\ mund.wﬁ"

Younsel for the Petiticner

I

V ERIFICAT ION

I, U.S5.llisre the above name& deoorent do hereby verify

my knowlecge and Para 10 of thls Affidavit are believed to

3
1
g}f' Ee\,rue. No part of this Aff1dav1tlls false and mothing

So help me God.

%
C§§ material has been ccncealed.
’ N
N ety

w

LUCKNCW
DATED : August 2

'f _advacate feforesl- -

-

/ “ounsel for the Petitioner
J

I 1dent1fy the denonent whohes

51gnqd before me. V
;ﬁ e, Lgoeas,
i q gg’

4820 et Af/oM by

.....

X 3(/\[\!\661”,......

v
, losa,

Solemnly affirmed before;me 0 Ne 2

Bhri U.Seiisra who is identified by Shri.
Shyi Advocatg, High Courty, Luc?rnw. I have satisfied myself by

examiring the deoonent that he undars+ends the contents of this

affidavit which has been read ou+ and exnlained by me.

L Mo
JAy know Bedch)

i
| jigh ‘ourt, (tuc

,’l b@P’?}“P/”‘f_ e
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1985

AFFIDAVIT
1‘6// .

HIGH COURT
A_LAHABAD

in the Hon'ble aish vourt or Judicature’

at .dleravad, [/
I ,’,0/

i \ R
} wucKnow Jench, Lucknou. §§&:fé‘ﬁ;%;
' sounter-~£fiqaavit on benalf of respondents LL[[

against the application dated .wugust 24,
1984 wOoved By the petitioner Jor awsnding
the writ petition.

1

in re

! .rit Petitisn 0. 4954 or 19¢3.

Lma 5hank91‘ “‘i SI‘a . LI ) o0 0 * e .o Petitioner .
Versus *

- Union of incia and otwers. eee | se. ». despondents.
I, &.U. Tewari, aged abot 53 years, son or 3ri 3anga
) b (&) ; ? o
«am fewari, civisional sngineer Fponcs (.dcinistratien)
vffice o the Jistrict wanager Telepwones, Lucino., o

woreby solewnly affirm ana state on s.t» 28 urier -

1. Iw2t the deponent is uJivisional un_ineer Phones
(..ninistration) :eaépondent,na. 3 in twe instant
urit petition ana is fully aéuuaintea with the

¥ facts o1 the case. Dhe contents or che application
have owen read over and expldined to the deponent
( ' W10 Was understood the same and its para-wise

reply is as follo .s.

% . . P i
© 2. That t-e contents of para 1 of twe asplication need

N no CoIL .envs.

ey

3. ©Swat uith regard to the contents o: pra 2 of twe

Tk s

application unaer reply it is subaistud twns

(]
'% NA ct A 4 petitioner was iismissed on cunc 17, 19:0 unuer

dule 19(1) Central cival Jervicus (.. :ssifiz tion,

L T

wontrol « .ppeal) Jdules, 1955 ane .we dismissal
OrCesd vers issued in accordance with the rules

prevailing at the relevant tise. 4n ohe instant

i




oY

P
t

@ase there wzs no need for issuing any show
:L.j
cause notice Bo the petitioger.

[
i
4. Twat the contents of para Bﬁof the application
urder reply are denied. \It;is further submitted
trat twe alleged appéai datéd Auzust 2, 1980 vas
never received in the offic% oI the responaent.

5. Twat twe contents of para 4 of twe application

uncer reply are not disputed.
l

|
6. Twat the contents ot pura 5for the application
under reply xFx as statea sre denied.
7. That yith respect to the coﬁtenns of para 6 of
the application it is stateﬁ twat the representation
contalining the appeal Qr thé petitioner nas been
decided ﬁ& vide wvistrict uanaber Télephone‘s

order dated wmay 2, 1984,

|

8. Twat twe contents of para 7 or twe application

under reply need no comuents.

9. Twhat twe contents of paras 8 and 9 of X the

application need no comiient$.

That :ith regard to the contents or pora 10 of twe

10.
7 application unaer reply it is subzittea twat
; appellate autwority was deciaed twe 2ppeal on merits

ana in accordance with rules.

i

1l. i»at the contents of para 1l or twe application
Il

nesd no COuL.entsS.




s

Qg*

¢

ey
“
N

, ¢
»

12,

9?‘“’()/

3e

That the amenament application was no force

and deserves to be rejected.

47\/\/[%///%{7

Lucknow d%}ea
Dep@nent.

January 7§/', 1985.
I, the above-named deponent doikeroby

verify twat the contents ot paras 1 to 9 ana 1l

ot this counter-affidavit are true to my own

knowledge ana ﬁtthe contents ot parés 10 and 12
of this efunter-affidavit are belicvea by me to
be true and no part ot it is false;pnn»nothlng
material was oeen conccalea, so heip me God.

AV N h )

‘Debonent.

Lucknow dated

January 15", 1985.
I identity twe deponent whovﬁas signed in

t
|
f

my presences

(UK. UHAON)
Additional btandlng Counsel,
Central Government »

\
hoolemnly affirmed before me mn!Snl s<

atd - ‘fs &l /p.m. mi by Sri d.U. Tewarl,
the depoment who is iaentiried”by Sri U.K. bwaon,
Additional Stanaing Counsel, Cem&ral Government .
I nhave satisfied myself by examining the deponent
that he understands thwe content? of this counter-

afficavit which has been reaa out, ana explained
Merean a %ﬂ‘\deg

by me.

i) ’C/J_@%‘-\
Ho. .,..,I.b-t 3%

m“——.—.—-.—-— eas s 0p cd2 0T
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i
Qw
C.M, .l o.')? (\-) of 1885

| In I'e- u
Urlt Petition 1’0.4954 of 1983

e _
| ;? =
L |
. C,C‘\/ y
¢ N |
/‘7’ : ol
' )
¢/ ' ’
/\ \ G '\'k\/ . . v!l} . o
1Y . IN [HE EON'BLE fLGH COU.T 0¢ JUDICATURE &f ALLAHAB.
_ ) SITIING AT LUCKQY. ll{

P eti tioner

L]

o

Union of India and 0] ners.,

3 Q 0 ' o
| PPLICATION ¥oX FXPISDITE OF THE WHLT
| : r |
I Remor.

i
| The petitioner most respectfully begs to

L BN |

Opp.Parties,

subiilt as unders- _
readsons stated and facts

[
;’1
|
/

|
s /< . ) _ I'hat for the
' disclosed in the éccompanymg affidavit it is
most respectfully, prayed that this Hontble Courtd

|

may very kindly !,lZc pleased to list this apjlica-
,!

tion alongwith pfr’:titioncrs application of early

. : |
listed filed earlier, at a wery early date,
|

Lucknow Dgted:
s gD %LV*&-‘&)

l.arch 20,1985, Advocate
<-—f,’ Counsel for the pPetitionepr.

1
i




|

| o S
| |

%i -
I o | o |
¥ , 1 THE HOX'BLE EIGH COUST O¥ JUDLCAIURE AT 4LL AHAB iD
h - ~ SIITIKG 4T LUCLNOW,
|
. o»“. see

!
WT podldd O}I 1'C.4954 of 1983

G
5

" -V‘ S X ] ’ 5 )
Deponent

LN 4

Uma ghaiker Misra ’l
' |

o In re:
I

Uma ohanker lijisra .o P etitioner
, .

Ver “, s

Sk
Unian of India & oi;sherS. cee

) .Opp.PaI"bi €8,

|

[

AE1DAIT

p | | ’[? -

| |ohanker Mi sra, aged about 49

f

\ - | I, Uma
| | R

years son of La-telff
|

, ’ .
agar,.P.%.Bazar Khala, Lucknow, the

Shri a.K hisra r/oPt.9/1

lalviya K

‘ l

,deponent do herebl*,' solemly affirm and statec o
¥ ‘

. . . A
oath as under: = !’I
]
|
|

1., “hat t‘neipatﬁ. ticner was employed as
' !

Time Scgle Clerk|in. the office of hespondent

e
R Nno«3, . [
f

|

!

2.  rhat the deponent has filed this .rit




-2- o

j

P etitbon no.4954 of 398.:7' before this Hon'ble

. Court walch is pending “Jilsposal after admission,

3. rhet the petit{’ oner wiag. suspended w.c.f,

19.1.1973 (#.N.) and pemained suspended for about
l.c, uptily 17.5.1980, when

werTd.

the petitioners serviices was dismissed from the

7 years gnd .5 months ;

1
1
i

department, since 1‘7%6.'1980 he is Xxx not getting
any salary nor any ,ajfllowance to meet his domestic

expenses, {ius for the last 4 yeirs and 9 months -

he ié facing great;f'nardsl‘ﬁ.p_.

Y

4, Lhat on 2£.9.1983 the above cited writ
petition was adm:}i/tte_d by th_j.s dontple Court.
The Counter .ui‘fl avit was _fil ed by the respondonti
in Jeptember, lé84 and the re-joinder ai‘fj:davit
ha's been filed on 6.11,1984 in this Hon'ble

|

Court, rhus th,c! case is ready fo_r final hearing.

5. Jhat the petitioner has no other means

of mis livelifhood and he is facing great
hapdshi ) in ;féxa~intaining his family including

I

two childrer asd wife,’
i

i
I

Ge Th{it the pe’ci‘cioner moved an expedite

|

l
If

applicatign on 25.8.1984 on which Han'ble Seniox

Jud ge Mr.':" Justice X,5,Velma wac pleasal to

/14.12.1984 to put up the same alter:




Rt

A

PEs.

. hé‘é;og(ﬂo LI
b?t‘?‘g-%-- :

11y

/
=3= )
' ,U ) .

| -
e That the c')'ffice has not listed the same
oan 15. 3.1985 as ozdered by i

’112 1084 &s such the necesgity

ion'ble senior Justice

Mr, X,o,Vermda on l

I

of moving this secoriid applic tion ass arisen,
i

j
[
[
l

J
Se That in the kiux interest of justice it
is expedient to 11!5‘5 tids application alongwith |
!’ . |
d eponentts earliej toplication &s per oxders of '

the Hon'ble seniod Judge, | |

Lucknow Dated: _/’[ %@@;}

March «10, 1985, il Depop.ent.'

[
vEALS fh___; AII0L

{ -
the dfponent named above, Go herchy

.

0.

[
)
,.conuen.,s of pdr'c;graphs 1 %o

veri'fy that tue
]
dre true to my own knowledze

| this affidovit lo
part of it is l’i\lse and nothing material has bCe-n

cancealed. =0 help me God,
I

“Luc L5 OW Uated' ’/ w%

iiarchA 7 ,1985), | Depon ent.

. I :.d/entlfy the deponent, who has(z
signed oefore me @;ﬁ 9?
o a (i
.31 Jgivocate. ’)

Solemnly affi 2ed bofore me on X0 =3-85
&t o B"d.m./p ‘» by Sri Uma shanxer lMjgra
the deponent{/whno is identified by Sri.
advocate Ingfl Court, at allahabad,

e;/satisfied myself by examining the

J
depanent thg!t he understands the contents of this

(f N '
affidavit widcia have been read over and explained

]
bhefore me, fr/
[ t Fa
- ' ’r_ :
l _ : [ : /g/\\‘

I hav

u
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ORDER SHEKT .

No.

LOSH  orissg

Vs.-

1
|
.Y . |

4

‘Date

. Ll
Note of progress of proceedings andfrbutine orders

Date of
which

case is
adjourned

2 J

3

Jow Mo

Z—‘S'R‘S’ ) M@\{&iﬁ LIRY | &t S
S

€ ol b

Lo
7 ) "
El

¢

e 9 85«[1;(@,\ QN{L\HI -2 Q933

- ULw 4 ! .{M:{

4
i

TS

,25 GO md LT b B3y -84

P )

It

3. 10- &A“i\‘@' L e B

Sg 33-8v frv "ﬁﬁf'

|
]

o

‘\’N‘?(er,_) walk e A E"r:ﬂ%

A ,‘i
C v

‘i}'\z ) O\/b’«?e LJLLL&.M. v

éU&V\Q/\/@bv\/\é«.M—‘ @"i Ak /bc/(L:L[

ro- ‘




\N/\

.. e e 3
LD Lnaasser Lasra
.

alfidavit

2iwgil ldse. o lictrtiod o

ir ro: i

.eference cebivion Tol.tIT

T . i
SQTSUS

Uaion o7 Lmiia i otlers

o? late iri ...
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I, the a.ove=-13ned Cen nent do hereby Boleinly

aftirm

o this afiidav

i

a:¢ veri - that tl‘no contets of naras 1 to 3

are 'trllze to - kmo.lel~e. Ifonart

o

i

of it is false and nothing material has been

coi.cealed so hel" ne %odi

10/«

| @wﬂﬁ%ﬁ

|| -)»: .r\srrjar1

toaega A

‘ T i7entigv bthe fdenonent 0
. 178 ziefper TveTore ne.

| (o

| davoene g

sclefml: a:fi:ﬁ}med beloe nHe on /f#/w/if

atb?.gc.x//‘{/.’.“.by SriJma Laiier .isra the de~cuent

who has been ideatiried ‘f"bj-’ Sri ocanhatar Jlevari,

aCveocace,-dsnbourt,sllafanhadc,Licizion 3ench, lmcinov.

I have fully satisfied nysclf in examining

tiie Ce;onent that e understands the condents of

tuis a.fidavit

DY me.

walcit has teen read over and emnlained

Chove

|
(K. M, SRIV.STava)
Oath Comiaissioner
Highi Court
|3 [ TR vy AU

Date .. H .{ﬁq/é?
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BEFORE THE CENCRAL ADMINISTRATIVE TRIBUNAL,
SIYTING AT LUCKXOW.

Misc. J
civil/Application No. of 1988

F V
|
application for summoning of
record. .
. In
leference Petition No.1477(T)/1986
Uma Shanker Dixit W e+s Petitioner/
ExKxiksxa | Applicant.
|
Ve#sus
Union of india through the
Secretary to Govt.,Ministry
of Communication,New 'Delhi
) and others. «ssOpp.parties.
1
]
fe applicant/petitioner most respectfully
submits as under:- '
1. That the petitioner/applicant in the aforesaid
reference retition h&s challenged the order of
dismissal and the appellate order. One of the ground
’j Ty ‘
dvtdiilV“L<962PP~\r' - raised in the reference petition challening the

&14:;. > ebdkﬁ?£94y1<LkOIder of dismissal is that the appdnting authority

_[.\wl- ., - . . .
,ogmj\,gllktd[A«/kx,n7 did not peruse the judgment of the Hon'ble High
‘ﬁ%f/\m Court convicting the petitioner and by reducing the ‘
:\
231“|1¢> punishument . |

|
2. That the petitioner/applicant has also prayed

in the petition that the record of thefile no.MST/
|

QF/USM be called for. |

3o That in the rejoinder affidavit the applicant/

//DJL/U' petitioner has stated that the appointing authority
N |

¢ has passed the orderiof dismissal without going the

judgment of this Hoﬁrble Court as the same was not




available with the appo%nting Authority.

4, That for ascertaiﬁing the correct position

as to whether the apPoiﬁting authority had considem

|
‘the judgment of the Hon'ble Iligh Court at the time

of passing of the impug%ed order of dismissal, it
is necessary that the rille no.uST/QF/ USM regarding

the disciplinary action lagainst the petitioner be
[

summoned from the custody of the respondent no.3

; .
¥®» Xxmidxeato which would ronclusively prove as to

I
|
[

whether the judgment was| on record at the time of

passing of the impugned
[
|

order of dismissal or not

and whether there was any application of mind by
i

the appointing authority!in passing the impugned

order.

5.  That though the request has already been made
in the main petition butjtheapplicant is making a

separate application to énsure that the Opposite

parties no.3 may produeeithe relevant file before

the Hon'ble Tribunal in the interest of justice.
PRAYGZGR
|

VHEREFORE, it i$ most respectfully prayed

that this Hon®ble Tribu%al maybe pleased to direct
the Opposite party no.é %o produce the file no.
MST/QF/USM before this H%n'ble Tribunal and this
Hon'ble Tribunal may pasé such other orders which

are deemed just and proﬁer in the ircums tances
i

of the case. f (L L o

Lucknow:Dated : i (S.K.XALIA)

November 25,1988 ﬂ Advocate,

Cou?sel for the applicant/Tect.
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- TH. UI'IOT OF INUIA y

Y

3.7C50 Tl Cuiiiadl &?LITIF%:&TIVU nIoUTAL, ALLLHAZAD
|

3.0C , ALLAHABAD: “
|
CIVIL LiI6G. appnIcstiod 7. A-BlT oz 1088

Al
I n |
I

ReoGl, TEATION NCL 1477 (1)/86

-
il

District: Lucknou

Uma Shanker liisra | e Applicant

I
Vi R SUS

PPOSIS, PARTILS

. e
—— i U

B A e 2 )

APJLICATICT FOk R.STOUATION OF THa GASE

Th.t for the ﬁacts, reacons and circumstane
I
ces of the case narrated in the accompanying afrfidavit,

it is most respectfully p%ayed that the Hon'ble Tribune
al r.ay be graciously plea%ed to restore the siforesaid
case and provide full oppértunit; to the ap:licunt

to prove his case vpefore %he Hon'ble Triovunal and

‘\
also issue or pass any other or further order or

orders deem fit and prope® in the circumstances of
. Il

the case.
\
e
(‘/./J‘

ADTGCATL,

[
]
|
I
D .-i-a‘« ‘u r4 : .
LUCKNC L | ,
# N\ b /\1
]
b
!
COUNMZal »Ca Tis (P2LICATTTS




G Bt

\ ‘ '
BpAC . Sl CUNTWAL ADLIVISTAARIVL T21B

LULATTABAD

- e
_3 ~.C'i’ ié —tid

UTlAL, ALLAHABAD

[N 9

[
v Tec. APPLICATIEY r0.8-8/7 CF 1988

N "“
a wIAT IT '

In !
w1477 (D) /85

o alCTATTICH MO,

; Sisteict s Luclknoy

o
- Aar)

TUma Shnanker .Jisra

Vo o S ol

g i 'A‘T lo:r OJ(.;\ I "”;IA “

4 wnm

..isra, azed about 52 years,

I, Uma Shanker’

son of Late Shri Sam Krishhs ..isra, resident of 2T.8/1,

l.elviys Yagar, Police ?taéion Tazar ith.la, Lucknotw,

the deponent, do hereby mdce oath and state as uniirsa

1. That the applicant is the concerned
Central Government employbe in writ petition Wo.4954/

1683, filed before the Lucknou ench of the Hon'ble

iz Court, illahabad.

That the saiﬁ vrit petition was transferred

Ze
to the jon'ble Tribunal for Jdisposal and vwas registered

there with registration nuaber 1477 (T)/83.
i

That the applicant, »ho has been unemployed

3.
for = very long time fell seriously eick and was unabls

to nove from Septerber 1, 12867 to [ebruary 10, 1883.

Lo - That the .pplicani has coze to know. that
. ? A
nis case vith the abova-said reglstration numbcr was

Aierissed in def.ult onh 3.5.1287,.

5e Th:- ¢ the #pplicant being seriously ill
could not attend the Zon'ble Zribunal on ».8.1087
¢ -ﬁ - c in:_;}‘. 3

and also could not inforz his counsel fhri
j
\: - . LI 2




'2'

vho is a very busy Advocatek
S That the applicdant in proof of his siclness

|
filing a medical certificate as ANNEIURE T @ 1

is
to tais application. !
7. That the aforesaid default on' the part
oI the applicant was due ﬁb compulsion of serious

. i
sickness and was not deliterate and, es such, 1is

liable to be condoned by the lon'ble Tribunal and

as o result of it the afo#esaid case is liable to
be restored in the interest of justice.

J
8. That the apprcant prays that the Hon'bdle

Tribunal be pleased to restore the aforesaid case
and provide full opoortunity to the applicant to

3 .
prove his case before the !lon'bls Irivunal.

S. That the counsel of the applicant Shri

§..fingh has categorically inrormed the applicant
that he has not receive@!any information from the
ilon'ble Tribunal about éhe exoarte decision in the
aforesaid'case so far a@d the zpplicantm who vieited
allahabad on %5.2.1988 inspect€d the file and ctme

T e

to knou about the dismi%sal in default of "is case.

10. Th.t in the intcrest of Justice the

Jon'ble Tribunal be plgased to restore the case.

LUCKM0 s { C;;LF?EQ?7£#§7

- meTy. O ¢ : (U173 SFAK & .I8A)
'ﬂT«-D- 25.2.1988. y APPLICA'\TT

-T

VERIFPITCAT IO

If
I, the above-namei deponent, do hersby
verify thet the conten*s of peras 1 to 1C of tais

affidavit are trve to my own knouledze. "0 part of
|

. ]
it is false and nothing material has been concealed.

So, help =e God. |
i ...3




@Q

: v
Verified and cigned this 29md day of

February, 1°8S within the court Premires at

ishra)

(uma Shﬁnker
%oplicant

Lucinov: \
dateds ©2.2.1988.

J

I know personally and identify the ‘eponent

who has signed in my presence.

o
ﬂ/ﬂ?

' advocste”

5y 2-8% < | c-';w-AM/P*M[ 'b;tlwmg,;uv\h/
\mka/r s o w \dmih_&u_if b4& g
T DT dh Adreess e
\, A e T‘”‘%\r‘ - m:)_vj%
| gi ilgxwwnkJAfﬂiTL£ cLu¥m&“J»\,- fd L
J‘% if Wit é’ST&xw__*‘s SN s I K_é}

,/42¥L§LQm4ﬁg

! (4. A. R, CHAUDHR
()\ i CONILIISSIONER
igh C art. Allithabad
J Lu.ta w B 1ch
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3efore the Central Administrative Tribunal,
uircuit Bench, Inclknow.

Civil Misc,application io, of 1989,

On behalf of :-

Union of indla & Others .. applicents/
despondents,

-

in

reglstration :.0.1477(T) of 1986,

Uma shanker iisra .. .. petitioner
Versus.

Union -f India thfzugh the
oecretary,Govt. of India,~inistry
of voununication,de® welhi & Others.. Respondents.

To,
The Horn'ble the Vice Chaiman and his
., sther companton Kembers of the aforesaid Tribunal:
4% ; / e The humble application »f the abovenamed

applicents kostfdespectfully showeth a s unaer:

(%%§\ éﬁ?@ That the sakdt apolicetion filed by
aszi{§;2Lthe counsel for the petitioner is not supported 1

by any affidavit,

/// Zo fhaf t-e sald application is misconceiveq
one and has been filed with a view to rowing and

fishing of enéuiri in the case which is not

v




)

e 2.
warranted under the}?rovisiéns of the act, It
is submitted that Uﬁa Shanker Misra was employed
as T,s.,llerk in‘thejoffice of D visional ingineer
pPhones, ILucknow, He was suspended vide “ivisional
Fngineer ?hones,Lucknow Memo No, 3F/U3M/2 dated
19,1,1973 with effeét from 19.1,1973(fx e Noon)

on accaunt of eriminal charges against him.

3. That Sri Uma shanker Misra was
convicted and senténced to Life Imrpsinment
under Section 302‘5f the India . PenalCGode and
five years digoroﬁs Imprisonment under Sectlon-
449,I.r.u. by drifﬂ.ﬂ.dinha,learned II Temporary

Civil & sessions Judge,Lucknow.

4, That 3gainst the judgment of the
learned II Temp, Civil & Sesslons Judge,Lucinow
the petitioner Uﬁa Shanker Misra preferred

an appeal before the Hon'tle High Court ,Bench
at Lucknow., The 5a3id appeal was decided on
8,11,1978 and the Hon'b. e High court substitut ed
the Life Impri.onment to seven y=ars' #. 1.

and a fine of #5, 2000/~ was imposed and in
default to suffer oigorous Imprisoament

for a further ﬁerm of three years under section-
304,°art-I, [.P.u., His bail was cancelled

and he was directed t> surrender forthwith

ts serve out the remaining portion of his seatence,

o

—_—




\{4(

.3
5. That tre Di%ciplinary authority after
careful consideratiou ?f tre facts aud circumstances
of the case and in vie& of the judgment d ated
8.11,1978 passed by th}s Hon'ble Higit vourt
dismissing the petitioner in exercise of
pover conferred unde# dpz fule-19(1) of Central

Clvil Services(Classification,Cohtrol & Appeals)

d1les,1965,

6. That Rule-19(1) of the aforesaid Aules

enviszges that a: order can be straightoway
passed by the Discipiinary authority to impose
the penalty without following the prescribed
detailed procedure unaer rules-l14,%5 and 16

of the sald miles.

That in regpkyxkoakhexemkantsxaf view

7
of the above facts :and the facts mentioned in

detail in the accompanying counter affidavit

it is reSpectfully‘prayed that the application
dated 25.11.1988 filed by sri o5.K.Kalla,Advocate
on tehalf of the applicant/petitioner be rejected.

P aAYER

It is,bherefore,most respectfully
preyed that this Hon'ble usurt may graciously

be pleasec to reject the application filed by
S5ri sS.5.Kalia,advo.ate on behalf ot the app.jcant/

petition on 25.11,1988, <:1§;>_ e

Dt. 2. 9 ,89. (ahhox eohiley)
M ’ ; vcunsel for the uai:nngia
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\ AFFIDAVIT !
L 317 counter-sffidavit
L PIBH ;
S In
. —— ‘;
. Clvil Misc, Application No, of 1988
In

1

Registrztion no.1477(T) of 1986.

[ 3 Q'\’Q

Uma Shanker Misra .. .. Petitioner
! Versus.,

Union of India thraugh the secretary

Govt,of India,Miﬁistry of vommnication

New Delhi and others.. .« Respondents,

o

S. A R,
Affidavit of Bﬁ%:ﬁa?g,

aged about 45 years son of

- i :
: < S ‘ , sri C IS5 M. p\d{a*v
R =\(§§ e i %H%adhmi;z;z;:?, {gtﬁa*
' P \‘\\.p \ . )
: Luc imow,
] Deponent.
} I; the deponeat,abovenamed,odoyhereby
? !
solemnly affirm and state as under:
1, That the deponeng is working as
A&SVM /’vr?hwu.: LEst T2
y Telophones,Lucknow and has
been autho:ised to file the present counter
affidavit on behalf of the respondents in the
; aforesaid case. He is,as such,well acquainted
. ;
s with the faets of the cases deposed to below.
% R,

- >A 8%
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2, That the deponent has read the
applicatiosn filed by the counsel for the petitioner
which is not supported by any affidavit ,and has

fully understnoad the ¢onteats of the same,

3. That thé said application is misconceived
and has been fileé with a view to rowing and fishing
ﬁﬁ$5f enquiry in the case which is nst warranted
under the provisibns of the act. It is submitted
that Uma Shanker misra was employed as T.o.Ulerk
in the office of Divisional Engineer rhones,
Lucinow . He was suspended videvivisional cngineer
fhones,lucknoy ‘memo w3, ;F/U/2 dated 19.1.1973

with effect from 19.1.1973 (Fore noon) on account

of criminal charge agecinst him,

4, fhat sri Uma shanker Misra was convicted
and sentenced to Life Imprisocment under Section-
302 of the Indian Peral Uode and five years
Rigorous Imprisorment under Section 449,F.r.C.

by sri R.i,sinha,learned Il Temporary civil &

Sessions Judge,Lucknow,

5. That against the judgmént of the

learned II Temporary vivil & Sessions Judge,
Lucimow the petitioner Uma shanker hisra

preferrad an ap eal before the son'v.e Ligh vourt

. 1.
Lucknow Bench. The said appeal was det¢dded on
Bt ¢
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8411.1978 end the Hon'ble uourt substituted the

Life Imprisonment éo seven years! r.I. and a

fine of B2000/- and in default to suffer Rigorous
Imprisonment for a:further term of three years
under Section # 3?4,Part-1 ,1.P.C., His agﬂégi
bail was cancelled:and he was directed to surrender
forthuith to serve?out the unexpired portion

of his sentence.

€. That thg Disciplinary authority after
careful csnsideration of the facts and circumstances
of the case and injview of the judgment dated
8.11.1978 passed by this Hon'ble Court dismiss&ﬁé"
the petitimer in éxercise of power conferred

under Rule-19(l) of Central Civil Services
(classification5Coﬁtrol & Appeals)Ruleg,l1965 .

e That Rule-=19(1) of the aforescid fules
envisages that an @rder can be straightuway
passed by the Disciplinary authority to impose
the penalﬁ;/Qithouf following the prescribed
pdetailed procedure under Rules~-14,15 and 16 of

the saié rules,

8. That in reply t> the contents ofpara
n>,1 of the application it is submitted that the
same are mrtters of record hence can be suitatbly
replied st the time of argumcnts of this setition.

It is submitted that the Disciplinary authcrity

A—<p, z.,gj’




ode
had gone through the judgment of the Hon'ble
Hiéh vourt convicting the petitioner, It is
submitted that the canviﬁtion of the petitiomer
was maintained.Reduction of sentae ce is »f no

consequence,

. Thet the contents ofpara no.2 of the
application are not admitted. It is submitted
that no such preyer is mede in the petition

and no orders were passed by the Hon'ble HighUourt,

10. That the cbntents of para no.3 of the
applicstion are 1ot admitted. It is submitted
that the same are matters of xﬂégi@ arguments, It
is submitted that fai passing the order it is not
necessary that copy of the judgment be submitted
by the pet tioner alone. The Department can get

the copy through its own source.

11, That the contents ofpara no.4 of the
application zre not admitted. It is submited that
the petitioner is trying to rowing and fishing
enquiry. It is submitted that in respect of
discipilinary action against the petitioner the
production of file no,M3T/QF/Udi,as alleged by

the petitioner ié not at all necessary., A detailed
counter hffidavit has been filed on behclf of the

Department which contains the correct fects.
=

T A Xy

}‘ H.L,%f
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xgx It is submitted that the production of file

is not at all necessary. ‘he petiticner has moved
the application malicisusly with some ulterior

motive,
1z, That the qéntents of para no.5 of the
application are wrcqé. Itis submitted that the
averments that request has alrcady been made
in the main petition by the petitioner for
production of the file is absolutely wrong. The
petit oner in paras nos.28 zad 29 of the petition
has referred to ﬁith regard to the disposal of
his appeal by tpe District Manager(Telephones)

while the assertians made in the present

spplication is somewhat cifférent. As such the

production of file is not at all necessary.

13, That the preyer made by the petitioner
for summaniﬁg of the file is based ¢n unsubstantia
facts, /o affidavit in support of the averments
has been filed by the pet tioner and confidentia
file cannot be summoned /produced before the
Hon'ble Tribunal to enatble the petitioner for

making rowing ana fishing eaquiry in his case.

14, wf That it is expedient and in the
interést 5f justice that the applicaticz dat
25.11.1988 filed by Sri 3.K.Kalila,ddvocate
on ﬁehalf ;? the applicant/petitiocner be r
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verify and declare that tke contents of paras

oS, .| m& -

of this affidavit are true to my personal
knowledgejthose of perss nss..3 o (\ﬂ

WA

@A

.6.

I, the deponent‘ébavenamed do hereby

it

of this affidavit are‘based on information

received from perusal of the pavers on record;
' \ov -

these of paras nos.. & ——————

of this affidavit are based on legal advice;
which all the deponent believes tobe t rue;
that no part of this affidavit is false and

that nothing material has been concealed in

it.

59 help me God.

=an

Depone£¥f3"2§

‘ |
I, R.C.Yadav,clerx t> ori Ashok Mohiley, ‘
Advocate,High Court, Allahebad do hereby declare i

that the person mifﬁngvﬁg}i\afgloavit and alleging
himself tobe sri B.8<Garg iz the same person

who 1s personally knwon to me,
— oo | St gk zw/%/

P

9 o /c&’(@(g\
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Solemnly affirmed before me om this Ju v
day of Feb,,1989 "at {2 Jea.mm /pom. by the deponent
who is identif ed by the aforesaid clerk,

I have sctisfied myself by examining
the deponent thail. he uncderstands the contents |
of this affidavif: which have been read sver

and explained to him by me.

' Cath Commissioner

Nyiwda koo . Ny e

‘ \
OATH FOMMISS IMINER
Hivh tagrg Al h.bad, |

P TN OW

N sy g L ‘
B,? & /itr\, 7;7
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Court fee remitted vide Notification No. M-1015/I-602(1 [

Date(hlgust 5, 19,6 published in U. P. Gazette .
Dated August 10, 1946 Part I, page277.

E‘/ | i 1Y Al

T burad
IN THE CENTRAL ADMINISTRATIVE]ADL. BENCH:ALLAHABAD.

. @V‘#‘* Jean No...... /L{?? /ST of 1;986‘&()
- District : /ﬁlﬂkﬁl r

i

. fPetitioner/
Shox U a Stham bty g?tWrry Appellant/
'Applicant/
f:"
VERSUS !
Respondent/

(,\-’Vut\m 9’€~ G de g&jﬁ‘iuﬁf—\ ;‘bpposite Party/

T, ASHOK MOHILEY Additional Standing 'Counsel for the
Government of India(except Income Tax and Railways) at the
High court of Judicature at Allahabad, appear on behalf of:

The Government of India/Union of IndialCentral Govern-
ment (except Income Tax and Railways)“"and ;

.......................................................................

........................................................................

Respondent (s)/Opposite Party (parties) Nos..................
who is/are the Petitioner/Appellant/Applicant/Respon—

dent/Opposite party in the aforesaidicase.

ASHOK MOHILEY

Presenting Officer

Central Govt.
Dated : ff\llahabad.

|
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Ly § insgined, To me the contemner appeprs to be an arrogant “Dlroga” who - TJ '
E gantato tell the citizens that it is bis wrjt, which will run supreme. For such ;
ay E a0 arrogant and lnduc:plmed person, sftenieace of fine will nov meet the o
1er  ends of Justice. 1
‘be 34. 'In view of the ahove, the opposite party is convicted of committing E
"', B civil contempt of the Court of Jydge Small Causes, Lucknow. For this i
' 9( contempt. be shall be detained in civil prison uoder Section 12(3) for a , 3
10 Btoeriod uhh:rty days. Ia order to ¢goable the police administration to make i
he B srraogement during the périod the opposite party remains in civil prison. HE
U8 B {defer the execution of the order fill 14th July, 1985. On 15th Joly, 1985 : - ;
?f & the oppotite party shali appear before the Additional Registrar ofithis Conry ; f‘"
‘1 & .0d he shall be committed to thefcivil priton. The opposite party shall also ’!' 4
“'® & oay the fee of the petitioner’s ¢ounse! which is fized at Rs 300." A copy of B B
_Eg E this judgment shall be sent to the Senior Superintendent of Police; Lucknow, ; 3
t,d 3 withio fifieen dayl to enable hifh to make the necessary arrangements and "
7y K gghcve the contemner for undefgoing detention in civii prison, -i E
a - — | I
‘j ALLAHABAD HIGH COURT (LUCKNOW BENCH) b
e Before Hon’ble Mr. Justice K. S. Varma and. . . 1
ce " .. Hon’ble Mr. Justice S. Saghir Ahmad i
4 Wrii Petition No. 1701 of 19885~ * -
S Decided on July 12, 1985 RE
»f @ Jamusa Prashad Shukla - we  Peitioner ; § !
E Versus - : - ‘ '

.  State of U, P, and Others we Respondents. - _
+ g Civil Service—Dismissal—Constitution of India, Article 311(2), second !
s ,:P{DVIDD, clause (a) —Applicability—The said provision, held, not applicable :
-t j-to dismissal merely on the ground of conviction on a criminal charqe. . 3

s ; A perasal of the impugned order in the tosfot case will Indicate that the "

5 % detitioner has been dlsmissed merely on the ground thas he bas beea convicted '

7 § % a crimizal charge. - The basls of the order Is ot the conduct which has led .

3 bis co;jedon on a criminal chxrge Clanse (a) of the secood proviso, i

X fﬁenf oes 8ot apply to the facts of the present case and, therefore, the i

r Rqitirements of Article 311(2) bad to be complied witb, ' (Paras 8) : 3 :

) ¥ W. P, No. 806 of 1985 decided on 19-2-1985, partly dissented from. 1

: . 1984 LCD 294, referred to. _ . ' oK

 {(Delivered by Hon’ble S. Saghir Abmad, J.) ' o ¥

£ On July 12, 1985, we had allowed this writ pcmmn by a |hon ordct : il

| Yhich is quoted below :— - il
2 “For the reasons to be recorded later, the writ petmon is allowed
and the order dated March 28, 1985 contained io Annexure 6 is hereby
quashed. It will be open to tbt': opporite parties to psis a fresh order

o ———

i!%,«
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after appropriate disciplinary proceedings opportonity of hearing ¢q

defend himself. There will be no order as to costs.”
We now proceed to give our reasons.

2. The petitioner was a lower Divmon Clerk in the Dcpartment of
Medical Health and Family Welfare. He was named as one of the accused
in the F.I R. lodged at P. S. Kamlapur, district Sitapur on July 28, 1980 a
about 9-00 p. m. on the basis of which a case under Section 302, LP.C. wa,'
registered against the petitioner .and his amociates. The petiticoer way
oltimately found guilty and consequently convicted under Section 802, LP.G,
for the murder of one Jagan Nath and seatenced to life imprilo_nment is
S. T. No.946 of 1980 decided on February 8, 1985.. The petitioner theg

‘§led Cr.A. No.100 of 1985 in this court which was admitted and the
petitioner has been rcleased on bail. The petiticner who was suspended vide
order dated September 26, 1980, has b-en dismissed from service by order
dated March 28, 1985,

3. TItisthis order which has been challenged’ by the petmoner in thi
writ petition on the grounds, inter alia, thas the opposite partics, in paning
the impugsoed order, have violated the provmonl of Article 311(2) as he was
not given -an opportunity of hearing and that he has been dismissed from
service merely because he has been con_ﬁcted under Section 302, 1.P.C. and
sentenced to life imprisonment. T,

4, The question whether an opportunity of hcarmg is to be given to a
person convicted of an offence before dismissing such person from service is |
to be answered on the basis of the language employed in Article 311(2) u
also the language of the exception carved out in the second proviso to the
said Article. Article 311(2) provides thata person cannot be dismimed or
removed from service or reduced in rank except after an enqui1§ in which he

is informed of the charges agdinst hinr and given a reasonable opportunity of
being heard in respecy of those charges. The exception is contaiged is
clause (a) to the second provisd which reads as undcr.
“Provided further that this clause shall not apply—
(a) where a person is dismissed or reduced in rack on the grousd
of conduct which has led to hu conviction on a eriminal
- . . charge; or ’

L

(¢} ..........................." . .

5. Clause (a) of the second proviso which has been quoted above clearly
contemplatel “‘conduct’’ which has led to his conviction on a criminal charg‘
and if the basis of dismissal or removal js the “conduct’, then it will not b
obligatory ‘om the disciplinary authority to comply with the requirements of
Article 311(2) bgzt if any other factor is the basis of dismimsal or removah
then an claborate enquiry has to be held and an opportunity has to be give?
to the concerned cmployee. To make It more clear, if the dizmissal of
removal is based oo conviction alone, i e., if the disciplinary authority
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dismisces zn employce merely becsuse he is convicted on a criminal charge;
clamna) of the second proviso will nos apply and the requirements of
Acticle” 311(2) will have to be followed. This is the view which has been
taken by thia court in a recept decision by a Division Bench of which one of
pe (Hoan’ble S. Saghir-Abmed, J.) was a member, in Trilok Chand Sharma v.

State of U. P. and Gihers, Writ Petition No. 806 of 1985 decided on Fcbmary
19, 1985. It haa been observed in that judgment as follows :—

“It will be noticed that an exquiry contemplated by Amclc 311(2)
i3 not to be held where a person is dismissed or removed etc. on the
ground of conduct which bas led to his conviction oo a criminal charge.
What is important ia that the basis of the dismissal etc should be the
conduct which bas led to conviction and pot mere conviction. The
conduct spoken of in clause (a) of the proviso referes to the conduct as a

- Government servant. In order, thercfore, that a person may be dismissed
or removed from gervice without holding an enquiry as contemplated by
Article 311(2), bis conducs as a Government servant, which has led to
hic conviction, shenld be the basis of removal,  If the dismissal order is

bezed on the groonnd of mere cooviction, it-may not be pomibleto

dicpense with the enquiry, as it would not be covered by the Excepuon

contained in clause (a) of the proviso.”

6. The obscrvation made above that the conduct spoken of in c]auac (a)
refers to the conduct of a Government |ervnnt gives restricted meaning which
" fs not contemplated hy it.

7. A similar view has also been taken by brother 5. C. Mathur, ] in
State of U. P. v. Sadanand Misra and Others, 1984 Luckoow Civil Decisions 294.

8. A perusal of the impugned order in the instant case will indicate
that the petitioner has been dismiited merely ob the ground that he has

been convicted on a criminal charge.” The "basis of the order is not the
conduct which hag led to his conviction on a criminal charge. Clausc (a) of
the second proviso, therefore, does not apply to the facts of the present case
.and, therefore, the requirements of Article 31 (2) bad to be complied with.

9  Por th» reazons stated above, the writ petifion is allowed acd the

ordcr‘wmb 28, 1985 contained in Annexnre 6 is bereby quashed. * It

will beTopen to the opposite parties to pasws a fresh order after taking
appropriate disciplinary proceedings in which the petitioner is afforded
adequate opportunity of hearing to defend bimself. There will be no order
ac to coats.

Writ peﬁfion aliowed.

M T g e o, e e — . —
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‘¥ imegined. To me the cootemndr appesrs to be an arrogant “Daroga’” who
. ¥ wantz to teil the citizens that it ig his writ, which will run supreme. For such
‘ 'j\‘t‘g‘;g‘m and mducnplmed pgrson, a sentence of fine will not meet the
§ cnds )umcc. '

‘ 34. 'Ia view of the above,/the opposite party is coavicted of committing .
¥ civil contemnpt of the Courtf of Judge Small Causes, Lucknow. For this
& cootempt, he shall be detained in civil priton unoder Section 12(3) for a
/ period of thirty days. Io order to enable the police administration to make
| arrangement during the péfiod the opposite party remains in civil prison.
f Idefer the exccution of the grder till 14th July, 1985. On 15th July, 1985
b the oppouite party shall appgar before the Additional Registrar of this Cours
f and he shall be committed fo the civil prison. The opposite party shall also
’_’pay the fee of the petitioper’s counsel which is fixed at Rs 300. A copyof
. this judgment shall be sentfto the Senior Snperintendent of Police, Luckoow,
3 within fiftcen days to enable him to make the pecessary arrangcments and
 gelicve the contemner for andergoing detentioo in civil prison,
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::’; ALLAHABAD HIGH COURT (LUCKNOW BENCH)
for- Before Hon’ble Mr. Justice K. S: Varma and -
“ree " . Hon’ble Mr. Justice S. Saghir Ahmad
y Wrl{ Petition No. 1701 of 1985 '
In Decided on July 12, 1985 .
of [ Jamusa Prashad Shukla . Patitioner ; aE
Versus : - o o . f f
be | State of U. P, and Others we  Respondents,
Jle . Givil Service—Dismissal—Constitution of India, Article 311(2), second
~is f proviso, clause (¢) —Applicability—The said (provision, held, not applicable
Wt  to dismiwsal merely oo the ground of convnctxon on a criminal charge. u
e A perusal of the Impogned order In the tnsfot case will indicate that the !
b JF petitinner bas been dlsmissed merely on the ground that he has heea convicted g1
1y f 43 & criminzl charge. - The basis of the order Is not the condoct which bas led A4
E % his convictlon en a criminal charge. Claase (a) of the second proviso,
. ;&crefore, does aot apply to the facts of the present case aod, therefore, the X :
r  Rquirements of Article 311(2) bad to be complied with. (Para 8) '
3 [ W.P.No. 806 of 1985 dccided on 19-2-1985, partly disented from. b
r § 1984 LOD 294, referred to. i
: ,(D irered h& Hoo’ble S. Saghir Abmad, J.) i
: \(‘}ﬁuly 12, 1985, we had allowed this writ pemlon by a short order ‘)
.3 a is quoted below :— i
’ “For the reasons to be recorded later, the writ pemlon is allowed ‘
s and the order dated March 28, 1985 contained io Anaexure 6 is herehy :
! . Quashed. Iy will be open to the opposlte parties to pams a fresh order ' :
3 ‘
. i
| |
l
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after appropnate disciplinary proceedings opponunity of hearing ¢,
. defend himself. There will be no order as to costs.”

We now proceed to give our reasons., _

2. The petitioner was a lower Division Clerk in the Department of
Medical Health and Family Welfare. He was named as one of the accused
in the F.L.R. lodged at P. 8. Kamlapur, district Sitapor oo July 28, 1980 g §
about 9-00 p. m. on the basis of which a case under Section 302, LPLC. wy']
registered agaiost the petitioner and his asociates. The petiticner way §
altimately found gnilty and consequently convicted under Section 302, I.P.Q, |
for the murder of one Jagan Nath and scatenced to life imprispoment iy §
S. T. No, 946 of 1980 decided om February 8, 1985. The. petitioner theg

‘filed Cr. A. No. 100 of 1985 in this court which was admitted and the |

petitioner has beeo released on bail. The petitioner who was suspended vidg {
order dated September 26, 1980, has bcen dismissed from service by order
dated March 28, 1985, . o

3, It is this order wh!ch has been chalienged’ by the petitioner in ‘hll

* writ petition on the grounds, inter alia, that the oppoaite partics, in pauing

the impugned order, have violated the provisions of Article 311(2) as be was
pot given -an opportunity of hearing and that he has been dlsmissed from Ji
service merely because he has been convicted under Section 302, I.P.C, and ‘

gentenced to life imprisonment. ‘ .
4. The question whether an opportunny of hearing is to be given to-a

“persos convicted of an offence before dismissing such person from service iy

to be answered on the basis of the language employed in Article 311(2) u
also the languagc of the exception carved out in the sccond proviso to the
said Article. Article 311(2) provides that a person cannot be dismined or | {
removed from service or reduced in rank except after an enquiry in which be |
is informed of the charges agdinst him and given a reasonable opportunity of
beiog beard ia respect-of those charges. The exception is contained in
clause (a) to the second provisd which reads as under. '
. “Provided further that this clause shall not apply—-
(a) where a person is dismissed or reduced in rack on the groun& ,
" of conduct whlch hal led to hu conviction on a cnmma!
<. - charge or
(6] rorernennensieeresnsennnenes .

5. Clause (a) of the lccond provuo which bas been quoted above clearly §
contemplates ““conduct’® which has led to his conviction on a criminal chargs |
acd if the basis of dismissal or.removal §s the ““conduct’, then it will not be

obligatory oms the disciplinary authority to comply with the requircments of
Article 311(2) but if any other factor is the basis of dismissal or removsh
then an elaborate enquiry bas to be held and an op,fortunity has to be give®
to: the concerned cmployee. To make it more clear, if the dismissal of

.

removal is based on cooviction alone, i e., if the diwiplinary authorit?
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dismisses an employee merely because be is convicted on a criminal charge, “
clause (a) of ¢ ad proviso will not apply and the requirements of
Article 311(2) will: bave to be followed. This is the view which bas been '
takea by this court in a recent decision by a Division Bench of which one of
us (Hon’ble S. Saghir- Ahmed, J.} was a member; io Trilok Chand Sharma v.
State of U. P. and Others, Writ Petition No. 806 of 1985 decided on February
19, lw It.has been observed in thas judgment as follows :(—

“It will he poticed that an cnquiry contcmplatcd by Amcle 311(2)
" 4 oot to he held where.a person is dismissed or removed etc. oo the
ground of conduct which has led to bis conviction ov a criminal charge.
What is fmpo‘(ant is  that the basis of the diamissal etc should be the
conduct which has led to conviction and not mere conviction. The
conduct spoken of in clause {a) of the p,rovilo referes to the conduct as a
Government servant. In order, thercfore, that a person may be dismissed
or removed from service without bolding an enqgniry as contemplated by
Article 3!1(2), bis conducs as a Government servant, which- has led to
his conviction, should be the basis of removal, If the dismisal order is
bated on the ground of mere conviction, it-may not be pomible to
dispense with the engairy, as it would not be covered by the Exceptlon
contained in clause (a) of the proviso.”

6. The observation made ahove that the conduct spoken of in claulc {a)
refers to the conduct of a Govcrnmcnt lcrvant gives restricted meaniog which
is oot contemplated by it.

7. A similar view has also been taken hy brothcr S.C. Mathur, J. in
State of U. P. v. Sadanand Misra and Others, 1984 Lucknow Civil Decisions 294.

8. A perusal of the impugned order in the instant case will indicate
that the petitioner has been dismiised merely on the ground that he has
been convicted on a criminal charge. The basis of the order is not the
conduct which has led to his conviction on a criminal charge. Clause (a) of
the second proviso, therefore, does not apply to the facts of the present ‘case
-and, therefore, the requirements of Article 3}1(2) bad to be complicd with.

9  For the rcasons stated above, the weit petition is al'owed acd the
order dated March 28, 1985 contained in Annexnre 6 is hereby quashed. " It
will be open to the opposite parties to pass a fresh order after taking
appropriate disciplinary proceedings in which the petitiover is afforded
adequate opportuni\ty of hearing to defend himself. There will be no order

as to con_tn. .
. — Writ petiilon allowed.

A
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2. 1983 1) ARG !61, Sultan Akmad aad one another v. Gozerdhan Das o

: sthers ; : ’ b

3. 1984 1) ARC 39, Abdul Sattar v. Mbdhammad Shafi Quaraish; od

athers.

11. In the first case it wag pointed out that the rent was mog
deposited in tme. Ia second fcase it was said that the defence should ot 3
be struck off on mere technical ground. In the third case it was held thyy :
defence is not to be struck off mechanically. In the case before me neithg,
the rent was deposited in t;\]"ne mostly nor the defence was struck off o 1
technical ground or mechanically, Rather, the matter proceeded for fu]] ¢
years, and the set of defendénts which could do something was designed[y
delaying the matter and usin%"\the minor defendants as shield. These mingy |

daughters have to remain »:?1/ their brothers and mother. If brothers apg

morther are ejected, they cag not remain in the house alone and they wili g 4
with their mother and brotllers so they are not going to suffer seriously,
Thus the rulings relied ’ilpon by the learned counsel for the petitioner not
applicable. i

12, Here the case of Anandi Deoi v. Om Prakash, 1987 (Supplemeny)
SCC 527 may be refeyred. In this case the prayer for striking off the
defernce under Order Rule 5 C.P.C. was not allowed by Additional
District Judge and Hiéh Court. This case related to Urtar Pradesh. The
Supreme Court said that the Additional District Judge had failed to appres
ciate that the respondents failed to comply with the requirements under §
Order 15 Rule 5 C.P.Cj. by not making a deposit of arrears of rent together §
with interest and costs. The application for striking off the defence ought
to have been allowed and the suit should have been decreed. 1t was said
that the High Courf failed to exercise jurisdiction vested in it by declining
to interfere. In the Jcase before me, the circumstances are such which
indicate that the major defendants who were to act for minors as well, were
purposely delaying the matter. So in this case the courts below have righdy
exercised the discrefion and this court should not interfere.

13. The reﬁg is that this petition is dismissed.

—_—— Petition dismissed.

ALLAHABAD HIGH COURT (LUCKNOW BENCH)
Before Hon’ble Justice Rajeshwar Singh, J.
Writ Petition No. 7206 of 1988
Decided on September 13, 1988

State of U. P. and others oo Petitionst
Versus '
Shyam Sunder Yadava and another ... Opp. partiss

Civil service—Dismissal—Dismissal without enquiry on th#
ground of conviction on a criminal charge—Held, bad—Constitutio®
of India, Article 311(2)(a). (Para L)
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'. Hon’ble Raje:lx.war Singh, 7.
‘ This getition by State of U. P. and some other Government Officers is

| directed against the judgment of U. P. Public Services Tribunal through
. whichgt quashed the dismissal order of opposite party no. 1. The Tribunal
- furthdfordered that opposite party no. I will be deemed to have continued
- in service througlout. As regardssuspension order it said that the Depart-
t ment shall consider within three months of the .order according to rules the
t question of salary for the period of suspension and in the event of failure of
} the Department to do so the petmonet would be given salary for the entire
- period. |
2. It appears from the record that the opposite party no.1 was first
' suspended and then dismissed, it the dismissal order it is written that he wag
| being dismissed, because he had been punished for a criminal act and
B decision have been given even by High Court in revision. It appearsfrom
¢ the judgment of the Public Services Tribunal, that lastly the conviction of
the opposite party no. 1 was upheld under Section 332, I.P.C. and he was
§ only fined Rs. 200 for giving punishment of dismissal no inquiry was made.

1 3. The opposite party no. 1 was dismissed without inquiry relying no
E  Article 311 wherein it bas been said that this Article regarding inquiry etec.
. Was not applicable where a person was dismissed on the ground of conduct
~ which led to the conviction of the employee on a criminal charge. The
order of dismissal shows that the Department never considered the conduct
of the opposite party no. 1 that had led to his conviction on criminal charge.
It merely dismissed the employee saying that the opposite party no. I had
i been convicted. This is not permissible. Under Article 311 inquiry can be
i dispensed with only when a person is dismissed on the ground of conduct
- which led to conviction, in other words, when the punishing authority
- thinks that the conduct, which resulted in conviction is such that the person
¢ should be dismissed. Here that conduct was not considered and the
i employee was dismissed without considering that conduct only on the simple
- ground that the person had been convicted. This is not permissible. So
i the order of dismissa] is certainly erroneous. As regards suspension. The
| matter was lef;‘._x.decided by the Department. Hence this writ petition
- had no me?"ﬁ

4. The writ petition is dismissed. The period of three months given

in judgment as the Tribunal will run from the date of the judgment of

this court.

—_—— Writ petition dismissed.

-t
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2. 1983 (1) ARG 161, Sultag Ahmad and one another v. Goserdhan Dg; ad
- others ;
3. 1984 (1) ARC 59, Abdul Sattar v. Mhanmad Shafi Quaraish; ond
others.

11. In the first case it was pointed out that the rent was mo,
deposited in time. In second case it was said that the defence should not
be struck off on mere technical ground. In the third case it was held thay
defence is not to be struck off mechanically. In the case before me nejtke,
the rent was deposited in time mostly nor the defence was struck off o
technical ground or mechanidally, Rather, the matter proceeded for fulj 4
years, and the set of defendants which could do something was designed]y
delaying the matter and using the minor defendants as shield. These mings
daughters have to remain with their brothers and mother. If brothers apg
mother are ejected, they caff not remain in the house alone and they will g0
with their mother and brothers so they are not going to suffer seriously,
Thus the rulings relied ypon by the learned coursel for the petitioner ng
applicable. ‘

- 12. Here the case of [dnandi Deoi v. Om Prakash, 1987 (Suppigmem)
SCC 527 may be referred. In this case the prayer for striking off the
defence under Order 15 Rule 5 C.P.C. was not allowed by Additiozal
District Judge and High Court. This case related to Uttar Pradesh. The
Supreme Court said that the Additional District Judge had failed to appres
ciate that the respondents failed to comply with the requirements under
Order 15 Rule 5 C.P.C. by not making a deposit of arrears of rent together
with interest and costs/ The application for striking off the defence ought
to have been allowed agd the suit should have been decreed. It was said
that the High Court failed to exercise jurisdiction vested in it by declining
to interfere. In the chse before me, the circumstances are such which
indicate that the majof defendants who were to act for minors as well, were
purposely delaying thg matter. So in this case the cours below have righty
exercised the discretipn and this court should not interfere.

13. The result/is that this pecition is dismissed.

—_——— Petition dismissed.

-

ALLAHABAD HIGH COURT (LUCKNOW BENCH)
Before Hon’ble Justice Rajeshwar Siogh, J.
Writ Petition No. 7206 of 1938
Decided on September 13, 1988

State of U. P. and others wn  Petitions? 3
Versus ‘ )
Shyam Sunder Yadava and another ... Opp. partiss-

Civil service—Dismissal—Dismissal withont enquiry on tb#
ground of conviction on a criminal charge—Held, bad—Constitutio®
of India, Article 311(2)(a). (Pars )
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b Hon’ble Rajeshwar Singh, ¥.
{ This petition by State of U. P. and some other Government Officers is
§ directed ajaingr the ,udgment of U. P. Public Services Tribunal through
. which it qu ismissal order of opposite party no. . The Tribunal
- further ordered that opposite party no. 1 will be deemed to have continued
in service throughout. As regardssuspension order it said that the Depart-
i’ ment shall consider within three months of the order according to rules the .
question of salary for the period of suspension and in the event of failure of .
© the Depgrtment to do so the petitioner would be given salary for the entire
It appears from the record that the opposite party no. 1 was first:
suspended and then dismissed, it the dismissal order it is written that he was:
being dismissed, Rgcause he had been punished for a criminal act and
decision have beed given even by High Court in revision. It appearsfrom
the judgment of the Public Services Tribunal, that lastly the conviction of
¥ the opposite party no. 1 was upheld under Section 332, 1.P.G. and he was
$ only fined Rs. 200 for giving punishment of dismissal no inquiry was made.

. 3. The opposite party no. I was dismissed without .inquiry relying no
, Article 311 wherein it has been said that this Article regarding inquiry etc.
. Was not applicable where a person was dismissed on the ground of conduct
~ which led to the conviction of the employee on a criminal charge. The
. order of dismissal shows that the Department never considered the conduct
L of the opposite party no. 1 that had led to his conviction on criminal charge.
- It merely dismissed the employee saying that the opposite party no. 1 had
been convicted. This is not permissible. Under Article 311 inquiry can be
b dispensed with only when a person is dismissed on the ground of conduct
~ which led to conviction, in other words, when the punishing authority
f- thinks that the conduct, which resulted in conviction is such that the person
k. should be dismissed. Here that conduct was not considered and the
employee was dismissed without considering that conduct only on the simple
ground that the person had been convicted. This is not permissible. So
® the order of dismissal is certainly erroneous. As regards suspension. The
~ atter was left to be decided by the Department. Hence this writ petition
had no merits.

B R RS-

4. The writ petition is dismissed. The perlod of three months given
in judgment as the Tribunal will run from the date of the judgment of
this court.

- Writ petition dismissed.




