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CENTRAL ADMINISTRATIVE TRIBUNAL
. PATNA BENCH
Q.ANO.: 152 OF 2006
WITH

. 0.ANO.: 200 OF 2007
[Patng, this  Fnicloy , the 3¢ Day of May, 2008]

...................

CORAM
FION'BLE MR. SHANKAR PRASAD, MEMBER [ADMN.]
HON'BLE MS. SADHNA SRIVASTAVA, MEMBER [JUDL.]

..................

. 1 0.A.NO.: 152 OF 2006
Vidya Sagar Singh, S/o Shri Shivnath Yadav, resident of village & 1*.0:- Sheoram, P.S.:
Babera, District — Darbhange. .. APPLICANT.

By Advocate :- Shri J.K.Karn.
Shn H.K. Karr

Vs.

‘ :1.'3. J '
AL “UBhe Wjon of India through the Secretary-cum-Director General, Department of
j’ostf{., Nk Bhavan, New Dethi.

5. Shri R.K.Mishra, the Supcrintendent of Post Offices, Darbhanga Division,
transferred to Sr. Superintendent of Post Offices, Gaya Division, Gaya.

0. Smt. Rekha Devi, W/o Shri Dincsh Prasad, at present working as GDSBPM at

Sheoram GDS Branch Post Off ﬁcc in Darbhanga Postal Division, Darbhanga.
~ RESPONDENTS.

..........

Bx Advocate - Shri B.N.Gupta, ASC.
Shri S.K.Tiwary [For Res. No.5.

2. Q.AND.: 200 OF 2007
Ram Narcsh Prasad Alias Naresh Prasad, son of Shri Deo Narain Prasad,Ex-EDBPM of
Shecram EDBO [Nchra] inaccount with Nehra S.D. District — Darbhanga.

APPLICANT.
By Advocate :- N onc. N
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2. OAs 152/06 & 200/07

Vs.

The Union of India through the Sccrctary-cum-Dircctor General, Department of
Posts, Dak Bhavan, New Delhi.

The Chief Postmaster General, Bihar Circle, Patna.

' The Postmaster General, Northern Region, Muzaffarpur.

The Superintendent of Post Offices, Darbhanga Division, Darbhanga.

Smt. Rekha Devi, wife of Shri Dincsh Prasad at present working as GDS BPM at
Sheoram GDS B.O. lelrlcl Darbimnga

Vidya Sagar Singh, son of Shri Shivnath Yadav resident of v1llagc and P.O.:
Sheoram, District — Darbhanga. = e RESPONDENTS.
cate :- Shri B.K.Prasad, ASC. v
Shri J.K.Karn [For Res.No.6}

A O R D-LR

P .‘ d: M[A] :- A common order will govcm both these OAs as they both rclate

S1. No. OA No. Name of Applicant Name of Privatc Respondents.
1. 152/06  Vidya Sagar Singh. 5. R.K.Mishra, 6. Smt. Rekha Devi,

2.

then SPO, Darbh- W/o Sri Dinesh Pd.
anga [in personal .
capacity].

200/07 Ram Naresh Prasad. 5. Smt. Rekha Devi. 6. Vidya Sagar Singh.
" W/o Shri Dincsh '
Prasad.

The facts of this highly contested casc can be summariscd as under :-

jal T hc respondents Superintendent of Post Offices, Darbhanga Division

invited applicattons for the above post in 1998. The fi lrsl three candidates on the basis of

marks were as under == V.



3 OAs 152/06 & 200/07
1. Ms.Rekha Kumari.
2. Shiri Vidya Sagar Singh.
3, Shri Ram Naresh Prasad. _

The respondents appointed Sri Ram Naresh Prasad [applicaht of vO-A 200
of 2007] vide order dated 11.11.1998. BN |

i il -Sri Vidya Sagar Singh, applicant of OA 152 of 2006 and
respondents of OA 200 of 2007 had preferred OA 775 of 19¢3 impleading Sri Ram
Naresh Prasad also. The case of official respondents as summarised in para 4 of the
judgment in OA 77'5 of 1§98 was as under - | |
“4, The official respondents have also controveried the claim by the
applicant. It has been admitted that the applicant has secured higher marks -
as claimed by him. However, his claim was rejec_ted on the basis of
complaint made by respondent no.5 which was enquircd into and it was

found thal the applicant Shri Vidya Sagar Singh had appeared in the

riculation Examination fitst in the year 1990 from Raj High Séhool,
Ahanga, whercas his date of birth was rccorded as 11.03.1976 and then
48 in the year 1991 whercin his date of birth ‘was recorded as
1lgB. 1976, 1t was also found during inquiry that the appliéant has got two.
»_-" . es i.c. Vidya Sagar and Vidya Sagar Singh as well as two dates of birth
i 11.03.1976 and 12.03.1976. Besides, it was also fund that there was
some cutiing in the name of the applicant Vidya Sagar in the original land
rent receipt. It has alse heen submiited that the applicant did not produce
the mutation certificate of the land in his favéur at the time of filing his

application.”

1] The ‘Pribunal in its judgment dated 10.02.2005 held as
under :- - _
“6. we have heard the td. Counsel appearing for the contesting partics

and also carclully gone through the cecords of the case. Admittedly, the

applicant has passed the matriculation cxamination with higher marks and N

I
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4, | ‘OAs 152/06 & 200/07

there is no ambiguity in 1hc-matriculati0n certificate which was produced
by him alongwith the mark sheet ,according to which his name is Vidya
Sagar Singh and his date of birth is 12. 03.1976. 1t has also been admitted .
thut he has sccurcd-higher marks fhan respondent no.5. [t is also clear from .
h thc averments that if any onc of the two contesting applicants has violated
Regulation 15, then the blame will go to respondent no.5 who has
appeared once in the 'Madhyama Examination and then again in
Mamculatxon Examination. So far as property qualification is concerned,
thc applicant has produced sufficient proof regarding his propcrty
qualification mcludmg, the mutation ccrlificate to the land jointly along
- with his brother. Besides, this requirement has since been ‘struck off as
. ultra vires by the Full Bunch of Bangalore CAT and, therefore, is not
applicable  in deciding thc case. The official respondents have relied

heavily by a complaln made by respondent no.5, who was always a

N crcbtcd party as he had alrcady been selected for appointment.
A In view of this, we are satlsﬁed that the applicant's case has been
i ted wrongly and respondent no.5 has been offered appomtment'
g rsedmg the claim of the apphcant in violation of establlshed norms.
e apphcailon is, therefore, allowed. The appointment of pvi. Respondent
" 1no.5 is quashed and sct aside and respondent Postal authoritics are dirccted
to offer appointment (o the applicant to the post of EDBPM of Shcoram
EDBO in account with Nehra S.0. in Darbhanga Postal Division within
threc months from the date of issuc/production of this order. However, the
respondents will be at llbcxty to offcr any alternative appointment to the
respondent no.5 that may be available in the vicinity, if he is otherwise
"~ found suitable for the same.
8. The O.A. succeeds and is “allowed. No costs.”
[iii] " Sri Ram . Naresh Prasad prferred  CWIC 2910 of

2005.Theorder of the ‘Fribunal was challenged on two grounds namecly, {a] &
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without mentioning documents the Tritunal has rccorded that private
respondent has produced documents relating to ownership, and [bj the
private respondent had failed and again appearcd in the examination. The
on'ble High Court held as under :- |

“Having heard learned counsel for the paﬂics and perusal of the

records we find that the relevant conditions for appointment are that the

~ candidatc should be Matriculatc and he should possess landed property. In
. .a case when there arc several candidates then naturally higher marks will

‘be one of the considerations while considering  the qucstion of

appointment. In this case, the private respondent has secured higher marks

but with regard to other criteria i.c. possession of landed property, the’

finding of the Tribunal is not according to law. The Tribunal has observed

that the order of mutation was filed afler filing of the application. 1t has not

given details of any of the documents filed by the respondent showing his:

ownership of the Jand. On this ground alone, we are of the view that the . .

matter requires reconsideration by the Central Administrative Tribunal.

- Accordingly, the impugned order is sct.aside and the matter is remitted to

the Central Administrative Tribunal for rcconsideration. The matter should
be disposed of by the 'l‘éibufml within two months from the datc of
reccipt/production of a copy of this order. L

Before parting with {his order, we may mention that cither the
mutation order or the rent }'eceipt is not a document of title and posscssion.
Mutation orders are made only for the purpose of collecting revenue from
one amony the scveral claimants. The documents conceming title and
possession arc sale deed, gift deed, cnlry i the khatiyan and other
documents.”
{iv] On remand the Tribunal held as under :-

“16.. Therefore, this 1993 OM would supersede the 1991 direction in

which property in exclusive pame was a condition. This 1993 OM makes it {,

-~

[N



6. OAs 152/06 & 200/07

clear that the adequatc means of livelihood should not be quantified but |
preference might be given to those candidates whose adequate means of
livelihood was-derived from landed property or immovable asset. This
Anowhcro states that the condition of the property in the exclusive name of
the successful candidate would be a necessary criteria. It also shows that it
was only a prcfcrcnnal qualification, not a basic qualification. The only
exclusion made in the 1993 OM is that the indepcndent source of income
should not come from the property in the name of guardian. This is quite

understandable, as if the property is in the name of guardian, he would be

frce to dispose it off at any time and therc may be a large number of
\, inheritors in future, or that the guardian 1.11ight chqsc to utilize the income
sxclusively for himself or for some person/persons  other than the
ucucssful candidate. Therefore, 1f the advertisement for the post required
adcquat‘c source of income. preferably derived from the 1mmovable
property in the exclusive name of the successful candidate, that was. -
against the 1993 OM and an unnceessary condition. 1 the adequate
property is owned by the successful candidate, jointly with-any person,
- - brother in this case, then it cannot be said that he had no landed or
immovable property in hlS name and natural inference would be that he
equally shared the income derived from that properly. This is further
supported by the certificatc granted by the Circle Officer concerned who
“had assessed the ycarly income of the applicant to be Rs.25, 000/-.
Thcrcforc, even if the property criteria s to be considered, it must be held
that the applicant had fulfilicd the property -criteria and had in his
posscsston registered sale-deeds to prove that.

............................

....... gase ebeenavassrasae

19.  Thercfore, in view of the decisions quoted above, including that of
thc Apex Court and that of the Kcrala High Court as well 1993 OM, it is

clear that the critcria of having property in exclusive name cannot be ..
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-~

tleatcd to be a criteria for appeintment nor lcgally can be sustained. The
different decisions precisely appear to be the reason that the Departrment
of Posts through their office letter bearing No. Gl Dept. of Posts, Lr.
No0.22-12/2601-GDS, dated 17.09. 2003 have compictely done away “with

. the immovablc property. criferia which, however, will be applicable

prospectively. Howeves, if the property criteria is to be considered, the

though jointly with his brother.

20.  In that view of the matter, the applicant being more meritorious

aforesaid cannot be legally sustained.

71, Ia the result, this application is allowed and the appointment of

respondent no.J, Ram Narésh Prasad, through Annexure-A/5 is hereby

%4 quashed. The respondents are dirceted to take decision about appointment

- i of the most suitable candidate to the post of EDBPM of Sheoram EDBO in
¥ A/c with Mchra SO in Darbhanga Postal Division kecping in view the

findings of the Tribunal in this order. No costs.”

29.11.2006.
[c] il One Rekha Kumari preferred OA 02/06. The OA was

allowed to b\, withdrawn vide order dated 03.01. 2006.The order reads as -
“Ifcard the learned counsel for the partics. During the course of

argument, the learned counsel for the applicant prayed for permission to
withdraw the case. The OA s, therefore, dismissed ag withdrawn.”

i This Rekha Kumari has been appointed as EDBPM vide
order dated 17.02.2006 provisionally. She has joined as ‘Feacher in a

School in Sheoram on 12.02.2007

applicani has shown that there was inmovable property in his name, -

than respondent no.3, 1hc appointment o res pona;nt no.5 to the post’

ivi It appears from para 7 of OA 200 0(2007 that the said Shri
Ram Natesh Prasad filed CWIC 12023 of 2005, whxch was wnhdrawn on

1. The applicant of OA 152 of 2006, who had carlier brcfcrrcd Ao

s S —————— =t o = np = v
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OA 755 of 1998 has stated that respondent no.6 is sister in law of Shri Ram Naresh
Prasad. Her applicatién had been submitted just to counter his application and the
candidaturc was withdrawn to facilitate his'appoinlmcnt las per Anncxure-A/5 of the OA
this letier ls dated 02 11.1998]. Her request dated 09.09.2005 to consider her casc is on
record [Anncxurc -AJ6]. Even after quashing of the order by the Tribunal Shfi Ram
Naresh Prasad was allowed to continue pending final decision of High Court. The father
of applicant, a Govt servant, had met the then SPO, Darbhanga, Shr1 R.K.Mishra and
was told that Rekha Kumari was to be appointed. A lawyer's notice datcd 05.11.2005 was
sentto PMG [N] on 05.11.2005. Thc relevant part of this'noticc rcads as follows :-
“7.  But, the ordcr of Hon'ble CAT Patna Beneh dtd. 02.08.2005,
passcd in OA 775. oi 1998 is being interpreted by the Superintendent of
~Post Ofﬁu,s Darbhanga Division Shri R.K.Mishra, in his own way which
is unknown to law. l:rstly, despite the fact that the appointment order of
Ram Narcsh Prasad @ Narcsh Bhagathas hcen q"ashcd 0n29.08.2005
itself by the Hon' blc CAT Patna Bench but he is being allowed to per form

S/ ;f of the brother of Shrl Ram Naresh Prasad @ Q Narcsh Bhagat.

The action of %n R.K.Mishra, the Superintendent of Post Offices,
Darbhanga Division, in allowing Shri Ram Narcsh Prasad @ Naresh
Bhagat on the‘strcngth of an appointment order which has been quashed on
29.08.2005 itself and his proposed action of issuing appointmcnf order in
favour of Rekha Devi., ignoring the ﬁndings\ol’ Hon'ble CAT Patna Bench
madc in para 20, as incorporated above, is nothing but an attempt to defy
and disobey the order of the Hon'ble Court willfully and as such the samc

amounts to Criminal Contempt.

9 1t has fo be bear in mind that the matter went upto Hon'ble High

Courl Patna i.e. to an appellatc forum and thereafier the maticr was

™
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remitted to the Hon'ble Tribunal for reconsideration with certain
obscevations. The matter remained ‘between Vidya Sagar Singh and Shri
Ram Naresh ’rasad (@) Naresh l}ing, at, bc((m the Ton'hle Coum
o 10. - The order dated 29" August, 2005, passcd by the Hon'ble CAT
Patna Bench, is as explicit as it could be. There is no scope of any
confusion or misinterpretation, if the order dtd 10.02.2005 ‘passed by
Hon'ble CAT, order dated 11.03.2005 passed by Hon'ble Patna High Court
s well as order dtd 29. 08 4005 pdfﬂ(‘:d by Hon'ble CAT is perused with

SN L :)peix mind.

' U is, sherefore, sugpested that the order of Hon'ble CA'T Patna
Bench dtd 29" August, 2005, must be complicd in its Ictter and spirit at the
. carliest to avoid further unwarranted litigation.” |

fii) The appointment of Shri Ram  Naresh Prasad was

V. fc of bis younger brother now.

o i} Even though the then SPO has been impleaded by name, the
selected candidate impleaded, Shri Ram Naresh Prasad is not implcaded even though
allegations are made against hirm.

bl No reply is filed by Smt. Rckha Kumari.

fe] -~ 'The thea SPO, who has been impicaded by name, has stated in his réply'as

under :-
[i] | e had acted in his official capacity and was not required to
be joined. Referring to the selection process it was stated that the then SDI
instead of veﬁiying the ‘marks obtained the statement of Rekha Kumari
ﬂmt she was going to join a better post and hence her candidature was

B : rejected. The 'S'D[ has obfained such information on his own accord

illegally with some ill motive.

{i} That after the passing of above mcntmm‘d orders in thc OA

755 of 1998 Smi. Rekha bievi represented that as she did not got § |

ffninated. Shri Ram Narcsh Prasad had approached SPO to appoint respondent no.6 the



4. .
dcfect.s are removed on 11.04.2007. The applicant sought quashing of his termination (
. S
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appointincat in another place ber case may be considered. She. also filed
OA 2 of 2006. Legal opinion of the Central Govt. Counsel was obtained,
who adviscd that best candidate be selected | 'The copy of statement of facts
submitted by the department to the counsel and his opinion are not brought
on rccord]. The private respondent was appoinied as she was the inost

~ meritorious.

iii _ The appointment of Ram Naresh Prasad was cancelled after

I i
&

[“(3) £11.2005 it is stated that allegation have been levelled with malalide
itention. The policy as Jaid down in department's lettér dated 19.05.1991
is produced as annexure.
id] il The ()f"iicial respondents in their reply have stated that SDI carricd
ouf the verification on 23.09.4998. He had verificd the register I maintained by
Halka K:u‘m;xé:lmri and found that name of applicant was not mutated. He had
issued notice to all. Smt. Rekha Kumari who had sccurcd highest marks, was
unwilling to work. Hence, Shri Ram Naresh Prasad was appointed. '

liif  The cntire casc was referred to Shri  S.N.Pathak, Additional
Standing Counscl for his lcgal opinion, who advised that thc most suitablc
candidate be appointed. Smt. Rekha Kumari was accordingly appointed.

fiiij ~ There is nothing on record to show that respondent no.6 is sister in

- Jaw of Shri Ram Narcsh Prasad.She had withdrawn her candidature in1998 as she

was going (o join a better post and not in favour of Ram Narcsh Prasad.

fiv] - Shri Ram Narcsh Prasad was allowed o continue pending final

decision in writ petition.

fv] With reference to para 4.9, which is Jegal notice (o the department,

it is stated that no comments arc required.

{2} Shri Ram Narcesh Prasad has filed OA 200 of 2607 on 09.02.2007. The

" XGrrespondence with PMG INJ: :
:[}\fl With regard to allc‘{éions made in the lctter dated
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Ok and subsequent appointment of respondent ne 5. Re fha l)ev* It was asscrted that
tribunal's order in CA 775 511998 is mis: interpreted. Ti i is asserted that though respondent
n0.6 had sccured higher marks, ihc appiicant is much more qualificd. Thc private
respondent no.5 had withdrawn her candidature. o |

ib}  The private respondent no.5 has not filed any reply.

-~

ie]  The oificial respondents in their reply have stated as under :-

.............. Smt. Rekha Kumari a candidate for the post of GDS
. BPM Sheoram who had withdrawn her candidature earlicr immediately
afler the order of Hon'ble CAT Patna Bench quashing the appointment of
Sri Ram Naresh Prasad representad thai she has been the best candidate for

the said post and when appototment is made, her candidature should also

~ be considered. It was considered that the withdrawal oi candidature by
k‘imi. Rekha Kumari was not having fogical and lepal force. She did not
ithdraw her candidature on the day of verification of papers by SDI rather
was obtaincd by the said SDI faier on. Virtually, she would have been

served with the appeintiment feter o the post of GDS BPM Shecoram

eariier and alicr receipt of the sa me had she refused io ‘work on 1hc post it

~would have the correct reiusal Lv her. Ums, she was not ;:,wm pxoper '

_appoiniment and as such she was denied justice.”

4] ‘ The private respondent, whoe is applicant of OA 152 .0f 2006, has

stated that OA is misconceived. He has nlso \l*m ¢ as under in the reply -

IV} On the other hand, in collision with the respondents
authorities, the applicani tried to get appointment order in favour of Smt.
Rékhzl Pevi [the respondent no.5 i uus OA] who s wile of !ns younger
brother, "on the ground that she withdrew bier wndujd'um only on the
condition that Sri Ram Naresh Prasad |the 'xpplmm!] would be appointed,
none else. Since the appeintment of the applicant, pursuant o the
condition of withdrawal of umivd dure of the said Rekha Devi was set

aside, her claim of apnoiniment against the said post would revive. !

oy -
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...............................................................

X] It is important to submit here that the appointment of lh»c
applicant was quashed vide order daltcd 29.08.2005 pusscd in OA 775 of
1998. The appﬁéant chalienged the order in. CWIC No. 12023 of 2005
béfore the Hon'ble High Court. During pendency of his writ petition, Smt.
Rekha Devi waé appointed ou-the post in question on 17.02.2006. The
applicant did not challenged her appoimmeni till February, 2007, rather h.e
withdrew his CWIC No. 12023 of 2005 on 29.11.2006, meaning thercby
that he has aceepted the order passed by this Fon'ble Court in OA No. 775

challenged her appointment on the post of EDBPM after ncarly one year of
her appointmerit on the post and just 2-3 d'ays before her résigning the post,
pursuant to her a'apoinfmcdt on the post of Ttacher.” ' |

[e] This reply of prwatc respondent was filed on 10.07.2007. The
official rcwondcm% had filed their reply on 26.09.2007 but have not stated anything about
hi», aspect in the reply.

(ﬂ ‘ No rejoinder is fifed.
5. We have also called for records of OA 02 of 2000, OA 02 of 2()()6 was
file d ot 15.12.2005. The applicant had amongst enclosed: he re letter dated 02.11.1998,
mpless,ntatxon dt. 09.09.2005 extracts of 1991 OM of the Department and order dated
07.12.2005 teiminating appointment of Ram Naresh Prasad. The apphc'mt had ‘stated in
para 4.4 of the OA that she had written the etter dated 021 ] 1998 on dictation of SDL
Such statement was' taken by the said SDI with malatide mu,nlmn to give undue favour to
oomebody elsc. The: applicant sought a direction to consider her name for appointment as |
GDSBPM and a declaration that the letter dated 02.11.1998 is non cst in the cyes of law

and be quashed. Interim reliei” of staying the appomlmux( on the post of GPSBPM was (
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also sought for. This OA war'éuhscqucﬁl!y withdrawn
6. We have heard the learncd counsels. )
7. Coming to the fad% of this case if is noticed that candidature is withdrawn
on 072.11.1998 resulting in the employment of ‘%hr: Ram Narcsh Prasad. Rekha Kumari
keeps raum for seven yeurs. ‘The appontment o{ said Shri Prasad is terminated in
- December, 2005 and QA 07 of 2006 is filed by Rt' fin Kunari ncar about the same time
saying that she signed this letier under d:ciaurm of SDI who was ac,'mg with malafide -
intention. As per reply of Shri Vidya Sagar Singh in OA 200 of 2007 Smt. Rckha Kumari
‘has joineid ansther post on 12.02.2007. QA 200 of 2007 was filed ncar about the same
time and defects removed in April, 2007. _ |

8. - The swtcmenl of facts sent to learned Central Central Govt. Standing'

Councel and his advice are not brought on record. We cannot, therefore, satlsfy ourselves

i€ alt the fants have heen brought to the notice of learned counsel.
9. {al We note that pard 4.8 & 4.9 of OA 152 of 2006 is as under :-

«4 8 ihut, in October 2005, the father of the applicant who is a govt.
employee met the respondent ng.5 and requested compliance of the order -
, of this How'ble Court but ke was asked thal one lady candidate, namely, .

Rekha Devi has secured highest marks and as such shc would be
¥ npointed. ‘

49  Thot, therenfler a leiter/notice was sent to the respondents on behalf
of the applicant on 05.11.2005, by the Counscl appearing for the applicant

cfore this Hon'ble Court, ex plmmng the corroct proposition.”

[b}  The oficial respondents in th. r reply have stated that para 4.9 rcquxrcs no
compment, This was o letier addressed to PMGING and the department had a duty to
explain the-action iaken hy them. The then S.0.0., who had been impleaded by name has

bk that appoiniment of Sid Ram Marcesh l’wsad was terminated atter obtaining oxdu%

of PMGINI. B |
fe] . Wealso {ind that this private respandent no.5 has in reply to this paragraph

taken shelter of Dept.-of Posts letter of 19”]

This reply was filed on 02.06.2006. The,,
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3

reply of official respondents is filed in January, 2007.

[d]  In both the repligs the statement regarding SDI acting with improper
motive is.made |

10. A lhr(;(: Judge Bench of the Apex Court in Nagubai Ammal & Ors. Vs.

5.Shama Rao & Ors.; AIR 1956 SC 593 held as under :-

“The ground of the decision is that when on. the same facts, a.

person has the right to claim one of two belicfs and with full knowlcdge

he cleets to claim onc and obtains it, it is not open to him therealter to go

.. back on the clection and claim the alternative relief. The principle was thus
R Jhe
<§Rted by Bankes, 1.1, . .

.\
iv*\

“Having clected to treat the delivery to him as an authorised

delivery they cannot treat the same act as a misdelivery. To do so

S

observations of Scrtfton, T.J. On which the appellants  reply

“A plamtiff is not permitted o 'approbate and reprobate’. The
phrase is apparently borrowed from the Scotch faw, whérc it 1s used to
express the principle embodicd in our doctrine of election — namely, that
no parly can accept and reject the same instrument: Ker. v. Wauchope
[1819] 1 Bligh 1 [21]IiE]: Douglas-Mcnzics v. Umphelby 1908 ACT 224
[232] {F}. The doctrine of clection is not however confined to instruments.
A person cannot say at one time that a transaction is valid and thereby
obtain some advantage, to which could enly be entitled ton the footing that
it is valid, and then turn round and say it is void for the purpose of securing,
some other at.h)untzzgc. That is to approbate and reprobate the transaction”™.
It is clear from the-above observations that maxim that a person cannot
‘approbatc and reprobate’ is only onc application of the doctrine of clection,
and that its opcration mwst be confined 1o relicfs claimed in respect of the

same transaction and to the persons who are partics thereto. The law is J.

T
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C thus stated in H_alsbin'y’s Laws of England. Volume Xlll, p.454, para 512

“Qn the principle that a person may not approbate and reprobate, a
species of estoppel has arisen which seems to be intermediate between
estoppel by 1ecord and estoppel in pais, and may convenicntly be referred
to here. Thus a party cannot, after taking advantage under an order [e.g.
Payment of costs], be heard to say that it is invalid and ask to set it aside,
or to sot up to (he prejudice of persons who have relied upon it a case
inconsistent with that upon which it was founded; nor will he be allowed

to go behind an order made in ignorance of the truc facts 10 the prejudice

‘of third parties who have acted on it”. ,
t;’A Three Judga Beneh of the Apex Court in M"xmlcshwal Prasad & Anr.

“A litigant cannot )lay fast and loose with 1hc, Court. His work'to
the Court is as good as his bond and the Court must without more ado,
ncgatived the present shift in stand by and astute discovery of plea that
carlicr judgment was per incuriam.

We also note that the Tribunal in para 16 of the judgment had recorded a

1.
categorical finding that the 1991 circular is overruled by the 1993 circular of the

Depas rtmeni of Posts.
13, thn Smt; Rekha Kumari submitted her letter on 02.11.1998 the

department acted thereon and offered appointment to Shri Ram Naresh Prasad. She

remaincd silent for seven years and submits her application on 09.0%.2005 that is ten days

after the judgement inOA. The appointment- of Ram Narcsh Prasad is terminated on

07.12.2005 and OA 02 of 2006 is filed 'oﬁ 15.12.2005. She sccks a declaration that her

lettor dated 02.11.1998 is non est in cycs of Jaw and be quashed. This OA was withdrawn.
“" The official respondenis as well as Shri R.K Mishra, who was joincd by name, take

similar stand regarding the conduct of SDi, even though they themselves acted on this

letter in 1998.

4. The princip

lcs enunciated in B. Shdm"z Rao !supra! apply with full force K
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regarding the conduct Qf Smt. Rekha Kuméri_ She cannot play fast and loose. The
department too, cannot aficr seven years say that their earlier action of relying on SDI
report was improper.
15. The Apex Court in APSRTC & Ors. Vs. G.Srinivas Reddy & Ors., 2006
SCC [L&S] 577 has held - .

“17. Where the High Court finds the decision-making process erroncous

17
and records its findings as to the manncr in which the decision should be

AT, made, and then dirccts the authority to “consider™ the matter, the authority

",

F WA have (o consider and decide the matter in the light of its findings or

casc, its power not being circumscribed by any obscrvations or findings of
the court.”
16. The action of respondents in offcring appointment to Smt. Rekha Kumari
is bad in law. It is quashcd and set aside. The applicant of OA 152 o 2006 was cntitled to
be appeinted from the date Smt. Rekha Kumari was offered the appointment. The order
appointing the applicant shall issuc within a month of the receipt of the order. The
application is allowed with cost quantified at Rupces Five Thousand only.
17. | As far as OA 200 of 2007 is concerned, the applicant had contested the
previous round of litigation. It was open to him to raisc other pleas in the carlicr round of
~ litigation. Pleas not raised carlier arc barred by principles of constructive resjudicata. This
OA is an abuse of the process of law. It is dismissed Costs payable by the applicant
quantificd at Rupees Two Thourand only.
i We also find (hat Shri RICMishra, then SPO, Darbhanga had travelled
beyond the orders of Tribunal. His successor in office had also advanced pleas that had

been rejeeted. There conduct seems to be obstructing the course of justice. A copy of the

Lo G

order be sent to Scerctary, Department of Postsy CPMG, Bilar Circle for such further |,
i~
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action as they deem appropriate. OA is disposed off accordingly. AL’Q
N :
» (Shankar Prasad}/M[A]
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