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O.A.NO.: 152 OF 2006 
Vidya Sagar Singh, Slo Shri Sbivnath Yadav, rcsidcnt or village & P.0:- Shcoram, P.S.: 
Bahera, District - Darblianga. 	 A PPLI CANT. 
By Advocate :- Shri J.K.Karn. 

ShriH.K.Kan. 

ion of India through the Sc :ty-cum-Director General, DcpaLment of 
iosL 	k Bhavan, New E)clhi. 

. 	The ci 	Post master General, Bihar Circle. Patna. 
V . 

•y.  ',.The1cnaster GneraI, Northern Region, Mu7ali1rpur. 

uperintendent of Post 01 lices, Darhhanga I)ivi ci on, Darbhanga 

Shri R.K.Mislira, the Superintendent of Post Offices, Darbhanga I)ivision, 
trans1rred to Sr. Superintendent of Post Offices, Gaya 1)ivision, Gaya. 

- I 

Sxnt. Rekha Dcvi, W/o Shri Dinesh Prasad, at present working as GDSBPM at 
Sheoram GDS Branch Post Office in Darbhanga Postal Division, Darbhanga. 

ESP0NDENTS. 
iyb'pcatc :- Shri i3.N.Gupta, ASC. 

Shri S.K.Tiwary [For Rcs. No.5 . 

O.A.NO.: 200 OF 2007 
Ram Naresh Prasad Alias Narcsh Prasad, son of Shri Den Narain Prasad,Ex-EDBPM of 	 r 

Sheeram EDBO [Nchra] inaccountwith Nchra S.D. District - Darbhanga. 
APPLICANT. 

l3dvoca1c :- N o n c. 



	

2. 	 OAs 152/06 & 200/07 

Vs. 

The UnIon of India through the Secretary-eurn-Director General, Department of. 

Posts, Dak I3havan, New I)clhi. 

The Chief Postmaster General, Bihar Circle, Patna. 

The Postmaster General, Northern Region, Muzafiarpur. 

The Superintendent of Post Officcs, Darbhanga Division, Darbhanga. 

Sint. Rckha Dcvi, wife of Shri 1)inesh Prasad at present working as GDS 8PM at 
Sheoram ODS B.O. District Darbhanga. 

Vidya Sagar Singh, son of Shri Shivnath Yadav, resident of village and P.O.: 

Sheoram, Disict - Darbhanga. 	 RESPONDENTS. 

cate :- Shri 13.K.Prasad, ASC. 

,c 41 	
Shri J.K.Karn [For Rcs.No.6] 

I 	
0 R D L R 

hkarPrasd M[Ai :- A common order will govern both these OAs as they both relate 

to 

	

	potm to the post of EDBPM of Sheoram EDPO in Darbhanga Postal Division. 

1C official respondents, the applicants and other private respondents are as 

Si. No. !aA No. Name of Applicant 	Name of Private Respondents. 

152/06 Vidya Sagar Singh. 5. R.K.Mishra, 	6. Smt. Rekha l)cvi, 
then SPO, Darbh- 	W/o Sri Dinesh Pd. 

anga [in personal 
- 	capacity]. 

200/07 Ram Naresh Prasad. 5. Snit. Rekha Dcvi. 6. Vidya Sagar Singh. 
W/o Shri Dinesh 
Prasad. 

2. 	The facts of this highly contested case can be summarised as under 

lal 	The respondents Superintendent of Post Offices, Darbhanga Division 

invited applications for the above post in 1998. The first three candidates on the basis of 

marks were as under 
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Ms.Rekha Kumari,. 

Shri Vidya Sagar Singh. 

Shri i'arn Naresh Prasad. 

The respondents appointed Sri Ram Narcsh Prasad [applicant of OA 200 

of 2007] vjdeorderdated 11.11.1998. 

IbI 	ii] 	 Sri Vidya Sagar Singh, applicant of OA 152 of 2006 and 

respondents ' of OA 200 of 2007 had preferred OA '775 of l9(.'3 impleading Sri Ram 

Naresh Prasad also. The case of official respondents as summarised in para 4 of the 

judgment in OA 775 of 1998 was as under 

"4. 	The official respondents have also controverted the claim by the 

applicant. it has been admitted that the applicant has secured higher marks 

as claimed by him. However, his claim was rejected on the basis of 

complaint made by respondent no.5 which was cnquircd into and it was 

found thai the applicant Shri Vidya Sagar Singh had appeared in the 

riculation Examination first in. the year 1990 from Raj High School, 

anga, whereas his date of birth was recorded as 11.03.1976 and then 

in the year 1991 wherein his date of birth was recorded as 

f'71 
1976 Jt W4 

also f)up(1 during mquiry that the applicant has got two 

mes i.e. Vidya Sagar and 'Vidya Sagar Singh as well as two dates of birth 

i.e. 11.03.976 and 12.03.1976. Besides, it was also fund that there was 

some cutting in the name of the applicant Vidya Sagaç in the original land 

rent receipt. it has also been submilled that the applicant did not produce 

the mutation certificate of the land in his favour at the time of filing his 

appiication.' 

fiij 	The 'l'ribunal in its judgment dated 10.02.2005 held as 

under :- 

"6. 	We have heard the Ed. Counsel appearing For the contesting parties 

and also carefully gone through the records of the case. Admittedly, the 

applicant has passed the matriculatOfl examination with higher marks and .1,, 
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there is no ambiguity in the .matriculation certificate which was produced 

by him alongwith the mark sheet,according to which his name is Vidya 

Sagar Singh and his date of birth is 12.03.1976. It has also been admitted. 

that he has securcd'highcr marks than rcspondent no.5 It is also clear From 

the averments that if any one of the two contesting applicants has violated 

Regulation 15, then the blame will go to respondent no.5 who has 

appeared once in the Madhyama Examination and then again 	in 

Matriculation Examination. So far as property qualification is concerned, 

the 	applicant has 	produced 	sufficient 	proof regarding 	his 	property 

qualification includThg the mutation certificate to the land jointly along 

with his brother. Besides, this requirement has since been struck off as 

ultra vircs by the Full l3ench of i3angalorc CA'I' and, therefore, is not 

applicable in deciding the case. The official respondents have relied 

heavily by a complain made by respondent no.5, who wasalwkiys a 

crested Ixirty as he had already been selected for appointment. 

A.  In view of this, we are satisfied that the applicant's case has been 

ited wrongly and respondent no.5 has been offerçd appointment 

'. 	
rseding the claim of the applicant in violation of established norms. 

. 	fl orl 

application is, therefore, allowed. The appointment of pvl. 

no.5 is quashed and set aside and rcSpc)fldCntPostal authorities are directed 

to offer appointment to the applicant to the post of EDBPM of Sheorani 

EDBO in account with Nehra S.O. in Da.rbhanga Postal i2ivision within 

three months from the date of issue/production of this order. However, the 

respondents will be at liberty to offer any alternative appointment to tle 

respondent no.5 that may be available in the vicinity, if he is otherwise 

found suitable for the same. 

8. 	The O.A. succeeds and is allowcd. No costs." 
,frrt CWiC 2910 of 

lull 	
Sri Ram . INaresfl 	rugiu 	)i'-"- 	 - - 

rounds namely, Ia 
2005.Thcordcr oF the Tribunal was challenged on two 9 	

.. 



U 

5. 	 OAs 152/06 & 200/07 

without mentioning documents the Tribunal has recorded that private 

respondent has produced documents relating to ownership, and [b] the 

private respondent had failed and again appcarcd in the examination. The 

Hon'bie I ligh Court held as under : 

"Having heard learned COUOSC1 for the parties and perusal of the 

records we find that the relevant conditions for appointment are that the 

candidate should be Matriculate and he should possess landed property. In 

.a case when there are several candidates then naturally higher niarks will 

be one of the considerations while considering the question of 

appointment. in this case, the privald respondent has secured higher marks 

but with regard to other criteria i.e. possession of landed property, the 

finding of the Tribunal is not according to law. The Tribunal has observed 

that the order of mutation was tiled aI'tcr flung of the application. It has not 

gIven details of any of the documents filed by the respondent showing his 

ownership of the land. On 1,his ground alone, we are of the view that the. 

matter requires reconsideration by the Central Administrative Tribunal. - 

Accordingly, the impugned order is sct.aside and the matter is remitted to 

the Central Administrative Tribunal for reconsideration. The matter should 

be disposed of by 1.hc Tribunal 
withili two months from the date of 

recciptJPrOd11CtIhi of a.copy of this order. 

Before parting with this order, we may mention that either the 

mutation order or the rent receipt is not a document of title and' possession: 

Mutation orders are made only for the purpose of collecting revenue from 

one among the several ctaimantS. The documents concerning title and 
khatiyan and other 

posSeSStOfl 
are sale deed, gil deed, entry in hc  

documents." 

I iv 	
On remand the Tribunal held as tinder 

"e, this 1993 OM would supersede the 1991 direction in 
16. Therelbr  

ondition. This 1993 OM makes it 
which properly in exclusive name was a c  
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clear that the adequate means of livelihood should not be quantified but 

preference might be given to those candidates whose adequate means of 

livelihood.  was• derived from landed property or immovable asset. This 

nowherc stacs that the condition of the property in the exclusive name of 

the successful candidate would be a neccssary criteria. It also shows that it 

was only a preferential qdalification, not a basic qualification. The only 

exclusion made in the 1993 OM is that the independent source of income 

should not come from the property in the name of guardian. This is quite 

understandable, as if the property is in the name of guardian, he would be 

free to dispose it off at any time and there may be a large number of 

! 	
inheritors in future, or that the guardian might chose to utilize the income 

'xclusively for himself or for some person/persons other than the 

ucessful candidate Therefore, if the idvcrtiscmcnt for the post required 

IJ dcauatc source of income, preferably derived from the immovable 

property in the exclusive name of the successful candidate, that was. 

against the 1993 OM and ,in utmecessarY condition. if the adequate 

property is owned by the successful candidate, jointly with imy person, 

brother in this case, then it cannot be said that he had no landed or 

immovable .proptrty in his name and natural inference would be that he 

equally shared the inCOfliC derived from that property. This is further 

supported by the certificate granted by the Circle Officer concerned who 

had assessed the yearly income of the applicant to he Rs.25,000/-.' 

Therefore, even if the property criteria is to be considered, it must be held 

that the applicant had fulfilled the property . criteria and had in his 

possession registered sale-deeds to prove that. 

19. 	Therefore, in view of the decisions quoted above, including that of 

the Apex Court and that of the Kcrala High Court as well 1993 OM, it is 

clear that the criteria of having property in exclusive name cannot be , 



7. 	 OALl52/06 &200102 

treated to be a criteria for appointment nor !cgally can be sustained. The 

different decisions precisely appear to be the reason that the Deparirment 

of Posts through their office letter bearing No. (ii Dept. of Posts, Lr. 

N0.22-1212001-GI)S, dated 17.09.2003 have compctcly done away with 

the immovthle property. criteria which, however, will be applicable 

prospectveIy However, if the property criteria is to be considcred, the 

applicant has shown that thcc was immovable property in his name, 

though jointly with his brother. 

In that view of (he matter, the applicant being more mcritonotiS 

than respondent no.5, the appointment of respon(icflt no.5 to the post 

a Ibrcsaid cannot, be legally sustui ned. 

In the result, this application is allowed and the appointment of 

respondent no.5, Ram Narsh Prasad, through AnnexureA/5 is hereby 

quashed. The respondents are directed to take decision about appointment 

of the most suitable candidate to the post of E1)BP.M of Sheoram EDBO in 

A/c with i\Tchra SO in Darbhanga Postal Division keeping in.  view the 

findings of the Tribunal in this order. No costs." 

vI 	
It appears from para 7 of OA 200 of 2007 that the said Shri 

Ram Naresi Prasad filed CWJC 12023 of 2005, which was withdrawn on 

29.11.2006. 

[ci 	[i 	
One Rek.ha Kumari preferred OA 02/06.The OA was 

allowed to he withdrawn vide order dated 03.0 L2006.The order reads as - 

"11ard the learned counsci for the parties. During the course of 

argument, the learned counsel for the applicant prayed for permission to 

withdraw hc case. 'Ihe ()A is. thcrctrc (liSnhjSsCU as, withdrawn. 

'I'his Rekim Kumari has been appointed as IjDl3PM vide 

order dated I 7.02.2006 provisiW3aIlY. She has joined as teacher iii a 

School in Sheoram on 12.02.2007 

I' - 

3. 	
The applicant of UA 152 of 2006, who had earlier preferred i. 
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OA 755 of 1998 has stated that respondent no.6 is sister in law of Shri Ram Narsh 

Prasad. Her application had been submitted just to counter his applithition and the 

candidature was withdrawn to facilitate his appointment (as per Anncxure-A15 of the OA 

(his letter is dated 02.11 .1 9981. 11cr request. dated 09.09.2005 to considcr her case is on 

record [Anncxure-A16]. Even after quashing of the order by the lribunai Shti Ram 

Naresh Prasad was allowed to continue pending final decision of High Court. The father 

of applicant, a Govt. servant, had met the then SPO, Darbhanga, Shri R.K.Mishra and 

was told that Rekha Kurnari was to be appointed. A lawyer's notice dated 05.11.2005 was 

sent to PM.G jJ on 05.11.2005. The relevant part of thisnoticc reads as follows :- 

447. 	But, the order of 1lon'blc CAl' Patna l3cnch dtd. 02.08.2005, 

passed in OA 77.5 of 1998 is being interpreted by the Superintendent of 

Post Officcs,Darhhanga Division Shri R.K.Mishra, in his own way,  which 

is unknown to law. Firstly, dspite.the fact that the appointment order of 

Ram Naresh Prasad @ Narcsh Bhagat has been quashed on29.08.2005 

itself by the Hon'ble CA!' Patna Bench but he is being allowed to perform 

- 

s duties as GDS131-)M of Shcoram 13.0. till date. 

Further, the applicant has learnt that Shri R.K.Mishra is intending 

ti sue offer of appointment to Rckha Devi,.who now happens to be the 

of the brother of Shri Ram Naresh Prasad @ Naresh I3hagat. 
V 

The action of Shri R.K.Mishra, the Superintendent of Post Offices, 

Darbhanga 1)ivision, in allowing Shri Ram Narcsh Prasad @ Naresh 

Bhagat on the strength of an appointment order which has been quashed on 

29.08.2005 itself and his proposed action of issuing appointment order in 

favour of Rckha Dcvi, ignoring the findings1of Hon'ble CAT Patna Bench 

made in para 20, as incorporated above, is nothing hut an attempt to defy 

and disobey the order of the i-Ion'ble Court willfully and as such the same 

amounts to Criminal Contempt. 	 - 

9. 	
It has In be hear in mind that the mailer vent up(o I lun1lc II igh 

Court Patna i.e. to an appellate ioiuni and thercalier the matter was 
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jemitted to the jQ t fr Tribunal ibr rcconsidcraton with certain 

observations. The matter rcmaincd between Vidya Sagar Singh and Shri 

Ram Naresh Prasad 	Naresh l3hagat, bcforc ihc I lon'hlc Courts. 

10. 	The order dated 29(h  Ai.gust, 2005, passed by the Hoii'ble CAT 

Patna Bench, is as explicit as it coild he. There is no scope of any 

confusion or misinterprcation, if the order dtd 10.02.2005 passed by 

. 	Hoithie CAT, order dated 11.03.2005 passed by Hon'ble Patria. High Court 

s well as order dtd 29 08 2005 passed by IJon'blc CAT is perused with 

:peii mind. 

It is, thercIore suggested ihat the order of' I tonbc CAT Paina 

Bench dtd 29'  August, 2005, must be complied in its letter and spirit at the 

earliest to avoid further unwarranted litigation." 

'['lie appointment of Shri Ram Naresh Prasad was 

t 1ninated. Shri Ram Narcsh Prasad had approached SPO to appoint respondent no.6 the 

I'fe of his youflger brothet' now. 

Even though the then SPO has been impleaded by name, the 

selected candidate iinpleaded, Shri Ram Naresh Prasad is not impicaded even though 

allegations are made against him. 

Ebi 	No reply is filed by Smt. Rckha Kumari. 

I cJ 	The then SPO, who has bccn mpeaded by nale, has stated in his replyas 

under :- 

[1) 	He had acted in his official capacity and was not required to 

he joined. RefciTing to the seJeclion process it was stated that the then SD! 

instead of verifying the marks obtained the statcmnt of Rekha Kuniari 

that she was going to loin a belier post and hence her candidature was 

rcjcctcd. The SDI has obtainci such intorination on his own accord 

illegally with some ill motive. 

That alter the passing of above mentioned orders in the OA 

755 of 1998 SoiL Rekha Dcvi rcpc'csctitcd that as she did not got 
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appointment in another place her casc may be considered. She also filed 

OA 2 of 2006. Legal opinion of the Central Govt. Counsel was obtaincd, 

who advised that best candidate be selected [ftc copy of statcmcnt of thcts 

submitted by the department to the counsel and his opinion are not brought 

on rccord. The private respolldCnl was appoinlcd as she was the most 

meritorious. 

 

iii The apponitment of Ram Naresh Prasad was cancel fed afler 

cspont1cncc with PMG INI: 

With regard to allc$ions  made in the letter dated 

11.2005 it is stated that allegation have been levelled with malalide 

ution. The policy as laid down in department's letter dated 19.05.1991 

0 

is produced as annexure. 

jdj 	jil 	The official respondents in their reply have stated that SD! carried 

out the verification on 23.09.l 998. I Ic had yen lied the register Ii maintained by 

I lalka Karinachani and tund that name of applicant Was not mutated. I Je had 

issued notice to all. Smt. Rekha Kuniari who had secured highest marks, was 

unwilling to work. Flence, Shri Rain Naresh Prasad was appointed. 

[iiJ 	The entire case was referred to Shri S.N.Pathak, Additional 

Standing Counsel for his legal opinion, who advised that the most suitable 

candidate he appointed. Smt. Rekha Kumari was accordingly appointed. 

lull 	There is nothing on record to show that respondent no.6 is sister in 

Jaw of Shri Ram Naresh Prasd.She had withdrawn her candidature in! 998 as she 

was going to join a hcttcç post and not in favour olRam Naresh Prasad. 

iv 	Shri Rani Naresh Prasad was allowed to continue pending final 

decision III writ petition. 

lvi 	With r Icrence to pam 4.9, which is legal notice to the department, 

it is stated that no comments are required. 

4 
	

lal 	Shri Ram Naresh Pra:;ad has filed OA 200 of 2007 on 09.02.2007. The 

defects arc removed on 11.04.2007. The applicant sought quashing of his tcrininalionA 
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0. 	c and ;ubscqueit appoil .menl C)j cespant iio5. 	iia DcvL It was asserted that 

tribunals order in OA 77 af'1998 is misinterpreted: It is asserted that though respondent 

nof bad secured higher rirks, the applicant is much more qualiIicd. 'l'hc private 

respondent iio.5 had withdrawn her candidature. 

fhj 	The private respondent no.5 has not filed any reply. 

Eej 	The official respondents in their reply have stated as qnder 

Srnt.. Rekha Kumari a candidate for the post of GDS 

113PM Sheoram who had withdrawn her candidature earlier immediately 

alter the order of Ion'b!e CAT Patna Bench quashing the appointment of 

Sri Fcan Naich Pnisad represented thifi. she has been the best candidate for 

the said post and when appointmentis made, hct candidature should also 

he considered. it was considered that the withdrawal ol candidature by 

rnt. Rckha 1< umari was not having logical and legal force. She did not. 

!ithdraw her candidature on the day o yen fical ion of papers by SI )l rather 

t was obtained by the said 51)1 later on. Virtually, she would have been 

served with the appointment letter to the post of (3DS BPM Sheorarn 

chriicr ad atcr receipt ni the samc had she iclesed to work on the post it 

would have the correct reilisal by her. Thus, she was not given proper 

appointment and as such she was denied justice." 

The private respondent, who is applicant of ()A 152 of 2006., has 

stated that 0A is misconec; ved. lie has also slatd as under in the reply :- 

[Vill 	On the other hand, in collision with the respondents 

authorities, the applicant tried to get appointment order in favour of Smt. 

Rckba Dcvi Ithe respondent no.5 in his OA I  who is Nville of his younger 

brother, on the ground that she withdrew her candidature only on the 

condition that Sri Raw Naresh Prusad tiic applicantj would be appointed, 

none else. Since the appomhncnt of,  the applicant. rursmant to the 

coudition oi withdrawal of candidature of' the said Rekha 1)cvi was set 

aside, her claim of appointment against the said post would revive. 
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lxi 	lt is important to submit here that the appointment of the 

applicant was quashed vide order dated 29.08.2005 passed in OA 775 of 

198. The applicant challenged the order in CWJC No. 12023 of 2005 

h.áfore the Hon bic  High Court. i)uring pendency of his writ petition, Smt. 

Rekha Dcvi was appointed on-the post in question on 17.02.2006. The 

applicant did not challenged her appointment till February, 2007, rather he 

withdrew his CWJC No. 12023 of 2005 on 29.11.2006, meaning thereby 

that he has accepted the order passed by this I lonbic Court in OA No. 775 

All 
of 1998. 

What happened ihercafler that Suit. ReLha Dcvi has been 
. 	\ 	' 

- 

	

	 lccted on the post of Teacher and she joined the post on 12.02.2007, 

tier resigning from the post o! EDjWM of Sheoram EUBO. The applicant 

challenged her appointment on the post of EDI3PM after neatly one year of 

her appointment on the post and just 2-3 days heibre her resigning the post, 

pursuant to her appointment on the post of'lbachcr." 

[ci 	 This reply of private respondent was filed on 10.07.2007. The 

official respondents had, filed their reply on 26.09.2007 but have not stated anything about 

hi s 	cct in the reply. 

III 	No rejoinder is lkd. 

5. 	 We have also called ftw records of OA .  02 ot 2006.. OA 02 of 2006 was 

Ii L'd on 1 5.1 2.2005. The,  applicant had amongst enclosed here letter dated 02. 1 I . 1999,   

representation dL 09.09.2005 extracts of 1991 OM of- the Department and order dated 

07.12.2005 tctnhinating appointment of Ram Narcsh Prasad. The applicant had stated in 

l,ara 4.4 of the OA that she had written the letter dated 02.11 .1998 on dictation of,  SI)!. 

Such statement was taken by the ,  51)1 with maktiidc intentioti to give undue liivour to 

somebody else. The applicant sought a direction to consider her name for appointment as 

GDSBPM and a declaration that the letter dated 02.11. 199$ is non est in the eyes of law 

and be quashed. Interim ielicf of sta ing the appointment ni the post 01 (J)SBPM was 
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also sought for. This OA wa sthsequcñtly withdrawn. 

We have hcaid the learned counsels. 

Coming to th.-, facts of this case 11 is noticcd that candidaturc is withdrawn 

on 02.11 . 199S resulting ii the employment of Slid Ram Narcsh Prasad. Rckha Kumari 

keeps mum for seven yers.The appomemerit of said Shri Prasad is terminated in 

December, 2005 and OA 0 of 2006 is filed by Rekha Kwnari near about the same time 

saying that she signed this letter under dictation of SDI who was acting with malalide 

intention As per reply of Shri Vidya Sagar Siagh in OA 200 of 2007 Smt. Rckha Kumari 

has oincd another post On 12.02,2007. OA 200 of 2007 was filed near abOut the same 

time and defects removed in April, 2007. 

8. 	 The statement of facts scnt to learned Central Central Govt. Standing 

Coune1 and his advice are not brought on record. We cannot, therefore, satisfy ourselves 

if a the ets have been brought to the notice of learned counsel. 

9.. 	We note that para 4.8 & 4.9 ol OA 152 of 2006 is as undcr 

t4•3 	'i'haL i; October 2005, the father () the applicant who is a govt. 

employee met the respondent no.5 and requested compliance of the order 

of this Hou'ble Court but he was asked that. one lady candidate, namely, 

Rekha Dcvi 1'as secured highest marks and as such, she would be 

~4'9*tThat, thereafter a lcttcrhmtice was sen to the respondents on behalf 

of the appheanl on 05.11.2005, by the Counsel appearing for the applicant 

before this lionhle Court, explaning the correct propositiOn." 

The ollicial rcspondcnts in their reply have slated that para 4.9 requires no 

was it lelict addressed to PMG[N and the deparinieni had a duty to 
IN 

explain the action taken by them. 1'hc then S.P.O.,who hail been impicaded by name has 

sal:d that aoinirnci1L of Sii Ram IJarcsh Prsad wa; terniuted oiler obtainmg orders 

0fPMGNf 

c1 	
We also find that this private respondent no.5 has in reply to this paragraph 

taken shelter ofDept. of Posts letter of 1991. This reply was filed, on 02.06.2006. Thc, 
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reply of official respondents is filed in January, 2007. 

fdj 	In both the replies the statement regarding SDI acting with improper 

motive ismude 

10. 	A three Ju'Jge Bench of the Apex Court in Nagubai Animal & Ors. Vs. 

b.Snaina Rao & Ors.; AIR 1956 SC 593 held as under 

"The ground of the decision is that when on. the same facts, a 

person has the right to claim one of two beliefs and with full knowledge 

he ciccis to claim one and obtains it, it is not open to him tlicrea!lcr to go 

back on the election and claim the alternative relief. The principle was thus 

.- 	. 

••. 

d by Bankes, L.J.: 

"Having elected to treat the delivery to him as an authorised 

deliveiy they cannot treat the same act as a misde1iycy. To do so 

would be to approbate and reprobate the same act". 

observations of Scrifi ton, L.J. on which the appellants reply as 

ollows 

"A plaintiff is not permitted to 'approbate and reprobate'. The 

phrase is apparently borrowed from the Scotch law, where it is used to 

express the principle embodied in our doctrine of election — namely, that 

no party can accept and reject the same instrument: Kcr, v. Wauchope 

[1819] 1 J3ligh I [21][E]: Douglas-Mcnzics v. timphelby l908 ACT 224 

[232] [F]. The doctrine of election is not however confined to instruments. 

A person cannot say at one time that a transaction is valid and thereby 

obtain some advantage, to which could only be entitled ton the footing that 

it is valid, and then turn round and say it is void fr the purpose of securing 

Some other advantage. l'hat is to approbate and reprobate the transaction". 

it is clear fron thc above observations that maxim that a person cannot 

'approbate and reprobate' is only one application of the doctrine of'ciection, 

and that its operation must be confined to reliefs claimcd in respect of the 

same transaction and to the persons who are parties thereto. The law is .1. 
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thus stated in Halsburyts Laws of England. Volume Xlii, pA54, para 512: 

"On the principle that a person may not approbate and reprobate, a 

species of estoppel has arisen which seems to be intermediate between 

estoppel by icord and estoppel in ps, and may conveniently be referred 

to here. Thus a party cannot, after taking advantage under an order [e.g. 

Payment of cests], be heard to say that it is invalid and ask to set it aside, 

or to st up to the prejudice of persons who have idled upon it a case 

inconsistent with Ihat upon which it was fundcd; nor will he be allowed 

to go behind an order made in ignorance of the true facts to the prejudice 

of itnrd parties who have acted on it 

thee Judge Bench of. the Apex Court in Marnieshwat Prasad & Ani. 

[Dead] through LR's [AIR 1975 SC 907] has held - 

"A litigant cannot play fast and loose with the Court. His workto 
_y

4  

the Court is as good as his bond and the Court imist without more ado, 

negatived the present shill in stand by and astute discovery of pica that. 

earlier judgment was per incuriam. 

	

2. 	We also note that the Tribunal in para 16 of the judgment had recorded a 

categoncai tindmg that the 1991 circular is overruled by the 1993 circular of the 

D'par(mciii of Pos!s. 

	

13, 	When Smt. Rckha Kumari submitted her letter on 02.1 .1.1998 the 

ddpartment acted thereon and offered appointment to Shri Ram Naresh Prasad. She 

remained silent for seven years and submits her application on 09.09.2005 that is ten days 

after the judgement in,OA. The appom 	 r tmeflt of Ram Naesh Prasad is terminated on 

07.12.2005 and OA 02 of 2006 is filed 	15.12.2005. She seeks a declaration that her 

lettec dated 02.1 1 .1998 is non est in eyes of law and be quashed.This OA was withdrawn, 

he official respondents as well as Shri R.K,Mishra, who was joined by name, take 

similar stand regarding the conduct of SD1, even though they themselves acted on this 

letter in .1998. 

- 	14. 	The principles enunciated in B.Shama Rao supra apply with full force 
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regarding the conduct of Smt. Rekha Kumari. She cannot play fast and loose. The 

department too, cannot afler seven years say that their earlier action of relying on SDI 

report was improper. 

The Apex Court in APSRTC & Ors. Vs. G.Srinivas Rcddy & Ors. 2006 

SCC [L&S] 577 has held - 

"17. Where the High Court finds the decision-making process erroneous 

and rccod its findings as to the manner in which the decision should b 

niade, and then directs the authority to "consider" the matter, the authority 

have to consider and decide the matter in the light of its findings or 

of the court. But where the high Court without iccording any 
&: 
- 	.. 	•.: 

 

filArs. or w
.
ithout expressing any view, merely directs the authority to 

'ccndcr" the matter, the authority will have to consider the matter in 
A .  

ordancc with law, with reference to the facts and circumstances of the 

case, its POWCF not being circumscribed by any observations or fridings of 

the court." 

The action of respondents in offering appointment to Smt. Rekha Kumari 

is bad in law. It is quashed and set aside. The applicant of OA 152 o12006 was entitled to 

be appointed from the date Smt. Rekha Kumari was offered the appointment. The order 

appointing the applicant shall issue within a month of the receipt of the order. The 

application is allowed with cost quantified at Rupees Five Thousand only. 

As far as OA 200 of 2007 is concerned, the applicant had contested the 

previous round of litigation. it was open to him, to raise other pleas in the earlier round of 

litigation. Pleas not raised earlier are barred by principles of constructive rcsjudicata. This 

OA is an abuse of the process of' law. It is dismissed Costs payahlc by the applicant 

quantified at Rupees Iwo 'fliouand only. 

.. 	We also find that Shri R. K.M ishra, then Sl'O, I )arblmiiga had (ravel led 

beyond the orders of Tribunal. His successor in office had also advanced pleas that had 

been rejected. There conduct seems to be obstructing the COUrSe of justice. A copy of the 

order b sent to Secretary, l)cpartmcnt of Posts CPMU, Bihar ( ircic fhr such further 
I.' 
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action as they deem appropriate. OA is disposed off accordingly. 

[Sanna z,rivasiavaj' lvi 1 j 	
[Sharikar Prasad]/M [J\] 

r. 	 CS ue  Copy 
! /- 

/1 
Certified that tMe is 0 tn,e 0,00 accurNte W of 

NA/PT t'o, 	
ttkfrrRAjTA/CPj 

ring th'' 	e bn 
with n ni -iittion 

DeputY eg'ISttaY, 

Central dlT11T11St1at1 
Tnbunaa 

Patna Bench, Patna. 


