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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PATNA BENCH, PATNA

O.A. No. 187 of 2006

Date of order: 22) 19"

CORAM
Hon'ble Mrs. Justice Rekha Kumari, Member [ J]
Hon'ble Mr. Sudhir Kumar, Member (A )

Raghu Nandan, S/o Late Chetaru, Ex-Mate, under S.E. [ P. Way], N.E. Railway,
Gazipur, r/o village — Santha, P.O,, jahwan, P.S. Garakha Hal Awatar Nagar,
District — Saran.

By Advocate : Shri M.P. Dixit
Vs.

1. The Union of India through the General Manager, N.E. Ratlway, Gorakhpur
2. The DRM, N.E. Railway, Varanasi [ U.P].

3. The Senior Divisional Engineer li, N.E. Railway, Varanasi [U P].

4. The Senior DPO, N.E. Railway, Varanasi [ U.P].

5. The Additional DRM, N.E. Railway, Varanasi [ U.P).

6. The Section Engineer, N.E. Railway, Gazipur City [ U.P}].

..Applicant

«.Respondents

By Advocate :Shri S.K.‘ Griyaghey

ORDER

Justice Rekha Kumari, ’M [‘ J]:- The applicant has filed the OA for quashing
the order dated 25.10.04 whereunder he has been dismissed from service by the

~ disciplinary aufhority in a departmental proceeding and also for quashing the
order dated 06.04.05 [ Annexure A/16] of the appellate authority reducing the
punishment of dismissal from service to compulsory retirement with immediate
effect. There is also a prayer for reinstatement of the applicant in service with all
consequential benefits.

2. The case of the applicant is that he was initially appointed as a
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Gangman on 15.02.69 in the N.E. Railway. He was subsequently promoted as
Senior Gangman and then as Keyman, and ultimately he was promoted as a
Mate with effect from 17.02.2000. While working as a Mate , he was put under
suspension on 30.01.2001 in contemplaﬁon of departmental enquiry. However,
no departmental enquiry was initiated against him and he was dismissed from
service by order dated 02.02.01 under Rule 14 | 2 ] of Railway Servants [ D&A]
rules, 1968. The applicant filed appeal against that order. The appeal . however.
was not disposed of in spite of subsequent representation. The applicant hence
filed OA 525 of 01 before this Tribunal. The OA was disposed of on 04.09.01
with a direction to the respondents to dispose of the said appeal within two
months from the receipt of the order. by passing a reasoned order. in
compliance of that order the appeliate authority on 28.11.01 passed an order
that since the situation had improvéd and a regular departmental enquiry was
practicable, an enquiry would be held against the applicaﬁt. The applicant,
however, was not reinstated in service. The applicant hence filed another OA
111 of 02 in this Tribunal stating that unless and until the applicant was
reinstated and given the status of railway servant, the said enquiry was not
permissible. The Tribunal by order dated 14.01.04 allowed the OA and directed
the respondents to reinstate the applicant in service and further directed to
complete the departmental proceedings within a reasonable period not
exceeding four months from the date of receipt / production of copy of this order,
and the applicant would be deemed to be under suspension with effect from the

suspension order dated 30.01.01. The applicant submitted copy of the order on
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28.01.04. The departmental enqury, hence, should have been b.ompleted latest
by 27.05.04. The respondents, however, took no action for three months after
the receipt of ihe copy of the order, and only on 29.04.04 a charge sheet under
rule 9 of the Railway Servant [ D&A] rules, 1968 could be issued. The applicant
submitted the representation denying the charges and as per the rule,} the
Enquiry Officer should have been appointed within 10 days, but the same was
also delayed. However, four months expired on 28.05.04, but neither the
departmental enquiry was completed,‘ nor the applicant was granted any
subsistence allowance in violation of the principle of natural justice. After the |
expiry of the peridd of four months, the Enquiry officer was appointed on
28.06.04. Thereafter, the respondents filed a petition on 05.07.04 in this Tribunal
vide MA Nb. 306 of 04 for extension of time. The Tribunal on 05.08.04 granted
time to the respondents up to 30.09.04 to comply with the order with clear
observation that no further extension of time would be granted‘to do the needful.
3. The further case of the applicant is that though the applicant co-
operated. the respondents served the copy of the ‘enqury report asking the
applicant to file a representation within 15 days on 08.10.04 i.e aﬁe; the cut-off
date of 30.09.04. The applicant was also not supplied with the relevant
documents during the enquiry. The case of the applicant is that any order
passed after the cut-off date of 30.09.04 is non-est. It is further said that in spite
of the protest by the applicant. the respondents passed the impugned order
dated 26.10.04 dismissing him from service. The appli;:ant preferred an appeal

on 25.11.04 against the order of dismissal. The respondent No. 5 on 06.04.05
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passed the impugned order in appeal without deciding the legal points raised in
appeal, modifying the punishment' to compulsory retirement. The applicant
submitted a representation before respbndéht No. 7 on 30.05.05 against the
, illegality of orders passed by the disciplinary authority and the appeﬂate
authoﬁty, but could get no reply. | |
4. Thé case of the applicant, he’ncé, is that in view of the legal
position, the impugned orders are unéustainable, and the appiicant is entitled to
get all the beneﬁts, including the salary from the date of dismissal upfo the date
of normal retirement. | |
5.. _ The respondents have filed a written stétenient contesting the casé
of the applicant. Their case, inter alia, is that the. applicant was charged for
miéconduct and s_uspended on 03.01.01 in 6onter§\p0ation_ of departmental
enquiry. He was punished. The applicant filed OA 525 of 01. The same was
‘ dispoéed of vide Annéxure A/5 of the OA. The appiicént filed another OA 111 of -
02 which was disposed of on 14.1.04 with the‘ direction to conclude the
departmental enquiry within four months. The respondents filed MA 306 of 04 for
e)gtensidn of time to conclude the proceeding and the same was allowed and
according to the direction of this Tribunal, the respondents were to comp_lete}the
departmental proceeding by 30.09‘04. The i;espondents cbncluded the
departmental proceeding v'before the above date in spite of non-co-operatioh of
the appﬁéant. The applicant was found ‘guilty for violating the Railway Servicé
[ c\bnduct] rue 3[1[i],3[1]1[ii]land3[1][iii]. The competenf authority

/ passed the order of punishment on 26.11.04, dismissing the appl'icant from
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service, and the appeuéte authority passed order of ‘cor"npulsory retirement vide
order dated 17,.03.05 on the appeal filed by the applicant.' The app,licar'tt has not
'poin'ted out _ahy, illegality in these ordeis. The épplicant had also_ .beeh. given
subsistence éllowance for the perio& of suspension. The applicant ﬁled revision
against the order of appellate authbrity and the revisional authority has upheld
the order of a‘ppellaté authority, and the Revisional Authority has sent the order
to the applicanf on 30.06.06. The case of the respondents, hénce, is that there is
no ground to assail the impugned order. |
6. The learned counsel for both the sides were heard.
7. : ‘The learned counsel for the applicant submitted that the
respondents were directed in OA 111 of 02 by order dated 14.1.04 to cbmplete
the de;ﬁartmental proceédings within a reasonable period not exceeding four
‘months from the date of receipt of copy of tﬁis 'order, and _the.applicant had
‘submitted the copy of order on 28.01.04, ahd therefore, Fhé respoﬁdenis wére
bound to completé the-departmental'pioce_eding by 27.05.04, but they could not‘
complete the proceedings within that period. They, hencé, ﬁled MA for extenSioh
of time wh_ich‘ was allowed, and the respondents were granted time tjpto
30.09.04 to conclude the departmental proceedings. But the depa&menml '
proceeding could not be conciuded by 30.08.04, and any order passed by the'&
respondents thereafter would be non-est. Hehce, the impugnéd order of
punishment dated 26.10.04 passed by the competent authority, which is a part of
the departmental proceeding,-is_non-'ést and illegal. The iearned At':ounsevl in

e support of his submission has relied on the decision of the Chennai Bench of
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CAT in the case of K.V.Gnanasampandan vs. UOI end others, reported in 2008 |
2 ] ATJ 64 wherein it has been held that in a departmental enquiry, when a
direction has been given by the Tribunal to pass final order within a specific time.‘ :
it is incumbent on the part of the official reepondents to have passed a final
‘order within the stipulated time, and any‘ order passed thereafter would be null
and void.
8. The learned counsel for the respondents, on the other hand,
subvmittedv that after the extension of time granted by the Tribunal, the
respondents were to complete the departmental proceeding by 30.09.04 , and
Annexure A3 is clear that the enquuy officer had completed the enouuy on
28 03.04 and therefore, the enqury was eompleted within time and hence, the
lmpugned order of pumshment cannot be sa|d to be non-est.
S. It appears from Annexure A/7 that the Tribunal in OA 111 of 02 by
order dated 14.11.04 had dire‘cted the respondents to complete the departmental
proceedinge within a reasonable éeriod. not exceeding four months from the
date of receipt / production of copy of the order and thereafter, by order dated
~ 05.08.04 passed in MA 306 of 04, the respondents were directed to comply the
above otder by 30.09.04. Therefore, it is evident that the depatthenml
proceeding was required to be completed by 30.09.04.
10. it is clear from Annexure AAI13 that the enquiry was completed on
28.03.04 i.e., before 30.09.04. But the ,departmentat eroceedings are not
concluded on the submission of the ehquiry report. They come to an end only

/ when the disciplinary authority on consideration of the enquiry report either
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exonerates o imposes punishment'on the delinquent. In this case, therefore, the

deparrtrhental proceeding which was required to be concluded by 30;09.04 was

" not concluded by that date as the disciplinary authority ‘had passed the
~ impugned order of punishment thereafter on 25.10.04. The question, hence, is

‘whether the order of punishment dated 26.10.04 is non-est.

1. Though according to the .above decision relied on by the learned

counsel for the applicant, the order of punishment would be illegal, the Full

Bench Mumbai of CAT in the case of J. M. Burman vs. UOI & Others, 2’004 (21

ATJ, 340 has held that unless there is inordinate delay which causes prejudice to
the concerned person, the order so passed i.e, after the time prescribed by the .

Tribunal cannot be declared illegal or not binding. In the present case, the

~enquiry was already concluded on 28.09.04, and thereafter, the applicant was

allowed time to file his ,representétion and after considering his representation

and the report of the Enquiry Officer, the disciplinary authority has passed the

"~ order of punishment on 26.10.04. Therefore, there was not inordinate delay in

_passing the order of punishment, causing prejudice to the applicant. Therefore,

in view of the Fuil Bench Mumbai decision of the CAT, the 'order of punishment
cannot be 'said to be illegal as hot be_i'ng passed within the time allowed by the
Tribunal. |

1é. The learned counsel for the applicant has further submitted that as
per order of the Tribunal passed in OA 111 of 02, the respondents were required

to complete the departmental proceedings by 27.05.04. But theyv could not

s complete thé departmental proceeding by that date and filed the MA 306 of 04
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for extension of time on 105.07.04 i.e., after the expiry of ﬁme fixed by the
Tribunal, which is illegal. In support of his submission, he has r'elied. on the
decision of Jodhpur Bench of CAT in the case of,U.O.I. and Others vs. Suraj
Bhan, reported in 2004 [ 1 ] ATJ 330 wherein it has been held that extension of
time for implefﬁentation_of the order of the Tribunal can be sought when the time
is current and not after the expiry of the time fixed bv the Tribunal for
implementing the érdér. But from the order passed in MA 306 of ‘04 it appears
that this submission was considered while passing the order dated 05.08.04
allowing extension of time and fherefore, it car_mdt be agitated agéin at this
- stage. | |
13. The learned counsel for the applicant has, then, vsubmitted that the
applicant was not given subsistence allowance during enquiry and therefore,
there has been violation of natural justice, and hénce, the enquiry vitiates. It
appears from the appellate order [ Annexure A/16 ] that it is an admitted position
~ that during enquiry no subsistence allowance was given to the applicant. The
provision for payment of subsiétence allowanée ensures that the employée ié in
a position to attend the enqury and ’defend himself, and is, therefore, an
essential element of principle of natural j_ustice. Hence, if no subsistence -
allowance was paid, and the employee had no other sources of income, the
en;iployee would'be justified in complaining that he was denied a reasonable
opportunity of defending himself. But in this case, there is nothing to show that
the applicant had no other source of income to come and defend _himsevlf in the

/ enquiry, rather the appellate order shows that he had taken part in the enquiry
¢ . _
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and availed of the full opportunity to defend himself. He had also taken the help
of a defence helper during the enquiry. Therefore, it cannot be said that on
account of non-payment of subsistence allowance, there has been a violation of
natural justice in this case. | |
14, The learned counsel for the applicant, then, has submitted that the
charge sheet at Annexure A/9 would show that it sterts with the sentence that the
applicantjs a very indisciplined, arrogant and negligent worker. It is-his habit to
abuse and assault the superior, and he has cennection with anti-socials. These
sentences clearly indicate that the disciplinary authority had reached the
conclusion that the abphcant was gunltv The charge sheet, therefore is tamted
and hence should be quashed
15. Of course, the charge sheet in this case is not happily worded, and
the disciplinary authority should have avoided the above expressions,. but there
is nothing to show that the enquiry_ was not properly held, and that the Enquiry
| Officer was in no way influenced by the abeve expresSions. So, only on the basis
of the above expresscons the charge sheet cannot be quashed. The conclusmn
was also pnma gee and not final. So, no injustice was caused to the apphcant
16. : As regards the impugned order of punishment of dismissal
[ Annexure A/14], it appears that the disciplina_ry_authority, after considering the
report of the enquiry officer and the vd‘efence of the aphﬁcant and examining the
evidence have found the applicant guilty and passed the 'impu_gned order. The
appellate order [ Annexure A/16] also shows that by giving the applicaht full

./ opportunity of personal hearing and discussing the points raised by him in his
& ' . , .
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| “memo of appeal [ Annexure A/ 15:] . the appellate authority has passed the
reasoned order and bonsidering that the applicant hag.to retire within one year,

he reduced the punishment to compulsory retirement.

17 The impugned orders hence, cannot be assailed on any grdund and
" are valid. |
18. _ " As regards non-supply of the documents mentioned in the OA, the

| memo 'of'appeai does not show that the applicant had raised th’is point there. |
There is no other material to show that the applicant was n&t suppiie‘d with
rélevant documents. So, no reliance can be placed 6n th'e.alllegation that the
~ relevant documents were not supplied to the applicant. Non-supply of documents ,
also does not appear to have caused any prejudicé té,- the applicant.‘ So, the
enduiky has not vitiated on this ground.

19. As regards the quantum of _pqnishmen{, there is very little scope of
judicial review on this point, and tﬁe Tribunal cannot interfe'ré in the order of
punishment unless it is shockingly disproportionate. In this case, considering the -
| nafure'bf allegation, the order of punishment passed in the appeal cannot be
said_ to be shockingly disproportionate, vjus_tifying any innterference by this
Tribunal. |

20. ~ In view of the discussions made above, the OA is devoid of any |

e same is dismissed. No order as to the costs.

[ Sudhir Kumar~1MTAT [ Rekha Kumari] M [ J ]

cbs/



