IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : i

PATNA BENCH: PATNA ‘ |

Registration NO.0A-65 of 1996

(Date of order [ 6. 1998)

Bharat Bhusﬁén Sharma, S/o Sri Parmeshwar

Shrama, resicent of Mohalla Murarpur, 1
Biharsharif, P.S, Murarpur,

District Nalanda e o o o o o ; Applicant

By Advocate: Mr. Gautam Bose |

[vD
% \)J

P ’ Versus
o 1, The Union. of Indiz through the Secretary,

Department of Telecommunication,

Government of India, New Delhi.,
2. The Chief General Manager {Télephones),
Bihar Telecommunication Circ;e, Patna,
G.P.0. Campus, .1st Floor, Budha Marg,
"‘ﬁ“",‘. | | P.S.Kotwali, Patna-l,- |
| 3. The General Manager (Telephoﬁes), Budha Mar g,
Patna,
4, The District Manager (Telephones); R.Bloc k,
P.S.Rotwali, Patna-1,

'

6. The Sub-Divisional Officer (Telephones),

District Nalanda at Biharsharif,

Police Station Biharsharif,Distt. Nalanda

. - . eeeesesss. Respondents
By Sr. Standing Counsel, Mr, J.N.Pandey
Coram: Hon'ble Mr, Justice V.S. Mehrotra, V.C.

ORDER

H on'ble Mr. Justice V.N Mehrotra, Vice-Chairman _

This OA has been filed under Section 19 of
- the Administrative Tribunals Act, 1985 with the

prayer that the order dated 1st July, 199¢
p\\ -
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~to him though other workers likelthe applicant'were

|
by the Respondent No.2 be quashed and the action

of the respondents inbterminatihg applicané's services
as D.R.M, should be declared il}egal and the verbél
order of the respondents be set|aside and that the
respoﬁdents be directed to éons#der applicant’s case
for regularisation since he h&slalready worke 4 for
more than 1730 days. The_applicént hes also pr ayed

th at the benefit of the judgheqt péséed by this.Bench
in OA 650 of 1921 be also extenbed to the epplicant.

2. The applicant has asserte? that he joi n ed as |

D, M (Daily’Rated Mazdoor) on 1

.8.1988 in “the Department
| . -

of Telecommunication and worked continuously. The respon- -

dent No.5, who was regularly taking work from the
applicant since the date of his Boining did not &allow

him to work from 9.1.19§1 for th? reasons best known

retained. The respondent no.5 has granted & certificste
to the applicant'regarding his work. The spplicant was
issued'identity card by the depa{tment. The employment

\ _ .
of one jother employee named Ashok| Kumar Choud-hary was

also terminated along with the apﬁliéant. The aspplicant

| L |
as well as Ashok Kumar Choudhary Filed OA No. 492 of 1991

challenging the termination orderL That OA was: disposed

t

of by judgment dated 23.,4.19¢3 di%ecting the respondents
| , |

that at the time of filling up the vacancies, they should

consider the cases of the applicaﬁt also after giving |

| | | |
due andkproper weightage to the s?rvices alrerady rendered
. : } 1 ) |
by the applicant and acquired experisnce by them subject

| |

t o the#r fulfilling the quélifiCﬁtibns prescribed under

the rules. In'pursuan¢Sto that order the applic¢ent along

with Astok Kumar Choudhary was taken back in service as

DRM and wére allowed to work in SW| & Power Room at Bihar-

sharif with effect from 1.6.1993, ihe applicant worked
[
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. \ _
. worked with .the contractor. It is aliso claimed that the
‘ |

@
; .
\I ’ * \
with all sincerity and respondentino.5 granted a
. | i ‘ )
certificate Annexure-A/4, in,resp%ct of the same.
\ v

|
J
1
|
|
|
1

2411 of & sudden, without any reas&n, the applicant ‘s

1

] . : . ]
services:were verbally terminated by respondent no.5
: |

with effect from 1.10.1995 and he-@as asked not to sign

the atténdance register. The appli&ant asserts that
N | » | |
there are many persons who have been employed much
: \

1

after the applicant joined and are\junior'to him but

they have been retained in service!but the applicant

| o \ .
had been arbitrarily terminated. T?e applicant also

claims téat a number of posts are‘q
respondeﬁt‘né.s and the services_oﬁ the applicant could
'have.beeﬁ utilised in all these pla%es. The applicantc:
élaim thaF he is entitled to the bebefit of the judgment
dated 3.9.1992 in OA-650 of 1991. [\
3. The respondents have filed %ritten statement

yihg vacant under

asserting that the applicant never wWorked as a D.R.M.

. | | -
It has further been asserted that the epplicent occasionally

allegediicertificate Annexure-A/4 doe% not bear the signa«

~ 7 ‘ : L .
ture of SDO (T) and it was a forged document. It is also
| \ !
asserted that only regular staff cou%d sign attendance -
\ _

register, so the question of applica#t signing the attendance
[ : .

regiéter d#d not arise. The respondeéts have further asserted
L \ K
that no cesusl labour has been recru%ted for the work of
. |

a regular nature in view of the pdlic& regarding engagement

‘ | :
of the ca sual lasbours issued by the Central Government,

L o |
It is cla imed that the case of the applicant was not

]

similar ‘to the applicen ts in O0A-%50 ?f 1991, It is also

asserted thét the representation by tﬁe applicant was
considered ﬁy the respondent no.2 and\the same was ;rejectedi
after cbnsiéering all the(facts. The %eépondents el so
assert thatjigé/applicant had not wor@ed as DRM, the ques-

' ' j

tion of termination df\serViCe<ﬁoe$:Apt>arise.
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4, The applicant has filed eroinder in reply

to the written sta tement filed byl the respondents,

! _
He has reitera-ted that he had worked as DRM/Casual

labour in the department as has been specifically
asserted by him, He has also'asserted that all the

nece-csary documents were filed by him in OA-492 of
1991 and those documents were also\available with the
department. The appliceant also filed the photostat copies

of thet®attendance register startiﬂg from October, 1994

in support of his contention. Aftery the decision in t he

|

xjy earlier OA he was re-engaged asnd waf WOfking as DRM, The..

applic,arnt has reiterated that Ashpk Kumar Choudhary

|

|

5. I have heard the learned counsel for the parties

was st 111 working as DRM,

. @and perused the material on recbrd.wAs mentioned abov e,
the'aDDli;cant»hasmesserted that»hexyas engaged as DRM on
"1,8.1988 and worked till 9.1,1991 wh%n his services Were
’\‘ﬂ% orally termlnated Thereafter he filed OA-492 of 1991 in
| | ~ Which he had mentioned that he had w%rked for 881 days
regularly from 1.8.1988 te 8.1.;991.\The applicent along
with Ashok Kumar Choudhary prayed thgt the termination

of their services be set aside and they be regularlsed in
service together with back wages and other consequential

beneflts. The respondents contested the application asser-
- |

ting that the engagement of the applicant was purely casusl

'in nature and only for a limited peri?d dependingfcn-the

exigencies of work on daily wages basis. The purpose of

their engagement was'limited and on c%mpletion of the

spec1fic work the enga,ement was discontinued. The reS pon-
S

Qents had thus admittedtthat the applleant had worked as

casual labourer on dally wages basis though not contmuously.
\‘
I have referred to the pleadings in OAL492 of 1991 in order
- L ‘
to indicate that the plea taken by the | respondents in present

DRM but had worked

\

_ \
OA that the applicant never worked as
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for the contractor occasionaly %s quite contrary to the -

, - l .
stand taken in the earlier OA. In the circumstances there

is no reason to disbelieve the a%sertions by the applicant
l

that he was engaged as Eam/Casuai labourer on 1,8,1988 and
l , ”
had worked upto 8,1,1991 when hekwas disengaged. In fact,

1
in OA—492 of 1991 this Bench hasxdirected that though no

blanket Onﬁer for regularisation of the services of the
l o

applicant can be passed, however, %t the time the respondents
l

£i11 up the vacancies, they shoulﬁ consider the cases of the

_ l ;
applicants also, after giving due&and proper weightage

to the services already put in by\the applicants and the

consequent experience galnedhby them subject to their fulflll-‘

ing other qual:.tlcatlono prescrlbea under the rules. It will ‘

thus be apparent from this judgment that this court accepted
g \ v

the assertions of the present appl%cant that he had worked -

\ , :
as DRM/casual labour and it was only due to that that the
. | ’

above mentioned diredtion/, was issued.
6. The applicant has asserted thet after the order passed

. | . .
in OA-492 of 1991 on 23.4,1993, the\respondents re-engaged

the applicant along with Ashok Kumaf Choudhary on 1,6, 1993’
|

and he was dlsengaged on 1,10,1995, The appllcant has filed

a certificate Annexure-@/4 which indlcates that the applicant
|

has been working as casual labour 519ce lst June, 1993, The
. : \
applicant has asserted that this certificate has been s igned
: , ‘ i _ ,
by respondent no.5. The respondents Heve, however, asserted

that this documents was forged and waé not éigned by respondent;

. * X |

no.5. However, no affidavit by the respondent no.5 has been -
: \

N - | - , . <
filed in order to show that the cerpificate Was not actually

signed by him. The applicant has alsoﬁfiled photostat copies

|
of attendance register Annexure-A/12 in order to indicate that
\ .
\
\N‘S\/ . |
- - |
|
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~this period.

he had worked after his re-engagement on 1.6.1993. In the
second written statement filed by the respondents after

amendment of the pleadings by the applicant, the respondents

have in para 12 alleged that the allegations made by the

‘applicant in para 4.9 of the OA were not correct and hence

denied apnd that the applicant and A, K,Choudhary were never .
taken in service as D RM. However, in para 13 of the same it -]
was mentioned that the statement oflthe applicant in para

"4.10 (this pama refezs to the certlflcate Annexure—A/4)

it has been alleged that the certif;cate refers to the WOrk-
ing of the applicant as casual labo?r'but not as DAM. Hence

it is clear that he had worked casualiy as casual labour

but not as DRM on regular basis. Thereafter, the respondents
have mentioned that the applicant wTs never teminated f rom T
service whereas he has worked as a ¢asual labour for specifiCQ

|

itaken by the respondents

period of work. Obviously the stand

appears to be contradictory. While at one stage the respon-

dents deny that the applicant was3e7ew're-engaged, at another

stage they have méntioned that the applicant had worked as
casual labour occasioﬁaly and not as DRM. From the material
on record it can be inferred that t%e appiicént wés re-engag-
ed as a casual labour on 1.6.1993 and.his engagemept was
verbaily terminated on 1.10.1995; However, there is no
sufficient material on record to‘iniicate as to for how'

many days the applicant had worked as casual labour during

T The applicént has asserted that after he was disengaged

by oral order dated 1.10.1995, he f£iled 0A-65 of 1996 before

this Bench. That OA was disposed of by order dated 6.2,1996

Annexure-A/7 by ex-parte oxder at the@admission stage direc-
of
ting the respondent no.Z to dlspose/the representatlon flled

S
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|

by the applicant within two montﬂs. In pursuance of that

order the respondent no.2 has paésed the impugned order dat

lst July, 1996 Annexure-A/ll. Inlthis order the respondent

. |

- no.2 has emphasised that the applicant never worked as

DRM nor his name was included in the muster roll. It was

duye to this reason that the representation of the applicant

for regularlsatlon was rejected.
8. It has been contended on behalf of the applicant that
as will be apparent from the decﬁsion in OA-492 of 1991,
j‘ the applicant had actually been éngaged as DRW/casual labour
o and had worked for a long time énﬁ further that from the‘ |
materlal on record 1t is also apdare /that the épplicant

~after he
had worked as casual labour/ . > was re-engaged on 1.6,1993

|
till he was disengaged £ rom 1.10.&995. It is asserted that

the respondent_no.Z was not rﬂghtkin rejecting his ;epresent-

Aat;on; It is further claimed that&in any case he shou;d have

L 4 | been engagedvas work was availabl% and‘perSOns junior to him
were still working. The leammed cgunsel for the applicant

has also asserted that the benefi#s provided to the appli-

cants of OA-650 of 1991 Ram Uchit Vishwakarma Vs Union of'

India should also be given to him} In that case a direction

was issued for re-engaging the casual labours whose services

. .
'had been terminated and it was also directed that those

persons should be deemed to be in: cont inuous service from

the date of their disengagement to the date of re-engagement

|

but back wages for that perlod wege:.not.allowed. In my view

benef its of dec151on in QA-650 ot‘1991 rRam Uchit Vs. U.C.I's
case cannot be extended to the applieant as the same were

denied by this Bench while deciding OA-492 of 199l. The

|

applicant had been disengaged prior to the filing of CA-4 92

of 1991 and he had prayed that his termination should be

\}\\&/‘




set aside and he should be regularised together with

back wages and other consequential reliefs. This Bench

placing reliance on a decision by the Hon'ble Supreme
court in the case of State of Haryana Vs. -ﬁyéra Singh

and Others,AIR 1992 SC 2130 did not allow the relief

regarding the reéengagement or payment of back wages

' to the applicant. Instead, it only directed the respoﬁ-

dents that at the time of filli&g up vacancies they
should consider the céses Qf the applicdants élso. So,
the applicant cannot nowWw assert |that the termination of
his-engégement shbuld be set aside and‘ge should be

re-engaged with all consequential benefits. Thus the

benef its of Ram Uchit's case cannot be extended to the

applicant of the present case,
9. The applicant has also prayed for direction

tovthe/reSpondents to regularise his services as he has

worked for more than 1730 days. The respondents have

asserted that after the decisioh in the earlier OA, no

vacancies have been filled up. There is no material on
record to indicate that though some vacancies were avail-

éble, the case of the applicant|was not considered even

though he was entitled to be considered for regularisa-

tion. In the circumstances, it Will not be possible'to
issue any other direction for regularisation of the ser-
vices of the applicant. The eaglier direction issued in

OA-492 of 1991 still continues and has to be followed by

the respomdents.

10, The leamed counsel for the applicant has,
however, asserted that though Qhe applicant was-disengaged
by verbal ormder onl,10.19953, several persons junior to

4
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applicant was engaged by the éént-mét'orwhich assertion

is available and if persons who bad’worked for lessery

of days for which the applicant has’ worked as casual laboul .A

- may be furnished by the applicant and also on the basis of

, |

-9-

Himfwh‘o had worked for lesser number of days are still

engaged and they are working. He, inl the cir:_cumstanceé,

|

claimed that h_is case for re-engagement should be

considered. The respondents have, however, deni’ed.that

person junior to the applicant was still working. This

dgniél may bé due to the fact that t'he respondents were. :

not even prepared to accept that t;hela applicant had worked

as casual labour. Instead they héye asserted that the

|

is not correct as mentioned earlier. In view of these

~
circumstances the respondents may be directed to consider

|

the engagement of the applicant as <j:asual labour if w?rk

|

number of days as casual labour were still working. W,
: : ‘ AN ‘
this purpose the respon ents shall find out the number \ s

This can be decided on the basis of the documents which

the record available with the depaxftment. After working ouf
g

the number of days for which the applicant has worked as

casual labour the respondents shali cons ider the re-engage-

ment of the applicant as casual labourer in case work was

1

available and the persons who have’worked for lesser number
- . ‘ T

of days as compared to the applicarj’n: were still working.

The applicant is not entitled to aﬁy other relief claimed

by him. The QA is disposed of with'the above direction.

No order as to costs., | o \M/ J
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