IN THEZ CENTRAL ADMINISTRAIIVE TRIBUNAL

PATNA BENCH PATNA

Registratioﬁ No.0A-605 of 1996

(Date_of ordér\6;4.1998)

Purnima Ssnyal, .

W/o sri gubraﬁa Sanyal,

Aged 42 ;gars now posted as Sr, Cletk

in the Offige of Sr. D.P.O.,JChakardharpur,

.Dist, Singhbhum (West) .. . . . . . . . . . .A@plicant"
By Advocate: Mrs., M.M.Pal | :\

With Mr, M.Palit s

Versus
1, Union of Indie ﬁhrough the General Manager
South Zastern Railway, Garden Readh,
Calcutta, |
2. Divisional Railway Menager, Chakradharpur Divn.
Chakardharpur, Distt. Singhbhum (West) .
3. Sr. D.P,0.Chakradharpur Division,
Chakradharpur Dist, Singhbhum (West) .
4. Assistant Personnel Officer (W), S.E.Railway
Tatanagar, West Singhbhum............... Respondents

By Advocate: Mr, Gautam Bose,

»

Coram: Hon'ble Mr, Justice V ,N,Mehrotra, Vice-Chairman

O RDUER

Hon'Kle Mr, Justice V .N.Mehrotra, V.C,.

This OA has been filed under Section 19 of
the A.T.Act, 1985 with the prayer theat the relieving
order dated 1.8.1996 Annexure-4, be cuashed and the

respondents be directed to post/adjust the applicant
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on any post as Senior Clerk at Tatanagar, considering
her husband's posting. It is elso prayed that the

respondents be directed not to give the effect to the

‘order“dated 1,8.1996,

2. The applicant was initially appointed as Junior

~lat
Clerk on 24.5.1979Z&hakradharpur.She was transferred to

Tata Neager in the year 1981 and was promoted as Senior
Clerk in the yéar 1986. She was trensferred to Chakradhar-
pur in-thé year 1982 and was transferred to Téta Nagar
in AﬁguSt, 19€ﬂ on her own reqguest. The applicant has
asserted that inlthe APO(W) Office at Tata Nagar where

she was working since August, 1994 there were about 20

B e . 5 . F-"w:";fl—‘*
ﬁal@ employees and 9 fema]S}employees. Some of the@_g\i)

employees used to tease the ladies and also used to

disturb them. The ladies complained before the authorities
but no action was taken, There was an incident on 5.6.1996
in respect of which the applicant made a complaint before
the respondént no{j%APO(W) but no effective step was taken.
It is als§ asserted ghat on protest there was some alter-
cation between the staff of APO(W) Office and lasily one
Shri Vinod Ram lodged an F.I.R against some staff members
of the office. The mattdr was also published in a newspaper
Due to the protest by the applicant the authorities became
biased against her. The Divisiocnal Pe:sonnellofficer issued
a show cause notice to the applicant on 14.6.1996 as to why
D&A‘éction be not taken ageinst her. The applicant filed
show cause against the same, Suadenly on 1.@;1996 she was

released from Tata Nagar Office and transferred to the

- office of Senior APO{W) Chakradharpur. The applicant has

asserted thet her transfer from Tata Nagar to Chakradharpur

was result of mala fide action and the seme was arbitrary.

.
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It is also asserted that her husband was serving at Tata
Nagar and she could have been posted in any other office
in Tata Nagar itself where some postg of Sénior Clerk were
still vacant. The applicant asserts that the transfer order

amounts to punishment and was liable to be quashed.

3. . On behalf of the responaents it is asserted that
under office order dated 31,7.1996 the applicant waé tréns—
ferred from Teta Nagar to Chekradharpur and was released on
1.8.1996. She reported for duty in the office of Senior DPO,
Chekradharpur on 2.8.1996, It is asserted that the applicent
hes not disclosed a2ll the relevent facts and also has tried
to twist some Qf the facts. It is claiﬁed that the applicanti
submitted é representation on 8.6.1996 to respondent no.3
‘bringing out some untoward incideﬂ@j}in the office of
respohdent no.4. She prayed for immediaste inquiry in the
matter for initiating action ageainst the offenders. In that
representastion she had also mentioned a feeling of being
unsafe. It is further asserted that in view of the repre-
sentation dated 8.6.1996 by the applicant; a fact finding
inguiry was ordered by the responcdent no.3 and accordingly
~the then DPO-II, Chaktadharpur was nominated to enquire into
the allegations. The applicant attended the inquiry on
11.6.1996 and was asked to appear on the following day.

She appeared on 12.6.1996 for the inquiry but left it half

way and showed non-co-operation with the inguiry suthority.
She even took away the ianmplete proceeding of the day
‘which she refused‘to return even oh request.hence the letter
dated 14.6.1096 Annexure-2° was issued. Even after that she
showed no incliﬁétidn to attend the inguiry but reported
sick under Private Doctor from 13.6.1996. It is in- these
circumstances that the letter under Annexure-2 was issued.
The representation dated 18,6,1996 by the applicant was

received in the office of the respondent no.3 but the-

applicant had already reported sick from 13.6.199¢
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She continued in the sick list till 31.7.1996 hence no
further action could be teken in the fact finding inguiry
as her own stetement Qas incomplete. The officer conducting
the inqguiry was in the meanwhile transferred to Nagpur on
14.7.1996; It is further mentioned that the applicant hed
herself in her representation deted 8.6.1996 expressed
sense of insecurity and hence when she reported back to
- duty from sick list she was transferred to Chakradherpur
by orcder dated 31.7.1996. The transfer in question was
more tb suit the applicant than other consideration., The
responcdents have denied that the transfer order was passed
by way of punishment or was mala fide. It is also mentiéned
that in view of strained relationéiij}of the apolicant with
some of her co-workers, it was not considered expedient
from the administrative point of view to again transfer
her in the vecancy under APO(W) Tata Nagar. It is claimed
that in the instant case the applicant was transferred from
Tata Nagar to avoid administrative inconvenience‘in fhe
circumstances prevailing at that time in the office of APO
(W), Tata Nagar. It is also claimed that the applicant does
not have any right to assert that she must be posted in the'
same pleace where her husbend was posted. It is thus asserted
thet the transfer order was valid and there was no ground
for qgueshing the same, |
4. The applicant in her rejoinder has denied that
she was not co-operating in the fact finding inquiry.
She has also asserted that after notice to her no inguiry
'bwas conducted and she was wrongly transferred from Tats Nagar]
in hasty manner. It is asserted that she should have been .
\posted at leta Nagar itself where some posts are still
lying vaecant in different offices. |
5. I have heard th§ learned counsel for the pérties

and perused the material on record. In this case it is not
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dispﬁted that the epplicant was transferred from Tata Nagar

to Chakrédharpur by a competent authority. I£ is also not
disputed that the applicant was holdihg a transferable post.
Assertion;;by the applicant is that the order of transfer

was by way of punishment and was mala fide in view of the
facts disclosed in the application. It cannot be disputed

that it ie entirely for the employer to decide when, where

and at what point of time a public éervant is transferred from
his present place of posting. Reference may be made to the

decision in the case AIR 1993 sC 2486p§tate of Punjab Vs.

E3

4!
Joginder Singh Dhatt and also to the decision in the case

B.Varadha 'Rao Vs. State of Karnctaka, AIR 1986 SC 1955.
Further, in the case of H.N.Kritaria Vé. Union of India

.(1989) 11 ATC 269, the Hon'ble Supreme Court held £hat_the
order of transfer can be interefered with only on two grounds,
viz; male fide and patent illegélity and for violation of
statutory rules. Similarly, in the case S.,L.Abbas Vs, Union

of India (1993) 25 AIC 844, the Hon'ble Supreme Court held
that én drder of transfer is an incident of'Govérnment service.
Unless the order is male fice or is made in violetion of any
statutory prdvision, the court cannot interfere with it.

In this case it was also observed that not following instruc-
Itions/guidelines is not sufficient to quash as being mezle fiae

5. In the present casé»the applicant challenges the

transfer order on the ground thet she had compleined against

some @?Iéfemployees in the office of APO(W), Tats Nagar and
insteéd of holdi;g a proper inquiry, she was transferred after
issuing a notice to her on 14.6.1996 - Annexure-2,

6. | in this case it cannot be disputed that the applicant
had filed a complaint before respondent no.3 asserting that
some male employees working in tﬁe same office used to tease

tha female employees. In view of-the allegations made by her

®

the respondent noégﬁactually appointed an inguiry Officer

=

who started conducting the inquiry as will gppear from

'\/,.
N
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tﬁe assertions mede by the respondents. The appliCant.
apoeared before the Inquiry Officer on 11.6.1996 but as

her statement could not be completed on that day, she was
asked to appear before the Inquiry Officer at 10. A.M,

on 12.6.96. It is mentioned in Annsxure-2 and also in the ;
written statement by the responaents that the applicant
appeared before the inguiry Officer et 1.00 P.M on that day
but she left the place mid-way even though her statement wss
not completed, It is also elleged that she also took away
with her typed statement, It ié glso mentioned that a Peon
from the office was sent to her to collect the statement but
she did not hand over the same, It is in these circumstances
that thé inquiry officer servedgzzg}the letter dated 14.,6.96
Annexure-2 mentioning thet the applicant was not co-operating
with the inquiry and Qas disobéying the authority under which
she was working. The épplicanthas edvised to explain as to
why D & A action be not taken égainst her, By this letter

actually no D & A inquiry wes initiated but the applicant was

" only asked to explein her conduct bwhich.she did subsequently.

From the'material on record it appears theat ccnsidering these
facts and circumstences, the respondant no.3 issued the
transfer order dated 31.7.1996 and the applicant was reldeved
on 1.8,1996 and she joined at Chakradharpur on 2.8,1996,

The responcents have nentioned that the appliCant had herself
in her complaint mentioned that she was feeling very unsafe
in the office and that she reported sick from 13.6.1996.

It is cleimed that considering the anxiety expressed by the
a§plicant énd al o considering the hostile atmosphere in the
office it was thought proper to transfer the applicant to

Chakradharpur.

7. . From the above facts it will appear that due to some
inciden%f}the functioning of the office in question could not

be said to be smooth., The applicant had complezined against

some of the male employees, an inquiry was directed to be

/
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held but as alleged by the respohqents, the inquiry could

not proceed, may be due to the non-cooperation of the applicant
and due to her reporting sick for quite a long time. Considering
these facts, if the authority concerﬁea thought it fit to
transfer'the_applicant‘from that office to Choeakradharpur so
that the hbstility between the ehployees may end and office‘
work could be carried out smoothly, it cannot be said that the
orde; was by way of punishment or was passed mala‘fide.

'8. ' Fhe learned counsel for the applicant has. argued

thet as a deyartmental inguiry was pendihg aéainst the‘applicant?
in view of the letter dated 14.6.1996 Annexure-2, she should

not have been transferred from Tata Nagar, In my view this
letter does not indicate that any diSCiplinary inguiry had

been—=-,

actually éifiniuiated agalnct the applirant. The applicant was

|
only asked to explain her conduct on the ground that she was

not cooperating with the inquiry which was initiated on her

complaint. Further, merely because an inquiry might have bgen

PP L N e
pending, the transfer order could not betcgid)toﬁidve been A)\
Tt

\

}p§§sedg;bby way of punishment. In the case State of Punjab
.\J LEe o - N

vs.gﬁbginder Singh Dhatt (supra), an inquiry was pending
against fhe applicant and during theé pendency of that inquiry
the employee was transferred, The transfer order was quashed
by the High Court but the Hon'ble Supreme Court set asidé the
order observing that "this Court hes time and again expressed
its disapprovel of the Courts below interfering with the order
of trénsfer of public servants from one place to another.”

9. The learned counsel for the applicaht has also
argued that as the husband of the applicant was posted at
Taia Nager, the applicent should also have been posted at
Pata‘Nagar itself. He has referred to some guidelines of the
Govt. on this question. #s observed by the Hon'ble Supreme

~Court in the case of S.L.2bbas (supra), merely beeause instruc-

tions/guidelines have not been followed, the order cannot be
quashed as being mala fide.
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10, The learned counsel has also referred to%&ﬁértaln

' decisiongby the Tribunal in support of his contention that

the order in guestion was mala fide, However, in view of the
1aw laid down by the Hon'ble Supreme Court on the question

of transfer pnlt@e'not find it necessary to refer to those

11, In view of the facts @ﬂd:diECumstances mentioned
above I ém unable to accept the contention by the learned
counsel for the applicant theat Ehe impugﬁed order of transfer
was mala fide or was passed by way of punishment,

12, The 1earnea counsel for the applicant has also
argﬁed thet the applicant has made a representation for
posting her in some oﬁher officeiiat Tata Nzgar itself,
considering her difficulties. The applicent apéears to have
ﬁade a representation in respect of the same. However, it is
for the appropriate authority to consider the hardship of the
appiicant and pass appropriate orders on her representation;
if already filed by the applicant. It is not for this Bench
to direct the resoondents to post the apolicent at any parti-

cular place. With the above observations this OA is dismissed.

No order as to costs,

{V .N MuHROI' QA)
VICE.CH&IRMAN



