IN THZ CENTRAL ADMINISTRATIVE TRIBUNAL

PATNA SENCH; PATNA

Registration NO,0A-265 of 1996

(Date of decision 18.11.96)

Baldeo Prasad e e s s e e o o o o o Applicant
Versus

The Union of India & Others . . . . . Respondents

Coram: Hon'ble Mr, Justice V.N.Mehrotra, Vice;Chairman

Counsel for the applicant: Mr. Gautam Bose

Counsel for the respondents: Mr, J.N.Pandey.

Hdn'ble Mr, Justice V N Mehrotra, V.C.

Thié OA has been filed with the prayer that the
Respondentsvbé direcﬁed“to appbint df consider him for |
appointment to a suitable pést on compassionate grounds.
2. , Léte Rajendra Prasad, wno was the father of the
applicant, Baldeo Prasad,was working as a Wireman in
Class IV post in the Telecommunications Department.

Rajendra Prasad died on 13.9.1990 while he was still
serving., It is said that He died of liver cancer. Rajendra’
Prasad left behind his widow, 4 séns and 2 dauthers,

At the time of the death of Rajendra Prasad 3 of his
sons excepting the present applicant were already employed.

One of his daughters have been married while second

daughter, viz, Manorma Devi wes unmarried. She was,

however, married after the death of Rajendra Prasad.
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The applicant hss asserted that an amount of about
%.60,000/_ was received by the heirs but all this amount
was spent on repaying back the loans and debts of
Rajendrs Prasad which was taken for his treatment. It is
also asserted that some amount was spent on the marriage
of Manorma Devi, It is asserted thet the mother of the
applicant, Smt. Sharda Devi was getting about Rs.1300/-
as family pension and dearness relief, It is asserted
that due to the indigent condition of the applicant and
his mother, a prayer Was made for the appointment of the
applicant on Class-IV post on compassionate grounds but ‘
the prayer was rejected by Znnexure-A/1, It is asserted
that considering the indigent condition of the applicent
and his mother, the appliuant should have been appointed
on compassionate grounds. |

2. On pehalf of the respondents it has been asserted
that the applicant and his mother were not in financial
distress nor they could pe said to pe indigent. It is
asserted that two of the brothers of the applicant

are Govt, employees, one of them peing serving in the
Army and the other in Telechmunications Department
while third son was employed as a Driver. It is asserted
that pay ot these sons was R.5637/- when the order at
Annegure-A/l was passed. It is also asserted that the
mother of the applicant has received Rs.60,000/- after
the death of her husband and that she is also getting

a sum of about %.iBOO/L as family pension. It is contend-
ed thet considering these circumstances no ground for
é@mpessiénaféfappointment hes been made out.

3. I have heard the learned counsel for the parties
and examined the material on record. It cannot pe disput-
ed that appointments to civil vosts is to be made in

accordance with the rules applicable to the same.
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Exception$_ha§§ however, been made in the case of

Govt. employvee who dies in harness leaving his family

in distress. In such case provision has peen made for |
appointment of the widow, son or daughter of the deceased

employee in case the family was in distress and due to

its indigent condition it was unable to maintairn itself,

Merelybbecause a person was in Govt. service, his descendant

cannot, as of right, claim'that he should also be appointed
as a Government servant, There cannot be an appointment

on the grouncds of descerm as it will € yclearly violate

Article 16(2) of the Constitution. However, in case the’
appointments were confined to the son, daughter or widow

of the dedceased employee who die in harness and which

needs immediste appointment on grbunds of immediate need

of assistance, then such an appoihtment.on compassionate

grounds could pe made. |

4. A similar matter came up for considerstion in the

case of Auditor General of India Vs. G.Ananta Rajeshwara Raa

QAIR 1994 sC 1521}

" It was observed that appointment on ground of descent
clearly violates Articles 16(2) of the.Constitutionf But,
howevér, it is made clear that if the appointments.are:
contined to the son/daughter or widow of the degceased
Govt. employee and who die in harness and who needé
immediate appointment on grounds oxf immediate neéd of
assistance; in the event of there peing no other earning

memper in the family to supplement the loss of income

- trom the bread winner to relieve the economic distress
to the members of the family, it is unexceptionable.

5. In the case of Life Insurance Corporation of India
vs. Mrs. Asha Ramchendra Amoekar and another§ AIR 1994
Supreme Court 2148, it was observed that the High Courts

and the Administrative Tripunals cannot confer penediction

impelled by sympathetic consideration. The Courts should



endeavour to find out whether a particular case in which

sympathatic considerations are to be weighed falls within

. the scope of law.

6. The matter of appointment on compassionate
grouhds also came up tor consideration of the Supreme
Court iﬁ the case of Umesh Kumar Na&agpal vs. State of
Haryana)l994 Supreme Court Cases (L&S) 930, It was observed:
As a rule, anvointments in the public services should be
‘made strictly on the basis of open invigtation of apolica-
tions and merit. No other méde of appointment nor any
other consideration is permissible. Neither the Government
nor the public authorities'are at liperty tplfollow any
other procedure or relax the'qualitications%laid down by
the rules for the post, However, to this gehéral rule

which is to pe followed strictly.in.every case, there are

- some exceptions carved out in the interests of justice

and to meet certain COntingencies._One such exception is

in favour of the dependants of an employee dying in harness
and leaving . his family in penury and without any mesns of
livelihood. In such cases, out of pure humanitérian consi-
deration taking into cohsideration the fact that unless
some source of livelihood is provided, ﬁhe family would
not. be able to make both ends meet, a pr;vision is made

in the rules to provide gainful employment to one of the
dependahts of the deceased who may be eligiple for such
employment. The whole object of granting cdmpassionate
employment is thus to enable the family tb itide over S
sudden crisis, The'object is not to give a memper of such
family a post'much less a post for post held by ﬁhe
deceased; What is turther, mere death of an employee in
harness does not entitle his family to such source of

livelihood. The Government or the public authority
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concerned has to examine the financigl condltlon of the
family of the deceased, and it is only it it is satisfled
that put for the provision of employment, the family will
not pe able to meet the Crisis that a job is to be offered
to the eligible member of the tamily. A similer view was
taken py the Supreme Court in the case of State of Haryana

and others vs._Rani Devi - and another51996 Supreme Court
Cases (L&S) 1162,

7. In view of the above mentioned decisions it
cannot be said that a dependant of the deceased employee
cangﬁz claim appointment to a bovernment post merely
beceuse his father, who was a Government employee died

in harness. Such an appointment ¢an be made only if it

is found that the family is in panufy and it cannot tide
over the crisis caused by the sudden death of the bread
earner unless one of his descendantg is appointed on
vcompassionate ground. In the present case it is not
disputed that out of four sons of the deeeased‘thfee were
already employed at the time of the death of their father,
One of the sons was serving in the Army .end holding the
rank ot Nayak, who has only a daughter to maintain., The
other son was serving in the Telecommunications Department
while the third son was employed as a Driver by a'private
person, One ot the daughters of the deceased hasnélready
been merried before his aeath. The secona daught%gIWas
married after the death of the employee and at preffnt

the applicant and his mother remain in the family %or whom
it is cleimed that they cannot maintain themselves unless
the applicant ié appointed on a suitapble Government job.
It may.be aCCepted that out of the amount of Rs.60, 000/~
and odd, the widow had to pay the loans or advances taken
for the treatment of the deceased employee who was suffer-
'ing from cancer, It may'Dé that some amount was also spent
on the marriage of the second daughter, But still the fact

remains that the mother of the applicant was ‘'getting
N
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nearly Rs.1300/- as family penéion and dearness relief,

out of which she can obviously maintain herself and may

be the-applicant‘also who is a major son. It is true that
on‘oehalf ofvthe applicant it is asserted that all the
elder sons who are employed and are residing in different
‘States have said that they cannot maintain the applicant

or his mother due to their own needs, but such an égéé#%é;e
can pe made py each and every employed son in order to
ensure the appointment of their brother to the Govt. job.
The present case is not such a case that the applicant

and his mother were living in penury and theirapétunary
condition is such that they cannot maintain themselves
unless'tﬁe applicant was given appointment on compassionate
grounds. |

8.. The learned counsel tor the applicant has refer{éd
ﬁo the.decision in the case of Smt. Rishalo and Another

VS, Union of India ,1996 (1) s.L.J. (CAT) 240 in support

of his argument that mereiy pecause the brothersof the
applicant were egployed, appointment on compassionate

- grounds shoulqlPe refused. In my view thisidecision is

not applicable to the facﬁs of the present{case. In that
case the deceased left five sons and one widow. Only one
son waé employed but his income was not mentioned. Other

4 sons were yet to pe rehapilitsted. It was on these facts
that a direction wes issuéd tor reconsideration ot.the»
claim of the applicant of that case.

0. On a consideration ot the facts and circumstances
.of this casé and the law laid down by the Hon'ble Supreme
Court, I am of the view that the applicant has failed to

Ve

establish, his clzsim for appointment on compassionate

&

grounds was valid. In the circumstances this OA is

dismissed, No order as to costs. \bﬁQ

19 n*jé
(v. N. MEHROTRA,

VICE-CHAIRMAN




