IN THE CENTRAL ADMINISTRATIVE TR IBUNAL
PATNA BENCH, FATNA

O.A. Ne, 648/1996

Date of Order: ‘7/J759

Nutan Bala Sinha W/e Ashwani Kumar Sinha resident
of Village and P.0.- Pratappur Via-Athari, District-

Sitamarhi, Bihar,

“es o Applicant.
- By Advocate Shri Amit Srivastava,

- Versus -

1,’ - ~Thé€ Union ef Iﬁdia, threugh Secretary, Department
of Post, Dak Bhawan, New Delhi.l,

2. Chief Pest Master General, Bihar Circle, G.P.O.
Cemplex, Patnma-l.

3. The Pest Master General(Nerth) Muzaffarpur,

4, Sub Divisienal Inspecter(Pestal) District-
Sitamaxhi, Biher.

5. S,t;' Prema Kumari W/e Ram Naresh Sah, Village and
Pest- Pratappur, Via-Athari , District- Sitamarhi.

cesscnee Respendents,
- By Advecate Shri H.P. Singh(Addl. Standing Ceunsel)

- By Advecate Shri I.D. Prasad fer pvt. respondent,

COQRAY

~—

HOW'3LE SMT. SHYAMA DOGRA, MEMBER(JUDICIAL)
HON'BLE SHRI MANTRESIMWAR JHA, MEMBER(ADMINISTRATIVE)

QRDER

1%

By Mantreshwar Jha;MemQEEQA)z-

This Origin2l Application has been filed by the
applicant Smt. Nutan Bala Sinha fer quashing and setting

aside the appointment ef respendent ne, 5 Smt, Prema Kumari
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and censaquently fer dirsctien te official respendents
te appeint the applicant as EDBPM Pratappur Pest Office
w.e.f, 15,10,1996 with all censequential benefits,

2, The admitted position in the case is that the pest
of EDBPM, Pratappur Branch Office in acceunt with Athiri

S.0. under Sitamarhi Divisien was advertised threugh
the Employment Exchange, Sitamarhi which was asked te
sponser at least three suitable candijdates fer the

appeintment te the pest, The Empleyment Exehange'however
sponsered only twe candjdates vide its letter ne. OC/6/96
Bfi dated 6,6,.1996, The vacancies were,theref;re,'i
advertised threugh open advertisement on 17,6,1996,

In pursuamce of that advertisement doth the applicant

as well as respendent ne. 5 applied for appeiatment te

the said pest, Beth of them were eligible for appeintment.

Respoendent no, 5 was, hewever, appeinted as she had

secured higher marks i.2. 544 eut of 900 in the matricula-

tion examimtien whereas the applicamt had secured enly

522 marks sut ef 900,

3; The case of the'applicant is that she had éppeared
in the 10th paper alse and as per her marksheet issued by
tte Bihar Scheol Examinmitien Beard, Patna{Amnexure-6) |

she had secured 565 marks ircluding marks ebtained by hér

in the 10th paper after deducting 30 marks frem the 10th
paper, Accerding te the applicant the marks secured by he
in the 10th paper had not been taken intovaccount in

determining interse merit eof both the candidates, Thers=fe;

respondent ne, 5 his been wrengly appeinted,



S B

4, Ve R ve perused the written statement filed by

pvt. respondeit as well as official respendents and alse :‘
rejoinder filed by the applicant, We have heard beth the
parties at length and carefully gons threugh the recerds,
It has ween submitted en beha If of official respendents as

- well as pvt, respendent ne., 5 that inter-se senierity ef
all the candidates had te be determined en the basis ef

clarification issued by Chief Pestmaster General, Bihar

Circle, Patna dated 15,7,1996(Aanexure A/19). This

c\larifit:atiom was issued on the basis of clarificatien

issued by the Directer Gemeral(P) New Delhi letter no,
17-34/96-D& Trg, dated 22,5.1996, The relevant pertien

of the clarificatien is repreduced belew:-

B eerenes reference hade been received frem
'certain quarters seeking clarificatien whether
the mark\s obtained in the Secend language/ .
ddditienal subject taken in the SSC/High Scheel
Examinatien By the candidates may be taken int_or
- cons ideratien for determining their interse
| merit fer appeintment as EDBPM etc, It is 4
herepy clarified that the marks secured in the |
ddditional subject/second language sheuld be ‘
ignered and the interse merit should se deter-
mined en the basis ef marks secured in the
cemplusery/elective subjects taken in the

matriculatioen examinatien *

Se On the wasis of akove clarificatien, it has been

submitted en behalf of the respendents that interse senierit:
of applicant alengwith respendent ne. 5 was determined en
the asis ef abeve Circular. Then respendent no. 3

obvieusly mas secured higher marks and, therefere, her

appeintment is in erder.
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6. ~ The learned ceunsel appearing fer the applicant

has centested this interpretatism on the greund that
since the precess fer appeiantment had been initiated
befere the issue of this clarificatien, her claim cannet

be ignored en the basis ef this clarificatienm,

7 The learned ceunsel appearing fer respendent ne,
5 has centested this stand ef the applicant en the greund

that even she hiad appeared in the 10th paper and had
secured 78 marks in the 10th paper and if that is taken
inte acceunt she will still emerge as mere meriterisus

candidate, It hdas alse bween centested on behalf of

respoendent ne. 5 that similar matter have ceme up befeore
this Trisunal in OA Ne, 788/98 and the Trisunal have ceme
te the cenclusien that respective merit of both the

candidates have te be determined on the Basis ef marks
ebtained eut of 900 marks enly in view ef the clarificationy

issued.

8. The learned ceunsel fer the applicamt has referred -

teo some judgements eof the Hon'Ble Apex Ceurt :to Shew that
it was not epen te the official respendents te change the
criteria fer selectien theredy prejudice the case ef the
Aapplicant as has hippened, accerding te him, in this case,
The centemtien of the agplicant is that the eriginal

netificatien ef vacancy was issued en 9.5.1999 threugh the
Empleyment Exchange whereas the aferesaid clarificatisn is
of 22,5,1996., The respendents have, hewever, centended that
they submitted her applicatien with reference te the
advertisement date 17,6,96(Amnexure A/2) and Amnexure A/3
and , therefere, eon the reference date clarificatipn had

dlresady been issued,
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9, On careful and clese scrutiny eof recerds as well

as averments ef meth the parties, it is quite clear that
on the reference date en which the applicant had applied,
the clarification(Annexure A/10) had been issued and it was
incumdent en the respendents te determine the interse
senierity em the wasis of the clarificatien, Se far as the
judgements of the Hon'Ble Aﬁex Ceurt referred te by the
learned ceunsel fer the applicant is cencerned, this will
net be applicadle in this case because the efficial

respendents had net made any medificatien in respect ef
qualificatien and othe; eligiwle criteria of the candidate,
What was issued en 15.7.1996(Anaexure A/19) was oenly a
clarificatioen with regiard te éetermining the interse merit

of the candidates as different” Schoolﬁ Examination Beard'’s

have different number of papers feor cenducting the

examinatign; Even the Bihar Scheel Examinatien Beard had

different sets of paper in different years, The learned

ceunsel fer the applicant has referred te pard-3p ef
Bihar Scheel Examination Beard Regulatiens 1964 te shew
that "Ageregate” means aggregate of the marks secured im
the cempulsery and three eptatienal papers plus the marks
ewtained above.30 in the additienmal(tenth paper), This,
however, would hels the candidate fer getting higher
division in the examinatien se far as the resulte declared

by Bihar Scheel Examinatisn Beard is cencerned. This weuld
net autematically sestew en the applicant higher merit in

relation te respendent ne. 5 Whe has also appeared in the
10th paper and has secured 78 marks, The clarificatien
issued by Department of Pest is, therefere, well in time

te ensure that there is - . unifermity in selection process

varieus appeintments te determine inter-se senjerity,
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We have seen in large numeer of cases in the Trisunal in
which centested candidates have centested the cases enly

on the hasis ef marks ewtained eut ef 900, The applicant ha"
net challenged the vires of the clarificatien issued by the
Department of Pest in this OA and, therefere, if the |
clarificatien survives that becemes binding en the efficial
respondents fer cempliince in any selection precess, The
applicant hes ippiied fer the pest enly with reference te
the advertisement dated 17,6.,1996 whieh is ¢lear frem
Annexure A/3 eof the O.A. The clarification had seen issued

earlisr te this date,

10, Frem the facts and circumstances of the case, we

are satisfied that the applicant has failed ~te make eut

any case for interferingste the appeintment ef respendent
noe, 5, who hid been working centinieusly fer abeut 8

years on the basis of higher marks estained in the
matriculatien examinatien eut eof 900,

11, That being se, the applicatien is deveid ef merit

and is, therefere, dismissed with ne cests,

. ~ Ak .
( MANTRE Q?EEQEL\ (smmwsjggggjgia‘ﬂ

MEMBER (A) u . MEMBER(J)



