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HON ‘BLE MRS. SHYAMA DOGRA, MEMBER (JUDICIAL) .
HON *BLE MR. MANTRESHWAR JHA, MEMBER (ADMINISTRATIVE) ,

Jawahar Lall Chevwdhury, S/e Late Dashrath Chewdhary,
resident of mehalla Anwarpur, P.O.s Hajipur, District
Vaishali (Bihar), at present werking as Goods Supdt. at
Hajipur Statien ef N . ,E.Rallway. esees APPLICANT,

By AdVQCa__tg $. Shri M.,P.Dixit.
Shri Sudama Pandey,

Vs

1. The Unien of India, threugh General Manager, N, E .Rai‘lwa;:‘
Ger akhpur, P.O. & Distt. s Gerakhpur (U.P.).

2. Divisienal Rail Manager, N .E.Rgailway, Senpur, P.C.:
Senpur, District Saran (Chapra) (Bihar).

3. Shri Ram Nath Jhg, at present werking as Senier Cemmer.
cial Inspecter at Barauni, P.0O.: Barauni, Distt.:
Begusaral.

4. Shri Ashutesh Sharan, at present werkine as BBnier

' Commercial InSpecter, in the effice of Divisienal
Cemmercial Manager, N.,E.Rgailway, Senpur, P.0O.: Senpur,
Distt.: Saran. :

5. Shri M.Z.ALRizvi, at present working as S8enier Cemmer.
cial Inspecter in the effice of Diidsienal Cemmercial
Manager, N.E.Railway, Senpur, P.0O.: Senpur, District,
Sergn., »

6. Shri M.H.ansari, senier Commercial Inspecter, Werking
in the effice of Divisienal Cemmercial Manager, Senpur,
P.0O.: Senpur, Distt,.: Saran.

7. Shri Rsmesh Prasad, Senier Commercial Inspecter, posted
at Khagaria Rallwgy Statien, P.0O.3 Khagaria, Distt, :
Khagaria.

8. Shri Narendra Kumar, Senier Commercial InSpecter,
posted in the office of Divisienal Cémmercial Manager,
N.E.Railway, Senpur, P.O.: Senpur, Distt. : Saran
{(Chepra) . . eeess RESPONDENTS,

By Advecate :- shri P.K.Verma.
O R DE R

szina Degra, Memper(J) s- This OA has been preferred by
the applicant fer directien te the respendentx ne.Z te
 amend the panel of éelected candidates by dropping the
names of respendents ne. 5 & 6 and decla;e the applicant
selected as Senier Cemmercial Inspecter (Rs.2000-3200)

against the Scheduled Caste quota with all censequential
penefits,




2. OA Ne,4%0/96 .

2. The applicant has alse sought alternative
praYer for quashing the results declared fer the said pest
at Annexures.d/1 & A/4 and censequent posting orders of

- respendents ne. 3 te 8 with directien te the respendents te
held a fresh selectien as per rules and precedure after
giving an eppertunity te ;ppear in the said selectien afresh
while allewing this OA with cest,

3. The backgreund ef the case, asf submitted

by the gpplicant, is that while he was workineg as Geods
Superintendent Gr. II 1n.pay.scale of Rs.16060-2660/- )in pur.
suance of the notifiéation issued by the Divisienal Rallway
Manager )P), N.E.Raillway, Senpur, dated, the 6th March, 19e5,
for helding selectien for six pests ef Cemmercial Inspecter/
Gr.I in pay-scale of Rs.2000-32000, the applicant %ﬁ%@mied
ferthe said pest as he beleonged te Scheduled Caste.

4. As per prescribed terms amal of notification/
25% of the ssove posts wWere to be filled-up by eptien frem
the candidates bélenging t® Goods Superintendent, Commercial
Superintendent, Ceaching --& Reservatien Supervisers werkine
in the scale of Rs.1600-2660/~-. The applicant alse appeareid
in the written test, however, under pretest as the said neti.
ficatien was against Rai\J,Wavaules becaguse ne pre-selectien
ceachiﬁg Was arranged f@r &C/ST candidates and senierity

was left unsettled though it was mandatery en the part of
the respondents te arrange such ceachineg fer said candidates,
5 After declaratien of the result eof the
written test, eut ef nine candidates, seven were declared
successful, includine the private respondents and were called
for viva.vocev, but after publicatien of fipal result
applicant’s name did notvfind place in the list ef selected
candidates which cempelled the gpplicant te prefer represen.
tatien te the autherities cencerned, Wut witheut passing

any erder en the representatien of the applicant, the res-

pondents have issued posting erders in faveur ef respondents




3. OA Neo,4%/%.

ne. 3 te 5 vide letter dated, the 23rd August, 1995, In

the representatien the applicant has peinted out varieus
irreqularities and discrepancies in the said selectien vide
Annexures-A/7 te A/10, But ef ne avail, One of these irre.
sularites being pointed out by the applicant was te the effect
that respondent ne.3, beineg a SC candidate and whe had

scered mere marks than the respondents ne.5, whe was a general
candidate and was declared passed under relaxed standard as
per Rallway Bosrd's letter Ne. E(NG)1.83 P.M 1.65/P.N.M./MNER
dated, the Sth December, 1984, the respondent ne.8 sheuld
have been premoted under General queta {(net SC queta) and

the post reserved for SC queta should have been given te the
applicant and; therefere, these ;ppointments have been made

in a very illegal and arkitrary manner,

,6. Even respondent ne.6 was not eligisle for

his consideratien en the saii posSt as the main eligliwility
criteria te appear in‘the sald test as per notificatien was
that enly these candidates whe were working in the scale

of Rs.1600-.2660/- vWere eligible to bE selecﬁei as‘ﬂﬁmmercial.
Inspecters in the Grade of Rs.2000-3200/-.

7. In suéport ef his contentien with regard

te ménéatory instructiens fer arrangineg pre.selectien
coaching faf SC/ST categories, the learned counsel for the
applicant has placed relianCe on the decisiens passed by
this Court in OA 116 ef 1995, decided on 04.04.2001, filed
by the same Iapplicant and OA Ne, 829 of 2001 & OA Ne., 859

of 2001, decided by Allahakad Bench ef CAT (Gulam Mustafa

& Ors, Vs. Union ef India & Ors,, cited in 2003(2) ATJ s8,
Therefere,.the sald selectien is liable to be vitiated en
this greund.

8. The respondents have filed written statement

and refuted the claim of the applicant en the greund ef

suppressien of material facts frem this Court with regard

te ene OA 443 of 1995 preferred by the applicant fer simi)ar




4, ”_ ' OA Ne.4%9/9%

claims and thesane,Was dismissed my this Ceurt, Apart

frem this, the gpplicant has alse filed anéther 04, bearineg
 OA Ng.l16 ef 1995 raising seme questiens and challengine the
'selectien ef Commercial Superintendent Gr.I (Rs.2000-3260))
in which he himself had appeared and had passed. The result
of that selectien Was alse declared en the same dé_y i.e.,

on 2151; August, 1995, when the result (@,f‘s’ﬁéiection feor thé
p@ét of Commercial Inspecter was d'eclared. The applicant had
alse ebtained stay frem this Court in the said OA 116 ef 1995,
put later on himse;t go_tr;a;ted for getting pramotion. in
the higher grade te the post of Cemmercial Superintendent
'Gr.I in pursuance of which vide effice erder di:., the 12th
April, 1999, the applicant was eranted prmmotten in the
erade of Rs.2000-3200/- (Revised Rs.6500-10506/-) and since
then the appliCant ‘has been working en the .said post. In
stzppﬁrt of this cententien the respondents have placed‘lo'h
recerd coples of effice erders dated, the 12th April, 1eee
ahd 21st August, 1995,

9, Next subsmissisn ef the reépondents,is-that
since both these posts ef Cemmercial Ipspecter and é'.ommer-
cial Supdt, Gr. I are parallel pests and since the applicant
has already joined the permanent pest ef Commercial Supdt,
Gr.I lens time Wmack; therefore, after having feund te be
net selected in the said selectien test held ferthe pest

of Commercial Inspecter he cannet challenge that selectien
process as principle of estappel, waiver and acquiescence

is applicable in his case due te his ewn commissiens and
emmissiens en the part eof the applieant.

ie. The respendents have vehmently submitted
that due precess of precedure for the said selectien has been
féllowed By the respondents asnd the respondmt ne.8, whe

belengs te SC category, has been selected in view of his

being feund more meriterieus than the applicant,
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11, In reply te the applicability ef mandatery

previsien with regard te arranging pre-selectien ceaching fer

SC/ST candidates, the plea of the respondents is that the

said plea off the applicant has already been rejected by this
FPYrRe Ve

Court in erders passed in OA 443 of 1995; therefere, the

case of the .appliCant is etherwise hit by the principles of

res. judicata.

12, The applicant has filed rejeinder reiterating

his élaim as susmitted in the OA, He has denied that the salé

OA 443 of 1995 was dismissed with regard te his prayer for

pre.selection coaching fer SC/ST categeories, whereas, in fact

the said OA Was dismissed en the greund of plural remedies (

se\ight for by tﬁhe applicant., Meoreever, it is submitted by

the applicent that the present OA has been filed specially

: for prometien te the post ef Commercial Inspecter which has

ne relatien orf cennectien with the earlier case, Therefere,

since the gpplicant was declared successful in the vwritten

test and his name Was placed at si ne.5 in the erder of

" merit, he sheuld net have been deprived of being allewed

after appearing in the viva-vece test as he Ci8) sure that

he has got mere marks than the ether private respondents.

13, With regard te the varieus discrepancies
ocGUred in the said selectien the applicent has made refer.
ence of the complaints te the General Manager (Vigilance), -
N.E.Rajlway, Gerakhpur, in which the gpplicant hsd received
a letter dated, the llth OCtober, 1995, which was duly replied
letter by
by the applicent in time. Similarly, oneAShri &3P .Singh,
Chairman, Passenger Service Cemmittee, G.0.Il., Ministry ef
Rallway (Railway Board), was ferwarded te D.RM,, N.E.,Railway,
wherein it had been stated that the entire selectien procee.
dine éf the saiéd selectien has been taken by the Vigilance
Department fer enquiry which fully find suppert with the
'_ccntenti@n ef the ;pplicant to the ceffect tnlat the salé |

selectien precess has been done in = very faveuradle and
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arpitrary manner and ther espendent ne.8 has keen given

undue faveur while ienering the genuine right of the applicant
for cmsiéering his c ase fer such pramotieri. Hewever, the ‘
applicant has not placed on recerd any documentary eviéence

te suppert his.cententien in this regard.

14, Ne written statement has been filed by
private respendents,

15, Wé have heard learned ceunsel fer the parties
and carefully gone through the recerd.

16, The applicant has challenged the selectien
precess and;f promotien erders ef r espondents mainly en the
groeund ﬁhat’before initistien ef said precess, the res.
ﬁondents have net arranged foer | __ ! training te e undergone
»y Scheduled Caste & Scheduled Tribe candidates which was
makdatery. But sﬁrprisingly he had appecared in the selectien
tést witheut any pretest and after not found te be successful

he has challenged the entire precess of selectien thereafter

on. vari@us counts. Ne document has been placed en recerd te
~sh@w\that*he-a§peared in the sald test under pretest.

17. The applicant has alse suppressed the fact
frem thG;C_@Qth::tQat en the same date he had appeared fer
anether test held for Commercial Supdt. Grade I with the
same scale of Rs.2000-3200/- as of Cemmercial Inspecter en
21,088.1%95 and en his selectien he had been werkine as such,
Though admittedly both these posts were of parallel nature
carrying same pay-scale and applicant was eligible fer the
sald éosts but it was incumbent upon the spplicant te bring
ferth all these facts mefere the Court te have clear picture
ef his case. Though undeubtedly he had every right te asppear
in the selectien test for beth the pests.

18, Now the questien arises as te whether he

had raised the same peint as has been raised in the present

case when he appeared for selection te the post of Commercial

Supdt. Gr.I, After *”c“:ali.ing fer~ thezcase: fi'_ﬂ.’é’@f DA 443 /95
decided on. 23.08. 1995, it was f@und that said 0OA Was dlsmiSSed

on _the ‘ereund’ ef-_seekinglpluralﬁr dffes, .{ncluéing Praye
er-
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f@r”trqainifﬂ’g*f@r"SC/SI‘ candldates for the P@St"ef‘cammercial
Superi_tend““tbGradéﬁ-w =2

19, Therefore, we find ferce in the cententiens

of thexigﬁpondents that when applicant ceuld net come out

as successful in the test of Cemmercial Inspecter he pre.
ferrei.the present OA ﬁe challenee the impugned order of
selectien pf:private"resg@ndents. Tﬁerefere, since the agppli.
.cant has participated in the test witheut any pretest er

ebjectien, he cannet ne¥ ceme sut with the pleas that there

Wwas precedural irregularities committed by the respendents
concerned while !teparing questien papers, etc., |

20, so far as mandatery provisien te impart
training te SC/ST candidates are concCerned, the decisienx

2003 {2) ATJ 58 (Gulam Mustafa VS. Unien eof Ingia & Ors,)

relied uen by the learned ceunsel fer the applicant can be
diétinguished en the ground that in that case the entire
selectien process Was erdered te be vitiated not enly en
that ceunt but it was vitiated eh ether egrounds alse as
there Was non.compbiaﬁ@e of Railwayzbkoanis circular dated,
19th March, 1976 by the autherities concerned.,

21, o - The applicant has alse falled to substan.

tiate his case with relevant documents with regard te the

| ~ plea that Narendra Kumer whe has meen selected under SC
categéry has ektained lesser marks than the gpplicant. Se
far as marking éene by the selection committee at the time
of vive-vece is cencerned the ssme cennet e questiened
or evaluasted by the'Caurt as the selectien committee is the
iest auﬁhority to assess the eligibmility and suitaeility

_ of the person,ief@re it appearing for interview.

22. | Even afterrperusal‘af Annexure-R/1, dated,
the 2lst Aug@ét, le9s5 & 12th April, 1999, the plea of
respondents finds force with respect te the fact of selectien
of applicant to the post of Commercial Supdt. Gr.I en

21,98.1995 but the order Was stayed by this Court in OA 116/e5
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S

o
preferred by the gpplicant but later en got that stay

vacated vide M.A.No, 223 of 1996 & 260 of 1997 andgk finally
said OA is feund te be dispesed of with directiens te the
respondents te decide the representation of the applicant
vide order dated, the 4th April, 2001, The aspplicant was
later en promoted vide order dated, the 12th April, 1e9e, put
susject te final sr dispesal of said OA.

23.:’ | - The applicant has alse net specifically
supper ted his pleas with regard to malafide 'against any
particular persen er member of the selectien committee whe
has taken viva.vece test, The allegatiens of malafide theugh
are easy te level but unless the same arepr@véd by substan.
dﬂéj@cumenﬁary evidence/the autherities cencerned cannet
be said te have been acted with malafide intentien at the
time of viva-vece test and that tee without making that
particular persén as party against whom such allegatiens are
levelled,

24, | - Even otherwise alse in view of the fact

the aﬁpllicant participéted in the selectien precess fer the
post of Commercial Inspecter that tee, without any pretest,
he later on cannet challenge the irregularities, if any,
théfein ence the selection process is ever, This has alse
meen held by Hon'ble Apex Ceurt in AIR 1986 SC 1943??5:; %
Prakash Shukla Vs. Akhilesh Prasad Shukla & Cihers ) aﬁd
1999‘ (3) sLJ 34 (sushma Suri's case).

25, ‘ | Asove all, the things which have settled
lenyg 'ti‘me back cannot now unsettled at this stage which would
etherwise result inte chaes and the private respondents have
lﬁeen worCking en the said pests fer the last more than eight
years., We are alse alive te the fact that applicant is ether.
wise working én the parallel post of Commercial Supdt, Gr,.I
carrying the same pay-scale of Rs,2000-3200(Revised Rs,6500.

16500/-) ; therefore, his pleas as submitted by the applicant

as aforesald paras, are not sustainable,
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26 , Therefore, in the given f acts and ciréum-
stances of the case and fer foregoing reasons, we;are of the
consléered opinien that the applicant has failed te substan.
tiate his contentiens with cegent reasens and he has fur ther
not’succeeded in his case because of his ewn acts, emﬁssions
and commissiens a&s principle of estoppel, walver and acqui-
escence is alse applicaele in his case as discussed herein-
aboeve, ‘

27, Resultantly, the present OA being devoid

of merits is hercey dismissed and disposed of accordingly.

Ne cests.

{(Mantr VVQPQ&EQSA\

Membper A). Member (J)

o
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