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Nv Prabhat, son of hri Vijay Kumar Singh, aged about 30 
years, resident of 'o1a Babiarba, P.O.: Uteshra via. Salkhua 
Bazar, P.S. Salkhua District 	Seharsa. .•,. APPLICANT. 

By Advocate:- Shricrasd. 

Vs. 

Union of India tirough Director General, Departrnentof 
Post, Govt. of Iidi, New DClhi_110 001. 

Chief posthasterGeneral, Bihar Circle, Patne800 001. 

PoSthiaster General, Northern Region, iviuzeffarpur, 

Superintendent of Post offices, Saharsa Division, Saharsa. 

Sub_Divisional I Spector of Post offices, Sahs.rse. West 
Suh_D,, Saharsa. 

Shri Bhagirath Yadev, son 0fShri Jageshwar Yadav, aged 
about 21 years, resident of village and P0 : Uteshra 
via. Salkhua, District Sahersa, and at present posted 
as EDDA_cum_ED(Z, Uteshra 30 in account with Salkhua 
SazarS.O. inSharsa Postal Division ...... RESPONDENTS 

By Advocate:- Shri S.C.Jh8, 
Mdl. Standing Counsel. 

Shri A,Kurnar (For Res.No.6) 

OR D B R 

Shvama Dora M(J) _ This OA has been directed against the 

impugned order aat4, the 20th July, 1995 (Annexure_A/3), 	1 

whereby, resporider1tno.6 has been appointed against the 

post of £DDJcum_EIIC, Uteshra EDBO in Stharsa Postal Djvi 

sion with further payer for direction to the respondents 

to consider the casof the apt)licant on the said post on 

his being meritorious than respondent no.6 and also fulfilingj 

all other requisite criteria as per notification issuedhy 

the respondents vide &inexure_A/l, dated, the 8th June, 1995, 

2. 	 Briefly, the facts of the case, as set 

out by the applicant, are that in pursuance of the notifi-

cation issued by the respondents concern2d for inviting the 

N~ 
	application for the above referred post of EDDcurn_EDC, 



2. 

Utesh&J ZDBO, he also applied for the said post through 

ordinary post Since he was fulfilling all the requisite 

conditions as prescribed for the said notification. There 

after, the applicant was directed to appear before respondent 

no.5 on 15th July, 1995, alongwith original educational cer 

tiiatés and other testimonials for verification vide 

AnnexureA/2. However, inspite of 	aCt that the applicant 

had obtained higher marks than the respondent no.6, arnely, 

Bhagirath Yadav, he was not appointed to the said post 

mainly on the ground that the applicant does not belong 

to the said post village for which that post has been adver 

Used. 

3 • 	 13efore coming to this court the applicant 

had also approached the Civil Court of Munsiff, Saharsa, 

wherein, the respondents have also filed written statement, 

vide Anne1re_A/8. However, sitiCe the said Court had no 

jurisdiction to entertain service matters after enacth'ient 

of AdministratiVe Tribunals Act, 1985; therefore, he with 

drew that application and filed the present O.A. 

The applicant has challenged the said 

order of appoinnent of the respondent no.6 on various 

counts; particularly, on the ground that the stand taken 

by the respondents in the above referred written sttnent 

filed 	Court of Munsiff, Sahersa, is different from 

the stand being taken by the respondents in the present OA. 

iarlier, the,  respondents have taken the 

plea that since father of the respondent no.6 was working 

on the said post of EDDA_cumMC; therefore, compassionate 

view has been taken while appointing respondent no.6 and 

the respondent no.6 used to work as substitute &iring the 

period when his father used to go on leave end, therefore, 

he had gained sufficient experience. The respondents have 
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also taken a plea that since the applicant did not 

send the appiCation for appoiritnent by registered post; 

therefore, the same being in violation of the notification 

(AnnexureA/l) and since the applicant belonged to 

another village, he WS not appointed on the said 

post. 

6. 	 To rebut all these grounds being 

taken by the respondents to reject the case of the app1i 

cant it is submitted by the learned counsel for the 

applicant that sending the application through registered 

post Was not a condition precedent or mandatory provi 

sion to not consider the case of the applicant though 

he was more meritorious as he has obtained higher marks 

(552/900) as against the respondent no.6 (420/900) 

and the applicant heicngs to the same delivery juris-

diction of the postal village; therefore, the respondent 

no.6 has been appointed on extraneous grounds. More-

over, the ground being taken in earlier reply submitted 

before the Munsiff's Court are also not available 

to the respondents as for direct appointhient candidate 

has to be appointed on the ground of his merits and 

not on the ground of any compassion or otherwise which 

would certainly anount to violation of Articles 14 & 

16 of the.Constitution of India. 

7. 	 The next contention being raised 

by the learned counsel for the applicant is that the 

respondents have violated their own notification 

isaied on 06.12.1993 vide nneire_A/12 while ignoring 

the genuine claim of the applicant being more merito-

rious on the grounds which were not availDle to the 

respondents. 
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The official respondents have filed written 

statement and so far as the factual position of the case is 

concerned, the same is not denied. However, it is submitted 

that since the particulars of the two candidates wose appli 

cations were considered by the SDI(P), Laharsa (West) were 

verified on receipt of their applications, the respondent no.6 

was appointed on the said post and he has also joined as such 

on 27th July, 1995. However, in pare 8 of the written state... 

merit it is submitted that no reason for appointhent of res-

pondent no.6 and rejection of candidature of the applicant 

has been recorded by the SDI(P) in the appoinent file 

maintained by him though admittedly, the applicant has obtaL 

ned high& marks in the matriculation as against the res-

pondent no.6. 

In parawise reply it is submitted by the 

respondents that since the applicant has not sent his appli 

cation as per condition.laid down in the advertisement and 

since the applicent.5 house is not nearer to the post office 

than that of the respondent no.6; therefore, he doeginot 

fulfill the reisite criteria for his appointment on the 

said post. However, in para 29 of the written statement it 

is submitted that the Candidate belonging to post village 

was given preference than the the candidate belonging to 

delivery ar 	therefore, it cannot be said to be done in 

violation of the notification. The respondents have also 

taken the plea that the applicant has not submitted current 

character certificate with his application as called for. 

The rivate respondent no.6 has also filed 

written statement and almost taken the sane stand as has 

been taken by the official respondents in their written state—

ment. in support of his contention he has also placed on 

record copy of his iipplication submitted for the said post 

vide 1nnexure_i/1, alongwith Annexure_R/2, copies of,  voters 
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list to submit that. bisappointrnent has been made as per 

lnstructicns issued by the respondents through notification 

(Annexure_k/l); therefore, he has been appointed in accor- 
learned çounselfor 

dance with law. It is also stated by theLprivate resiondent 

that the private respondent no.6 has been working on the said 

post for the last more than eight years to the entire satjs. 

faction of the respondents; therefore, he has got legitimate 

claim to retain that post. 

The applicant has filed rejoinder to the 

written statnent filed by all the respondents and reiterated 

his claim as ,submitted in the 0A 4  

We have heard the learned counsel for the 

parties and carefully gone through the record. After perusal 

f nneure.J/l, dated, the 8th September, 1995 i.e., the 

notification, it is foud that this natification was issued 

while inviting applications by the public at large through 

registered post who have requisite qualifications with 

Vilith Class passed. However, preference would be given to 

the matriculate or equivalent candidate having resident of 

Uteshra village or permanent resident of delivery area 

falling withiJ)the jurisdiction of Utesra Branch  Post 

Office. 

After careful consideation of the contents 

f this notification it is found that sending the application 

through registered post cannot be held to he mandatory pro 

vision as the respondents have not envisaged or clarified 

in the said notification that if the applic 	s are not 

sent through the registered post the same wculd, not be  

entertained at any Cost. 

14. 	 The statutorj i.nterpretation of manday 

provisions envisages that where cnsequenceç for non- 

kk compliance or particular order are also prescribed then 
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the compliance of said provisions are held to be mandatory 

and where no such consequences are prescribed, the provisions 

cannot be held to be mandatory. Bare perusal of the Coditio 

referred to hereinove in the nt1fic&tio, it is evident 

that the respondents have not imposed any condition precedent 

of this nature that if the applications are not sent through 

registred A.D., the same would not be entertained; there-

fore, the aid condition Cannot be held to be mandatory. 

Moreover, the respondents have called for 

the apolicant for verification of his testimonials which 

clearly envisages that they have waived this condition to 

receive the application through registered post only other_ 

wise they would not have entertained the application of the 

apçlication. For this, the principle of estop7el also applies 

in the present case. 

So far as the residential condition being 

imposed by the respondents is concered, it is not denied by 

them that the applicant resides within the delivery area 

of the said post office and since there is no such clause 

in the notification that preference would begiven to only 

those persons who are residents of that village than to the 

candidates who are residents of delivery area of the said 

post office; therefore, that plea being raised by the res 

pondent for rejection of the claim of the applicant is also 

not tenable. 

17 	 While doing so, even the respondents have 

violated their own notifiCatiøn issued vide Annexure.A/ll, 

dated, the 6th Decnber, 1993, particularly, clause 2 which 

clearly clarifies that While making selection for apiointhent 

to the ED post, permanent residents in the village delivery 

jurisdiction of the ED Post Office need not be insisted upon 

as a prcondition for appoient. Howaver, it should be 

laid down as a condition of appoinnent that any candidate, 
who is selected, must before Cppointhit to the post take 
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up histesidence in the village/delivery jurisdiction of the 

ED Post office as the Case may he. 

It is a well settled law of the land that 

ia the direct appointment of the post, merit is the sole 

criteria for such appointmentS. Aittedly, the applicant 

has obtained higher marks than the respondent 4o.6; therefore, I 

as has been held by the onble Supreme Court in Indra Sahnj's 

made in contravention of the sole criteria 

being fixed as merits is in violation of Articles 14 & 16 of . 

the Constitution of India. 

ove all, the reply being filed by the 

respondents that while making appointment of respondent no.6 

to the said post no reasons have been assgney the SDI(P) 

i.e., the respondent no.5, for his selection inspite of the 

fact that he has obtained lesser marks than the applicant. 

Therefore, we find fotCe in the contentions being raised h 

the applicant that the appointment of the r espondent no.6 

has been made on extraneous grounds which wotherwise not 

available to the respondents for such appointment, in view 
of their own documents. 

- 	 So far as the plea taken by the private 

respondent",  for his being working on the said post for last 

more than eight years is concerned, the samis not tenble 

as his appointment is made on extraneous grounds and in 

contradiction of notification issued by the respondents 

while ignoring the applicant Who was more meritorious. The 

respondent no.6 has been enjoying the fruits of that post 

illegally and, therefore, he is not entitled for continuing 

on that post. However, respondentsJ1are at liberty to con 

sider his candidature for future vacancy, if any, in the 

nearby vicinity if the respondent no.6 is otherwise found 

to be eligible for the said post. 

'1 	 i. 	 In VIeW of this ovrall discussion, as 
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above, we are of the considered opinion that the impugned 

order dated., the 20tJuly, 1995 (Anneire_A/5)J since passed 

in contravention of the provisions of the notification as 

well as while ignoring th& more meritorious candidatei.e., 

the app1±cnt; therefore, the sane is not 	€inable in 

the eyes of law. Therefore, the appointment of respondent no.6 

is her&D held to he illegal. 

Resulttly, the impugned order dated, 

the 20th July, 1995 (nrere_A/3), is hereby quashed and 

set-aside with further directions to the respondents to 

consider the case of the applicant for his appointment on 

theSCjd post of DDA..cum_EU4C for the Uteshre EDO in 

Saharsa Postal Divisløn while passing appropriate orders 

to that effect within a period of one mnth?from the date 
¶ 

of receipt/prOdUCtiOfl of a cepy of this order. However, 

there shall be no order as to costs. 

(M an. 	w - , wl)-  ) 
arrib 

Uhyama Dcg a) 
Member (J) 


