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(Patna, this }’lmd:i , the 9_(Day of April, 2004).
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HON*BLEZ MRS. SHYAME DOGRA, -MEMBER (JUDICIAL) ,
HON*3LE MR, MANTRESHWAR JHA, MEMBER (AD{INISTRATIVE) ,

- e v

Nav Prabhat, son of &
years, resident of
Bagar, P.S.: Salkhua,

B Kvs g e v - . T T

shrl Vijay Kumar Singh, aged about 30

Tola Bahuarba, PeO.: Uteshra via. Sslkhua

District : Szharsae <... AHPPLICANT,

3y Advocate :. Shri{I.D.Prasad.

Ve

1. Union of India through Director General, Department®of
post, Govt. of India, New Delhi-110 ¢O1.

2. Chief PoStmaster

. 4
General, Bihar Circle, Patna-800 001.

3. PosStmaster Generpl, Nolthern Region, Muzaffarpur.

4. Superintendent of Post offices, Saharsa Division, Saharsa.

5. Sub-Divisional Inspector of Post offices, Saharsa West

Sub-Dm., Saharsa

6. Shri Bhagirath Yadav, son of Shri Jageshwer Yadev, aged
about 21 years, resident of village and PO : Uteshra

~via. Salkhue, Di

TN A ) et
as EDDA_cum-ZDMC,

" Bagzer S5.0. in Sz

strict Sahearsa, and at present posted
Uteshra BO in account with Salkhua
harsa Postal Divisione.....JESPONDENTS,

3y AdvoCate :- Shri S.C.Jha,

Adal .

Standing Counsel.

tsm:i AoKumar (For Res.}.\qo .6) L

O R D E R

Shyama Dogra, M(J) - Tﬁis OA has been directed against the

impugnad order dated, the 20th July, 1995 (annexure-A/3), Gﬁ?

whereby, respondent

no.6 has besn appointed against the
\

post of EDDA-cum-EDMC, Uteshra EDBO in Saharsa Postal Divi-

sion with %urther\prayer for direction to the respondents

to consider the cas

bf the applicant on the said post on

his being meritorious than respondent no.6 and also fulfiling

all other requisite

criteria as per notification issued by

the respondents vide Annexure-A/1, dated, the 8th June, 1995,

2. Briefly, the facts of the case, as set.

out by the applicant, are that in pursuance of the notifi.

cation issued by the respondents concern=d for inviting the

application for the

esbove referred post of EDDA-cum-EZDMC,
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2. OA No,445/96

UteshﬁéﬁjEDBG, he also applied for the said post through
ordinary post sinCe he was fulfilling all the requisite

conditions as prescribed for the said notification. There.

- after, the applicant Was directed to appear before respondent

no.5 on 15th July, 1995, alqngwith original educational cer.
ti.ﬁcatés and other testimonials for verification vide
Annexure-4/2., However, inspite of @Q@ffact that the applicant
had dbtainea,high&r marks than the respondent no.6, namely,
ﬁhagirath}Yadav, he was not appointed to the said post
mainly on the gr@und‘that the applicant does not belong

to the said post Qillage for which that post has been adver-

tised,

3. » Before coming to this court the applicant
had also approached the Civil Court of Munsiff, Saharsa,
wherein, the respondents have also filed w:itten statement,
vide Annéxur@_&/a. However, since the said Court had no
jurisdictimh to entertain service matters after enactment
of Administrative Tribunals Act, 1985; therefore, he with-

drew that applicatien and filed the present O.A.

4. | The spplicant has challenged the said
order of appointment of the respondeht ro.6 on various
countsé particularly, on the ground that the stand tsken
by the respendents in the zbove referred written statement
filed_%§§§§§§ Court of Mugsiff, Saharsa, is different from

the stand being taeken by the respondents in the present OA,

5. ' Earlier, ther espondents have tsken the
. N—"

plea that since father of the r espondent no.6 was working

"on the said post of EDDA-cum-MC; therefore, compassionate

view has been taken while appointing resporident no.6 and
the réspondent no.6 used to work as substitute during the
period when his father used to go on leave and, therefore,
hehhad gained sufficient experience. The respondents have

C =3
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alsa‘takén a plea that since the applicant did not

send the appication for appointment by registefed post;
theref@fe, the samé being in vielatieon of the netification
{Annexure-4/1) and since the gpplicent belonged to

snother village, he was not sppointed on the said

6. To rebut all these grounds being

taken by the respendents te reject the case of the appli-
cant it is submitted@ by the learned counsel for the
applicant Shat sending the applicatien through registered
post Was h@t a cgﬁditi@n precedeht or mandatory provi_
sion to not consider the case of the applicant though

he was more.merit@ri@us as he has obtained higher marks
(552/900) as against the respondent ne.6 (420/200)
and‘the applicant belongs to the ssme delivery juris-
diéti@ﬁ of the postal village; therefore, the respondent
no.6 has beéen appointed on extraneous grounds. More-
over, thé ground being taken in earlier reply submitted
before tﬁé Munsiff’s C@uft are also not available

to the fespéndents as for direct appointment candidate
has to be appointed on the ground of his merits and

not on tﬁé ground of any compassion or @tﬁerwise which
‘would cer£ainly anount to Violatign.of Articles 14 &

16 of the Constitution of India.

7. ‘ The next contenNtien being raised

by the learned counsel for the applicant is that the

Pl

respondentshhave violated their own notification
issued on b6.12.1993 vide Annexure.a/12 while ignoring
the genuine claim of the applicant being more merito-

rious on the grounds which were nct available to the

respondentse.

&
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@3 | | The official respondents have filed written
statement and so far as the factual position of the case is
‘concerned, the same is not denied. Heowever, it is submitted
that since the particulérs of the two candidates whose ap@ii-
cations Were considered by the SDI(P), Saharsa (West) were
verified on receipt of their applicétians, the respondent no.6
was app@int@d on the said post and he has also joined as such
on 27tmm3uly, 1695, Hewever, in para 8 of the written state.
ment it is submitted that no reason for appointment of res-
pondent ne.6 and rejectien of candidature of the applicant
has been recérded.by the SDI{P) in the appointment file
maintained by him though admittedly, the applicent has obtai.-
ned higher marks im the matriculatien as against the res-

pondent no.6.

é§§§ : | In parawise raply_it is submitted by the
respondents that since the applicant has not seﬁﬁ his appli-
cation as per cordition laid down im the advartiéament and -
sincCe the“applicantfs house is not nearer to the post office
than that of the respondent no.6; thereferé, he doed not
fulfill the\requisite criteris for his appointment on the
sald post. However, in para.zg of the written statement it
is submitted that the candidate belenging to post village
was given preference than tMé the candidate belenging to
delivery ar§§§} therefore, it cannot be said to be done in

violatien of the notificatiem. The respondents have also

| taken the plea that the applicant has not submitted current

charactér certificate with his application as called for,

_10% o The private respondent no.6 has also filed
writteﬁ*statanent and almost thBken the same gtand as has

heen taken by the official respondents in their written state.
ment.'Iﬁwsdppert of his contenti@m"h& has slso placed on
record copy of his applicatien submitted for the said post

vide Annexure-R/1, almmgWith Annexure-R/2, copies of' voters
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list to submit that his appointment hss been made as per
imstrqétions issued by the respondents through notification
(Annexure-A/1) ; therefere, he has been appeinted ir accor-

: . learned counsel for
dance with lew, It is also stated by the/private respondent

that the private respendent ne.6 haés been working on the said
pest for the last mofe than eight years to the entire satis-

faction of the respondents; therefere, he has got legitimate

claim to retain that post.

ey The applicant has filed rejoinder to the
written statement filed by all the respondents snd reiterated

his claim as.submitted in the 0OA,

P

12, We have heard the learned counsel for the
pértieé'émd carefully gone through the record. After perusel
of Annexure-A/1, dated, the 8th September, 1995 i,e., the
nétificééimn, it is found that this notification was issued
while imviting applications by the publié at large through
registéred post who have requisite qualifications with
ViIIth Class passed. However, preference would be given to
the matriculste of equivalent candidate having resident of
Uteshra village or permanent resident of delivery area
falling within ") the jurisdiction of Uteshwra Branch Post

Office,

(I3 ‘ After careful considepation of the contents

e

]

y

!

of this notification it is found that senaing the applicatien
through registered post cannot be held teo be mandatory proa
vision ;s the respondents have not envisaged or clarified

in the said notification that if the spplicafivns are not

sent through the registered post the same would not be

entertained at any cost,

5 a2 o i : : . ——
4. The statutory interpretation of mandatery
provisions envisages that where cbnsequence (i for nona

complianCe or particular ofder are also prescribed then
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the éompliance of said provisions are held to he mandatory

eand where no such é@nsaquences are prescribed, the provisions
cannotAbé ﬁeld to be mandatory. Bare perusal of the codition
referréd te hereinabove in the notificatien, it is evident
that the f@spmndents have not impeosed any condition precedent
of this nature that if the applications are not sent through - |
registéred A.D., the same would not‘be entertained; there.

fore, the said condition cannot be held to be mandatory.

[15, MoTeover, the respondents have called for
the applicant for verification of his testimonials which
clearly envisages that they have waived this condition to \
receive the application through registered post only;other- :
wise they would not have entertained the application of the
appliCation.-Fmr this, the principle of estopoel also applies i

in the present case.

16.. Se far as the residential cendition being

imposed by the respondents is concered, it is not denied by
them that the @pplicant resides within the delivery area

of the said post office and since there is no such clause

in the notification that preferenCe would begiven to only
those péfS@ﬂS who are residents of tﬁat village than to the
candidates who are residents of delivery area of the said

post office; therefore, that plea Béing raised by the res. | |
p@ndenéé'fer rejection of the cleim of the applicant is also

not tenable.

17 o ' While doing so, even the respondents have
violated their own notifiCGtién issuad vide Annexure.A/11,
datad, the Sth December, 1993, particularly, clause 2 which
cleerly clarifies that while making selection for appointment
to the EDrpost, permanent residenﬁs in the village delivery -
jurisdiction of the ED Post Office need not be insisted upon
as @ pre-condition for appointment. However, it should be

1gididown as & condition of appointment that any candidate,
wiao S & 3 y D i
selected, must before appointment to the post take
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‘has been made on extraneous grounds which wfa¢otharwise not
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up his residence in the village/delivery jurisdiction of the

ED Post office as the case may be.

18, It is a well settled law of the land that

in the direct eppointment of the p@st merit is the seole

criteria for such appointments. Admittedly, the applicant

has obtained higher marks thar the respondent ne.6; therefore,

as has been held by the Hon®ble Supreme Court im Indra Sahni's
vhiany .

case/ 7 appointment made in contravention of the sole criteria

' ~

being fixed as merits is in violatlen of Arfticles 14 & 16 of(g

theﬁionstitutiwm of India.

{ 19 | ‘ dbgve all, the re@ly being.filed by the
respoﬁdeﬁts.that while making appeintment of respondent n@;6
to the séid post no reasors have been assignedby the SDI(P)
i,e., ﬁhﬁ respondent no.5, for his selection inspite of the
fact thét‘he has obtained lesser marks than the gpplicant,
Therefore, we find forca.ié the chtemtiéms being raised by

the applicent that the appointment of the r espondent ho.6

available to the respondents for such eppointment, in view
of their own documents.

5£&£ Se fsr as the plea taken by the private
rusoondnnt . for his o"lqg working on the said post for last
more tnan eight years is concerned, the samels n@t tenable
as his éppointmemt is made on extraneous grounds and in
contradiction of n@tificafi@n issuwd by the respondants
while 1gnoring the applicant who Was morL meritorious. The
resp@ndent no.6 has been enjoying tﬁe fruits of that post
illegally and, therefore, he is mot entitled for contiruing
on that post, However, respondents’ “>are at liberty to cona
sider his candidature for future vacancy, if any, in the
nearby éicimity if the respondent ne.6 is etherwise found
to be eligible for the said post.

(%K In view of this overall discussion, as

(8
Vi
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"y

. , »
above, We are of the considered opinien that the impugned

order @étéﬁ, the ZOtQJuly, 1995 (&nnexure-A/5)) simce passed
in contravention of the provisions éf the notification as
well as while ignering the mofe meritericus candidatel}i.e.,
the applicmxt; ther efore, the same is not sustainable in

the eyes‘@f law. Therefore, the appeintment of respondent ne .6
is hereby held to be illegal.

.

ngl | Resul tantly, the impugned order dated,

the 20tﬁ July, 1995 (Amnexure.A/33, ig hereby quashed and
set.aside with further directionms to the respondents to
consider the Ccase of the spplicant for his app@inhnent on
the.said post of BDDA-cum-EDMC for the Uteshra EDBO im

Saharsa PoStal Divisien while passing apprepriate orders

to that effect withir a period of ere monthi7from the date
A QAJA@hW&wﬁ&Lon4w#5%f
of receipt/preduction of a CoOpy of this order. However,

- N
there shall be ne order as to costs.
(Man ty €S w2£4¥i3) ' {Shysma Dogta)




