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Jamll Ahmad, sen of Late Mohd, Dulli, genior Booking Clerk,
N.E.Railway, Siwan, resident of Surahla Purbtola, PeO.:

Berharia, District : Siwan (Bihar). eeeoo APPLICANT,
BY ADVOCATE ;- Shri Sudama Pandey. '
Vs.

1. The Union of India, through the General Manager, N.E,
Railway, Gorakhpur,

2. Divisional Railway Manager (P), N .,E.Railway, Varanasi {U.P,

3. Divisional Rail Manager (C-@mmércial), N.E Railway, Varanasi
(UoPo) . vee.. REP ONDENTS,

BY ADVOCATE ;. Shri P.K.Verma.

S e oy et

O R D E R

Shyama Degra, M(J) :- This OA has been preferred by the
applicaﬁt with thévprayér for considering his case for pro.
motion w.e.f. t@% date his juniers were promoted alongwith
all consequential benefits while chailenging the order dated,
the 25th September, 1995 {Annexure-.1), whereby, the respon-
dents have promoted his juni@rs.fram the scale of Rs.12GO,
2040/~ t0 Rs.1400-2300/- inspte of the fact that as per
senierity list dated, the lst April, 1994, the applicant was
at sl.no.2, |
2. Briefly, the facts of the case, as submi-
tted by the applicant, are that while working as Booking
Clerk w;é,f. 17th april, 1964, some juniers te the applicant
were promoted as SC. Booking Clerk in the year 1989 while
superseding the applicant whe was senior to these persons.
The applicant has alse given certein names of persens pro.
moted to the said post in the scale of~Rs;33®-S6@/~ (now,
Rs.1200-2046/-) .
3,4 ‘ On representation of the applicant he was
' M ook W2 1440 AL
also [promoted to the said pest in the year 1983Athough no

departmental proceedings were pending or contemplated against
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the applicant in the relevant year i.e. 1980 when his
juniors were promoted. Thereafter, also many juniors to the
applicant were promoted as Sr. Booking Clerk, Coach Superin.

tendent Gr, I & Gr.lI without assigning any reas@nA for not

considering the name of the gpplicant for these promotiens.,

4. Thereafter, vide Annexure.l, dsted, the
25th September, 1995, all thése juniors were further prometed
to the post of Head Booking Clerk in the scale of Rs.1400-
2300/~ again superseding the applicant though he stood at ,
sl.no.2 of the seniority list. In protest against that

arbitrary actien of the recpondents the applicant preferred

representation vide Annexures.3 series, The eppliceant was

alse intimeted vide &nnexure-4, dated, the 30th December,"
1295, tbét necessary action will be teken after due enquiry
into the matter. |

5. _ The respondents haﬁe filed written statemefit
and contested the claim of the applicant on the ground of
of>

delay and laches as cause_ action whatsoever has arisen

. angd
in his favour in the year 198¢{ he preferred this 0.a,

almost'after lapse of 16 years, that too, without making

his juniers as parties in the O.A,; therefore, the present
O.A. also suffers frem jon-joinder of necessary partiese

It is éubmitted by the learned counsel fofX the respondents
that in view of his own ectiens and ommissions the applicant
is estopped to raise this prayer for consideration for
promotion vis-a-vis Bis juniors at this belated stage on
thevgréund that once the things settled leng time back
cannot be (unsettied at’beléted stage., In suppert of his
écntentiohs the learned counsel for the respondents has
placed on record copy of the decisions passed by the Hon‘ple
Apex Court in AIR 1996 SC 16 (s.S.Rathore Vs, State of
Madhya Pradesh§; and 1998 (3) SLJ 28 (B.S.Bajwa & Anr. Vs,

State of Punjab & Ors.) .

6. S0 far as seniority position of the
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applicant is concerned, the same is not diépﬁted by the
respondents, However, it is submitfed that since the appiiCant
was facing some punishment of stoppage of increment from
the period 01.01.1989 te 1996; therefore, hisﬁiﬁse was not
considered for promotien vis.a-vis his juniers in the year
1980 onwards. After completion of sald pubishment peridd

the applicant has now been given promoticn on 26th April,

1996, to the grade of Rs.1400-2300/- and his seniority has

also been flyed as per extant rules. Thcrefore, in view of
this also the present OA has become infructuous.
Te | Apart from this, it is fur ther averred
by the respondents that during thfs entire period the
applicant has sccepted his promotion from time to time and
has takeh all benefiéb arising thereof; therefore, principle
of est@ppel, walver and acquiscence is appllcable in his
case. The respondents have alse given detalls of peried
for which the gpplicant has got various punishments frem
time to time. .
8, With regard to the promotion of the

‘ it is submitted that
applicant to the next higher ppsts¢f<ince the said posts
are selection grade post; therefore, the same can only be
filled by a positive act of selection and the applicant was
in fact called for selection for the& grade of Rs,1606-
2660/~ at the relevant point of time, but the applicant
has not teken part in the sald selection test; therefore,
he was not given prometien vis-a.vis his juniers.
9, The applicant has filed rejoinder and
reiterated ﬁis_claim with further submissien that at the
relevant point of time i.e. 198®; the applicant was not
facing any departmental preceedings whatsoever and the
subsequent punishments being impesed on the aspplicant were
minor puhishnents not debarring the applicant from consia

deration of his name for the further promotions for which



!

4. QA Ne,297/%6.

also the egpplicant has been ignored and since the gpplicant
remained senior to all these persohs whose names have been
given in the rejoiﬁder, the respondents.have ignored his
case for various promotiens from timé to time. He has also
denied that he was ever called for any selection test,

9. We have heard ﬁhe leathed counsel for the
parties and gone through the record carefully. Before coming
to the merits of the case, the first poiht to be determined
is with regard to objection being raised by the respondents
on delay and laches. Admittedly, cause of action in favour

- of the applicant has arisen in the year 1986 when his juniors

were promoted as SC. Booking Clerk in the scale of Rs, 336-
560/- {now, Rs.1200.2040/-), but he did not choose to came
to the Court sinCe he was also promoted as such in the yeér
1983, He has alsc not placed on recerd any representation
claiming therein his consideration for such promotien visa
a-vis his juniors. Furthermore, thereafter also he kept on
accepting his subsequent promotions without any protest and
it is only'in 1995 when impugned order (&nnexure-1l) was
passed by the respondents, whereby, his juniors have been
promoted to the post of Head Commercial Clerk in the scale
of Rs.14006-2300/-, he opted to challenge that order in the
Court.Phough, admittedly, he was senior to all these persons
but téking into consideration that fhe applicant though
challenged‘that order {(Annexure-l), but he has not made
those persons as parties who are going to Ibe affected
if the sald order is quashed; therefore, the pfesent OA is

bad for non-joinder of necessary parties.

11, The applicamt has not even filed any
applicaﬁion for condohetion of delsy under section 21 of the
Administrétive Trihunals ACt which begins with non-obstante
clause putting condition precedent to move the Court/

f§\fff/////Tribunal if there is a delay alongwith an application for

condonation of delay giving details for such delay.
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12, | Meoreover, even if fhe plea of the gppli-
cant is accepted for the sake of argumentAthat he has got
recurring cause of actien due to financial implicetions
being involved in the matter even then his case éuffers

from principle of estoppel; walver and acquiescence as the
applicant has accepted all these promotions till date without
any protest, o

13, * Though the (jimposition of minor punishm-
ents could not have come in his way for his promotioh vise
a-vis his juniors, but for the aforesaid reasons that he
kept on accepting or taking benefits of subsequent promotions
siﬁce 1983 enwards, the applicanﬁ cannot be allowed to seek
remedy of unsettling the prometions already given to large
nunber of émployees from time to time, the cases thereof

have alreadybbeen settled long time back,

14. In para 6 of the decision given by the
Hon‘bleAApex(Zourt in B.S.Bajwa's case, it is rele%ant to
quote here the same as facts of this case is almost identical
to the facts of the present case. Observations of the Hon'ble
Apex Court in the said decision are as under :.

"6, Having heard both sides we are satisfied
that the writ petition was wrongly entertained and
allowad by the Single Judge and, therefore, the
judgments of the Single Judge and the Division Bench
have both to be set aside. The undisputed facts
appearing from the record are alone sufficient to
dismiss the writ petition on the ground of laches
because the grievance3made by B.S.Bajwa and B.D.
Gupta only in 1984 which was long after they had
entered the department (Hin 1971.72, During this
entire period of more than a decade they were all
along treated as junior to the other aforesaid
persons and the rights inter se had crystalised

~ which ought not to have been re.opened after the
lapse of such a long peripd. At every stage the
others were promoted before B.S.Bajwa and B.D.Gupta
and this position was known to B.S.Bajwa and B.D.

Gupta right from the beginning as found by the
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Division Bench itself. It is well settled that

in service matters the question of senierity
should not be re.opened in such situstions after
the lapse of a reasonable period because that
results in dusturbing the settled position which

- is not justifisble, There Was inordinate delay in
the present case for msking such a grievance. This
alone was sufficient to decline ixjtérference under
Article 236 and to reject the writ petition,”

15, In the present case alse the applic'ant
has allowed himself to be treated junior to the persons
promoted time to time at every stage with clear knowledge
thereof énd also taking benefit of subsequent promotions at
every stage till 1995, 'I‘hereforeL we are of the c;ohsidered
opinion that the apﬁalicant has failed to substantiate hi‘s
contentions driving us to the conclusien that he is not
entitled for the relief as prayed forlby him in the present

. -l

0.A,

- ~
16, : In view of these observations end analysis j
of the matter, we find no reason te interfere with the
{Dt,25.09.95) .
(oL der -passed by the respondents vide Annemre..l[and_ there.
fore, the same is hereby upheld and the present O ,A. being

devoid of merits is hereby rejected and disposed of accor-

dingly, However, parties are left to bear their own costs.

(Mantre r?(ggghe v ‘ ;1%

Member{d) _ Member’(J)



