IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
P ATN A BENCH, PATNA.

Original Application No., 590 of 1996

DATE OF ORDER 3 Aucusroiﬂ , 2002,

1. Himanshu Soren, S/o lste Babu Lal Soren, resident of xxiiwm
Vill@a Khizuria, P.0o & PeSe Dum‘(a, District « Dumka.

By Advocate 3 Shri S.P. Mukhar;ee, Shri S. Pratap,
Shri G, Rai and Mrs. Mirdula<{,_ . . %

Versus _ _
1« The Uniocn of India represented through Secretary,
Ministry of Railuays, Rail Bhawan, New Dglhi,

2, Eastern Railuway threugh the Genera} Manager, E. Rly,
having its effice at 17 Neta Jee Subhash Road, Calcutta-1

3. General Manager, Eastern Railuway, 17 Netajse Subhash
Road, Calcutta - 700001,

4, The Divisienal Railuay Manager, t, Rly,, Mughalsarai,
Varanasi,

5. The Chief Operating Manager, E, Rly., 17, Netajss
Subhash Road, Calcutta.

6. The Divisiongl Mechanical Engineser (P), E. Rly.,
Mughalsarai, Varanasi. -

LI I R N RESPDNDENTS.

By Advocate : Shri Gautam Bose.

CORARM

Hon'ble Shri L.R.K. Prasad, Member (A)
Hon'tle Smt., Shyama Dogra, Member (3J)

ORDER

By Shyama Dogra, M{3)s=- This Original Applicatien has been

preferred by the applicant for quashing of order ﬁ@teﬁ
. R
27.5.1993 (Annexure A/S5) by virtue of which tha applﬁ@ant “Ras

\
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~beenﬁrem@wed framw“éeﬁvi@@ , with furthsr prayer te quash
the order of the appellate authority dated 12.5.1994
(Anexure A/7) and his revision petitien (Annexure A/9 and

and A/9 (1), which wers rejected by the concerned authoritie




‘passenger between BCJ '553:5@@5151@1993&{Tﬁu@‘ha,ﬁﬁs; N

viglated GR 381 (1) & (3).
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with prayer te quash all these orders with direction to the
respondents to pay all arrsars and allewances to the
applicants as admiésibln under the law.

2. The facts of the case in brief %z are that

the apblicant while working as Oriver, one accident took

plece on the intervenning night of 31.12.1992/1.1.1993 at

Bagha Bishunpur Railway Statian. On this)dapartmental
proceedings were initiated against the applicant, énd he

was chargeshested on the charge that while he uas.uorking

as Oriver on diesel iﬁ&%ﬁengine No. 18628 . .M = 2 passed

up at advanced starter signal of BCJ unautherisedly .
* - ‘ t‘%‘.
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at danger and calliged. — --tiin the rear of .1.°80
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3. . The applicant had put his defence and after
conclusion of ths dapartmental?%é@g@ﬂ@ﬁﬁ;&gthe inquiry
officer submitted his tepoéi, and feund the applicant
responéible for the lapse in the matter of accident which
took place, as mentioned hereinabeve. The applicant has
annexed all these documents with th;s 0. A. as Annexure
A/1 to n/iy On the basis of the findings submitted khe

by the fnquiry officer, an order was passed by the
disciplinary authority vide Annexure A/5 dated 27.5.1993,
whereby he = was imposed a majer penalty by remeving him
from service. The applicant preferred an appeal against

this order vide Annexure A/6, which was decided by the
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appellate authority on 12.5.{99a vida mnexure A/7 , who

found no reason to reduce his punishment from removal from
service already impesed on him, hence upheld the erder of
the disciplinary ahthbrity. Fesling aggriqved by the said
order , the applicant preferred revisien petition to the
Chief Mechanical Engineer, Eastern Railuay, Calcutta
videgl;ngnnexure A/8, and the same has alse been rejected
vide Annexurs A/® by the Divisional Railway Manager,
Mughalsaral, and hs alsé upheld the said punishment of
removal from service on the ground of gravity ef effence
and the death caused to the Guard of BD Passenger, which
is a result of Shri Sorem entering an eccupied sectien
without obsarving(igﬁijgét aspect of the signal at BCJ.
Evaﬁ his mercy appeal ﬁas been rejected fdr change or
améndment of the punisﬁmant imposed on Shri Soren, the
appliéant.

4o The applicant has challenged these impugnad
Qrders on the greund thaﬁvtha sane have besn passed by th
concernad authorities uithout.applying}thair minds, and
the impugned orders ars not eupbofted with reasonfmakn

making them none-speaking orderg and the same are passed

‘very arbiﬁrary manner, hence they are net sustainable in

the eyes of law , and are liable te be quashed and set
asida.
The applicant has also challenged thase

orders on the greunds of discriminatien, so far as




quantum of punishment is concerned. The applicant submitted
that the Assistant Driver who was also on duty with the
applicant, and has been chargesheeted for the game offence

has been impesed the punishmant of cnmpulsory retirsment ,

and the said arbitrary actien on the part of the

‘respondents is not fair as the Assistant Driver is equally
responsible with same responsibility similar to the driver
of the train. Thersfors, the punishment impesed on the
applicant is very harsh, and the authorities have come to
the wreng conclusien Qhan not accepting ths appeal and
revision of the épplicant for amendment or medificatien
of the punishment.

5; The applicant has further informed thi;
Court that an FIR was also lodged for the said accident,
;nd ths applic;nt aleng ;ith other accused persens wers
put en trial in a criminal case under Sectien 279, 337,
338 and 304 (A) of the I.P.C, with Section 175 of the
Railway Act in Tr. Ne, 29/2001, uhich was pending befere
Sub-divisional Judicial Magistrate , Aurangabad, and the
sama has been disposed of on 15.3.2001 by acquitting all
the accused persons of the said offence for want of
evidence. Therefore, en this ground alse, the applicant
deserves leniency, and the impugned erders are liable to
| be quashed ;nd set asids, as'he has been acquitsed by th
Trail Court for the same offence and for ths same sef °
evidence., Ths learned counsel for the applicant has

referred to AIR 1999 SCW 1098 (¥l dntonycase). He:



~ -has,..also . annexed copy of the order passed by the

Trial Court vide Annexure A/10, and further submiﬁted
that if tﬁe punishment imposed by the respendents is
quashqd or hodified, the applicant still has tuo years of
his service to serve the railgay.

6. The respondents have filed written statement,

and raised variowS ebjection) like mis~-joinder of parties,
principle of res-judicata and estoppel. So far as
imposition of punishment of removal of the applicant

is concerned, it is averred that the same has been passed
in accordance with law, and after follewing the principle
of natural justice and»taking into consideration the
gravity of offence being committed by the applicant,
thersfore, the same ig'liabie te be uphsld .

So far as reply to the question ef
diacrimination being caused to thse épplicant reg arding
quantum of punishment is concerned, it is ssnk submitted
in para 12 of the written statement that the said
Assist ant Driver , éhri Ramgshwar Prasad has sought for
voluntary retirement, which was accéptad by the authori£
according.to the merit of the /céde; the applicant's case
is not similar to the case of said Rameshwar Prasad, and
beth cannot be equated soc far as quantum of punishment
is concerned. The learned ceunsel fer the applicant

has teken us through the various decisionisc far as

point of acquittal ef the applicant in criminal case is




concefnad. He has referred to 1999 (3) SLJ 152 SC,

AIR 2001 sC 1767, 1996 (1) sL3 145, AIR 1989 sC 1i85 and
1997 (11) SLJ %3 sCyin this regard. |

Te Heard learned ceounsel for the partiss and
perused the record. After perusal of the{;ralevant
documents and particularly on the peint of discrimination
and on the point of.quantum of punishmeﬁt and erder ef
acquittal passed by the Trial Court, which is a subsequent
event being develop?ad during the pendency of the cass,
we are inclined to decide the matter without geing into
the details of the case and touching the merit of ths case
at this etage, as it appears that after acquittal of the
applicant of the criminal cass vide Trial Court's order
'dated 15.3.2001 (Annexure A/1D), the applicant has net

apprised the concerned authorities of this fact bécauée

of pendency ef the present 0, A. in thistOurt so éhat they

: or: otheruise,
could consider his case on quantum of pqnishment& Thersfore,
it weould be in the interest of justice to refer this
matter to the concerned authorities to re-consider the case
of the applicant so far as quantum of punishmént is
concerned, in the light of the order sci’ passed by the
Trial Court in Criminal offence vide Annexurs A/10 and
also on the point of discriminatien , as the épplicant has
alse requested for modification/amendment of the punishment

wvhen he filed his appeal and revisiom , and as it is

submitted by the respendents in their written statement

o
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that the said Assistant Driver, Rameshwar Prasad had

sought voluntary retirement, therefore, he was awarded with

the punishment ef voiuntary retirements

8. , Keeping in view the facts and circumstances of
the case we feel that the penalty of rerval imposed on the
applicant appears to be on‘higher side,

s. - In view of the aboga discussions, the Revisienal
authority is directed to reconsidar the case of the
applicant in the light of the observations mades by us

| "

herqinabove and thereafter pass spsaking order in accorddncg
_uith lau Qiﬁhin a psriod of three months from the date of
receipt of this order after giving the applicant an
opportunity of psersonal hearing. The applicant is at liberty

to submit relevant documents including copy ef the order of

the Trial Court referred to above inthis regard before the

Revisienal Authority,

10, With these observations, this 0.A. stands

=X

o W’W ' KR
/ces/ (SHY AMAYBOGR A) _

(L.R.K. PRASAD)
MEMBER (J) | 7 MEMBER (A)

disposed of with no erder as to costs,




