¢ / CENTRAL ADMINISTATIVE TRI BUNAL
| ' PATNA BENCH, PATNA

0.@. NO, 576/1996

Fatna, this the 26th day of April, 2004

HON'® BUE MR, SARWESHWAR JHA, MEMBER (A)

amt, Kamarun Nissa

Widow of Late Md, Sulaiman,

Vill, & P.O 2 Sonepur,

Distts Saran ‘ I Applicant

( By Advocate : None)
Versus
1. Unicon of India

Through the General Manager,
N.E, Railway, Gorakhpur

2. The Visional Railw gy Manager,
N.E, Railway, Sonpur, Saran
3. The Assistant Engineer,
N.E, Railway,

Sonepur, Saran esene Respondents
(By Advocate ; Shri Shesjee Prasad) '

O R DE R (ORAL)

Heard the le arned counsel for the respondents, None
is present on behalf of the applicant., On perusal of the
order of the Tribunal dated 6.1.2004, it is observed thatv
the l= arned counsel for the applicant was not present on
that date and accordingly while adjourning the Case, a vie‘:w '
had been taken that 'i'g,’cgunsel for the éppl;gan‘i&, ;vi.ll not
be present on the néxfl: date, matter will be aecided on:

availa ble materi&l’, None was present on kehalf of the

applicant even on 8.5. 2004,

| 2. On perusal of the OA, it is obsér*redl that the ._
applicant has not filed the 0Oa against ;ny speqi fic eréers
of the respondents, The same has been fi;é?i _seeking a
direction foxkke being given to the_'- ‘resl-zorrxdents to arrange
immediate payment of family pension émel other settiement dues

to the applicant, who is the widow of late Md, Suleman,
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who was a temperary Khalasl working under IOW/Sonpur
and who died in harness on 23,8.1987 in Govt, Civil
Hospital, Sonpur, The applicant has sulmitted that all
settlement forms duly filled in kere submitted to the
respondent No,2 through respondent No.3 (Assistant
Eaginegr. N.E. Railway, Sonpur} in the year 1987 igself,

but no payment has been received till date,

3. The applicant has sulmitted that her husband was

initially appointed as a Casual/Substitute Khalasi on
daily wages rate on 25,4,1976 and was subsequently allotted
FF Account Number vide Ledger Folio No,2028 and He was
accordingly, as claimed by her, . granted all the rights
and privileges as available to a temporary Railway servant,
She has also claimed that kka her husband was provided
necessary medical facilities and railway accommodation

ang all other privile ges like a regukr employee including
/entitlea to Discipline and Appeal Rules. Unfortunately,

the husband of the applicant (deceased employee) died at

a young age of 38 years on 23,8,1987,

4. Elaborating her plesa for family pension, she has

sutmitted that her husband had been mddically examined
by the DMO/N.E. Railway Sonpur and had been found fit
for duty, The applicant's husband was also a screened
hand for Group 'D’ pest, as Claimed by the applicant, she
has further claimed that she had sulmitted a number of
representations to the respondents in thé matter, hbut

she has not received any response f rom them so far,

5. The respondents, in the written submissions, have
maintained that the gpplicant's husband was not absorbed

against any regular temporary post and accordingly he was

not a regular Railway servant, The applicant
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as such, . is not entitled for family pensiom ete, The
respondents have further stated that the family pension
scheme for Railvay empleyees, 1964 is applicable only
to the regular empleyees on pensionable establishment,
The casual labourers, aceording to them, are brought en
pensionable estgblishment onmly after they are absorbed against
regula r temperary pests, They have further argued that
the benefits of family pension scheme for Railvay enpleyees,
1964 are admissible to empleyees who die while in service
only iftheyhad completed a mindmum peried of one year
eontinuous service from the date such empleyees are absorbed
against tegular tempeorary pests, In the present cCase, the
applicant’s husband had not been absorbed and, therefore,
the questien of the lenefit of family per_xsioncpgﬁcable te
her does not arise., The respondents have alse cited the
Hon'ble Supreme Court's decisien in the case of Ram Kumar
Ve . Union of India reperted in (1988) 2 SCR 138 at 144, in
which fellewing view has been takens. ‘
"It is stand of the learned Additional
Seliciter General that neo pensionary benefits are
admissible even to the temperary raily ay servants
and therefore, that retirgl advantage is net
available to casual lalour acquiring temperary
status, We have been shown the @i fferent
previsions in the Railway Establi shment Manual
as alse the di fferent erders and directions
issued by the Adninistration, We agree with the
learned Additional Soliciter General that retiral
benefitg of pension is net admissibk te eithner
Categry of empleyees,*
6. However, the applicant, in her rejoinder to the
written sulmission, has hréught. in some mew facts particularly
what has been summitted in paragraph 3 thereof in which,
among other things, she has sulmitted that it is not true and
eorrect as stated in paragraph 3 of the written sukmissisn that

enly in case ef death after Ccempletion of one ymar regular

\ we empleyee is entitled to pension, According te the
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applicant, in the cases of degth of Railway empleyees,

such empleyees are entitled to pension even they have not
werked for ene year; but havisg themselves got medically
examined befere abserstion in terms of Railway Beard letter
Ne. P)iil/85/M/1/19 dated 19.12.1986. In this cmnectim.
the applicant has alse referred te the erders as circulated
vide aailway Beard’s letter NO.E HG)il-6ME 1/% dated |
16.3.1979 in which it has been directed by the Railway
Beard that *it should be ensured that susstitutes are

net already empanelled for appointment te regular pest in .
@n apsreved minner are not engaged for a peried exceeding
three manths under any circumstances'.fhe asplicant

has jrgued that her husksnd centinued te work continususly
for @ period of 11 years against permaneat pest and,
therefore, it is evidént th,t he was not a susstitute but
@ regul,r empleyse. The apslicant has alse referred te
ansnther letter of the Railway Beard as issued vide
No.EH.G)11=-69 RE 6/90 dated 18.12.1970 addressed to all
the General Managers of the Indian Railways insisting that
substitutes should net be continued for mere than 3 menths.
Ay incident of sumstitute working against regular
vacancies beymd 2 months mast be reperted te the Persgoriel
officer and beyond 4 memths te the Hezd of the Office
monthly, whe should ensure that special efferts are made
te finglise the mandel and myke regular pesting. The
applicant has accordingly submitted that in her husband's
case ne such reperts were made to the Personal Officer and
He«D.D. and as such she hagtaken the pesition that her
huseagnd was a regular emplesyes. She has alse taken the
pesition, as wased on the decisiens of the Hm'ble Supreme
court in W.?s Ne. 190 and 1078 ef 1988 decided n 15.12.1989

in the case of ahagawati Prasad & Others v. Qo_ihi gtate

L/Mal Develepment cerperatiog that regularisatim of
\ [CSEE
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daily rated werkers having completed 3 years of service
cannet e denied. Reliance has alse been ®laced by the
asplicant #n the decisin ef the Lucknow Bench of the
Triswal in an OA decided on 7.6.1999 in which it has ween
held that the decision of the Hm‘ble Susrems caurt in

the case of Ram Rumar vs. Union ef India reverted in

198-3 (2) SCR 138 - 144 vas net awplicable in the said Qa,

in which the Trisunal alse held that a suestitute works against
a regulagr sanctioned post and as such R widew of a

susstitute is éligible fer family pensien as reperted ia

2000 (2) SLI/CAT 25 mara 5 in the case of gamini sr ivastava

vs. Unien of India. This view is alse reperted to have been <
taken by the Ernakulam ench of the prisunal as resorted
in 1997 (36) ATC 683 M.G. Remani Bar vs. gnion ef India

& Others « 1In the rejoinder the apslicant has alse made
4 statement that many other cases of family »ensien
were alse allewed by the different Benches of this prisunal

as referred to by her on pages 9 - 11 of the rejoinder.

7. It is eeserved, on perusal of the details of the
facts as susmitted iy the asplicant in the OA and more
particularly in her rejoinéer, which have net been gme
through eor rasponded to by the ressondents By way of filing
an _;aii‘itima‘i affidavit. It is alse deserved that specific
decisiens have Been cited By the applicant in suppert of
her contentien that she is entitled teo rec;¢1Ve family
ﬁenaim on the basis of 11 years cmtinuous service as

réndered oy her deceased husiband. It is not clear fronm the

Mﬂmmsim@ filed by the respondents that the

Ve
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deccased employee/after having rendered 11 years of
service was net censidered feor regularisation. It is
pessible that he was medically examined for abserptio,
as ‘alses susmitted by the applicant, sut before he ceulgd
be abserbed he unfertunately died. It does not stand
t® rease ner to any meaningful explanation gs Based
en the decisien of the Hm'ble Supreme Ceurt as referred
to by the applicant, as to why the deceased empleyee, whe
haé rendered 11 yeai‘s centinucus service before he
died/was net gragnted regularisatien By the r espendents.
Answers have te be given by the respmdents to ether
aspects of the matter, particularly to the me relating
to tﬁe reperts being susmitted to the cencerned Railway
Autherities in respect ef susstitutes working against
regular vacancies beyond 2 months and 4 months as referred
te by the applicant in the rejeinder. G@svieusly there
are certain lesse ends as drawn up by the applicant in
the rejeinder which need te be leeked inte by the
respméents befere a definite view can be formed in this
case. As this matter has been lying undecided far
quite some time, It will ke necessary that the ressondents
apply their mind to the various peints as raised by the

applicant, particularly in the rejeinder.

8. Héving regard to the facts and circumstances eof
the case and the rival contenti%:s of the marties as
susmitted in the OA, counter afgiiavit and rejminder,
I am of the censidered opinien that the apmoaopriate
ceurse would be to remit the case to the respendents
(resp'mieni: Ne.2) te give @ fresh censideratien to the

case particularly with refersnce teo the peints which

wse‘ By the applicant in the rejeinder and to

_—————"7__—
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decide the mitter in the light ef the Railway Beardé's

‘circularg/letters as alss the decisions cited by the

aPplicant in the Op as well as in the rejeinder and te .
digpese 6f the matter by issuing a reasoneé and speaking
erder within a peried of twe months from the date eof
receipt of a cepy of this erder. with this, the OA
stands éispesed of with ne erder as te costs.

l____——y
{sarweshwar Jha)
Menmiser (A)




