IN THE CENTRAL ADMINISTRATIVE TR IBUNAL
PATNA BENCH, PATNA

Date of  order 7.—8-/ 2001
(1) 0.A. N0.535 of 1996

]
Mahendra pratap sSingh, son of Jang pBahadur singh,
Booking supervisor, patna Saheb Railway station,

residing at LIG Flat No.5/153,_ Hanuman Nagar, patna.20.

o Appl icant
~versuSa -

1. union of Indis, through secret

ary, Rallway Board,
Rail shawan, New pelhi. '

2. The General Manager, gastern Railway, 7
Road,Calcutta. '

The DR .M., E.R ailway,panapur.
« Senior p.p.g., E.Railway,panapur.

oo Respondents

e . 36
) D+Ae 5 of 1996

Triloki Nath singh, son of Late Mathura gingh,gx-
Head Parcel clerk, Patna Junct ion, E.Railway,residing
at Bhitri pegampur, patna City, pistrict patna.

.o APplicant
-Versus - .

1. union of 1India, through the Secrdtary,

Railway noard,
Rail pBhawan, New pelhi.

General Manager,E.Railway, 7

(D-R.M., E.Railway,panapur. _
:’/ Senior p.p.0., E.Railway, Danapur.

7 Senior pivisional Accounts afficer,E.Railway,Danapur.

.o Res _pondents

B) O.A. 537 of 1996

Thrkeshwar prasag Sinha, son of Late Deo prasad sinha,

resident of 7, LIG, Lohianagar,pPatna.20

_ ePresently working as
:~/ Conmercial Traffic Inspector, E.Railway, Danapur, '

oo applicant
-VErus-
#. Union of India, through

secretary, Railway poard,
Rail' Bhawan,New pelhi. :

i .

Tt

+« Netaji Subhas

« Netaji subhas Road,Calcutta.
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2. gGeneral Man'ager, E.Railway, 7,Netaji subhas Road,Calcutta.

3. D{R.M., E.Railway, panapur,
4. senior pivisional Personnel officer.E.Railway,panapur.

.o Respondents

(4) D.a. 538 of 1996

Mahendra prasad, son of Late K.Sahay, Ex.B00king
Supervisor, E.Railway, patna Saheb, presently ¥es iding
at LIG HI/16, Housing colony, Arrah.
oo applicant
-Versus - '
1. union of Indi,, through Secretary, Railway Board,
Rail shawan, New pelhi.

General pManager, E.Railway,7,Netaji Subhas Road,Calcutta,
D-R*M., E.Railway, panpur.

Senior p.p.0., Eastern Railway,panapur.,
Senior Accounts pfficer, E«Railway,panapur.

s Respondents

(5) Q:A.539 of 1996

Dhirendra prasad, son of sri JageShwér Prasad, Railway
Quarter No.12, EF, patna Ghat, Patna City,patna-8, presently

postdd as Booking Supervisor,arrah Railway station,

E.Railway. .e Applicant

=vergus -

1. Union of 1India through secretary, Railway Board,
Rail hawan, New pelhi,

2. General Manager ,E .R ailway, 7, Netaji subhas Roagd,
Calcutta,

3. D«.R .M., Eastern Railwal, panapur,
4. senior p.p.g., E.Railway, Danapur.,

.o - Respondents

Ccounsel for the applicants ee Shri s.xumar.

counsel for the respondents s« Shri gautam pose.

CCRAM: Hon'ble Mr. Justiice S.Narayan,vice-chairman
Hon'ble MF. L.R.K.Prasad, Member (A)
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1. AS there is a close similar ity with regard
to issues ... .JAnvolved, the above .or iginal, applications

have been heard together with a view to pass a commoan

order.

O.A.535 of 1996

2. This application has been filed against orgder
No. E/Con/Fix/05 dated 17.4.1995 (annexure-3) passed
by the senior Divisional Personnel Officer,panapur. It
appears that the applicant in fFebruary 1985 was -posted
as Booking supervisor (stock), Patna Junction, in the
scale of RS.1600-2660 with his basic pay fixed -at
RS.2150 (annexure-a and 1/A). In March 1995, the applicant
was promoted in ihe grade of RS.2000-3200 and was posted
as pooking supervisor, Patna Saheb Railway'station.:
&AxAccording to him; his pay ought to have been fixed at
Egher scale, over and above RS.2150/~ giving.additional

dhefits of advance increment in the promotional grade.

4
3‘9 .dé
\\\u.:%,,////17-4-1995 (annexure-3), his pay was refixed at Rs.2060/-

with effect from 1.4.1995 which ;esuited in substantial
financial loss to the applicant, as per his cljim.
According to the applicant, such reduction in his pay

by refixation in terms of impugned order (Annexure-3) {s
arbitrary and the same has been done without any show
cause notice. Against such reduction, the applicant had
filed representation on 31.7.1995 and 21.11.1995
(annexures-4 and S5 respectively), but without any positive
result. As no reply was received, the applicant has moved

the instant D.A. challenging the impugned order and

TEre=l o
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nseeking following reliefs

L
_

(1)

-4~

Annexure =3 whereby consequent upon the
promotion of the applicant in next ﬁigher gr ade
a

his pay was arbitrarily refixed overhauling

and considerably reducing the same with
retrospective effect and fixing the same st

RS. 2060/- with effect from 1.4.1995, be quashed
and the respondents be directed to fix the

Pay ©of the applicant consequent wupon his
promotion in the next higher grade of
Rs.2000-3200/- by giving advance incremehts

in accordance with law and extant rules

prescribed therefrom with effect from 1.4.1995.

The respondents be further directed to release
the arrears of the difference amount to be

calculated on the basis of refixation of péy

.of the applicant consequent upon his promot ion

~in the next highsr grade as prayed for along with

(111)

exemplary interest thereon.

Exemplary cost be awarded to the applicant

against the respondents,

0.A.536 of 1996

3. This application has been filed against the order
No.45/Pen/INR /DFA/2689  dated 28.11.1991 passed by

senlor pivisional Accounts Off icer, Eastern Railway, phanbad.

The applicant was initially apiointed as commercial

clerk in asansol pivision on 1.4.1958 4in the scale of

RS.GO"ISO.

His last) posting: before his superannuation

on 30.11.1991 was as chief parcel clerk, Patna Junction,

panapur Division and last pay drawn by him on the date of

superannuation is Rs.1900/-(annexure-1). After

superannuation,
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“the applicant was expecting that his Pensionary benefits

would be determined on the basis of last Pay drawn, but his
final settlement was made by impugned order dated
28.11.1991 by fixing his last pay at Rs.1800/~. The s3ig
reduct ion in the pay was done with retrospect ive ef fect,
which, according to the applicant, is illegal because such
reduction cannot be made 'wighout following due process
of law. He. filed Necessary representation against

the decision of the respondents but did not receive any

positive reply. He had earlier moved this Tribunal

Py filing 0.A.215/, 94 praying for instant release of
his withheld pcRGg and payment of leave salary along
with admissible interest. The said 9.pA. was disposed of
vide order dated 21.9.1995 (Anne xure-3) whereby the
Prayers of the applicant were allowed. The main Prayer
of the applicant in 0.4.215/94 was for issuance of
- direction upoh the respondents to release DCRG
U**amount of Rs+22,415/~, leave salary of Rs.23,040/- and
R8.300/~ by way of Security deposit with 18% penal
~ interest. so far interest is concerneg, only 12¢ inmterest
}payable from 1.1.1992 was allowed. As matter relatuing
to leave salary and DCRG amount has already been settled
by the order of this Tribunal dated 21.9.1995 passed in
0.A.215/94, the same cannot be reopened by now.

In view of the above circumstances, the
abPplicant has sought following reliefsgs-

1) Annexure-2 whereby arbitrary fixation of
pensison - and other retiral benefits of the
applicant hys been done by respondent no.5
on the basis of the illegal re-fixation of
Pay made by respondent n$.4(copy of which
hever served on the applicant) consequent

to which reduction in pay was made affecting

R T T -
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his pension and other retiral benefits, be quashed.
(11) The respondents be directed to.release the
illegal cuts in the pension and other retiral
benefits on basis of last pay drawn togegher

with arrears along with exemplary interest

thercon.
(1ii) Exemplary cost e awarded in favour of the

applicant against the respondentse

0.2.537 of 1996

4. In February 1995, the applicant was posted as

Booking sSupervisor (g@zsh) at patna Junction Railway

T Station  and was placed in the scale of Rs.1600-2660 with
R
\"his basic pay fixed at RS.2100/- (annexure-1 and 1A). It is

;»,\

W

?@iated that in the month of March 1995, he was promoted

Fiy .
'~£o the next higher grade of Rs.2000-3200 vide order

5

?‘dated 10.3.1995 and was posted as cCommercial Traffic

Inspector, Eastern Railway, Danapur, He has claimed
that consequeht wupon his promotion to higher grade, his
pay ought to have been fixed, over and above, R8.2100/-

giving additional benefits of advance increment in the
promot lonal grade. However, instead of giving such
benefits, by order dated 17.4.1995 @nnexure-3),the

applicant's’ pay has been reduced to RS.2060/= with
retrospect ive effect. This has put him under financial

loss. This applicant has challenged the same order .

+4.1995 (Annexure-3) and claims same reliefs,

/)225453 as has been done by applicant of 0.A.535/96,

0.A.538 Oof 1996

- I This application has been filed whereby order
Nod46/FEN/INR/PSB/6235 dated 25.6.1993 passed by the

oy e T el
oy
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Senior pivisional pccounts Officer, Eastern Railway,

Danapur, has been impugned. He has stated that on getting
promotion from grade 171 Grade, he was posted in February
1993 as chief Parcel clerk at patna saheb and’his‘pay
fixed at Rs.2150/-. In‘reb;ugryi 1993 ,'he was promoteqd
in the scale of_Rs. 1600-2660(Annexure-2). It is the

claim of the applicant that consequent upon his promotion
in higher scale, he was entitled for fixation of his
zalary at Rs.2250/- per month but by not giving advantage
of increment, he wés allowed to continue at RS.2150/-

till the date of his Superannuation with effect from

30.6.19393. According to him, his retiral benefits have been

settled on wrong fixstion of his Saléry, as a result of
which he has been deprived of certain benefits which he
would have got after his last pay would have been fixed

at Rs.2250/=-. It is alleged that certain recoveries were

made from his gratuity amount without any show cause notice,

,:ffgwhich is not permissible under law. He has made represen-

iations which are still pending for disposal. Therefore,

the main issue for consideration in this 0.A. is whether

/his pensionary benefits should have been determined at his
V%
A
. basic pay of RS.2150/~ or it should have been refixed at

RS8.2250/-. 1In view of the above, the applicant has prayed

for following reliefs ;-

(1) Annexure-3 whereby arbitrary fixation of pens ion
and other retiral benefits of the applicant
has been done by respondent no.S.on the 'basis
of last pay-drawn and also illegal refixation
Of pay made by respondent no.4 (copy of which
was never served on the applicant) conseqguent
to which reduction of pay was made affecting his
éension and other retiral benefits be quashed
and the respondents be directed to sanct ion
retiral benefits of the applicant after

L]
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refixing his pPay in the Promotional grade
at Rs.2250/« per mensem as per his entitlement

in accordance with law, : *

Ay

(1) The respondents be further direrteqd to relegse
the illegal deduct ions in the pension ang other

retiral benefits forthwith together with the

arrears along with the exemplary  interest thereon._

O.A.339 of 1996

6. This applicatisn has been fileg dgainst order
No.E/bom/pix/QS dated 4.1.1996 Passed by senior

v . Divisional pergonnel Officer, Eastern Railway,

Danapur.,
Jf ;/>?,g<;be maln allegation of the applicant is that vigde
SR o N ‘
;?’ }mpugned order dated 4.1.1996 (Annexure-3), his pay

h@% been cons iderably reduced with retrospect jve effect
hi +2060/~ per month
©Vwith effect from 8:4.1995, as a result of which, pe has
suffered considerable financial logs consequent to
his Superannuation from July i997. From the pPay=-slip
(Annexure-1), it appears that the b,sic Pay of the
applicant was fixed at R8.2150/-. 1In March 1995, the
aPplicant was promoted in the scale of R5.,2000~3200 vige

order dated 10.3.1995 (Annexure—z). As per. nis claim,

- above, Rs.2150/- by giving additiongal benefits of advance
‘7/////// increment in the pPromot ional, gr ade. However, by the

impugned order dated 4.1.1996 (Annexure-3), his basic pay
has been reduced substantially to RS.2060/~ with effect
from 6.4.1995. The same has been dore without issuance of
Show cause notice to the applicant, which is  violation of

Princigple of natural justice. 1n view of gbove, the applicant

T T
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has sought same reliefs as have been claimed by the d

applicant of 0.A.535/96, . -.

.

7e ' The respondents have filed written statements
opposing the above OAs. So far as OA 535/96, DA“537/96and
OA 539/96 are concerned, the facts of the cases and

the issues involved and the reliefs claimedA are
substantially same. It is stated by the respondents tﬁat

prior to 4th Pay Commissicn (1986), there were  two.scgales

of RS.425-640 ( RS) and Rs.425-700(RS)., Promotiohs were

béing given to the staff working in the scale of °

RS.425~640 (RS). Subsequently, on the 1mplementatioh of the

recommendation of 4th Pay Commission, the above two
grades were merged into a single grade of Rs.1400-2300 (rS),

So far as applicants of these OAs are concerned, while

;4g§% working in the scale of Rs.425-640, they were pr anoted
“in the scale of Rs.455-700(RS) in 1986 on different dates.
" With the introduction of 4th Pay Commission with effect

" from 1.1.1986, the pay of the applicants of Oa 535/96 was

fixed at Rs.500/- in the scale of Rs.425-640(RP) and
§8.15307~ «dn the scale of Rs.1400-2300(RP) and thereafter
at R8.,560/~(Ra,1640/=) in the scale of Rs8.,455=700/-
{Rs.1400~-2300). Similarly in case of applicant of
0.A.537/96, the pay was fixed at Rs.530/- in the scale
of Rs.425-640, Rs.1560/~ in the scale of Rs.1400-2300 (RP}
and thereafter Rs8.560/- im the scaie Oof Rs.455-=700
(Rs.1400-2300) with effect from 21.8.1986.The pay of the
applicant of OA 539/96 was also, accordingly, fixed

with effect from 21.8.1386,
The respondents have stated that as two

scales, namely, Rs.425-640 and Rs.455-700 @b) were

mer ged in a single scale of Rs.1400-2300, as a result of

e

N
™~
-
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recomnendation of 4th pay comnission, twice fixation of
“pay in respect of the applicants was not accepted by
the Associated rinance in the Railway Board‘'s letter
No.rC-1v/88/r0p/2 dated 27.1.1989.saccording to which,
the promotion made between 1.1.1§86 and 25.9.1986 |
in accordance with classification then in force will be
valid only for the purpose of seniority and not for pay

protectivn. as such, the pay of those emplcyees are

required to be fixed in ﬁerms of RSRP Rule, 1986.Therefore,
pay of these applicants were revised and refixed
accordingly in 1995 vide letter No.B/comml/Fix/95 dated
17.4.1995 and letter No.E/Comul/Fix/94 dated 24.5.95/

T 4.7.96. ASs a result of refixation, there has been drop

e é;, In support of the claim that no recovery is
s i
“§; (gﬁmissible due to wrong fixation of pay, the applicants
-.,\\\\ 72 i Q,\\} .

NE Vocd A5

WO _4Chave drawn our attention to the arder of the Hon'ble

“supreme court reported in AIR 1994 sC 2480 in the matter
of Bhagwan shukls wvs. Union of India and others.

The placitum portion of the order 'is( reproduced belows-

“constitution of Indias, Arts.311,14-
Ggovernment servant-service condition-
Alteration-validity-pasic pay reduced with
retrospective effect-Employee not granted
opportunity to show cause-There is flagrant

violation of gprinciples of natural justice-
order gquashed.

salary-Retrospective reduction of
basic pay-JOpportunity to show cause mast be
- given.n

%}//)gf;;; our attention has also been drawn by the

applicants iﬁ- certain other judicial pronouncements. In

the case of sahib Ram vs. state of Haryana and others

(reported in 1995 supp (1) SCC page 18) decided on 1%th
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september 1994, the Hon'ble Supreme court'has been pleased
to hold that wupgraded pay scale given due to wrong
construction of relevant order by authority concerned
without any mis;epresentation by the employeé: in such
circurstances, the reéovery of payment already made could

not be recovered from the appellant.

.

9. The learned counsel for the respondents have -
also drawn our attention to the casé reﬁorted in

AIR 2000sc 2709, in the matter of Union of India and cthers
vs. Sujatha vedachalam and the cése reported in 20002) .
SLY 19(sc) in the matter of staﬁe of Haryana vs. Kamal
singh saharwat and others. The placitum pdrtion of the
order of the Hon'ble Supremé court passed on T7.4.2000

in sujatha’s case is reproduced 'bEIOW:~

wconst itution of Ihdias,Art.16-
Transfer-Request by employee for transfer-
Accepted on condition that employee should
~technically resign from post which she was
holding and should join as direct recruits
to lower post on transfer-Employee accepting
condit ions of transfer-Entitled to pay scale
as applicable to lower post-3xrder for

recovery of excess pay which was errongously'
pald to employee~Legal.n

In the other case cited above, it was held that
State Government ‘was entitled to recover frow sucﬁ )
person, if any, whom excess payment has been made,
It appears that the promotional benefits gj_vep
to the apilicants in the scale of Rs.455-700 was withdrawn
in the light of Rallway 3soard's leﬁter Mo .2C-1v/88/P0E/ 2
dated 21.1.1989, according to which promotion between
& .1.1986 and 25.9.1986 in accordance with classificat;on -
k‘xKQZ//ﬂ then in force was rejuired to be valid only for the
purpose of senijor ity and not for the purpose of monetary

bene fits .
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10. so far 0.A.536/96, 0.2.537/96 and 0.A.539/96
ar= concerned, the main issues for cons iderat ion are
whether the respondents are corﬁpetent to refix the
salary of the applicants, and if so, whether they‘a,re
entitled to recover the exdess payms'nts which have

already been made to these applicants on account of-

wrong fixation of their scale.

11. 1t 1is well settled positio'n that whenever any
fixation of salary is done on account of recommendation
of Pay commission and its acceptance by the Government,
there is general stipulation that if the fixatio.n has
been done wrongly, the same can be rectifiéd in future

and the excess payment, if any, made on account of wrong
%ﬁixation of scale can be recovered. In the instant case,
AN

‘»il. aprears that py scale of the applicants were fixed

ViFWice with reference to unrevised pay scale of R5.425-649
(\6' and Rs.455-700. @n the basis of recommendation of the
Pay comnission, these two scales were merged into a
single grade of Rs.1400-2300KkP). The Railway Board’'s
circular dated 27.1.1988 had indicated that promotio.n
bekween 1.1.1986 and 25.9.1986 in accordance with
classificatisn then in force will be valid for the
purpose of seniority only and not for scale protection.
Accordingly, the pay of such employees were to be fixed
in terms of RSRP Rule 1986, which was later on done in
the case of these applicants. The authority concerned
is fully competent to rectify mistakes/defdcts, as per
law if it comes to their notice that the sgale has been
wrongly fixed. This is what has happened in these
/@V‘/ cases. Therefore, when it came to the knowledge of the
v concerned respondentd that pay fixation of the applicants

had not been 1‘3 accordance with prescr ibed R ailway Board*s
~
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circular, the matter was examined and their pay were

refixed vide office letter dated 17.4.1995 and 4.1.1996 FL
(Annexure-3 of these JA8) which are under challengk by the §
applicants. ' f
12. we have taken note of Railway Board's letter L ‘

No. PC-IV/88/F3F/2..dated 27.1.1989 addressed to the
General Managers of Zonal Railways with regard to
Railway Services QRevised pay) Rules, 1986- rixation of péy
of persons promotdd to a post  after 1.1.1986. paras 2 and 3}
of the letter, which are relevant, are produced belows-

"2, In soard‘'s letter No.E (NG)?-86-pPM 1-11
dated 5.2.1987, it has been provided that in
respect of merged grades, the promotions made
between 1.1.1986 and the crucial dates i.s. -
25.9.1986, on regular basis in accordance B R
with the classification then in force, will
stand protected. In view of above provisions
a doubt has been raised regarding mode of
fixat ion of pay of the Raillway employees, who
have been given promotion to a higher scale
under the pre-revised scales, which have been
merged with the pre-revised loser scgles, in
the Revised pay Scales, 1986.

3. It is clarified that in view of explicit
provision laid down under Explanation 2 to
Rule 5§ of this Ministry's No. PC-IV/86/RSRE/1

dated 19.9.1986 issued by the prexident N 2P
in exercise of rpowers conferred by the =

rrowiso to article 309 of the Const ftaut-don- L .
of 1India, fixation of pay in such cases have T"T

to be strictly regulated under the said Rules,
which has a statutory force. The instructions
contained in para 3 (v) of Board's letter . §
No .E (NG)I-86-PM 1-11 dated 5.2.1987 provide |
for protection of fpromotions made between
1.1.1986 and the crucial” dates in accofdance
with the classification then in force for the
purpose of seniority only. The pay

of such employees has to be fixed in terms

of the R gilway sServices Revised pay) Rules

1986 only.®

The above circular of Railway Board is not
[
under challenge. The fact that necessary revision in the

H

fixation of pay of the applicants was necessitated due to

Raillway 30ard‘’s circular has not been.refuted. The respondents
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have taken nécessary action for refixing the pay scale

of the applicants in accordance with said circular of ﬁhe-

Railway poard. -t

13. It may be pointed out that it is not a case of -
‘ or reversion from a ppst’

Tecovery arising from any punitive actionLand as such,

the claim of the applicants that refixation wqys done

without issuing show cause notice is not tenable, as the

Pay scale of the applicants had been wrongly fixed earlier.

When the same was detected, the scale was refized as per

preséribed circular of the Railway Board. The respondents

are competent to take such decisions in order to rectify

the mistakes/defects which have taken place earlier. In the

VL;,{aforQSaid context, if excess payment has been made to the

“applicants due to wrong  fixation of pay scale earlier,

{?he respondents are entitled to orgder recovery of such

/ 6ver—payments. However, it is adunitted fact that the

upgraded pay scale was given to the applicants dot due to

any misrerresentation of facts by them but due to wrong
construction of relevant order by concerned author ity.

In the light of aforesaid position, the respondents have

liberty to reconsider and take lenient/sympathet ic

view in the matter relating to Fecovery of excess payment

made to the applicants due to wrong fixation of their scale
. b

and upong such reconsidérationz\pass appropriate order

N

in this regard.

14. In view of the above facts and circumstances of the
case, we are of the considered opinion that these OAS
have no merit to succeed. The same are,therefore,disthissed

subject to observations made by us in para 13 above with
egard to recovery of over-payments,

15. so far as the case of applicant no.536/96
is concerned, annexure-2, which relates to fixation of

r " 'on of the applicant and other retiral benefits, has

. LI
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been challenged. Similarly, the applicant of O.A.538/96

has challenged the order at Annexure-3 relating to

fixation of his pension and other retiral behefits,
There is a close similarity between these two Oas.

So, they have been together taken up for consideration,

These OAs have also been opposed by the respondents,

It is pointed out by the respondents that consequent
upon recommendation of 4th Pay Commission, the scale

of Rs.425-640 (RS) and Rs.455-700(RS) were mer ged

into one single grade of Rs.1400-2300(RP) which ‘was
promulgated in October 1986 with retrospective effect

from 1.1.1986. Accordingly, the pay of the applicant of

0.A.536/96 was fixed at Rs.1600/- in the scale of

Rs.1400~2300/~, corresponding scale of Rs.425-540 (RS) on
pay of Rs.545/~ per month with effect from 1.1.1986 and,
subsequently, his pay was again fixed on Rs.1680/- with
effect from 9,2,.1986 in the scale of Rs.1400-2300 (RP) 4in |

”, the corresponding scale of Rs.455-700(RS) on pay of -
A

:ﬁ'Rs.SBO/- per month as the applicant was promoted as

é;ﬁChief Parcel Clerk, Danapur. This position was not

- accepted by the Finance Wing of the Kailway. In- the light
of Railway Board's circular No.PC-IQ/BB/FOP/? dated .
27.1.1989 (referred to in para 12 above), according to
which, promotion between 1.1.1986 and the crucial date

(25.9.1986) 1in accordance with the classification

then in force is only for the purpose of seniority, It

has been clarified that the pay of such employees has

to be fixed in terms of RSRP Rules, 1986. In view of the

aforesaid circumstances, pay of the applicant was

reduced to Ks.1800/- per month at the time of retirement
and,therefore, his retiral benefits were calculated
on the basis of Ks.1800/- per month,

It is further

Y
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- stateq that since the applicant's Pay was reduced,
the over -payment already made to him from 1986 to 1991
Was Iecovered from his DCRG. It is further pointed oﬁt
that as per extant rules, the retiral bene}iﬁs are

calculated on the basis of 1last Pay drawn.

{

16, : So far  as applicant of O 538/96 is concerned,
it 1s stated by the respondents that the applicant while
wor king in the scale of R8.425~700 (RS) was pr amoted

in the scale of Rs.455<700 (RS) with effect from 1.2, 1986,

Consequent upon Fecommendation of 4th Pay Commission, the

applicant‘'s pay was fixed at Rs.1720/~ 1in the scale of

e, RS.425-640 (RS) and thereafter at Rs. 1800/« 4n the

‘,):\pscale Of Rs.455-700(RS) with effect from 1.3, 1986,

As the above two scales were merged into single scale

gf Ks.1400-2300 (RP), the matter was re-exsmined ang

.3t was noticed that wrong fixation has been done, which
Fequired to be revised in the light of Railway Board's
circular dated 27.1.1989 (referred to in Para 12 above),
Accordingly, the Pay of the apblicant was refixed vide
letter No.E/Comml./Fixation dated  29,8,1991 and
E/Comml./Fix/92 dated 1.1.1992, as a result " of which
there was reduction in the emoluments of the applicaﬁt.
It is pointed out that as per Prescr ibeqd Procedure, the
Pension. gratuity, DCRG- and other benefits are calculated
on the basis of last Pay drawn by the employee., The pay

of the applicant had been reduced to Rs.2150/- per month

at the time of his retirement on 30.6.2993 3ng retiral

benefits were, accordingly, determined on the basis of last
Pay. From  the pleadings, it is Observed that while the
appliccnt. Of 0.A.536/96 retired fran service on 30411.1991,
his salary was refixed as last pay of Rs,1800/- vide

order dated 28.11.1991.fherefore,the refixation was done




before his retirement, Similarly, iﬂ'Case of 0.a.538/96,

Ea

while the applicant retired from servfée on 30,6.,1993,

his pension fixation was done vide order dated 25.6.1993
(Annexure=3) which was before gis_retirement. Thefefore,

in both the cases, the final fixation of Salary was done
before their retirement and, therefore, they ére entitled se
for calculation - of their pension and Pensionary benefits
on the basis of last pay determined before their
retirement, The reasons for refixation of their Salaries
have already been exblained by the respmdents, which 4e V&
satistactory. The pay fixation has to be done in accordance
with prescribed rules and instructions. In that view of

the matter, we do not find any merit in 0.a.536/96 and
0.A.338/96, and -as such, the reliefs claimeq by them

cannot be granted, so far as ’calculation of their

pension and other retiral benefits are concerned,

17. From the submissions of the parties, it is
clear that >certain recoveries haQe been made by the
{irespondents in these two cases on account of enhanced
'salary paid to them due to wrong fixation of their pay

for certain period. These applicants'have already retired

fran service. Our attention has been drawn to the

ordeér of the Hon'ble Supreme Court dated 1Sth July 1994
in the matter of Union of Ilndis vs. Indian Railway SAS

Staff Association and others (1995) 31 ATC 518). 1In the

aforesaild case, the Hon'ble Supreme Court held as

follows s

) , The respondent- employees in the present
/j;;é proceedings would be entitled to the revised
){ﬁ?7 Pay scales only with effect from 1.4.1987 since
v the revised pay scales will be fixed for the
: first time with effect from that date. They are
not entitled to any difference on the b=sis of
the notional fixation of pay w.e.f. 1.1. 1986,
The arrears, if any, paid to the respondent-~
employees  on account of the noticnal fixation
of their pay w.e.f. 1.1.1986 may be recovered
from their future salaries. ° However, the said
arrears shall not be recovered from those
of the employees who have already retired from
service." -
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18. From the pleadings of the parties, it {is
clear that the applicants of 0.A.536/96 and 0.A. 538/96
have already retired from service. Therefore, their cases
are governed by the principle laid down by the Hon'ble
Apex court in the matter referred tb in para 17 above
80 far as it relates to fecovery of excess amounts

which have already been paid to the applicants due to wrong

iixguf;xation Oof pay. Therefore, the respondents are directed to

N oL

act accordingly so much so that if any recovery has been

- made on account Oof excess payment, the same shall be

refunded to them expeditiously by the respondents.

vy
CIAN

19. Thus, J.A.535/96, 3.A.536/96, V.A.537/96, 2.A.538/96
and D.A.539/96 are disposed of in terms of orders/direcfions

contained in paras 14, 16 and 18 above. NO order as tu the

costs,

Qﬁ(‘-’/ [ ool 8
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