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PATNA BENCH, PATNA 

Date of order T-37/2001 

(1) 	O.A. No.535 of 1996 	
4 

Maheridra Pratap Singh, Son of Jang 3ahadur singh, 

Booking Supervisor, Patna Saheb Railway Station, 
residing at LIG Flat No.5/153, Hanuman Nagar, patna.20, 

APplicant 
-versus. 

110 union of India, through Secretary, Railway Board, 
Rail Bhawan, New Delhi, 

The General Manager, Eastern Railway, 7 Netaji Subhas 
Road, c aic Ut t a. 

The D.R.M., E.Railway,Danap. 
Senior 	E.Railway,Danap. 

. 	Respondents 

(2) O. 536 of995 

Triloki Nath Singh, Son of Late Mathura S.ingh,Ex- 
Head 	Parcel clerk, Patna Junction, E.Railway,residing 

t Bhitri Begampur, Patria City, District patna. 

APplicant 
-versus- 

Union of India, through the secrdtary, Railway goaj, 
Rail BhaWan, New Delhi. 

General Manager,E.Rajlwy, 7, Wetaji subhas Road,Calcutta. 

D.R.M., E.Railway, anap, 

Senior D.P.O., E.Railway, Danapur. 

Senior Divisional Accounts Officer,E.Railway,Danap 

00 	 Respondents 

(3)  

Thrkeshwar Ivasad Sinha, SOfl of Late Dec) Prasd sinha, 
resident of 7s LIG, Lohianagar,pn •  O, Presently working as 
Crcial Traffic Inspector, E.RIilway, Daflapur. 

Applicant 
-verus - 

. unioo of 	India, through secretary, Railway Board, 
Rail' Bhawan,New Delhi. 

. 
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2 • 	General Manager, £ .R ailway, 7,Netaj I SUbhas\flod,c1cutt8 

D.R.M., E.Railway, Danapur, 

senior Divisional Iersonnel off icer,E.Railway;Daflapur.  

•• Respondents 

(4) 2A. 538 of 1996 

Mahendra Prasad, Son of Late K.Sahay, Ex.sooking 
Supervisor, E.Railway, Patna Saheb, Presently wesiding 
at LIG HI/16, Housing Colony, Arrah. 

APPlicant 
- -versus- 

1. Union of India , through Secretary, Railway Board, 
Rail Bhawan, New Delhi. / 

General Manager, E .R ailway , 7 .etaj i Subhas R oad,Cajcutta. 
D.RvM., E.Railway, Danpur. 

(j 

%Senior D.P.O., Eastern Railway,Danapur 

Senior Accounts Officer, EaaIlway.Danapur .  

.. ReSpondrts 
(5) O.A.539 of 1996 

Dhirendra PraSad, Son of Sri Jageshwar prasad, Railway 

QUarter No.12, E, Patna Ghat,patna CItY.Patna_8,presently,  
postdd as Booking superviscr,Arrah Railway Station, 
E.Railway. 

.. 	 A pp 1 Ic ant 

_ 

-versus- 

Union of India through Secretary, Railway Board, 
L_ 

13fldW fl, New Delhi. 
General Manager,E.Rj].wy, 7, Netji Subhas Road, 
Calcutta. 

D.R.M., 	Eastern Railway, Danapur. 
Senior D.P.O., R.Railway, Danapur. 

S. 	Resjondents 

Counsel for the applicants 	.. Shri S.1<umir. 
Counsel for the respondents 	•. Shri Gautam BOSe. 

CCRAM: 	HOfl'ble t. JUStilce 	S.Narayan,Vjcehajrman 
HOnble r. L.R.K.jprasad, Member (A) 
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/ DER 

L.R.K.Prsad,' Member (A) & 
It 

AS there is a close Similarity with regard 

to issues : 	j..nvoved, 	the abcwe originaL applic.at  ions 

have been heard together with a view to Pass a comm 

order, 

OA.535 of 1996  

This application has been filed against order 

No. /C0rn/Fix/05 	dated 17.4.1995 (Annexure-3) Passed 

by the senior Divisional Personnel off icer,Danapur. It 

appears that the applicant in Fekruary 1985 was posted 

as Booking supervisor (stock), Ipatna junction, in the 

scale of as.1600-2660 with his basic pay fixed at 

RS.2150 (nnexure-A and 1/A). in March 1995, the applicant 

was promoted in the grade of RS.2000-3200 and was posted 

Booking Supervisor, patna Saheb Railway Station, 

r 

	

	 ording to him, his pay ought to have been fixed at 

her scale, over and atove gs.2150/- giving additional 

FRtij  <enefits of advance increnent in the pronotional grade. 

HOwGver, to his utter surprIse, by impugned order dated 

17.4.1995 (nexure-3), his pay was refixed at Rs.2060/-

with effect from 1.4.1995 which resulted in substantial 

financial loss to the applicant, as per his claim. 

According to the applicant, such reduction in his pay 

by refixation in terms of impugned order (Annexure-3) is 

arbitrary and the same has been done without any show 

cause notice. Against such reduction, the applicant had 

filed representation on 31.7.1995 and 21.11.1995 

(Annexures-4 and 5 respectively), but without any positive 

result. AS no rei4y was received, the applicant has moved 

the instant O.A. challenging the impugned order and 

- 
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seeking following reliefs 

(i) 	Annexure-3 	whereby consequent upon the 

promotion of the applicant in next higher grade 

his 	pay was 	arbitrarily refixed overhauling 

and considerably reducing the same with 

retrospective 	effect and fixing the same at 

RS. 2060/- with effect from 1.4.1995, be quashed 

and the respondents be directed to fix the 

pay 	of the applicant consequent 	upon his 

promotion 	in the next higher grade 	of 

RS.2000-3200/- 	by giving 	advance incrennts 

in accord.nce 	with law 	and 	extant 	rules 

prescribed therefrom 	with effect from 1.4.1995. 

The respondents be further directed to release 

the arrears 	of the difference amount to be 

j, calculated on the busis of refixation of pay 

of the applicant consequent upon his promotion 

in the next highar grade 	as  prayed for along with 

exemplary 	Interest thereon. 

(iii) Exemplary cost be awarded to the applicant 

against the respondents. 

O.A.536 of 1996 

3. 	This application has been filed against the order 

Nom46/Pen/INR/DJ2689 dated 28.11.1991 passed by 

senior Divisional Accounts Officer, Eastern Railway, Dhanbad. 

The applicant was initially apointed as Commercial 

clerk in Asansol Division on 1.4.1958 in the scale of 

Rs.60-150. His last, posting,bef ore his superannuation 

on 30.11.1991 was as chief parcel clerk, Patna Junction, 

—'Danapur Division and last pay drawn by him on the date of 

superannuation is RS.190O/(Jnexure.1). After superannuation, 
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the applicant was expecting that his Pensionary benefits 

would be determined on the basis of last Pay drawn, but his 

final Settlenent was made by impugned order dated 

28.11.1991 by fixing 	his last pay at Rs.1800/.... The said 

reduction in the pay was done with retrospective effect, 

which, according to the applicant, is illegal because Such 

reduction cannot be made without following due process 

of law. He4 filed necessary representation against 

the decision of the respondents but did not receive any 

positive reply. He had earlier moved this Tribunal 

by filing 	.A.215/, 94 	graying for instant 	release 	of 

his withheld DGG and payment of leave salary 	along 
with admissible interest, 	The 	Said O.A. 	was 	disposed of 
vide 	order dated 	21.9.1995 	(1nnexure-3) 	whereby the 

Prayers 	of the applicant were allowed. The main grayer 

of the applicant in O.A.215/94 	was for issuance 	of 
direction 	upoh 	the respondents 	to 	release DRG 

.-amount of Rs.22,415/, leave salary of RS.23,040/_ and 
All  

RS.300/- by way of security deposit 	with lft penal 
interest, so far 	interest is Concerned 	only 1 	interest 
Payable 	from 1.1.1992 	was allowed. ;s matter relatUng 

to leave salary and DQG amount has already been settled 

by the order of this Tribunal dated 21.9.1995 psse 	in 

O.A.215/94, the same cannot be reopened kc now. 

in view of the above 	circumstances, the 

applicant has sought following reliefs:... 

(1) 	Annexure-2 	whereby arbitrary 	fixation of 

pensi)n 	and other retir1 	benefits of the 

applicant has been done by respondent no.5 

on the basis of the illegal re-fixation of 

pay 	made by respondent no.4 (copy of which 

flever 	served on the applicant) 	ccsequent 

to which 	reduction in pay was made 	affect Ing 
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il 

tis pension and other retiral benefits, be quashed. 

(ii) The respondents be directed to release the 

illegal cuts in the pension and other ret i.ral 

benefits on basis of last pay drawn together 

with arrears along with exemplary interest 

thereon. 

(iii) Exemplary cost be awarded in favour of the 

applicant against the responnts., 

).A.537 of 1996 

4. 	In February 1995, the applicant was posted as 

Booking Supervisor (r ash) at patna junction Railway 

- 	Stt ion and was placed in the scale of Rs.1600.2660 with ç 	I2; 

this basic pay fixed at Rs.2100/- (Jnnexure-1 and IA). It is 

) 	\ated that in the month of March 1995, he was promoted 

the next higher grade of Rs.2000-3200 vide order 

ated 10.3.1995 and was posted as Commercial Traffic 

Inspector, Eastern Railway, Danapur, He has claimed 

that consequeht upon his prQr%otion to higher grade, his 

pay ought to have been fixed, over and above, Rs.2100/-

giving additional benefits of advance Increment in the 

promotional grade. However, in3tead of giving such 

benefits, by order dated 17.4.1995 nnexure-3,the 

applicant's pay has been reduced to Rs.2060/_ witrk  

retrospective effect. This has put him under financial 

loss. This applicant has challenged the Same order 

da,d—t'7.4.1995 (Annexure-3) and claims Same reliefs, 

as has been done by applicant of O.A.535/96. 

0.A.538_of 1996 

This application has been filed whereby order 

Mo46/N/IiR/EW6235 dated 25.6.1993 paSsed by the 

.1 
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Senior Divisional Accounts Off icér, Eastern Railway, 

Danapur, has been impugned. He has stated that: on getting 

promotion from Grade ii Grade, he was posted in February 

1993 as Chief Parcel clerk at patna Saheb and 'his pay 

fixed at Rs.2150/-. In ''ebuary: 1993,he was promoted 

in the Scale of Rs. 1600-2660(Annexure-2). It is the 

claim of the applicant that consequent upon his promotion. 

in higher scale, he was entitled for fixation of his 

salary at Rs.2250/.. per nonth but by not giving advantage 

of Increment, he was allowed to continue at Rs.2150/.. 

till the date of his superannuation with effect from 

30.6.1993. According to him, his retiral benefits have been 

Settled on wrong fixstion of his salary, as a result of 

which he has been deprived of certain benefits which he 

would have got after his last pay would have been fixed 

at Rs.2250/-. It is alleged that certain recoveries were 

made from his gratuity amount without any show cause notice, 

which is not permissible under law. He has made represen- 

tions which are still pending for disposal. Therefore, 
Al 

the main issue for consideration in this O.A. is whether 

,h)! pensionary benefits should have been determined at his 

asjc pay of RS.2150/- or It should have been ref ixed at 

Rs.2250/-. in view of the above, the applicant has prayed 

for following reliefs:- 

(I) 	Annexure-3 whereby arbitrary fixation of pension 

and Other retiral benefits 	of the applicant 

has been &ne by respondent no.5 on the ?basjs 

of 	last pay drawn and also illegal réfixati.)n 

of pay made by 	respondent no.4 (copy of which 

was never served on the applicant) consequent 

to which 	reduction of pay was made affecting his 

pension 	and other rtfràl benefits 	be quashed 

and the respondents be directed to sanction 

retiral benefits of the 	api.licant 	after 



ref ixing his pay in the promotional grade 

at Rs.2250/_ per mensem as per his entitlement 

in accordance with law. 	 I 

The resoncnts be further direrted 	to release 
the illegal deductions in the pension and other 

retirl benefits forthwith together with the 

arreers along with the exemplary interest ther, 

O.A.39 of 1996 

6. 	this application 	
has been filed against order 

NO.E/coWFj/95 dated 4.1.1996 passcJ by Senior ,c 
(r'44Dvis1onal Personnel Officer, Eastern Railway, Danapur. 

" ,e main allegation of the applicant 
is that vide 

ued order dated 4.1.1996 (Annexure_3), his pay 
FA1j 	jIL 

been cons ideably reduced with retrospective effect, 

has been wrong refjxéd at Rs.2060/.. per 
with eff 	

nonth 
ect from 6.4.1995, as a result of which, he has 

suffered considerable financial loss consequent to 

his superannuation from July 1997. From the pay-slip 

(Annexure-1), it appears that the basic pay of the 

applicant was fixed at Rs.2150/.... In March 1995, the 

aPplicant was promoted in the scale ofRs,2000..3200 vide 

order dated 10.3.1995 (Annexure..2). 
As per: his claim, 

consequent Upon his promotion in the higher grade, his 

pay ought to have been fixed at a higher scale over and 

_- above, RS.2150/... by giving additional benefits of advance 

increment in the promotional grade. However, by the 

inpugned order dated •1.1996 knnexue_3), his basic pay 

has been reduced Substantially to RS.2060/_ with effect 
from 6.4.1995. The same has been dore Without iSsuance of 

show cause notice to the applicant, which is violation of 

principle of natural jiaatice. in view of above, the applica
nt 
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has sought same reliefs 	as have been claimed by the 

applicant of O.A.535/96* 

7. 	 The respondents have filed written statements 

opposing the above OAS. So far as CA 535/96, OA.53-7/96- 5j 

CA 539/96 are concerned, the facts of the cases and 

the issues involved and the reliefs claimed are 

substantially same. It is stated by the respondents that 

prior to 4th Pay Con'trnissicn (1986), there were trwo.saes 

of Rs,425-640 ( RS) and Ps.425-700(F). Promotiojhs were 

being given to the staff working in the scale of• 

Rs.425-640(RS). Subsequently, on the implementation of the 

recommendation of 4th Pay Commission, the above two 

grades were merged into a single grade of Ps. 1400 -2 300 (as). 
So far as applicants of these OAs are concerned, while 

working in the scale of Is.425-640, they were promoted 

in the scale of Ps.455-700(RS) in 1986 on differentdateg, 

. with the introduction of 4th Pay Canrnission with effect 

an 1.1.1986, the pay of the applicants of CA 535/96 .was  

)ixed at Rs.500/- in the scale of Rs.425-640(p) and 

in the scale.of Ps.1400-2300(PP) andthereafter 

' at Rs.560/-(Rs.1640/-) 	in the scale of 1s.455-700/- 

(Rs.1400-2300,. Similarly in case of applicant of 

O.A.537/96, the pay was fixed at Ps.530/- in the scle 

of Ps.425-640, Fs.1560/- in the scale of Rs.1400-2300(pp) 

and thereafter Ps.560/- in the scale of Ps.455-700 

(Rs. 1400 -2 300) with effect from 21.8. 1986.The pay of the 

applicant of CA 539/96 was also, accordingly, fixed 

with effect fran 21.8.1986. 

The respondents have stated that as two 

scales, namely, Rs.425-640 and Rs.455-700 .$) were 

merged 	in a single scale of Rs.1400-2300, as  a result of 
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recoirmendation of 4th 1pay COmiSsion, twice fixation of 

pay in respect of the applicants was not accepted by 

the Associated Finance in the Railway Board's letter 

No.PC-IV/88/FOp/2 dated 27.1.1989. ACcording to. which, 

the pronotlon made between 1.1.1986 and 25.9.198*6 

in accordance with classification then in force will be 

valid . only for the purpose of seniority and not for pay 

protection. As such, the pay of those emplcyees are 

required to be fixed in terms of RSRP Rule, 1986.Therefore, 

py of these applicants were revised and refixed 

accordingly in 1995 vide letter No.E/Comml/pix/95 dated 

17.4.1995 and letter NO.E/comlll/FjxJ94 dated 24.5.95/ 

4.7.96. AS a result of refixation, there has been drop 

in the salary of these applicants. 

In support of the claim that no recovery is 

issible due to wrong fixation of pay, the applicants 

:have drawn our attentibn to the order of the Hon'ble 

supreme court reported in AIR 1994 Sc 2480 in the matter 

of Bhägwan Shukia vs. Union of India andothers. 

The placitum portion of the order is reoduced below- 

"Constitution of India, Arts.311.14-. 

Government servant-service condition-

AlteratIon-validity-BasIc pay reduced with 

retrospective effect-Employee not granted 

opportunity to show cause-There is flagrant 

violation of principles of natural Justice-

order quashed. 

Salary-Retrospective reduction of 

basic pay-opportunity to show cause must be 

' given." 

our attention has also been drawn .by the 

applicants 	certain other judicial pronouncements. in 

the case of Sahib Rain VS. State of Haryana and others 

1reported in 1995 supp (1) 5CC page 18) decided on 19th 

0 
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september 1994, the on'b1e Supreme Court has been pleased 

to hold that upgraded pay scale given due to wrong 

construction of relevant order by authority concerned 

wihout any misrepresentation by the employee, in such 

circumstances, the recovery of payment already made could 

not be recovered from the appellant. 

9. 	 The learned counsel for the respondents have 

also drawn our attention to the case reported in 

AIR 2000sc 2709, in the matter of union of India and ethers 

VS. Sujatha vedachalarn and the case reported in 2000(2) 

SLJ 19(sc) in the matter of state of Haryafla VS. Kamal 

singh saharwat and others. The placiturn portion of the 

order of the Honble Supreme Court passed on 7.4.2000 

in sujatha's case is reproduced below:- 

"constitution of Iñdia,irt.16-

rnsfer-Request by eiployee for transfer-

Accepted on condition that employee should 

h 

technically resitn from post which she was

olding and should Join as direct recruits 

) 

	

	 to lower post on transfer-Employee accepting 

conditions of trans fer-Entitled to pay scale 

as applicable to lower post-rder for 

recovery of excess pay which was erroneously 

paid to employee-Legal." 

In the other case cited above, it was held that 

State Government was entitled to recover from' such 

persori1if any, whom excess payment  has been made. 

It appears that the promotknial benefits given 

to the apklicantS in the scale of Rs.455-700 was withdrawn 

in the light of Railway 3oards letter NO.C-IV/88/P3P/2 

dated 21.1.1989, according to which promotion between 

.1.1986 and 25.9.1986 in accordance with classif 

t 

	

	

ication 

hen in force was required to be valid only for the 

purpose of seniority and not for the purpose of monetary 

benefitS. 
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10. 	so fr o.A.535/96, O.A.537/96 and O.A,539/96 

are concerned, the main issues for consideration are 

whether the respondents are competent to refix the 
I 

salary of the applicants, and if so, whether they are 

entitled to recover the exoess paynnts which have 

already been made to these applicants on account of 

wrong fixation of their scale. 

11. 	It is well settled position that whenever any 

fixation of salary is done on account of recommendation 

of Pay Commission and its accetance by the Government, 

there is general St ipulat ion that if the fixation has 
: 

6 been done wrongly, the Same Can be rectified in future 

I 	\and the excess payment, if any, made on account of wrong 

flixition of scale can be recovered. In the instant case 

ap1 ears that pay scale of the applicants were fixed 

twice with reference to unrevised pay scale of Rs.425 640 

and Rs.455-700. an the basis of recommendation of the 

pay corimission, these two scales were merged into a 

single grade of Rs.1400-2300P). The Railway Board's 

circular dated 27.1.1988 had indicated that promotion 

bek:ween 1.1.1986 and 25.9.1986 in accordance with 

classificatin then in force will, be 	valid for the 

purpose of seniority only and not for scale protection. 

ccordingly, the pay  of such employees were t be fixed 

in terms of RSRP Rule 1986, which was later on done in 

the case of these applicants. The authority concerned 

is fully competent to rectify mistakes/defcts, as per 

law if it comes to their notice that the scale has been 

wrongly fixed. This is what has happened in these 

—caSeS. Therefore, when it came to the knowledge of the 

concerned resjondent! that pay fixation of the applicants 

had not been in accordance with prescribed Railway 3oard6 s 
N 
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circular, the matter was examined and their pay were 

refixed vide office letter dated 17.4.1995 and 4.1.1996 

(AnnexUre-3  of these As) which are under challenq'e by the 

applicants. 

12. 	we have taken note of Railway Board's letter 

NO. cc_Iv/88/1Y2.dated 27.1.1989 addresSed to the 

General Managers of ZOflal Railways with regard to 

Railway Services 	fevised Pay)  Rules, 1986- Fixation 	of pay 

of persons promoted 	to a  post 	after 	1.1.1986. paras 2 and 3 

of the letter, which are 	relevant, are 	produced below&- 

2. 	in soerd's 	letter No.E(NG)!-86-PM 	i-ii. 
• dated 5.2.1987, it has been provided 	that in 

respect of merged grades, the promotions made 
betw&en 1.1.1986 	and the crucial dates i.e.. 
25.9.1986, on regular 	basis in accordance 	• 
with 	the classification then in force,wili 
stand protected. in view of 	above provisions 
a doubt has been raised regarding mode 	of 
fixation of pay of the Railway employees, who 
have 	been given 	promotion to a higher scale 
under the pre-revised 	scales, which have been 
merged with the pre-revised 	loser scles, in 
the Revised Pay scales, 1986. 

3. 	It is clarified 	that in view of explicit 
provision 	laid down 	under Explanation 2 	to 
Rule 5 	of this Ministry's NO. 	c-Iv/86/1SRP/1 
dated. 	19.9.1986 	issued by the 	Fregident 
in exercise 	of 	powers 	conferred by the 
pro is o to 	Art ic 1 e 309 	of the 	OrIsfj itett.ion .-  
of 	male, fixation of pay in such cases have 
to be strictly regulated under the said R4es, 
which 	has a statutory force. The instructions 
contained in para 3 (v) 	of goard'S letter 
No.E 0IG)I-86-PM 1-11 dated 5.2.1981 provide 
for protection of 	promot ions 	made between 
1.1.1986 	and the crucial 	dates in Accoedance 
with the classification then in force for the 
purpose 	of 	seniority only. The pay 
of Such employecs has to be fixed in terms 
of the R ailway services GeviSed pay) Rules 
1986 only. 

The above circular of Railway Board is not 

under challenge. The fact that necessary rvision in the 

fixation of pay of the applicants was necessitated due to 

Railway Board 0 s circular has not been refuted. The respondents 
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have taken necessary action for refixing the Pay scale 

of the applicants in accordance with said circular of thern 

Railway Board, 	 A 

13. 	It may be pointed out that it is nt a case of 
or reversion from a ppst 

recovery arising from any punitive actionLand as such, 

the clairn of the applicants that ref ixation ws done 

without issuing show Cause notice is not tenable, as the 

Pay scale of the applicants had been wrongly fixed earlier. 

when the S arre was detected, the scale was r ef ie d as per 

prescribed circular of tt Railway Board. The respondents 

are competent to take such decisions in order to rectify 

the mistakes/defects which have taken place earlier. In the 

foresajd context, if excess paynent has been made to the 
/ 

applicants due to wrong fixation of pay scale earlier, 

the respondents are entitled to order recovery of such 

over-payments. However, it is aàrtitted fact that the 

upgraded pay scale was given to the applicants dot due to 

any misrepresentjon of facts by them but due to wrong 

construction of relevant order by concerned authority. 

In the light of afores3id position, the respondents have 

liberty to reconsider and take lenient/sympathic 

view in the matter relating to recovery of excess payment 

made to the applicants due to wrong fixation of their scale 

and upo4 such reconsiddratjon,pass appropriate order 

in this regard. 

14.. 	In view of the above facts and circumstances of the 

case, we are of the considered opinion that theee OAS 

have no merit to succeed. The same are, therefore,jsd 

Subject to observations made by us in para 13 above with 

e ard to recovery of over-payments. 

15. 	so far 	as the case of applicant no.536/96 

is concerned, W1nexurE-21  which relates to fixation of 

pension of the applicant and other retiral benefits, has 
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been challenged. Similarly, the applicant of O.p,538/96 

has challenged the order at Annexure-3 relating to 

fixation of his pension and other retiral benefjtg. 

There is a close similarity between these two CAS. 

So, they have been together taken up for consideration, 

These OA5 have also been Opposed by the respondents. 

It is pointed out by the respondents that consequent 

upon recanmendation of 4th Pay Canmissión, the scale 

of Rs.425-640 (Rs) and Rs.455-700(p3) were merged 

into one single grade of Rs.1400-2300(RP) which was 

pranulgated in October 1986 with retrospective effect 

from 1.1.1986. Accordingly, the pay of the applicant of 

O.A.536/96 was fixed at Rs.1600/- in the scale of 

Is.1400-2300/-, corresponding scale of Rs.425-540 (Rs) on 

Pay of Rs.545/- per month with effect from 1. 1.1986 and, 

subsequently, his pay was again fixed on Rs.1680/- with 

effect from 9.2.1986 in the scale of Rs.1400-2300(p) in 

the corresponding scale of Rg.455-700(p) on pay of 

Rs.580/- per month as the applicant was promoted as 

Chief Parcel Clerk, Danapur, This position was not 

' 	accepted by the Finance Wing of the Railway. In the light 

of Railway Boards circular No.PC-IV/88/FOP/2 dated 

27.1.1989 (referred to in para 12 above), according to 

which, promotion between 1.1.1986 and the crucial date 

(25.9.1986) in accordance with the classification 

then in force is only for the purpose of seniority. It 

has been clarified that the Pay of such employees has 

to be fixed in terms of RSRP Rules, 1986. In view of the 

aforesaid circumstances, pay of the applicant was 

reduced to Rs.1800/- per month at the time of retirement 

arid,therefore, his retiral benefits were calculated 

on the basis of fis,1800/- per month. It is further 
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stated that since the aPplicant's Pay was reduced, 

the Over-payment already made to him from 1986 to 1991 

was recovered fran his DOG. It is further Pointed out 

S that as per extant 	rules, the retirel benefits are 

calculated on the basis of last Pay drawn, 

16. 	So far 	as applicant of OA 538/96 is ccncerned, 
it is 	stated by the respond5 that the 

applicant 	while 
working 	in the scale of RS.425700(pS) 

was prano ted 
in the scale of RS.455_700(RS) 	with' effect from 1.2.1986. 
Consequent upon recaiunendatjon of 4th Pay Commission, 

the 
applicant's 	Pay was fixed 	at Rs.1720/_ 	in the scale of 
Rs.425-640 	(Rs) 	and thereafter 	at Ps, 	1800/- 	in the 
scale of Rs.455-700(3) 	with effect 	from 1.2. 1986. " 
As the above two scales were merged into 	single scale (r 
'of Rs.1400-2300 	(Rp), the matter was re-examined and 
it was 	noticed that 	wrong fixation has been done, which 

required to be revised in the light of Railway Board's 

circular 	dated 	27.1.1989 (referred to in para 12 	above). 
Accordingly, the pay of the applicant was refined vide 

letter 	No.E/Ccmml./Fixatjofl 	dated 	29.8,1991 And 
E/Ccmml./Fix/92 	dated 	1.1.1992, as a result 	of Which 
there was 	reduction in the emoluments of the 	applicant. 
It is POinted out that as per prescribed 	Procedure, the 
pension, gratuity, DGG and other 	benefits are Calculated 
on the basis of last Pay 	drawn by the employee. The Pay 
of the applicant had 	been reduced to Rs.2150/- Per month 
at the time of his retirement 	on jO.6.2993 	and retiral 
be nefits were, accordingly, determined 

on the b8jg of lt 
Pay. Frc 	the Pleadings, it is Observed 	that While the 
applicant 	of O.A.536 96 retired 	from serb ce on 3.ti.1 991, 
hs salary was reixed 	as last Pay of 	s.1800/- 	vide 
order 	dated 28• ii. l991,therefore the refixation was done 
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before his retirement. Similarly, in Case of O.A.538/96, 

while the applicant retired from Service on 30.6,1993, 

his pension fixation was done vide 	order dated 25.6.1993 

(Annexure-3) which was before his retirement. Therefore, 

in both the cases, the final fixation of salary was done 

before their retirement and, therefore, they are entitled to 
for calculation of their pension and Pensionary benefits 

on the basis of last pay determined before 	their 

retirement. The reasons for refixation of their Salaries 

have already been explained by the respcndents, which i 

satistactory. The pay fixation has to be done in accordance 

with prescribed rules and instructions. In that view of 

the matter, we do not find any merit in 0.A.536/96 and 

O.A.338/96, and as such, the reliefs claimed by them 

cannot be granted, so far as calculation of their 

pension and other retirel benefits are concerned, 

17. 	From the suLn1ssions of the parties, it is 

clear that certain recoveries have been made by the 

respondents in these two cases on account of enhanced 

salary paid to them due to wrong fixation of their pay 

/ "for certain period. These applicants have already retired 

from service. Our attention has been drawn to the 

order of the Hon'ble Supreme Court dated 15th July 1994 

in the matter of Union of 1ndia vs. Indian Railway SAS 

Staff Association and others (1995) 31 ATC 518). In the 

aforesaid case, the HOn'ble Supreme Court held as 

follows z 

The respondent employees 	in the present 
proceedjncs would be entitled to the revised 
pay scales Only with effect from 1.4.1987 since 
the revised pay scales will be fixed for the 
first time with effect from that date. They are 
not entitled to any difference 	on the bsig of 
the notional, fixation of pay w.e.f. 1.1.1986. 
The arrears, if any, paid to the respondent 
employees 	on account of the notional fixtjon 
of their pay w.e.f. 1.1.1986 may be recovered 

~

1

from their future salaries. 'However, the said arrears 	shall not be recovered from those 
of the employees who have already retired from 
service." 
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From the pleadings of the parties, it is 

clear that the applicants of O.A.536/ 96 and 3.A. 538/ 96 

have already retired from Service. Therefore, their cases 

are governed by the principle laid down by the Hon'ble 

Apex court in the matter referred to in para 17 above 

so faras it relates to recovery of excess amounts -- 

hjch have already been paid to the applicants due to wrong 

fIxation of pay. Therefore, the respondents are directed to 

accordingly so much so that if any recovery has been 

Thade on account of excess payment, the some shall be 

refunded to them expeditiously by the respondents. 

ThUs,3.A.535/96, 3.A.536/96, 0, .A.537/ 96. .A.538/96 

and 'J.A.539/96 are disposed of in terrrs of orders/directions 

contained in paras 14, 16 and 18 above. NO order as to the 

costs. 

Q 

(L.R.K.Prasad) 	 (S. Narayan) 
Member (A) 	 Vice-chairman 
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