IN THE CENTRAL ADMINISTRATIVE TR IBUNAL
; PATNA BENCH, PATNA

., P, pate of order 7,-8-/ 2001
(1)  0.A. N0.535 of 1996 ' '

4

Mahendra pratap Singh, son of Jang Bahadur singh.
Booking Supervisor, patna Saheb Railway station,
residing at LIG Frlat No.5/153, Hanuman Nagar, patna.20.

.o Applicant
~VersuS-

1. Union of Indij, through secretary, Rallway Board,
Rail shawan, New pelhi,

2. The General Manager, gastern Railway, 7, Netaji Subhas
Road,Calcutta.’

30 The DoR eMe , EORailwaYlDanapur‘
4. senior p.p.g., E.Railway,panapur,

e Respondents

L ] * 3
@) D.A. 536 of 1996

Triloki wNath singh, son of Late Mathura singh,gx-
Head Parcel clerk, Patna Junct ion, E.Railway,residing
at Bhitri pegampur, patna City, pistrict patnj.

.o APbplicant
«Versus = ’

union of India, through the secrétary. Railway zoard,
Rail Bhawan, New pelhi.

| .
General Manager,E.Railway, 7, Netaji gsubhas Road.,calcutta.

D.R « M., aRailWay,Danapur.
Senior D.P.0., E.Railway, Danapur.

Senior pivisional apccounts Off icer ,E .R ailway,panapur,

.o Respondents

B) 0.A. 537 of 1996

Thrkeshwar prasag Sinha, son of Late peo prasad Sinha,

resident of 7, L1g, Lohianagar, Patna.2 0, presently working as
conmercial Traffic Inspector, E.Railway, Danapur,

.o Applicant
-VErus -

$. Union of 1India, through Secretary, Railway poard,
Rail' ghawan,New pelhi.
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2. General Manager, E.Railway, 7,Netaji Subhasﬁ,so“a-d,c‘aléutta.

3¢ De.R <M., E«.Railway, panapur, i

4. senior pivisional personnel officer.B.Railway;oanapur.

o Respondents

(4) 0.A. 538 of 1996

Mahendra Prasad, son of [Late K.sahay, Ex.Booking
Supervisor, E.Railway, patna Saheb, presently ¥es iding
at LIG HB1/16, Housing colony, Arrah.

.e Applicant
-Versus -

Union of Indij, through Secretary, Railway poard,
Rail Bhawan, New pelhi. ’

;"senior D.P.0.., Eastern Railway,panapur. |
./ Senior Accounts Officer, E«wRailway,panapur.

(5) 9.A.539 of 1996

13

Dhirendra prasad, son of sri Jageshwar prasad, Railway

-QUarter No.12, EF, Patna Ghat, Patna City,pPatna-8, presently

postdd  as pooking Supervisor,arrah Railway station,

E.Railway. .o . Applicant
| ~Versus- '

1. Union of India through Secretary, Rallway Board,
Rail phawan, New pelhi,

2. General Manager,E.R ailway, 7, Netaji subhas Roag,
Calcutta,

3. D«R.M., Eastern Railwalg, panapur.
4. senior p.p.g., E.Railway, panapur.

oo Respondents

Counsel for the applicants e Shri s.gumar.

Counsel for the respondents s« Shri gautam pose.

CRAM: Hon'ble M. Justiice S.Narayan,vice-Chairman
Hon'ble Mr. L.R.K.Prasad, Member (4)

General manager, s.Railwayﬂ.Netaji Subhas Road,Calcutta,

«¢ Respondents
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L.R .K.Prasad, Member (a)

1. AS there is a close similarity with regard
to issues ... .dAnvolved, .the above .original applications

have been heard together with a view to pass a common
order, ’ |

O.A+535 of 1996

2. This appliqation has been filed against order
No. E/com/Fix/05 dated 17.4.1995 (Aﬁnexure-3) passed.

by the senior Divis.ional Personnel offi'cer,Danapur\. it
apgpears that the applicant in February 1985 was posted
as Booking Supervisor (stoc};), Patna Junction, in the
scale of RS.1600-2660 with his basic pay fixed at
RS.2150 (Annexure-a and 1/a). In March 1995, the applicant
was promoted in the grade of RS.2000-3200 and was posted
S Booking supervisor. Patna Saheb Railway Station.

‘ ording to him, his pay ought to have been fixed at

<
gher scale, over and above Rs. 2150/- giving additional

db nefits of advance increment in the prouotional grade.

17.4.1995 (annexure-3), his pay was refixed at RS.2060/~
with effect from 1.4.1995 which resulted in substantial
financial loss to the applicant, as per his cljim.

According to the appliéant, such reduction in his pay

by refixation in terms of impugned order (Annexure-3) is

arbitrary and the same has been done without any show
cause notice. Against such reduction, the applicant had
filed representation on 31.7.1995 and 21.11.1995

(annexures-4 and 5 respectively), but without any positive

result. As no reply was rece ived, the applicant has moved

the instant O.A. challenging the impugned ordexr and

e s e

’ |
i
i
|
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~seekin’g following reliefs

(1) aAnnexure-3 - whereby consequent upon the
promotion of the applicant in next higher grade
f ]

his pay was arbitrarily refixed overhauling

and consicderably reducing the same with.
retrospectivé effect and fixing tﬁe same st
~ RS. 2060/- with effect from 1.4.1995, be quashed

and the respondents be directed to fix the

Pay of the applicant consequent wupon his
promotion in the next higher grade of
Rs.2000-3200/- by giQing advance increments

in accordance with law and extan£ rules

prescribed therefrom with effect from 1.4.1995.

The respondents be further directed to release
the arrears of the difference amount to be

-calculated on the basis of refixation of péy

. of the applicant cdnsequent upon his promotion

in the next highar grade as prayed for along with

exemplary interest thereon.

(111) Exemplary cost be awarded to the applicant

against the respondents.

0.A.536 of 1996

3. This application has been filed against the order
No-48/Pen/INR /DFA/2689  dated 28.11.1991 passed by

senior pivisional Accounts Off icer, Eastern Rallway, phanbad.
The applicant was initially appointed as commercial
Clerk in asansol pivision on 1.4.i958 ih the scale of
Rs.60-150. His last, posting:.before his super annuat ion

/7§;& on 30.11.1991 was as chief'parcel‘clerk. Patna Jgunction,

=

S pDanapur pivision and last pay drawn by him on the date of f
//////////“superannuatioh is R5.1900/~ (Annexure~1). after superannuation, i
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“the applicant was expecting that his pensionary benefits

would be determined on the basis of last Pay drawn, but his
final settlement was made by impugned ordef dated
28.11.1991 by fixing his last pay at Rs.1800/-~. The said
reduct ion in the pay was done with retrospect ive ef fect,
which, according to ﬁhe applicant, is illegal because such
reduction cannot be made without following due process
of law. He. filed necessary representation against

the decision of the respondents but did not receive any

positive reply. He had earlier moved this Tribunal

by £iling 0.A.215/, 94 Praying for instant release of
his withheld pcrg and payment of leave salary along
with admissible interest. The said 0.p. was 'disposéd of
vide order dated 21.9.1995 (Anne xure-3) whereby the
Prayers of the applicant were'allowed. The main prayer

of the appl;cant in 0.A.215/94 was for issuance of

direction upoh the respondents to release pcrg

. .. amount of Rs=22,415/-, leave salary of rs.23,040/- and

\\ o

ngBOQ/- by way of security deposit ¢ith 18% penal
inggrest. So far  interest is concerned, only 12¢ imterest
9955518 from 1.1.1992 was allowed. As matter relating
ﬁgﬁfieave salary and pcRG amount has already been settled
by the order of this Tribwnal dated 21.9.1995 passeq in
0.A.215/94, the sameé cannot be reopened by bow.

In view cf the above circumstances, the
aPplicant has sought following reliefs =
i) Annexure-2 whereby arbitrary fixation of

pensis>n -and other retiril benefits of the

\Vd,ziﬁﬁjy applicant has been done by respondent no.5

on the basgis of the illegal re-fixation of
Pay made by respondent no.4 (copy of which
hever served on the applicant) consequent

to which reduction in pay was made affect ing

Rty —



his pension and other retiral benefits, be quashed.
- (11) The respondents be directed to release the
illegal cuts in the pension and other retiral

benefits on basis of last pay drawn togesher

with arrears along with exemplary interest

thereone.

(11i) Exemplary cost e awarded in favourvof the

applicant against the reépondéntSv

" 0DeA«537 of 1996

4. In February 1995, the applicant was posted as
Booking supervisor (gash} at patna Junction Railway

Staticn  and was placed in the scale of Rs.1600-2660 with

.‘@zpis basic pay fixed at RsS.2100/- (Annexure-1 and 1A). It is

Stated that in the month of March 1995, he was promoted
<

_ dated 10.3.1995 and was posted as Commercial Traffic

| Inspector, Eastern Railway, Danapur, He has claimed.
that'consequeht upon his promotion to higher grade; his
pay ought to have been fixed, over and above; RS.2100/=

giving additional benefits of advance increment in the

promot ional grade. However, instead of giving such

- benefits, by order dated 17.4.1995 Annexure-=3),the “

applicant!'s pay has been reduced to hs.2060/- with
retrospective effect. This has put him under financial:
loss. This applicant has challenged the same order

date

+4.1995 (Annexure-3) and claims same reliefs;

as has been done by apglicant of 0.7.535/96.

0.A.538 of 1996

-1 This application has been filed whereby order

Nod6/FEN/INR /PSB/6235 dated 25.6.1993 passed by the

e
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Senior pivisional pccounts Officer, Eastern Railway,

Danapur, has been impugned. He has stated that on getting
promotion from grade 1I Grade, he was posted in February
1993 as chief parcel clerk at Patna Saheb andlhislpay
fixed at Rs.2150/-. 1In ‘February. ;993,:he was promoted
in the Scale of Rs. 1600~ -2660 (Annexure-2). It is the

claim of the applicant that consSequent upon his promotion
in higher Scale, he was entitled for fixation of his
zalary at Rs.2250/- per month but by not giving advantage
of increment, he was allowed to continﬁe at RS.2150/-
till the date of his Superannuation with effect from

30.6.1993. According to him, his retiral bene £its have been

settled on wrong fixstion of his salary, as a resul; of
which he has been depr ived of certain benefits wbich he
would have got after his last pay would have been fixed
at Rs.2250/-. 1t is alleged that certain recovefies were

made from his gratuity amount without any show cause notice,

been determined at his
refixed at
Rs.2250/-. In view of the above, the applicant has prayed

for following reljefs;-

(1) Annexure-3 whereby arbitrary fixation of pension
and other retiral benefits of the applicant

has been done by respondent no.5 on the 'basis
of 1last pay drawn ‘and also illegal réfixatiosn

of pay made by respondent no.4 (copy of which

y/()ézjgg; was never served on the applicant) consequent

to which reduction of pay was made affecting his
pension and other retiral benefits “be quashed
énd the respondents be directed to sanction

retiral benefits of the applicant after

T
ki "

Lasat




" above, RS.2150/=

-8

refixing his Pay in the Promotional grade

at Rs.2250/~ per Mensem as per his entitlement

in accordance with law, *

(41) The respondents pe further direrteg to relegzse

the illegal deduct ions in the pension and other
retiral benefits forthwith together with the

arrears along with the exemplary  interest thereon,

0.A.339 of 1996

6. This applicatisn

has been filegq dgainst orger
No.E/Co

M/Fix/95 dated 4.1.1996 passed by Senior

Danagur,

,j@ main allegation of the arplicant is  that vide

dated 4.1.1996 (Annexure-3), his pay

‘ ably reduced with retrospect jve effect,
2
%)

~“which has beep wrong refixed at Rs.2060/« per month

with effect from 6.4.1995, ag a result of which, he has

suffereqd cons iderable financial logs consequent to

his Superannuation from July 1997. From the Pay=-slip

(Annexure—1), it appears that the b,sic Pay of the

'applicant was fixed at R8.2150/~. In Mareh 1995, the

aPplicant was promoted in the scale of Rs.2000-~3200 vige

order dated 10.3.1995 (Annexure-Z). As

consequent upon his Promotion in the higher grade, his -

Pay ought to have been fixed at a higher scale, over and

by giving additional benef its of advance

increment in the Promotional grade. However, by the

impugned order dated 4.1.1996 (Annexure-3), hisg basic pay

has been reduceg substantially to RS.2060/- with effect

from 6.4.1995,

violat ion of

Princigle of natural justice. In view of above, the arplicant

s o 8 s it e

AL
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has sought same reliefs as have been claimed by the

applicant of 0.A.535/96,

2

7. The respondents have filed written statements
opposing the above OAs. So far as OA 535/96, DA “537/96-and
OA 539/96 are concerned, the facts of the cases and

the issues involved and the reliefs claimed are
substantially same. It is stated by the respondents that

prior to 4th Pay Commissi (1986), there were two scales

Of RS.425-640 ( RS} and Rs.425-700(RS). Promotiohs were

béing given to the staff working in the scale of -

RS.425-640 (RS). Subsequently, on the implementation of the

recommendation of 4th Pay Cammission, the above two

grades were merged into a single grade of Rs.1400-2300 (RS).
So far as applicants of these OAs are concerned, while
working in the scale of Rs.425-640, they were promoted

in the scale of Rs.455-700(RS) in 1986 on different dates.

and
Rs,1560/= -dn the scale of Rs.1400-2300 (RP) and.thereafter
at R3.560/~(Rs.1640/-) in the scale of Rs.455-700/-
{Rs.1400-2300). Similarly in case of applicant of
0.A.537/96, the pay was fixed at Rs.530/- in the scrle

of Rs.425-640, Rs.1560/- in the scale of Rs,1400-2300 (RP)

'and thereafter Rs.560/- in the scale of Rs.455=700

(Rs.1400-2300) with effect from 21.8.1986.The pay of the
applicant of OA 539/96 was also, accordingly, fixed
with effect from 21.8.1386,

The respondents have stated that as two

scales, namely, Rs.425-640 and Rs.455-700 RS) were

(merged in a single scale of Rs.1400-2300, as a result of

~
I e g s e




\ in the salary of these applicants.

o
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recomnendation of 4th pay COmniésion, twice fixation of

“pay in respect of the applicants was not accepted by -

the Associated rinance in the Rallway Board*s letter

No.PC-1V/88/FOp/2 dated 27.1.1989<,according to. which,
the promotion made between 1.1.1986 and 25.9.19%6

in accordance with classification then in force will be
valid only for the purpose of seniority and not for pay

protecticn. as such, the pay of those emplcyees are

required to be fixed in terms of RSRP Rule, 1986.There fore,
pay of these applicants.were revised énd refixed
accordingly in 1995 vide letter No.E/comml/Fix/95 dated
17.4.1995 and letter No.E/comml/Fix/94 dated 24.5.95/.

4.7.96. As a result of refixation, there has been drop

»
\

8. | In support of the claim that no recovery is

‘dnissible due to wrong fixation of pay, the applicants

have drawn our attention to the 9rder of the Hon'ble |

Supreme court reported in AIR 1994 sc 2480 in the mattef

of Bhagwan shukla vs. Union of India and others.

The placitum portion of the order 1is reproduced belows-
*const itution of Indias, Arts.311,14-

government servant-service condition-

Alter ation-yalidity-Basic pay reduced with

retrospective effect-Employee not granted
opportunity to show cause-There is flagrant

violation of rrinciples of natural justice-
order quashed.

salary-Retrospective reduction of
basic pay-Jpportunity to show cause must be
+  given.® '

Qur attention has also been drawn .by the
applicants &i certain other judicial pronouncements. In
the case of sahib Ram vs. state of Haryana and others

(rerorted in 1995 supp (1) SCC page 18) decided on 1%th
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september 1§94, the Hon'ble Supreme courﬁ has been-pleased
to hold that upgraded pay scale given'due to wrong
construction of relevant order by authority concerned
without any misrepresentation by the employeé: in such
circumstances, the recovery of payment aiready made could

not be recovered from the appellant.,

9. The learned counsel for the respondents have

also drawn our attention to the case reported in

AIR 2000sc 2709, in the matter of Union of India and cthers

vs. Sujatha vedachalam and the case reported in 20002)
SLI 19(sc) in the matter of staﬁe of Haryana vs. Kamal
singh saharwat and others. The placitum portion of the
order of the Hon'ble Supreme court passed on 7.4.2000

in sujatha®’s case is reproduced below:-

. wconst itution of Ihdia,Art.16-
Transfer-Request by employee for transfer-
Accepted on condition that employee should
technically resign from post which she was
holding and should join as direct recruits
to lower post on transfer-Rmployee accepting
condit ions of transfer-Entitled to pay scale
as8 applicable to lower post-3rder for
recovery of excess pay which was erroneously
pald to employee~rLegal.®

In the other case cited §bove. it was held that
State gGovernment wés entitled to recover from such “
person, if any., whom excess payment has been made.

It appears that the promotional benefits given
to the apilicants in the scale of Rs.455—700 was withdrawn
in the light of Rallway goard’s letter No.©C-IV/88/POF/2
dated 21.1.1989, according to which promot ion between

.,1.1986 and 25.9.1986 in accordance with class;fication
then in force was reyuired to be valid only for the
purpose of seniority and not .for the purpose of monetary

bene £its .
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10. ‘ so far 0.A.538/96, 0.A.537/96 and U+A.539/96
ar= concerned, the main issues for cons iderat ion are
whether the respondents are competent to refix the
salary of the applicants, and if so, whether they‘are
ent itled to recover the exdess payments which have

already been made to these applicants on account of

wrong fixation of their scale.

11. ' It is well settled position that whenever any
fixation of salary 1is done on account of recommendat ion
of pPay commission and its acceptance by the government,

there is general stipulation that if the fixation has

\: been done wrongly, the same can be rectified in future
?! nd the excess payment, if any, made on account of wrong

A T Eﬁ?ixation of scale can be recovered. In the instant case.

!

/it apgears that pay scale of the applicants were fixed

twice with reference to unrevised pay scale of Rs.425-640

and Rs.455~700. 9n the basis of recommendation of the
Pay commission, these two scales were merged into é
single grade of RS.1400-2300 RP). The Railway Board's
circular dated 27.1.1988 had indicated that promotion
bekween 1.1.1986 and 25.9.1986 in accordance with
classificati>n then in force will be  valid for the
purpose of seniority only and not for scale protectioh.
Accordingly, the pay of such employees were to be fixed
in terms of RSRP Rule 1986, which was later on done in
the case of these applicants. The authority concerned
is fully competent to rectify mistakes/defdcts, as per
law if it comes to their notice that the scal'e has been
wrongly fixed. This is what has happened in these
/Aaézéaj cases. Therefore, when it came tu‘the knowledge of the
concerned respondentd that pay fixation of the applicants

had not beeth; accordance with prescribed Railway Board*s
~
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|
|
|
circular, the matter was examined and their pay were ~ |
refixed vide office letter dated 17.4.1995 and 4.1.1996 |
l
!

(annexure-3 of these OaAs) which are under challengk by the -

. applicants.

v

12. we have taken note of Railway Board's letter
B SR

No. PC=IV/88/FdP/2..dated 27.1.1989 addressed to the
General Managers of zonal Railways with regard to '
Raillway Services QRevised pay) Rules, 1986- Fixation of pay

of persons promotdd to 5 post after 1.1.1986. paras 2 and 3,

-of the letter, which are relevant, are produced belows-,

%2, In soard‘'s letter No.E (NG)?-86-pM 1-11 "-. |f
dated 5.2.1987, it has been provided that in
respect of merged grades, the promotions made d
between 1.1.1986 and the cruclal dates i.s.,, . ;
25.9.1986, on regular Dbasis in accordance . |
with the classification then in force, will §E

!

stand protected. In view of above provisions '

a doubt has been raised regarding mode of .

fixat ion of pay of the Railway employees, who

have been given promotion to a higher scale ;
under the pre-revised scales, which have been
merged with the pre-revised loser scgles, in
the Revised pay Scales, 1986.

oy s Ty

-

3. 1t is clarified that in view of explicit
provis ion laid down wunder Explanation 2 %o
rRule 5 of this Ministry's No. pC-IV/86/RSRE/1
‘dated 19.9.1986 issued by the president:
in exercise of rposers conferred by the
prowiso to Article 309 of the Constitutden-
of 1India, fixation of pay in such cases have
to be strictly regulated under the said Rules, &
which has a statutory force. The instructions ‘
contained in para 3 (v) of Board's letter
No .E (NG)I-86-PM 1-11 dated 5.2.1987 provide
for protection of promotions made between
1.1.1986 and the crucial” dates in accofdance

R Sy

with the classification then in force for the E
purpose of seniority only. The pay )
of such employees has tO be fixed in terms %
of the R zilway services Revised pay) Rules -
1986 only." ,

The above circular of Railway poard is not

under challenge. The fact that necessary reavision in the

>

4{)224229 fixation of pay of the applicants was necessitated due to

Railway 30ard’'s circular has not been refuted. The respondents |

ant Sacragen o

TP T
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have taken neécessary action for refixing the Pay scale

of the applicants in accordance with said circular of the -

Railway Board., £

13. It may be pointed out that it is not a case of .
' or reversion from a ppst'

recovery arising from any punitive actionLand as such,

the claim of the applicants that refixation wgs done

without issuing show Cause notice is not tenable, as the

Pay scale of the applicants had been wrongly fixed earlier.

When the same was detected, the scale was refixed as per

prescribed circular of the Railway Board. The respondents

are competent to take such decisions in order to rectify

. fﬁ,the mistakes/defects which have taken place earlier. In the

~aforesaid context, if excess payment has been made to the

applicants due to wrong fixation of pay scale earlier,
L tﬁé respondents are entitled to order recovery of such

/,“:" T ’/,/ B
s [ over-payments. However, it is agnitted fact that the

upgraded pay scale was given to the applicants dot due to

any misregresentation of facts by them but due to wrong
construction of relevant order by concerned author ity.

In the light of aforesaid positicn, the respondents have
liberty to reconsider and take lenient/sympathet ic

view in the matter relating to Fecovery of excess payment
made to the applicants due to wrong fixation of their scale
and upog such reconsidération,f¥ass appropriate order

in this regard.

14. In view of the above facts and circumstances of the
case, we are of the considered opinion that these OAS .

have no merit to succeed. The same are,therefore, disthissed
Subject to observations made by us in para 13 above with
V% egard to recovery of over-payments,

15. so far as the case of applicant no.536/96

is concerned, annexure-2, which relates to fixat ion of

rension of the applicant and other retiral benefits, has

o P
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been challenged. Similarly, the applicant of O.A.538/96
has challenged the order at Annexure-3 relating to
fixation ©of his pension and other retiral behefits,
There is a close similarity between these two OaAs.
So, they have been together taken up for consideration,
These OAs have also been opposed by the respondents.,
It is pointed out by the respondents that consequent
upon recommendation of 4th Pay Commission, the scale
of R8.425-640 (RS) and Rs.455-700(R§) were merged
into one single grade of Rs.1400=2300 (RP) which was
promulgated in October 1986 with retrospective effect
from 1.1.1986. Accordingly, the pay of the applicant of
0.A.536/96 was fixed at Rs.1600/- in the scale of
Ks.1400-2300/~-, corresponding scale of Rs.425-540 (RS) on
pay of Rs.545/~ per month with effect from 1.1.1986 and,
subsequently, his pay was again fixed on Rs.1680/- with
effect from 9,2.1986 in the scale of Rs.1400-2300(RP) in

4:$;f*f_the corresponding scale of Rs.455-700(R8) on pay of

'755;580/- per month as the applicant was promoted as

éhief Parcel Clerk, Danapur. This position was not

T

'Eéccepted by the Finance Wing of the Kailway. In the light

of Railway Board's circular No.PC-IV/88/FOP/2 dated
27.1.1989 (referred to in para 12 above), according to
which, promotion between 1.1.1986 and the crucisl date
{25.9.1986) 1in accordance with the classification
then in force is only for the purpose of seniofity. It
has been clarified that the pay of such employees has
to be fixed in terms of RSRP Rules, 1986. In view of the
aforesaild circumstances, pay of the applicant was
reduced to Rs. 1800/~ per‘month at the time of retirement
and,therefore, his retiral benefits were calculated

on the basis of Rsf1800/- per month., It is further




el

-”i;h¢_scale Oof Rs.455-700(RS) with effect from 1,2, 1986,

o required to be revised in the light of Railway Board's

‘Of Rs.1400-2300 (rRP), the matter wag re-examined and

e —
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stated that since the abplicant's Pay was reduced,

the over -payment already made to him from 1986 to 1991

ZERE N SN

was recovered from hig DCRG. It is further pointed out

Fi ’ 3
that as per extant rules, the Letiral benefits are :

calculated on the basis of 1ast Pay drawn, #

16, So far as applicant of OA 538/9¢ is concerneq,
it is stated by the I'espondents that the applicant while
working  1in the scale of R8.425-700 (RS) was pr amoted

in the scale of Rs.455-700 (rRS) with' effect from 1.2,1986,

Consequent upon Fecommendation of 4th Pay Commission, the
applicant's pay was fixed at Rs.1720/- in the sciale of

RS.425-640 (RS) ana thereafter at Rs. 1800/~ in the
As the above two scales were merged into single scale

noticed that wrong fixation hag been done, which

circular dated 27.1.1989 (referred to in pars 12 above),

Accordingly, the Pay of the applicant was refimed vide
letter No.E/Comml./Fixstion dateq 29.8.1991 and

E/Comml. /Fix/92 dated 1.1.1992, as g result ' of which

there was reduction in the emoluments of the aPplicant,

It is pointed out that ag pber prescribeqd Pprocedure, the
Pension, gratuity, DCRG and other benefitg are calculated
on the basis of last Pay drawn by the employee. The pay

of the applicant had been reduced to Rs,2150/- Per month
at the time of his retirement on 30.6.2993  ang retiral

benefits were, accordingly, determined on the basis of last

pay. Fraom the pleadings, it is Observed that while the
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applicant of 0.A.536/96 retired fram service on 30.11.1991,
his salary was refixed as last pay of Rs,1800/- vide

order dated 28.11.1991.fherefore,the refixation wag done
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before his retirement. Similarly, in case of 0.A.538/96,
| while the applicant .rgtired from service on 30.6.1993,
his pension fixation was done vide order dated 25.6.1993
{Annexure=-3) which was before his retirement. Therefore,
in both the cases, the final fixation of salary was done
before their retirement and, therefore, they are entitled t®
- for calculation of their pension and Pensionary benefits
on the basis of last pay determined before their
retirement. The reasons for refixation of their salaries
have already been explained by the respmdents, which is V&
satiéfactory. The pay fixation has to be done in accordance E
with prescribed rules and instructions, In that view of
the matter, we do not find any merit in 0.A.536/96 and
f , 0.A.338/96, and as such, the reliefs claimed by them

cannot be granted, so far as calculation of their

pension and other retiral benefits are concerned,

17. From the submissions of the Parties, it is

//Q;;;;g;@g_.clear that certain recoveries have been made by the

 ¢? éﬁ:espondents in these two cases on account of enhanced
salary paid to them due to wrong fixation of their pay

;- Eor certain period. These applicants have already retired |

¢'f¥’frcm service. Our attention has been drawn to the

ordegr of the Hon'ble Supreme Court dated 15th July 1394

in the matter of Union of India vs. Indian Railway sas
Staff Association and others (1995) 31 ATC 518). In the
aforesaid case, the Hon'ble Supreme Court held as

follows 3

The respondent- employees in the present :
proceedings would be entitled to the revised :
Pay scales only with effect from 1.4.1987 since '
the revised pay scales will be fixed for the ‘
first time with effect from that date. They are
not entitled to any difference on the b=sis of
the notional fixation of pay w.e.f. 1.1. 1986, i
The arrears, if any, paid to the respondent-~
employees on account of the noticnal fixation
of their pay w.e.f. 1.1.1986 may be recovered
from their future salaries. " However, the said
|arrears shall not be recovered from those
of the employees who have already retired from
service.,"

g e e e g
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18, From the pleadings of the parties, it {is
clear that the applicants of 0.A.536/96 and 0.A. 538/96
have already retired from service. Therefore, their cases
are governed by the principle 1laid down by the Hon'ble
Apex court in the matter referred to in para 17 above

3.,w¢ 80 far as it relates to recovery of excess amounts

T N
h]X/ : ‘\which have already been paid to the applicants due to wrong
f%}l fixation of pay. Therefore, the resrondents are directed to
4 o i
W e
Y :

,,ét accordingly so much so that if any recovery has been

’;ﬂ‘wade on account of excess payment, the same shall be

refunded to them expeditiously by the respondents.,

19. Thus, J.4.535/96, J.A.536/96, D« A.537/96, 0.A.538/96
and 0.A.539/96 are disposed of in terms of orders/direct ions
contained in paras 14, 16 and 18 above. NO order as tou the

costs.,
P
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