IN THE CENTRAL ADMINISTRAVE TR IBUNAL
PATNA BENCH., PATNA
DeA. NO+532/96

Date of order 2A%-5-2001

Most. pai Rani Devi,wife of Late Hazari, village salkhua,
PO Salkhua, pistrict saharsa.

| .o ' Apbl icant
| .

ﬂ . -Versus =

|

| 1. The unjon of India through General Manager ,N.E.
RailWay,Gora_khpur. : -

Ll 2. The chief personnel pfficer, N.E.Railway,Gorakhpur.,

! 3. The pivisional Railway Manager (P) N.E.Railway,
l S am as t ipur ° e .

! 4. The Assistant Engineer ,NE Railway, saharsa.
Ll 5. The PWI, NE Railway,Sahara.

/ .o Respondents

¢ 4 Counsel for the applicant ee. Shri a. Hakm.

counsel for the respondents .. Shri P.K.verma .

CORAM: Hon'ble Mr. gusflice S.Narayan,vice-chairman
Hon'ble Mc. L.R.K.Prasad, Member (a)

@ D E R R

LR .K.Prasad, Member ()~

This application has been filed with the prayer
to quash order of premature retirement as contained in
i o Annéxure-3 and order passed in appeal as contained in
) ’ Anne xure -8, | ' |
.} 2. We have heérd the leafned counsel for the parties .
- and perused the materials on record.,
3, The oriéinal application was filed by on@?ga’g}‘:é)

(@ Railway employee ) .
/challenging the orddr of the concerned author ity bwahich

he was made to retire on premature basis. He died on
6.7.1998 leaving' behind his wife and 3 Sons. On his, .death,

his wife, most. pai Raniv pevi, was allowed to be subsituted in
el
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place of the original applicant vide order dated

18.12.1998 passed in M.A.207/98,

4. Late Hazari was employed as casual Labourer

in 1954 and in due course, he was recruited to

Class IV post. His date of birth is under dispute.

While Late pazari has stated that his date of birth

aS per medical certificate is 16.11. 1936 and, as such,

he was due to retire on 16.11.1994. However, by order

dated 28.9.1994 (annexure-3) passsd 2y respondent no.3,

he was made to retire with immediate effect on the ground

that his correct date of birth is 15.11.1930 and not

16.11.1936, Against the aforesaid order of Premature

retirement Late Hazari filed an appeal before the
Divisional Railway Manager (P) on 16.11.1994 (Annexure-4),
AS no order was passed in appeal, he fileg DA 536/95.

The said g.a. was disposed of by this Tribunal on

9.10.1995(Annexuré-S)Q)ﬁiéecting Divisional.Railway
Msnager, N

E.Railway, Samastipur, to dispose of the

representation of the applicant dategq 16.11.1994 within
two months from the date of receipt of the order. The
Said represent at ion was to be disposeq of by speaking

and reasoned order. vide letter dated 27.5.,1996

(Annexure-8) Late Hazari was informeg that his

case
has been considered ang. it has been decigeg _w&tﬁ
approval of the competent author ity to treat hig) date

of birth as 16.11.193¢.

S5 qmeamﬂmamtmsanewdth& date of birth

(16.11.1936) of her late Busbang was never ‘in dispﬁte.

But suddenly her husband was informegd

vide letter
dated 28.9,1994 (anne xure -3)

that his date of birth

is 16.11.1930 and not 16.11.1936. It is pointegq out that
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if the date of birth of her late husband was 16.11.1930,
he should have retired from service in 1988~ how he
was allowed to continue for about 6 years bdyond 1988.

Reliance has also been placed on cert{fiﬁ'i%at\@_,_\q?gf;ggpt@,ys%ﬁca,\l

fitness as at Annexure-2. The relevant portion of the

]

certif icate is reproduced belows~-

"I do hereby certify that ;}_have examined -
Sri Hazari aged 16.11.36 a;_j_,@andidate for
appointment as designat ion ganman class -
one in the Engg braach department whose
gignature/thumb”  impression has been
aPppended below in my presence.

I consider him fit for such appo intment .o
@ It has been further Submitted on behalf of

the applicant that no alteration in the date of birth
as recorded in service record should be allowegd

without giving the person concerned a opportunity of
show cause which was' not done in case of late huske nd
of the applicant.while passing the order as contained in

Anfiéxure-8, the competent author ity did‘not give Late

Hazari an opportunity of personal hearing even though
he was directed to do so by order dated 9.10.1995 pPassed
in 0.4.536/95,

<I» This application has been opposed by the
respondents on the ground that the same is not maintainable
as it is barred by principle of res judicata because
Late Hazari had filed op 536/95 With more or less same
prayer which was considered and the direction issued vige
. their order as at Annexure-~5, According to respondents,
% the same is also not maintainable on merit. The late

husband of the applicant was engaged on thev post of

Subst itute Labourer on 16.9.1973. At the time of arpointment,
IAte Hazari submigted a certificate of Makhia of
Gram Panchayat galkhua (Andexure- R~-1) wherein his date

of birth was disclosed Which has been altered.Inadvertently,
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@éf{}- From the Pleadings of the partijes,

b -
the altered date of birth was recorded in the medical
certificate dated 23.2.1973 which was issueqg by Medical

- Examiner regarding his physical fitness. The alteregd
date @f  birth (16+11.1936) was carried out in *a* carg
and other documents by mistake. The respondents have
further stateg that interpolation ih Qriginal first
document Submitted by late husb@pd of the applicant came
to light in 1994 and the mattef was acéordingly taken
up with the Vigilance Organisation of the Department.

The certificste regarding date of birth given by
Makhia (Annexure R -1) was Séent to government Examiner /E xpert
for examining the saig alteration. aAfter examining the
Same, the ~Government Examiner has given opinion that the
date of birth had been altered to 16.11.1936 in place
of 16.11.1930. on the basis of the said finding of the
Government Examiner and report of the chief Vigilance
Dfficer, it was decided to treat 16.11.1930 as the

date of birth of late husand of the applicant and,therefore,

he was made to retire aS sSoon as the Same came to the

noéﬁce of the respondents., In Pursujnce to direct jion

of this Tribunal dated 9.10.1995 Passed in pa 536/95, the
Case of Late husbang of the aPplicant was reviewed by

competent author ity (chief Personnel Off icer). After

going through the ent ire records of the case including

enquiry report ang finding of Government Examiner, the

Competent author ity came to the conclus ion that date of

birth of Late Hagzari is 16.11.1930 and not 16.11.1936 as

contended by Late Hazari. According to T'espondents, the actual

date of retiré@ent of Late Hazari shoulg be~30.11.1988.

Entire retiral dues of Late Hazari hgs been Settled andg

most of the Payments have already been made which have been
accepted.

\

it is clear
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‘that main issue for determination in the instant

case is with regard to date of birth of Late husband

of the applicant. ©On the one hand, it is stated Fhat

the date of birth of Late H3zari is 30.11.3936) and as
such, his actual date of retirement should have been
16.11.1994 a8 per the service ruyle, on the gfher hand,
the respondents have stated that the date of birth
of Late Hazari is 16.11.1930, which is based on the
vigilance en@uity report and findings of Government
Examiner in connection with birth certificate given
by local Mukhia, which is at Aﬁnexureqzrl. BY mistake, .
his date of birth at the time of initial appointment
was recorded as 16.11% 1936 and the mistake was
detected sometime in 1994 which was duly enquired
into after which it was decided to retire Late Hazari
from service with immediate effect on the ground as
stated in ietter of concerned respondent dated 28.9.1994
(annexure-3). No rejoinder has been filed on behalf of
the applicant refuting the stand taken by the
respondénts in their writteh Statement. However, during
the course of argument, the lea:néd counsel for the
applicant insisted that date of birth of'Late

Hazari is 1601101936 and not 16011019300

CR It is noted that Late Hazari had filed
0.A.536}95 praying therewith that the order of

premature ret irement be quashed contending that

at.the time of entry in service he was medically

‘examined by pr. who had recorded his date of birth

as 16.11.1936 but the respondent concerned had'decided to
treat his date of birth as 16.11.1930. This Tribunal

disposed of the sagid 9.a. on 9.10.,1995 by following
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order:-

“"cons ider ing the submissions, we think it
expedient in the interest of justice that this
application can bd disposed of by giving
a direction to the IRM, N.E.Rly, Samastipur
and accordingly we give direction to the
DRM, N.E.Rly, Samastipur to dispose of the
representation at Annexure-4 dated 16.11.94
filed by the applicant within two months from
the date of receipt of this order by speaking
and reasoned order after giving personal -

hearing to the applicant. with this ousservation,
this application is disposed of.n»

In pursuance to the sgaid order, the matter has
been disposed of by concerned author ity which was
commun icated to 1Ate Hazari through letter dated 2}7.5.1996
(Annexure-8). The letter datedv27.5.1996 does not give
impression that it is a speaking order. It is the
allegat ion of Late Hazari that he was not given personal
hegring as directed by this Tribunal. we are not |
aware of the circumstances was to why he was deniéd
personal hearinge Nevertheless, the fact rems ins that

he is no more.

18. 2.A.536/95 was not disposed of on rﬁerit.

& direction was  issued to the iespondent concerned to
dispose of the representation dated 16.11.1994 filed by
Late Hazari by a Speaking order. Therefore, the quest ion

of res judicata does not arise.

1@ O wa, coming to the merit of the case, it

appears that some alteration was made in the birth

- certificate dated 10.12.1970 (Annexure-R-1) of 1 Lage

HaZzari given by Mukhia of sram Panchayat Salkhuas, which
created the whole confusioh. when interpolation came to
the notice of the concerned respondent, necessary enquiryges
were made by the respondents regarding actual date of

birth of rate Hazari. The expert opinion of government

Examineér was also obtained. gfikie Tettor goso i oo ity
a Wicehe: letter dateds123.9.9994;%

issued by office of G.M., N.E.Railway, Gorakhpur and
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addressed to IRM({P), N.E. Railway, Samastipur, it is
mentioned that the birth certificate issued by
makhia of gram panchayat, galkhua, has been examined

by Govérnment Examiner of questioned document/@j and
they have found that the date of pirth of the concerned
railway employee has been aiﬁere_d and the same can be
read as 16,11.1930 instead of 16.11.1936. This le;ter
further states that the employee should have been
retired on 30.11.1988. Therefore, he should be retired
with immediate effect. all pens ionary benefits should be
calculated as the applicant retired on 30.11.1988
and his excess period got regularised by the Railway
goard. The letter dated 22.5.1996, as at annexure R =3

is also relevant.

12, There is no raason to disbelieve the
findings of the Goverament Examiner who is an
Sudn
expert person to examine the documents. There is always
. ~

a possibility of administrative error in thecréfﬁr;y

of date of birth at the{) time of entry of Government
servant- into service, 1if same is not supported by

any prescr ibed Scho@l Leaving certificate, In the inst
case [_gzte Hazari had not done school, he had submitte
a Mukhia certificare regarding date of birth. The Govt.
Examiner has already opined that the date of birth

mentioned in MuKhia cettificate has been altered.

P
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gg? Wwhen the mistake came topnotice of the respondents,
immediate action was taken to conduct enquiry. Thereafter
the respondents arrived at a conclusion that the

was
date of birth of Late Hazari£16.11.1930 and not 16.11.19

~ Therefore, they decided to retire Late Hazari with

immediate effect vide order dated 28.9.1994 (anndxurel).
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- scope to quash the order of reSpohdent concerned

past mistake through due process of law. In the
instant case, the same: was done through necessary
enquiries and after obtaining opinion of Government
Examine? on questioned documen§§ The fact remains that
Late azari was allowed'égggﬁﬁzggﬁgé service till
1994. His case for regularisation has also been
recommended to Railway Board for excess period. we are
not aware of the final outcome of the said proposal
to the Railway BoOard. while we feel that there is no
regarding date of birth of Late Hazari, we would
suggest that nd recovery should be made from the
pensionary dues of Late Hazari for the excess service

rendered by him beyond 1988.

12, | In the result, we have reached conclusion
that there is no scope for judicial interference in the
matter. Hence, this D.aA. is dismissed subject to
observat ion made by us in para 13 above, No ordér as to-.

the costs.,

{s. Narayan)

(LoR -Ko.Prasad) ViCe-Chairman

Member (a)



