IN THE CENTRAL ADMINISTRAT IVE TR IBUNAL
PATNA BENCH, PATNA
D.A. N0.449 of 1996

Date of order f£~11-2000

Sudhir Kumar, son of Sshri awadh Bihari, village koiri
Bigha,PQ Kor i gigha,P.S.Belagahj,District Gaya.
applicant
~Versss - o '
1. The Union of India, through chief Postmaster General,
Bihar circle,patna.

2. The senior guperintendent of post offices, éaya Division,
Gayao"

e 30 ‘The Inspector of post Of fices, south sub-Div151on,uaya.

T 7 4. md. Magsud- Alam, son of Late sahbuddin, EpBPM,chakand,
\ s ”’.N‘ﬂ"w"“ \.,._..,
e \ﬂstr ict Gaya.

5. sr1 Dm\esh Kumar, son of sri Kameshwar Paswan.village

R e

LT Ranapur.P{B Chakandwistrzct Gaya.

.. Respondents

Counsel for the applicant «.shri s.N.Tiwary.
counsel for official respondents..shri H.P.Singh.
counsel for respondent no.5 .. shri N.P.Sinha.

CORAM 3 Hon‘ble‘w‘.‘Jus-tice S<Narayan,vice-Chairman
Hon'ble Mr. L.R.K.Prasad, Member (a)

OR DER

LR .K.Prasad,vember (a):- =~

This application has been moved seeking
following reliefs;- |
_ T 1y T4 'quash the termination order dated 20.6.1996
yﬂ\i/@g (annexure-8) and to direct the respondents to

- allow the applicant to work as EDBPM, Cchakand

9 | RS EDBD in terms of appoiritment letter, as at

_Annexure-4,

(11) The respondents should further be directed to make

payment of salary of the applicant for the period

he was out of job along with all consequent igl

benef its relating to the Salid periéd.
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(1i1) The respondents be restrained fromaprointing

any other person in his place.

(iv) ror quashlng of aprointment of gri Maqsood Alam as
EDpBPM of chahand R.S+« EDB3 on compass:.onate ground

ordered vide memo dated 3.2.1998.

2. We have heard the learned counsel for the parties

and perused the materials on record.

3. The background of the case is that for (BeBt of
EDBEN, Chakand R .S.EDBD, the pistrict Bmployment officer,
Gaya,.w§s asked on 11.1.1995 to sponsor the names of
candidates. As they failed to sponsor the names within

‘the stipulated pPeriod, an open notification was issued

on 7.2.1995. rThirteen candidates, including the applicant,
applied for the post. They were asked to aprear for

Mer ificat ion along with_certain documents on 12.4.1995,
After the process was cdmpléte, the applicant wgas Selected
pProvisionally as EDBPM, Chakand R «S.EDBD vide letter dated
16.6. 1995(Annexure -4). Through another letter dat&d
19.6.1995 (Annexure-S), the applicant was asked to arrange
pefmanént residence at chakand R.S. before his appointment
to the post in question. The applicant is szig to have
Submitted a certificate in this regarg, wpich is atf'
Anne#ure-6 dated 1.2,1995. ge joined the post on 5.7.&995
(Annexure-7). 1t is alleged by the abpplicant ~ that all of a
sudden he was served with termination orger on 20, 6. 1996
whereby he was informeg that in Pursuance ro the order‘
contained in letter No.vig. /Misc /Gaya-8/95 dated;17.6.1996
of the chief Postmaster General, Bihar, circle end in pursuance
of the provision of Rule 6(B) of P&'i‘ EDA (Conduct ang
Service) Rules, 1964, the Services of the applicant are
forthwith terminated. A Ccopy of the terminapion order

dated 20.6.1996 is at Annexure-8 ' which is reproduced
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WA “
éﬁ///,/”‘_‘\the matter is subﬂ-J@dice, he would not have passed order

- Cchidf postmaster General, gihar Ccircle, was apprised of the

belows -~

‘ : " Ty puréuance of orders contained in the
chief postmaster General Bihar circle, patna letter
no.vig/Misc/Gaya-8/95 at. 17.6.96 and in further
‘pursuance of the provision to Rule 6 (b) and the
note below Rule 6 (o) of P&T EDAS (Conduct  and
Service) Rules,1964, I, B.N.Pandit,Sr.supdti of
Post Offices,Gaya DnQGaya hereby terminate forthwith
the servicds of sri sudhir Kumar ,EpRPM, Chakand
'S@ under Gaya HO and direct that.he shall be ‘
entitled to claim a sum equivalent to the amount of
his Dbasic allowance plus dearness allowance for
the period of notice at the same rates at which
he was drawing them immediately before the )
termination of his services or as the case may

£ the perig;’d by which such notice falls short

of one month. The due émount of basic allowance

plus dearness allowance is being remitted in
lieu of the notice of one month or for the per iod
by which such notice falls short of one month.®

On 21.6.199%? the charge of the post at‘chakond
was taken over by oOverseer mailis, which is clear from

 letter at annexure-9. Thereafter, one shri Magsocod alam,

son of Late gahabuddin, €x-EDBPM ©Of Sghar Telpe EDBD, was
appointed at gchakand R.S. prov1sionally vide order dated
3.1.1998, on the ba51s of Q5£§§£:}contalned in letter

» “(‘Y"‘/‘\-?\ - ’ o . . . PR -
NW}/QB/3 3/ED dated 22.1.1998 of chief Postma,_ster_‘ General;

a4

Bihar circle. 1t is @lleged by the applicant that if

termination of services of the applicant and the fact that

for appoihtment of one Magsood Alam to the post at
Chakand}Q.S.EDB@. This fact was ,however, soppressed by

respondent no.2. It is further stated that serv;ces of the

applicant have been terminated without following ﬁhe

Prescr ibed procedure. In zddition to this, no show Cause

notice was issued to him before terminating his services

oven though his work hag been Satisfactory. The reason for
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terminating his services has not been ment ioned in

the termination order.

4. The above application has been strongly
opposed by the respondents. While it is gdmitted that
the applicant was one of the candidates for thelpost in

: »
question and g was provisionlly 2 to the

said post which he joined on 5.7. 1995. The official
reSpondents have stated that after the appoifitment

~Of the applicant, a complaint was received regarding
irregular appointment eof the applicant which was looked
into by Directot of postal services, Patna, who decided

to cancel the order of appointment of the épplicant

to the post of EDBPM, chakand R.S.EDB@, vide his order
dated 17.6.1996. 1n pursuance to the @aid order, the
appointment of the applicant was cancelled vide

order dated 20.6.1996 and the applicant was relicved

from his post on 21.6.1996. AThereafter, a fresh notificatinn
was issueq inviting'applications from intending'candidates
through Employment Exchange, Gaya, in order to fill up

the vacant post of EDBPM, chakand R.s.EDB@ ‘@rising due to
termination of the applicant. The" District Employment

Off icer, gaya, Sponsored names of 4 candldates.

The documents of the Candldates were verifieg after which
the sSprfr) south suo-D1v1310n, Uaya, submltted.hls Teport
on 22.11.1996. It is stateqd by the official I'espondents

that the matter is likely to be finaliseg Soon.,

belong to other than the post village ang, as such,
he was not eligible for con51deration to the post in
question as per Directorate letter No.17-103/94—ED & Trg. .

to be read with Dlrnctorate letter No.Hl-295/87/%E circulateq
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c.d. letter No.staff/Ep-1/R1lg/ch-v dated 23.3.1995.
According to tﬁe instruct ions applicable at the relgvant
t ime, candidate of other post village was not to be

appoinﬁed in the first instance. Hence, when the

irregularity with regard to appointment of the applicant
came to the notice of the pPgs, he ordered (:3 cancellation
of his appointment and, accordingly, the services of the
applicant were terminated vide order dated 20.6.1996

{(annexure-8). In the instant case, the chief postmaster
General, Bihar cifcle, is also stated to have obserwed that
thesgppﬁiﬁfment-of a candidate belonging to-ather than the
post village was not regular at the time when the

appointment was made. As the applicant did not belong to

the Dost village, he was not eligible to be considered

for the post aﬁf%iovisions regarding residence then

applicable. rTherefore, the services of the applicant were.
tgiminated by the respondent concerned-as he was ,

wrongly selected to the post as he did not belong to the
Post village, |
.r ‘ |'b ) ‘

We have also gone through the W.S. filed by

added respondent no.5, one

6.

Dlnesh gumar, who was also

considered along with the applicant for the post of EDBPM

Chakand R.S5.EDBD in response to n$tification
7.2.1995.

dated
When he was not selected to the post in

b (3 1 ¢ ¢ T ‘
que_tlon( »reSpondent no.5 fileqg D.AJG301/96 which was

disposed of on 4.7.1996 with direction upon the chief

Postmgster General, pihar Circle, to dispose of the

representat ion s
on of the aPplicant of the Said 9.a. The }order

of this Tribunal gategq 4.7.1996 in this regard is at

Annexure-R~1 attached with W.S. of respondent no.5. In

Pursuance to the direction of this Tribunal, the/ggggéaster
General, Rihar Circle, n

disposed of the representation of th




/in o A.307/96§ vide his order dated 22.8.1996, whlch is at

Annexure-R -2 . gqttached with w.s. of respondent No.5. He

passed following order ;-

I have gone through the relewant papers,
documents submitted in this case by the applicant
P along wltb wshe rélevant  files and records of this
case. The Sr.supdt. of post gffices, Gaya
Division, Gaya while appointing Shri sudhgr
Kumar for the post of EDBPM, chakand RS failed to
act properly to examine the criteria fixed for
appointing EDBPM of non-post village as
detailed in various communications of the
department vide Department | of Post letters
N0.41/295/87-PE.II  dated 27.8.87, and
17-198/94-ED & Trg. dated 14.12.94, H-1-295/87-pPg
circulated vide c,.p. Ro. staff/Ep~-1AR1lg./ch.v
dated 23.3,95 "In case no persons from the post
village who has applied had additional source
of income, the vVacancy is reguired to be re-
- advertised and then only regular app01qtment of
non-resident  of post village but with income
°r property) can be done. If the vacancies are
re-advertised and no appllcatlun from post
village is received then only there are adedﬁate
grounds to appoint an outsiger as "DBPM." Hence
the order of appointment of ghri Sudhir gumar
by the sr.supdt. of post Offices, Gapa Division
was declaralirregular by the pps, patna vidé
his Ho.vig. /MlSC-/uaya-8/95 dated 17.6,95 as
per rule cited above. I agree with the aforessi
orders  whigh is supporteg by the rules ang
instructions of the department ibid.

AS regards nNoneappointment of siri
Dinesh Kumar, s/o shri Kameshwar paswan, village
Ranapur, P.0. Chakand, pistrict GaYa as EDBPM,
Chakand Rs, 1 fing that shri pinesh Kumar is not g
candidate of post village like Shri sughir Kumar,
whose services gere terminated on the said groun
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Thus the candidature<§f Jshri pinesh kumar for the
post of EDBPM, chakand Rg is not regular as he
does not belong the post village. I do not find any
reason to . intercede on his behalf as he does not
fulfil the conditions of post village criiteriz for the
post of EpBPM, chakand Rs. Icherefo;e, reject his
representat ion dated 25.4,96 which has no merit

at all,» ' |

It would be thus clear from the ordefgof the Chidf
Postmaster General,pihar circle that he ‘rejected the
claim of both the applicant as‘weli as respondent no.5
for the pOSt of EDBPMz Chakand RS, as they did not belong
to post village. In his opinion, the appointment of the
app11Cdnt to the post in question was irregular as it was

/"\

against the departmental instructions regardlng re51dence'

d
as has been explained in his order$ /
S
T Thus, we find that the case of responqé;t_no.s

was rejected on the ground that he did not beloné to
post village. Similarly, the appointment of the applicant
was also cancelleg on the same groond; It is stated that
one of the conditicns mentioned in the notification dateg
7.2.1995 was that the candldate should be a permanent
resident of chakaqd R.S. or he Should be able to reside at
Chakand R.g. after selection. The tabulation sheet, which
is attached with the order of the Chief mostmgster Generai,
Bihar, circle, dated 22.8.1996 indicates the address

~ of the applicant as pp Koariz pigha, gaya. While Passing
¥}%(Q¥QZ? the order, the Chief Postmaster General has observed that

the genior superintendent of post offices, Gaya lef”aon, Gaya,

while appointing the applicant for the pPost in question,
failed to act prorerly to examine the criteria fixed for
appoint ing EDBPM of non post village, as etailed in

var ious communications of the Department ﬁide Department of

Posts letters _No.4L/295/87~pE.11 dated 27.8.87 and
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17-108/94-Ebf§f;?§ﬁ dated 14.12.199 4, H-1-295/87-fE

) X, |
circulated vidgy C.9. No.Staff/Ep-1/R1g./ch.y dated
23.3.1995. as per the aforesgid communication, in case no
berson from the post village is available, the Vacancy
is réquired to be re-advertised and then only a regular

appointment of a non-resident post village ( but with income

or property) can be done. If the vacancies are readvertised
and no application from the post village is receiveg,

then only there are adequate grounds to appoint an

#

outsiderc3 as EDBPM. In the aforesaigd Ccircumstances, the
appointment of the applicant, who was selected with reference

to firstf?gﬁvertisement, was cancelled by the DPs as the same

was considered irregular. The stand of the DPS was endorsed

by the chief postmaster General, Bihar circle,

8. While assailing the stand of the respondents,

the applicant has stated that his appointment was in

dccordance with prescribed rule as he fulfilled all the

required conditisns and was the most suitable candidate.

It is further pointed ont that any orger Passed by the

highdr authsrity like pps/chief Postmaster Ggeneral order in

for termination of appointment without giving show cause

notice to the applicant is illegals The services of the .

applicant were terminated under Rule 6 () of pgT EDaAs

' (Conduct and Service) Rules,1964, vide ordeér datedq 20.5,

on the direction of DPs/chief postmaster Gener zl

. It isl
further pointe

d out 5y the applicant that EDA, who has

rendered less than 3 years

of service can be terminate
for unsatisfactory work or on

i
adninistrative ground.

Therefore, the services of the applicant cannot be termir
without giving him show cause notice. while, iﬁ the norm;

Circumstances, the Situation maff be é?:‘rifferent,

but if s
~aPwointment tg 4 Post is ab initio irregular or not
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accordance with rules, there is always scope for
interference in the matter by the highet author it ies,
who are competent to fass appropriate order. Jf any
appointment has been done in accordance with prescr ibed
rules and procedures, the person concerned is required
to be given prgper opportunity to defend his case if
the removal is on account of unsatisfactory service
or misconduct on the part of the Said pérson. In the
instant case, the services of the applicant were
terminated under the orders of the higher author ities
purely on the ground that the applicant @id not
fulfil one of the reguired condition relating to
residence.) €ven though he was Otherwise qualified for
the job and had secured highest marks in the
Matriculation examinat ion, out of 13 candigdates, |
excepting one gsurendra xumar Jha, who had secured

645 marks.

9. In the light of the above facts and
circumstances of the case, the basic'issue for
considerat ion Ais whether 4S per departmental |
instruction, it was Obligatory to re-zdvert ise thelpost
if no person from the POSt village was available with
reference to first ndtification. If the samd was-
binding, then it WaS necessary to re-advert ise the
post which was not done and in such a Situation, thé
case of the'applicant becomes weak. However, if it can

be proved that permanent residence in the'Post village

Was not required and there was no need for re-advertisement,

perhaps the applicant woulgd stand on better:foot;né.

4

The matter has been accordingly examined,
.

10. The  applicant has drawn our atteﬁtidﬁﬂ

to the modified condit ions contained in letter -
T

NO.17-104/93 -gp ¢ Trg.  dated 6.12.1993 of Departmenflof
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posts as at annexure-A/12 specially with regard to
res idence gualification for appointment to the post of
ESD.Agents. We have taken note of the instructions Cegyiflined
in pepartment of Posts letter dated 6.12.1993(Annexure—A/12)
regarding residence gqualification. It is stated therewith

-some of the basic conditions sych as
that Lpermanent residence ip the = vil age/ in which
the post Dffice is located, have come under close
scrut iny by different Benches of central administrative
Tribunal and same  has not stood judicial scrutiny
as being violative of provision in article 16 (2)
of the Constitution of India. 1In the aforesaid context,
the matter regarding variqus qualifications prescribed
for E.D. Agents have been reviewed. aAfter careful
consideration, the poétal Services poard has deéided that
while making() ' selection for appointment to the E.D(@?%t,
permagneént residence in the village/delivery jurisdiction
of E.DpD.Post Dffice need not be insisteqd upon as pre-
condition for appointment. However, it should be laid down
as a condition of appointment that any candidate,wh5
is selscted, must Abefore appointment to the post, take
up his residence in the village4g§livery juriSdicgidn
of the E.D.post pffice, as the case may be, Qn'thé other
hand, it is the stand of the respondents that ;S“Lhe ’
abPplicant did not fulfil the residence qualificati&n,
with reﬁerence to firstA;;tification, his Appointment
was considered irregular and the same was ordered to
be cancelled. Accordingly, his services were .terminateqd

vide order dated 20.6.1996 as at Annexure-8.

11. OQur attention has also been drawn to the

letters dated 14.12.1994 angd 13.10.1996, as at Annexurés‘
A/ 13 and\A/14- The letter dated 14.1;.1994 ofy DG Posts

is a direction upon the concerned aufhorities to ensure that

instructions issued from'time_to time regarding appointment
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of E.D.Agent should be strictly complied with. as a
confuéion had arisen, the Chief Postmaster Genera%ﬁp

Bihar circle)y sought clarification from the Directorate

vide No.17-124A6-ED & trg. dated 30.9. 1996 (Annexure-

. ﬂ:%} B Jiey: :
" a/14). Following nggr “;#ég%gjéggissued by the

Directorate:- -

“In the context of your enquiry, .
it is clarified that 'since ‘this office
had been receiving spate of complalnts about
allegeawgirrcgular appointments to ED ,Posts,
stress was laid through this pffice letter
NO.17-108/94-ED & Trg. dated 14.12.94 upon
all concerned for observance of the instructions
issued by this office from time to time
governing  appointments to ED Posts. This
is clgar from the fact that no mention has
been made therein that these supersede the
instructions issued earlier vide thlSt;%hofLice
letter No.17-104/93-ED & Trg. dated 6.12.93.
The instructions issued in this office
letter dated 6.12.93 are on the basis of

decision of the pPostal gervices poard. Hence,
the provisions contained in this office letter
dated  6.12.93 should be observed met iculously.®

12. : In the above context, it is Observed, thét?the

4ordérﬁof DPé and chief postmaster general regarding

termination of the services of the applicant wgel based

on the understanding that the residence quélification

of the pést viliage 'Was  an essential condition for
appointment to the post in guestion with reference to
first notification. 1£ nobody was available for

cons ideragion in the  first notification from the
post village, the post was reguired to be re-advertised,
as has been stated in the order of the chlaf postmaster
Seneéral, pihar clrcle, dated 22 8. 1996. The confusion
«appears to have arisen with the issue of DGP&T s

letter N0.17/108/94-gp & Trg. dated 14.12.1994
K\E@.‘ bt P S
I . .

_ LA.F "”":*g:g?

-
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(aAnnexure-A/13). Hbﬁever, with the clarification

given in the Directorate's letter dated 30.9.19§6

(Annexure-3/14), the matter got sorted out.

The instructions contained in the letter dated 6.12.1993
was reguired to be observed meticulously. If the said
instruction would have been implemeted,'the problem
and éonfusﬂan would not have arisen. Moreover, the
chiéf postmaster General received the clarification
from the pirectorate in their letter  dated 30.9.1996
which is after he passed his order on 22.8.1996.

This explains the gap. Thereforé, if the instruction

as containea in the letter of pepartment of pPosts
dated(3§.12.1993{Annaxure—A/lz) regarding resgdence
qualification was complied with, berhaps_ the problem
would not have‘arisen. Moreovar, in the oraer of the
chief postmaster General, there is no mention of the
letter of the pepartment of pPosts dated 6.12.1993,

25 at Annexure-p/12,

.,

13. .80 far as residence qualification is

concerned, our attention has been drawn to the order of

Ernakulam Bench of caT dated 1°9.10.92/16.11.92 passed

in 9A No.1018 of 1990 (1993 24 ATC page 5%9). The Placdtum

g

porticn of the order of the Ern kulam
v CAT a ‘hgggBench in the

aforesaid case is reproduced belows-

"Appointmént~Qualifications fbr appointment
Extra pepartmental Branch Postmaster-R equirement
of being permanent residence of the village
conCerned- Helgd, unconstitutionatianaﬁ% berrea

down as a conditicn ‘subsegjuent to appointment-
Dirdcted to be replaced by a condition of \
residénce simpliciter to<bg >fulfilled subs;qué\
‘to selectlon and appointment-pg P&T D.M. dated
30.1.1981-~ -Interpretation of Statutes-poctrine
of reading down-AppliCdblllty-c%nst1tution oé

India,articles 14, 16 ang 19(1) (e)-rosts and
Telegraphs.»
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14. puring the pendencf of the D.A., another
devégépment in the matter is that one sri Magsood
alam, son Of Late Sahabuddin, ex-EpRPM 0f Shahar Talpe EDRS

via Karpi, pistrict Gaya, has been appointed as EDBPM,

Chakand, R.S.EDB) provisionally vide :Memé dated

QA 449/96 videv this Tribunal’s order dated 28.7.1998
passed in Ma 106/98. It appears that ghri Npqsodd alam
was aprointed to the post of EpRPM, Chakand R.S. EDBO

on compassiocrnate ground and on the basis of the order
of the chiéf postmaster general dated 22.1.1998

(annexure-a/10). In this regard, the appointment of

shri mMagsood alam was made in relaxétion of normagl rules
of recruitment. The prayer of the applikght s thet

the appointment of shri mMmagsood Alamvto the post of
EDBPM, Chakand R.S. EDBD be quashed and the applicant
should be reinstated in the said post af€er dguashing

the termination order relating to the applicant.

15. Fromwﬁgg above analysis of the case, one thing
is clear th?BAPhe Chidf postmaster general passed

his order on 22.8.1996, perhaps he was not aware of the
instruction of pepartment of Posts, Govt. of India,
dated 6.12.1993 as at Annexure A/12, which makes it very

clear that while making selection for appointment

Fﬁgezjiy to Ep post,
k’.

jurisdiction of the E.D.Post O0ffice need not be insisted

Permanent residence in the village/delivery

@pon as a pre-condition for appointment. However, it
should be 1laid down as a condition of appointment
that any candidate, who is selected, must before
appointment to the post take up‘his residence in the

village/delivery jurisdiction of the g.p.post office,
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Mahto

order is quashed. In view of the aforesaid position,
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as the case may be. In the instant case, we find that
the applicant was provisionally selected to the/post of
EDBPM, Chakand R.S.EDBO vide order dated 16.6.1995
(Annexure-4). vide another lettef dated 19.6.1995
(annexure-5), the applicant was asked to arrange
permanént residence at Chakand R.S. before his
appointment to the post in quSStion‘»as required under
rules. It. appears that only when the respondent
concerned was satisfied ﬁhat the applicant has been
able to arrange permanent residence in the post
village, he was  allowed to join to the post in

question on 5.7.1995.

16. In view of the facts and circumstances
of the case, as stated above, we have reached conclusion
that termination order dated 20.6.1996 (Annexure -8)

is not sustainable. Therefore, the said termination

we dispose of this Q.A. by directing the respondént5
concerned to reinstate the applicant to the post of:
EDBPM, Chakand R.S.EDB@ but without any'back-wages.
The present incumbent of the post sghri MaqSO?d Alam

(respondent no.4), who was appointed to the post on

e e

compas sionate ound, may be accommo U 85 1se.
p gr y cc dated sogﬁg&gge els€§

The above exercise should be completed by the concerned

respondents by passing appropriagte order§ in the matter in
terms of abowve directionswithin a period of two months
from the date of communication of this order. No order as

to:& ﬁémeosts.

e\/@’gwuw@@

) (S.Narayah)
L] - L s i
(L F;’Ie rlr:be?i aEA?d) vice-chairman




