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IN THE CENTRAL ADMINISTRAT IVE TR IBUNAL

PATNA BENCH. PATNA
DeA. NO.339 Oof 1996

pate of_orde_r‘ g-%-zom

T.n. Rao, Goods priver under mRM(P). chakr‘(hapur
pivision, s.E.Railway.

.o applicant
-versus- v '
1. union of India through the gGeneral Manager, S.E.
Railway, Garden Reach,Calcutta. ‘
2. chief personnel officer, S.E. Railway, Garden
Reach, Calcutta. '
3. pivis ionai Railway Manager {P), chakradharpu,r.‘
4. RM, vishakhapatanam. ,
5. senior pivisional personnel QOfficer, S.E.Railway,
Chakradharpur. | |
6. Sr.ppd., SE Railway.vishakhapatném.. A
7. V. B.Tiwari (CKP), posted as LI @).Waltairg;niviéionfs%“}
S.E.Railway. :
8. S.N.singh(CkP), posted as LI R) chakradhapur
pn,S .E.Railway. :

9. G.S.Ra0 (ADA) posted as LIE) Waltair pn., SE Railwmay.
10. K.S.R.Pathro (WaT). .post;ed as LI ®) in waltair pn,

S.E.Railway.

-- Respondents
‘counsel for the applicant ..Shri R .K.Choubey.
@ounsel for the respondents..shri G.Bose.

COR AM: Hon'ble Mr. Justice S.Narayan,vice-chairman
Hon'ble Mr. L.R.K.Prasad, Member (A}

"OR DER

L.R .K,Prasad, Member (a):-

- . Through this application following reliefs

hage been sought:-

(i) The respondents be directed to place

the ' seniority of the épplicant at Serial

no. 64 in the integrated seniority list dated

21.4.1995 and issue modified ordér of
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posting as per final option given at the time

of selection.

(ii) cost of the 1litigation.

2. The background of the case is that the appliéant
was initizlly recruited on 11.7.1962 as Groug ‘D' staff.
He was }promoted to apprentice rireman 'p' after
Passing the examination éonducted by the railway Service
commission on 28.3.1964. He Qas further promoted as

Electrical Goods priver. The integrated profisional

seniority list of Electrical Goods privers was published

on 18.7.1989 (annexure-a/1) in which the applicant has been
placed at serial no;225, whereas respondent nos.?¥ and 8’
are at gerial nos.269 and 263 respectively. In the
reviséd senicrity list of Eléctrical_soods Driver of
C.K.P. Division published on 19.7.1990 (annexure-A/2), the
applicant was shown at Serial no.254, whereas respondent

nos.}kandg@%were at‘ Serial nos.274 §ﬁ§}268 respectively.

on 11.3.1991, qﬁgf;ggéther seniority list was publisheq

{(annexurs=3/3) in which while the applicant was at

Serial No. 247, respondent-nos.Tfand-giware at- gerial

nos.267 and 261 respectively.

3. vide letter dated 25.10.1994, optionsbwere |
called for selection to the post of cC(E®)/Ic/LI E) in the
scale of Rs,2000-3200 ®ES). The letter dated 21.4.1995
(Annexure-a/4) indicates that 309 options were received
from the willing candidétes and integrated 'séniority

list was attached with the said letter with the

. ‘*"Un.,/

error{/omission is found, or if any representation from

the staff is received,same may be sent to the office

of CPO, s.E. Railway for necessary rectification.

instruction that the SameHEEY‘ be examined and if anyiv



B

It was also made clear in the said lé%ter that remarks
on the prepared integfated seniority list should reach
cPo's office within 15 days, failing which the selection

will proceed. In the integrated seniority list attached

with letter dated 21.4.1995 (annexure-a/4), respondent no .9

.
g &

has been placed‘at serial no. 148, whéieas the applicant
is at‘seriéﬂ no. 228. Accordihg to applicant, this is
erroneous on the grouhd that the seniority list is
required to be,maintained-bn the basis of promotion as #

Electrical Ggoods priver. against the integrated seniority

list, the applicant filed a representation dated 2.5.199g”

(Annexure-p/5}). Thereafter,{}n : l%:g:;iliét of
Electridial goods Drivérs (Aﬁhexg;e—A/6 of the CKP pivision
was published on 25.8.1995 wheggin, the applicant has been
shown at Serial no.164 and respé%dent nos.%?andjggat

Q/' serial no®76) and Serial no.176;re5pectiveiy.‘rh§ applicant
made a representation on 27.2.1996 (anhexure-p/7j, but

withoutany positgve result.

4. It is stated that vide order ‘dated 4.9.1992
| (Annexure~A/8); the applicant was promoted on ad hoc
basis _in the scale of Rs.ZOOO-BZOQiﬁgbs) and posted to
WwaT Bivisdon. It is clarified in the said office
order that the Zapplicant was promoted purely on ad hoc
basis and he woﬁld‘be feverted tc his.férmer pést on
Posting of regular iﬁcumbemt. vide = letter dated 19.5.1995
(annexure-p/9), date and venue of the selection for
LIE), ICE)/CCE) in the scalé of Rs.2000-3200 RPs )
vs«ﬁéf§?§7 ' were intimated along‘aith the names of the canaidates
A including the‘;?applicant. It was made clear in the said
letter that the persons méntioned thefein,including the
- applicant, should be asked to attend the said selectinn test

The selection test for LI®), LC(E)/CC &) was held on

6.6.1995. It is stated that the result of the selection was
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pidblished vide Memo dated 16.10.1995 and posting order
issued on 31st Dctober 1995, which are at Annexure=-3/10.
As the applicant was noty empanelled, he made ' a
representation on 7.11.1995 Dbefore the appropriate
authority. 1In the second panel, which was released on
23.2.1996, the name of the applicant figured at gerial
no.12 which is at annexure-p/13. vide Office order
dated .16.4.1996(Annexure-A/17y,'the applicant has been
posted in Bsg?oivision which, according to the appiicant,
is c0ntrary.to his option. Tt is alleged that while his
juniors have been accommodated, as per their_choice,
the same has_been ignored in his cése, thereby causing

discrimination against him.

5. While opposing the above application, the
respondents ‘have stated that thg application is not
maintainable due to non-joinder of necessary parties.

This application is also hit by the princ1ple of re&vjudlcatam
estoppel, waiver and acquiescence as well as barred by
limitation. Regarding reievant provisional seniority list
published on 19th July 1996} it is stated that the Same was
(E6viewed and corrected by seniority list dated 3.9.1990
and in the said list, the applicant wasnplaced at gserigl
NO. 255’ whereas respondent nos.7 and 8 were placed at
Serial Nos.27%/ and 269 respectively. The senlorlty llSt was
furt her corrected on 11.3.1991 in which the p051tlon of

the applﬁbant is at serial no.247, whereas respondent
nos.7 and 8 are a,Serialinos. 267 ang 261 respectively.

It is.clarified that the seniority list gated 21.4.1995
had been recast before publishing the panel based on the
Parent divisional relative séniority list supplied by the
concerned DlviSlon The sald seniority list was recast

on 10.12.1996. The reasons for placement of the applicant
are contalned in the letter of IRM(P), CKP dated 13.12.1995

(Annexure-R -1y. A suitable reply regarding representation
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of the applicant was oiven to the General sedretary,'
SERMZ on 19.1. 1996(Ann0xureﬁz-2) It is pointed out that
respondent no.7 was assigned seniority as goods pmvkgb
from 7.1.1980 on the basis of judgment of thlS Bench
dated 29.7.1993 passed in o.A.222/89 The applicant was
not party | in 0.A.222/89, Regard;ng respondent no.8, it is
Stated that as he was junior to the applicant, he has been
empane lled in the provisional pért panel circuiated on
23.2.196 wherein the saidvrespondent has been assigned
serial no.15, whereas the position of the applioant is ié.
It isvaSSerted that the correct seniority posit;onoof tne
applicant has been mentioned in the récast seniority list
without disturbing his parent divisional relative Seniority

pOSltlon of Electrical Goods priver, which was in accordance

with the judgment passed by Hon'ble Supreme court, as

‘maintained by chakradharpur pivision, as per seniority

list published by them on 25.8.1995. on the allegatlon of the
appllcant xgregardlng publicaticn of plecemeal | panel

for the post oF question in the Scale of Rs. 2000-3200 it is
pointed out that there was a vagancy of 192 posts of
running supervisors in the said scale (UR-149, Sc=-29 and .
ST-14). Empanelment order dated 16.10.1995 was issued for
164 staff and for tbe remalnlng staff, it was ~ issued after'
dereserving of 28 posts ‘for whlch no SC/ST candldates were
available. In the circumstances, the respondents had

no alternative but to publlsh the panel in the manner as
indicated above. It is Stated that as per senlurlty position,
the appllcant was posted ta Rilaspur Division and thereafter

when the &yaCdncy was avcllable, the alelCant was brought in

BCHL .under- WAT DiVlSlun.

6. The applicant has filed rejoinder to &ritten

Statement challenging the stang taken by the respondents, both
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from legal and factual p01nt of view. while hlghlightlng
~ the p01nts already made in Q3.A., the applicant poxnted
out that selection for loco running supervisory post

was held for 192 posts between 29.5.1995 to 1.8.1995.

7. we have considered the matter in the light

of submissibns made by the parties and materials on record.
It is édmitted position that vide letter dated 25.10.1994,
options were called‘fo: selection to the}post of

cc €)/1c/LI ®) in the scale of Rs.2000-3200 ®PS)-

The Sélection test was held@ for 192 posts in ques%ﬁon.
A provisional part panel for the said post was published

for 164 candidates on 16.10.1995. another list for
_remaining 'staff for 28 posts was issued éfter
dereservation of the said posts for which no sc/sT
candidates were available. Regarding piecém%ﬁ%}publication
of the panel for the posts, the respondents have |

explained the positicn which are considered satisfactory.

8. ' The basic issue for'consideration in the
instant 0Q.A. is with regard to determination of séniority
of the appliCaht vis -g~vis respondént nos.7 to 10.

Thé claim of the.applicant is that he should’be placed

at serial no.64 in the seniority list which has been
appended with the letter of the concerned respondent

dated 21.4.1995 (Anhexure-;;/z}) which is with regard

to selection for the post in the scale of Rs. 2000-32b0
®Rps) for which 309 options had been received from theA
' ‘ing candidates. It is clarlfled -in the 8aid letter

that out of 309-'options received, 196 staff from

different pivisicng have been integrated in the

integrated éeniority list based on the date of

regular promotion as Goods priver in the scale of

RS.1350-2200/RpPs and divisional senijority position- as
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providdd by the pivision. It is further stated that the'
entire seniority list gttached with the aforesaid
letter be examined and if any error’/omission is found
or |1f any representation from the staff is received, same
may be sent to the 6ffice of concerned authority.

Thé remarks on the prepared integrated seniorityvlist
was to .reach within 15 daysv~from‘the date of issue

of the létter. The.applicant has stated that against the
said integrated seniority list, he made a representation

on 2.5.1995 (annexure-2/5) before respondent no.é.lxn reply,

-the respondents have stated that the repregentation of
of the applicant wasvexamined and a suitable reply was given
on 19.1.1996 (annexure-R-2). In the said reply, the

reSpondenﬁs‘have-clearly stated that ad hoc pfdmotion cannot
give right to an employee to hold the post énd claim
seniority untill the employee has been regularised
through a positive act of regular seiection.ixt further
states that the correct senjority position of shri T.APpa
an has been maintained "in the recast seniofity list
Qithout.disturbing_ his parent divisional relative seniority
position of Electfical Goods priver which cwas in
accordanée with the judgment passea by the Hon'ble supreme
Court as maintained by CKP Dpivision, as per the seniority
list published by them on 25.8.1995. It is observed that

the applicant had been shown senior to respondént nos.7 and 8
before issuance of letter dated 21.4.1995 (annexure-a/4j.
~ 7he respondents have clarified that the senibrity list

attached with the letter dated 21.4.1995 had been recast
before publishing the panel based on the parent divisional
relative seniority list supplied by concerned pivision.

The said seniority list was recast on 10.12.1996. so far as
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Shri v.B. Tiwari (respondent no.7) is concerned, the
respondents have stated that he Qas assigned seniérity as
Goods priver from 7.1.1980 on the basis of judgment of

this Tribunal dated 29.7.1993 4in 0.A.222/89 in which he
was ohe of the 71 applicants ana the said judgment has
been implemented only in respect of the applicants of Q.a..
224/89, The present applicant was not party in DeA.222/89.

AS regards .respondent no.8, it has been clarified that he
was  junior to the applicant and, as such, he has been

empanelled in the provisional part panel circula;ed on
23.2.1996 assigning position at seriai no.15, whereas the
applicant has been placed at serial no.12. However, it is
contended by the applicant that respondent no.7 has

alwgys been junior to him ang the benefits of orders in

0.A.222/89 be also given to hlm.

9. We have gone through the order of the Hon'ble
Supreme Ccourt pPassed in civil aAppeal Nos.2727 to 2729 of 1991
on February 13, 1992 in the matter of sheo shankar Pandey and
others vs. Union of India & others. (ivil APpeal Nos.2727 aﬁd
2728 of 1991 arose out of a petit ion filed before CAT,Patna
(0.A.222/89) by the apgellﬁnts in civil Arpeal Nos.2728 ang
2729 of 1991 who are respendents in Clvil Appeal No0.2727/91
questioning the provisional gradation_list of Electrical
Goods priver pPrepared by south Eaétern Railway with a prayer
for a direction to finallse the same on the basis of their
claim of seniorlty. Another petition registered as 0.A.13/90
by the Tribunal gave rise to civil appeal No.2722/91. In the

aforesaiad cas§§ the Hon'ble Supreme court helgd as followss-

é:;////////_j "a) The decree in the Title Suit No.1 of 1973
- became final and the Parties )

are bound i
by the same. |

b) = The decree, aforesaid, settled the quest ion
of inter se Seniority only in the grade of
Assistant Electric Drivers and no further,
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c) The question of the seniority of the parties
in the category of Goods privers has to be
decided in accordance with the decision on the
rival contentions of the parties as indicated
in paragraph 11 above.

d) Thé direction in the impugned'judgment to
prerare a final gradation list of the @Goods
Drivers is correct, but the_obServations in
paragraprh 13 and 14 of the impugned juégment have
to be ignored and instead the Tribunal will havé
to indicate  the correct criteria after
rehearing the parties. -

e) The same principle will govern the entire
category of prirst riremen including the 17
appellants in the civil appeal No.2728)0f 1991
and they will either succeed or fail ;long with
the other First Firemen." :

10. We have also taken note of the order{of this
Tribunal passed in 2.A.222/89 on 29.7.1993. certain par agraphs
of the orders/observations of this fTribunal passed in the

aforesaid 0.aA. are reproduced below ;=

®17. The above facts magke it quite clear that
the applicants after their piomotion; by selection,
have become Electric Goods priver and above.

Their seniority should, therefore, be in accordance
"with - their promotion on the post of; Electric
Goods priver which is based on selection

and not mere Seniority in the lower grade.“

18, It has been finally decided by the
Hon'ble supreme court that the decision in the

- ~ ritle Suit No.1 of 1973  has become final and
%5%_frlzzé§bg? : that by that decree the issue which was
settled there, was the seniority in question
/\ only in the cadre of assistant Electric privers.
: Therefore, the decree of Title suit No.l1l of 1973
- will not affect the seniority position of |

Electric goods privers who have been promoted on
the basis of selection. Their seniority has
to be determined in accordance with the rules of




the pepartment in the grade of Electric goods

privers. The applicants whether given promotiog
earlier or during pendency of the Title suit
or afterwarwards make no differencé as during

this entire period rules of Seniority remained the
'Same and were not changed. There is nothing on

the record to suggest that at the time of promot ion
of remaining seventeen applicants seniority rules
were changed. Therefore, the senijor ity rules as
were in force, shall the guiding factor for
entire number of the applicants on their promot ion
to the post of Electrical Goods priver.®

“i9. Consequently, the application is allowed
with directions to the respondents to finalise
the provisional gradation list of Electric Goods
privers dated 18.7.1989 (Annexure-7) after due
consideration of the representat ions filed

by the applicants against it. In doing so the
respondents shall not give any weight to the
Civil court decree in T«S.N0.1/1973. These
directions shall be complied with by the
respondents within a period of three months

from the communication of this order.n

11. It is the claim of the applicant that he is
entitled for same benefit as has been granted to similarly
Situated persons in terms of the orders of this Tribunal
dated 29.7.1993'passed in 0.A.222/89. He has stated that
Shri v.B. Tiwary, poods Driver. CKP, is junior to him

in all seniority lists published from 1970 to 1995. While

he has  been given benefit of order in 0.3.222/89,

p_{@/o the case of the applicant has been ignored. In this regard,
the respondents have clarified the position that as the
/ applicant was not party in 0.3.222/89, the samé benefit

could not be extended to higp. It is observed that

position regarding fixation of seniority of the applicant
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has been explained in the letter of DRM(P), Chakradharpur
dated 13.12.1995 {(annexure-R=-1). It is stated that
seniority of Electrical Goods priver was published on
25.8.1995, consequent{dny the judgment of the Hon'ble
supreme court in SLP No. 3857 dated 29.7.198§} and decree
of T.S.No.1/73 and also on the basis of judgment of Car,
patna passed in 0.A.222/89 on 18.1.1990 and 29.7.1993.°
Acébrdingly. the seniority'of the jgpplicants of 0.A.222/89
only have been assigned from the date of promotion as
Electrical goodd$ priver  and the rest of the staff, vwho
were not the applicants, their seniority have been
assigped from the date the seniority position as Electrical
Assistant" priver. In the above seniority list, the name of
Shri T.Appa Rac has been placed at Serial no.164 assigning
his seniority from the date_of promotion as Electrical
Goods priver and other staff since he was not épplicant
in that case. It is, therefore, not the5tand.’ v the
respondents that the case of the applicant in the instant
O.a. 1S not covered by the orders of this Tribunal passed
in 0.A.222/89. The applicant has been denied the benefit

of the order of O.A.222/8§.on t he grbund that he was'not a

party in 0.7.222/89. 1If the case of the applicant:is

covered by the orders passed by ﬁhe Tribunal in 0.A.222/89
onv29.7.1993. there is no‘reason_as‘&o why the applicant
_ should 7~ be deprived of the same benefit just because
¥94£f@§£> he was nbt party in the said OQA- So far as the seniority
of Electricél Goods privers are concerned, this Tribunal’

has already laid down certain guidelines which are f&ferred to

12. So far as posting of the applicant on promotion
to cC €)/LC/LI €) in the scale of Rs.2000-3200 is concerned,

on his being found suitable, he was posted at psSP. Latercd/f)

_%
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on he has been brought back to WAT Division, which
was his ¢hoice. This fact has not been rebutted by the
applicant, Accordingly, his posting in question got

settled and it does not require any adjudication,

13. ‘ In view of the facts and circumstances of the
Caseé, as stated above, we ;re.of the considered opinion
that the prayer of the applicant regarding his seniority

in the_grade of Electrical Goods Driver requires to

be re-examined in the light of orders of this Tribunal
passed in G.A.222/89 on 29.7.1993 and the_orders of the
HOn'ble Supreme court. as referred to in para 9 and 11 above,
whereafter' appropriate orders should be passed by the

respondents on the prayer of the applicant regarding

| fixation of seniority at the level of Electrical Goods

priver. Accordingly, we dispOSe of this instant application

with direction upon the respondents to re-examine the

prayer of the applicant for fixation of his seniority in

the grade of Electrical goods Driver in the light of

observations made by us hereinabove and pass appropriate

order in tbe matter within a period of four months from the

$Tﬁ()269§i/////fjloﬁ) ’//f?;/////

= E
| <”' ) (S. Nar ayan)
LR &i&gﬁzg) vice-chairman

date of communication of this order.

14. NO order as to the costs.



