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HON *BLE MRS SHYAMA DOGRA, MaMBER (JUDICI AL)
HON*BLE MR . MANTRESHWAR JHA MEMBER (ADMINISTRATIVE) ,
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S«K .Dubey, son of Late Rajeshwari Dubey, resident of Gaya,
P.S Gaya Town, District Gaya. He was posted as Assistant
Bunkxng Clerk at Gaya Rallway Station. s APPLICANT,

By Advecate :~ N o n e,

Vs,

1. The Union of India through Divisicnal Rallway Manager,
Jastern Railway, Mughalssrai (Calcutta)

2. The Divisional Rallway Manager, hast@rn Rgilwasy, Mughal-
‘sarai (Calcutta)

3. The Divisienal Commerc ial Manager, Eastern Rallway, Mughal,.
. ‘sarai (Calcutta) .
4, Dhe Divisional Cemnmercial Superintendent, Eastern &allway,
Mughalsarai (Calcuttal .

S. The Staetion Superintendent, Gaya.

6. The Ststion Master, Gaya. eeeoso RESPONDENTS
By Advecate :- N e n e,

O R D E R
(OR&L)

Shyama Dogra, Membper(J) :~ It is stated by the vice-counsel

for Shri Gautam BeSe that Shri Bose is not representing Rail.
ways ir this case as the brief has been tsken away from him

by the respondents.Nene has put appearance on behalf of the

Cﬁ@@li@ant.
2. Since ‘the matter is hanging fire for the

last eighﬁ years‘ for one or the othér reason; ther=fere, the
matter is dispesed ef on the basis of materisl available on
recerd under Rule 15 of the CAT (Procedure) Rules, 1987.

3. - - This OA has been directed against the order
- of removal of the spplicant vide Annexure@.}é, dated, the 17th
Novanpber, 1992, as well as Annexurs-3, whereby his &ppeal

has also been rejected vidd order dsted, the 26th February,

5& 1996, with further prayer for direction te the respondents to
=l |

re-esngage the applicant from the date of his r

emoval alongwit




. mainly on the ground of non-supply of relevant documents
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pamnent.éf arreacs of salary from the said date till the date
of his fé—eﬁgaganent/aop@imtment alengwith other censequential
benefits, Phe‘pplicant has alseo prayed for direction te the
respondents te net take back222856551@n of Railway quarters

from the applicant in viaw of the order passed for his removal

from thé post of Beoking Clerk,

"”'**~“f} The facts, in nutshell, as set-out in the

4 T

application are that the applicant was appointed in Class III
post on Compassionate graugggsgg 1¢th November, 182, and
th@r@after, he was posted mqéBmeklng'Clerk at Gaya Railway

Statien. Some allegations were levelled against him in the

month of February, 1987, fof mis-appropriatish of. £ Rs.16850/5.
of GoVernment meney fol his\pers@nal gain for the peripd

frem Jaﬁuéry, 1986 te December, 1986 as the applicant had net
dep@site& the séid amgunt pertaining to sale of Réilway
tickets at relevant point of time, In view of this’memm of
chargesheet Was issued against the applicant and in pursuancCe
of this# the applicant has submiteed his reply with prayer

for supjplying him the relevant documents te put his defence

vide Annexure-2, but without giving him these documents,
/

his order of removal vide Annexure-4)has been passed by the

respondents.

5. Feeling aggrieved by that order, the appli-
cant has alse preferred an apﬁeal before the Divisional

the ordef of removal
qulway Manager, Eastern Railway, whoe has upheld/Viae his

order datéd, the 26th February, 1996 (Annexure.A/B)

6. | The applicant has challengedtﬁﬁése %ﬁé&?b

on the basis of which this order of punishment has been
passed which has caused grave mis-carriage of justice as
princiﬁlés'of natural justice has been vioclated by the

respondents. Secend peint of challenging thi€se srders is
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that the said slleged ameunt of mis-appropriation has also
‘been deducted by the respondents from the salary of the
applicant; therefere, awarding of maj@rlpunishmené of reﬁ@val
Was n@tvﬁustified. Even in the @sppeal ne reasons have been
assigneaﬁﬁy the appellate autherity while upholding the erder
of rem@§;i_§aésed by-the disciplinary authority; therefere,
the saié(impugned order is nen-speaking order and passed in
viglatiém of the Railway rules applicable in applicant's
case, The applicant hés alse not been given an @pp@ftunity of

pbeing heard while passing this erder by the appéllate authority,

7. N Moreover, the enquiry officer has not
enqpireé inte the factum of cause of alleged absence of the
delinqueht/;pplicant for Cbming to the conclusien that the
applicaﬁﬁ'fanained absent from duty an& the said enquiry
repolt .Eas been passed exparte against the gpplicant which
has alse ;agSed vielatlon of principles of natural justice,

¥

Therefore, these impugnéeéd orders are not sustainable. The

appliCahiwhas alse disputed the quantum of punishment which is

' passed witheut supplying him the resquisite documents as prayszd

for by him vide Annexure.{ 2, |

8. . o The respondents have filed written state-

ment and refuted the claim eof the applicant en various ceunts
and supp®rted’the impugned orders on the ground that the same
have been passed in accordance with law, Since the applicant,
whoe Was pésted as Assistant Booking Clerk at Gaya Booking
'foice égd'a Vigilance team CQnduCted'a preventive eheck on
07.02,1987 when he was on duty'at 11 p;m; and since it was
foqnd_that he has mis-appragriateé_vaernment money amounting
to‘Rs.16856/-.illegally fer his perS@nai gain and the same
was also admitted by him as a éebit in coaching outstanding

S§£r2£////> list/book of Gaya for the month of December, 1686, and,

therefore, the respondents justified the said order of his



‘which he had admitted and thus, it appeared in the outstandin
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removal taking into consideration the gravity of offence

being committed by the eppliceant.

g, “ So far as taking the exparte decision
against the spplicant is concerned, the plea of the respon.
dents iénéhat the gpplicant has nat submitted his defence
of S8F.5 5em©randum whereby he was éska@ to inspect the

.~ A -

relied upon decuments as per Annexure-3 of the said SF.5

memoranéum or te take extrasct thereef vide office 1etter3

dated, the 19th July, 1989; 17th dugust, 1989 2né 5th September,

1989, but he did not turn up eithef to iﬁspact the decuments
er te t%ke the extract there@f. Even after his tramsfer frem
Gaya tm”ﬁaéhalsarai he was given an epportunity ef inspection
@f theseIC@nfidential documents; therefore, leaving with.n@
other alternative the ﬁisciplimary authority has corducCted
D&R enéuiry under Rallway Servant (D&d) Jules, 1968,

DU _respmnﬁepts haVE'Submittéd that
10. . Otherwlse also/there is ne questien of

vielatien of principles of natural justice as the reguest of
the applicant was alse takem note of while n@minatih@ Shri
K.N.Seth: Ex-Office Superintendent to act as his Defence

. of the .85
Helper, but on mest.ydatefthe applicsnt asﬁ@iﬂﬁ?the Defence

Helper were absent which,cgmpelled the Inquiry Officer to
take the statement of prosecutien witnesses on 22nd April,
1992, and 23rd April, 1992, exparte. rhe respondents have

alseo given the chrenelegical chart of the dates with regara

te absence pf the gpplicant and his Defence Helper.

11, In view of this, the respondents have
supperted the impugned eorder on the greund that the applican

has mis-appropriated Government meney te the tune of Rs.1685(0

beek for the menth of December, 1986 as an admitted debit.,
verifying this fact that he has mis-appropriated Government

money knewingly.

12. The respondents have al s placead en re
: X or CQ



 passengers as Well as ever Crowding at Booking windew at
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copies of letters issued to the applicant on varieus dates
wheresy, he was advised te take extracts of the relied upen
documents or te inspect them vide Annexures-R/1 te R/6 and
has pleaded that the respendents ha§e acted in accerdance

anéd as per precedure envisaged in the Rallway servant (D&a)

Rules, 1968,

13. : The applicant has alse filed rejeinder
and reité}ateé his submissions as made in the OA alengwith
further submissiens that when the Vigilance te;n had coﬁduc_
ted preventive check en 07.02.97 he waszzg duty andéd he had

already left the beeking office after handing over the com-

plete charge as per roster duty hours, The ameunt as alleged
to have been mis-appropriated was actually net shértage of

cash during his duty hours on the said date, but the tetal

@utstandingvam®unt shewn in the @utstanéing'list in coaching
balancCe sheet feor ﬁhe menth of December, 1986 (for the peried
from 19.11.1982 te December, 1986J, which&vas treated to have
been mis-apperriatéd by the applicant and in fact it Was

on account.ofvissue of error sheets during his service peried

at Gaya Railwavatati@n in coaching.

14, « The error sheet as pér Railway Commercial
Manual is issued by the Accounts Department en checking of
short cellectien in fare, freigﬁt charging less due to

error, onmissien er commissien while on'duty due to rush of

the time éf.departure of train and due te this sometimes the
ameunt returned to the pdssengers/public in excess to the

amount whiéh oughtte have been retureed actually and thus

the Booking Clerk had to meet out the Shorta@és_in cash from
his own personal pecket. Sometimes less charges in fare and
freight is collected due to errer and for that after interna
check of the relevant documents, Traffic Accounts Branch of

the FASCAO office used to @ssue necessary errof, sheets again
the conCerned Beoking Clerks for realisatien and recovery
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J, _J the applicant has alse placed on recerd copy of certi
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for the deﬁfc«i@@;ég;@ln collection of fare and freight,

The erreor sheet issued is taken inte out-
standing 1ist of the coaching balance sheet by the concerning
Station Master/Superintendent/Manager., Thereafter, the errof
sheets are disposed of in the manner as prescribed in Indian
Rgilway Commercial Code/Accounts Code and special steps
are taken.to clear the outstanding debits by deputing Out.
standing-lﬁépect@rs if the debit is admitted whereas»in Case

of objectéd debit by the staff concerned the clearance of

oustanding shewn in coaching balance sheet is cleared by

holding enquiries and fixing the Lesponslbilitl@s. In suppolt

of this contention the ( _ ~ Fefepplicant

has referred to Rules 2701 te 2731 of Chapter XVII of the
saifd Indian Railway Commercial Cede (Vol. II) alongwith
re;evant copies therepf. He has further submitted that in
tiew Qf this precedure as envisaged in the said Cede, the
said alléééd amgunt of RSQIGBSQ/, was in fact a debit shéwn
through érrot sheets raised by Traffic Accounts Department
lying ouﬁséanding in Coaching BalanCe Sheet of Gaya Railway

Station for the month of December, 1986, carried over from

'haSHarso iVEﬁ”ietal18¢cfrrecnvery»of aii~am&uﬂf;be

rec@vered_fg_@ws séiary mponients.

15, . With regadd to initiation of exparte
preceedings éni helding exparte enquiry, it is submitted by
the epplicant that he was off duty due to some mental
illness and he was undergoing private treatment at Kanke,

Rancbi,;yhich prevented him te jein the disciplinary proceas

dings. In suppert of this contentien;, (_ _alse: ' - the =I5

.
ficate granted by Dr, B.B.Singh, Psyg!trist, vide Annexur

1€, In order to dispose of the present mat

in hand and in the interest of justice while going threugh
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the varieus previsiens ¢f zheve referred rules it is found

that Rellway Beoard has issued ene circular vide letter ne,
£(D&A) /6 2-RG /6= 26, a'atea,' the 17th May, 1962 {ER 49p2), wherein
ithas been clarified that‘in a&case @f lecss of statien ear-
nings caused as a result @f1négli@ence and carelessness on

the partmaf efficial, it would be open to thecompetent authe-

rity te infliCt in additien te the penalty of recovery/ )

froem iﬁ%?péy of the less caused to the Gevernment by neg-
ligence of breach of orders any of the penalties specified
in Clause (i), (ii), (iii) (&), (iv), (v) & {(vi) ef Rulex 6

ef the Rallway Servant (p&A) Rules, 1968, by Way of ene and

the same erder.

17, ' .~ After perusal ef Rule 6 alongwith af@re,
said sub;fuies, it is feund that the punishment for memoval
does not ceme within the pﬁryiew of these clauses as the gaid
puﬂishment“ﬁés been iﬁcarperatéd in saié Rule in'clause:{viii)
of the séia Ru1e, mééﬁing théreby, that ther espendents
hévefcéﬁé to wreong conclusion when impesing this punishment
of remeval i.e., after helding exparte enquiry against the
delinquent as_after recovery.ef_meney frem’ salary ef the app):

(cant, punishmentiinder -aferBsald-clavsesa( i to vizZeriRuTe: 6)
ceuld enly have Ween passed, —Z = ‘“‘3

18, -After perusal ef Annexure-l, whlch is a

i

memorandum of chargemheet under Rule ¢, it is found that no
d@cumenté‘ﬁhatsaeVer have been annexed therewith te fecilitate
the delinquent te make his defence on the basis of said docu-
mentd as well as list of decuments which is certainly in viQ_
latien @f'the Rules which clearly p:escribevthat these decume
are te bé"fﬁrnished alongwith the memerandum of chargesheetgy
to enablewﬁhe dlinguent te prepare his defence en the hasis
of these docCuments.

1lc, : EVen_after cereful peruSal of the impugne
order @f4§uﬁi$hnentvissueé'by the disciplinary authority, it
is feund that the said erder is not supperted with the réas@n

given by the d@isciplinary authority and he has simply found
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the deliﬁquéﬁt guilty-af the ch arges en the basis of the
enquiry :;g@ft and findings of the inquiry efficer, Therefore,
the same'ié held te be nen-speaking erder., Mereeover, even

in the @rééfs passed on the appeal of the applicant dated, the
10th Janaary, 1983, alengwith appeal sent by his wife, dated,

the 5th Décémber, 19@5, it is found that the ssme has been

P

passed ih centraventien of procedure peing laid down in the
af@resaié‘fuleé as ne reasen whaté@ever has been given for
rejection of explanatien, if any, given by the delinqueht
in his meme of appeal . Rule 19{(22) §rescribes the precedure
te be folloWed for consideration of the appeal of the delin-

guent as unéer 3

Rule 19 (22)(2) 3
"{(2) In the case of an appeal against an

order imposing any of the penalties specified
"in Rule 6 or enhéncing any penalty imposed
under the said rule, the sppellate authority
shall consider -

(a) Whether the precedure laid down in these
rules has been complied with, and if &g}
whether such nen-cempliance has resulted in
the vielatien of any provisiens of the Cons.
titution of Ipdia or in the failure of justic

() whether the findings of the disciplinary
autherity are warranted by the evidence on
the recerd; and
{c) whether the penalty er the enhanced
s penalty impesed is adunate, inadegquate or
severe; ané pass orders - |
(i) confirming, enhancing, reducing or sett
‘aside the penazlty; er
{ii) remitting the case to the autherity whi
impesed er Enhanced the penalty er to any
other autherity with such directiens as i

deem fit in the circumstances of the case,
20, After cereful consiferatien of the mattd
end contents of the dHpugned order on applicant's asppeal, i

is feund thst his appeal has net been considered in the lig

of these instructiens

while p&ssing order en the appeal gn
7 @l ¢
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{@s_..ne - findings"Ite .-this effect are feund

e

te have been recorded by appellate autherity and
it hes certainly resulted inte grave mis-carriage of justice,

Even ne reasen has bean ascigned while uphelding the penalty
of remeval as given by the disciplinary autherity. 1t alse
appears ffém the centents of the szié Impugned order en appeal
that the applicent has net been giveh an eppertunity ef beling
heard in person inspite ef the fact that the erder of punishx
ment or disciplinary preceedings have been held exparte

against the applicant which has alse caused Dbreach of prin.

ciples ef natural justice.

21. It has been Held by the Hon'Ble Apex

Court in catené of decisiens that even the officials whe are
performing their duty in quasyi-judicial capacity are suppeseé
te perferm themlin a judicial way while follewing the due
principles of natural justice, In State of Orissa Vs, Dr.
Beena Pani Dei's case (AIr 1967 SC 1269), extracts of para.®

rune as unésr

M e cecesr - Bat the decisien ef the State coul#d
be based ¥pen the result of an enquiry in manner
censenant with the basic cencept of justice, &n
order by the State to the prejudice of a persen in
derogatien of his vested rights may be made only
in accerdsnca with the basif rulzs of justice and
fairplay. The deciding autherity, it is true, is
net im the positien of a2 Judge called upen te deci
an actien between centesting parties, anéd strict
cempliance with the forms of judicial procedure
may not we insisted upen., He is, hewever, under a
duty te give the persen against whom an enquiry
is held an eppertunity te set up his versien or
defence gnd an oeppertunity te cerrect or te con-
trovert any evidence in the possession of the
autherity which is sought to be relied upon te hi
prejudice, Fer that purpese the persen against
whom en enquiry is held must be informed of the
case he is called upon to meet, and the evidence
in suppert thereef. The rule that a party te
whose prejudice en order is Intended te be pass
is entitled to a hﬂarlﬂg app11°€ alike te judic
Trivunals and bedies of persens invested with
authority te adjudicate upen matters invelving

civil ceor - :
nsequences, It is ene of the fundsments
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rules of our constitutienal set-up that every
citizen is protected against exercise of arbitrary
autherity by the State or its efficers, Duty te act
judicially weuld, therefore, arise frem the very
nature of the functien intended te he perfermed:
it need not be shown te bhe super-added.”
22, se far as the documents submitted by the
applicant in his rejeinder are conCerned, the ssme 1is required
te be re-exanined by the autherities cencerned a&s seme disputed
question of facts are invelved which cannot be dealt with by

this C@urt.

23, ‘ In view of the discussiens and ebservatiens

made hereiﬁab@ve,*we are of the considered opinien that the
impugned erders vide Annexure-4, éated 17.11.1992 ané Annexure.
dated 26,@2.1%96 are net sustainable being not supperted with
reasens and thé same are hereby held te be'n@n_S@eaking order.$
and passed in vielatien of the principles of natural justice
and the matter reQuires te be re-examined by the appell ate

autherity. Further, in view of the abeve quoted Railway Board's

Circular the punishment of remeval being impesed en the
applicant appears te be en higher side as in such like even- d
tuality, like the present ene, and as per previsions of said

circulsr, punishment of remeval frem service has net been

prescribed to he impesed en the delinquent@ if recevery is
made frem his salary, _ :

24 . ' Having sald se, the impugned erders dated,n
the 17th Noverber, 1992 {(Annexure-4), and@ 26th February, 1996
{Annexure-.?2), are hereby quashed and set-aside with directiens
te the respendentx ne.2 té re.exanine the matter afresh in
the light of observations as made hereinab@ve and thereafter
pPass appf@priat@ reasoned and speaking orders in acceordance
with law and rules en the subject after éiving an opper tunity o
being heard to the applicant aftef éue intimatieon te him in thi
regard as per proecefdure as laid down iﬂ the aforesaid rule fer

the preper service of the delinquent, Needful be down wWithin

( D T N - VR Y
.-
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a peripd eof three menths frem the date of receipt/preductien
of a cepy of this erder,
25, This O.A. stands, accerdingly, dispesed of
in terms of directiens, as above, with ne erder as te Costs,
_tfzﬁa’\ﬁ/'mv‘?
D

{(MantrgypWar Jha) - (Shyam¥ Degra)
Memper(a - Member({J)




