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CN.LRAL A11INISTRATIVE TRIBUNAL - 
aNCH, P A TN A 

0 • A • N OL4 20 of 1996 

(Patna, this Wednesday, the 31st Day of March, 2004). 

C OR A 

HON 'BLE MRS SHYAMA 1X)GRA, M1BER (JuDIca AL) 

HON 'BLE MR • MANTRESHWAR JH1 	MEMBER. (ADMINISTRATIVE)
------------ 

S.K.Dubey, son of Late Rajeshwari Dubey, resident of Gaya, 
P.S.Gaya Town, District Gaya. He was pasted as Assistant 
Bookg Clerk at Gaya Railway  Station. 	•.... APPLICANT. 

By Advocte :- N o n e. 
Vs. 

I. The Union of India  through Divisional Railway  Manager, 
astern Railway, Mugholsarai (Calcutta) 

The Divisional Railway Manager, Eastern  Railway, Muhai_ 
sari (Calcutta). 

The Divisional Commercial Manager, Eastern Railway, MughaL, 
sarai (Calcutta) 

IDhe Divisional Commercial Superintendent, Eastern Railway, 
Mughalsarai (Calcutta) 

The Station Superintendent, Gaya. 

The Station Master, Gaya. 

By Advocate;- N  o n e. 
ORDER 

(ORAL) 

RñSpQNDENTS I 

Shya Dogra, Memher(J) :- It is stated by the vice-counsel 

for Shri Gautati Bose that Shri Bose is not representing R±l 

ways in this case as the brief has been taken away from him 

by the respondents.Nofle has pt appear&ice on behalf of the 
t 

SinCe the matter is hanging fire for the 

last eight years for one or the other reason; therefore, the 

matter is dJsosed of on the basis of material available on 

record under Rule 15 of the CAT (Procedure) Rules, 1987. 

This OA has been directed against the order 

of renoval of the ajplict vide 2nexure4, dated, the 17th 

NoVflher, 1992, as well as Annexure_?, whereby hs appeal 

has also been rejected vidd order dated, the 26th February, 

1996, with further prayer  for direction to the resporrdents to 

reengage the applicant from the date of his removal alongwj 
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payment of arrears of salary from the said date till the date 

of his re...engagemt/appointment alongwith ether conseq.xential 

benefits. The'applicant has also prayed for direction to the 
the, 

respondents to not take bkpossession of Railway quarters 

from the applicant in view of the rder passed for his removal 

from the post of Booking Clerk. 

The facts, in nutshell, as seout in the  

application are that the applicant was appointed in Class III 

post on compassionate groundson 1.c.th November, 1982, and 
Att. 

thereafter, he Was posted asBooking Clerk at Gaya Railway 

Statien. Some allegations were levelled against him in the 

month of Feorury, 1987, for 

0f Government money for his personal gain for the period 

from Jafluary, 1986 to December, 1986 as the applicant had not 

deposited the said amount pertaining to sale of Railway 

tickets at relevant point of time. In view of this mno of 

chargesheet Was issued against the applicant and in )pursuance 

of this the applicant has submitted his reply with prayer 
'p 

for supplying him the relevant documents to put his defence 

vide Anneire-2, but without giving him these documents 

his order of removal vide Annere_ has been passed by the 

respondents. 

Feeling aggrieved by that order, the appli- 

cant has also preferred an appeal hefere the Divisiqnal 
the ordef of removal 

Railway Manager, Eastern Railway, who has upheldide his 

order dad, the 26th February, 1996 (Annexure_A/3) 

The applicant has challenged 

mainly on the ground of non-supply of relevant documents 

on the basis of which this order of punishment has been 

passed which has caused grave misCarriage of justice as 

principles of natural justice has been violated by the 

respondents. Second point of challenging th@s s is 
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that the said alleged ameuxt of mis_appropriation has also 

been deducted by the respondents from the salary of the 

applicant; therefore, awarding of major punishment of rnoval 

was not justified. Even in the appeal no reasons have been 

assigned by the appellate authority while upholding the order 

of removal passed by the disciplinary authority; therefore, 

the said impugned order is nonspeaking order and passed in 

violation of the Railway rules applicable in applicants 

case. The applicant has also not been given an opporinity of 

being he ätd while passing this order by the appellate authority, 

Moreover, the enquiry officer has not 

enquired into the factum of cause of alleged absence of the 

delinquent/applicant for coming to the conclusion that the 

applicant rained absent from duty and the said enquiry 

report has been passed exparte against the applicant which 

has also caused violation of principles of natural justice. 

Therefore, these impugned orders are not sustainable The 

applicant has also disputed the quantum of punishment which is 

higher side and the said order of rnova1 has been 

passed 4ithout su plying him the requisite documents as prayed 

for by him vide nnere 

The respondents have filed written state-

ment and refuted the claim of the applicant on various counts 

and supported the impugned orders on the ground that the same 

have been passed in accordance with law. Since the applicant, 

who was posted as Assistant Booking Clerk at Gaya Booking 

Office and a Vigilance team conducted a preventive eheck on 

07.02,1987 when he was on duty at 11 p.m i, and since it was 

found that he has mis_appropriated Government money amcuntin 

to Rs.16850/ illegally for his personal gain and the same 

was also adnitted by him as a debit in coaching outstanding 

list/book of Gaya for the  month of Decnher, 1986, and, 

therefore, the respondents justified the said order of his 
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removal tking into consideration the gravity of offence 

being committed by the applicant. 

So far. as taking the exparte decision 

against the applicant is concerned, the plea of the respon 

dents is that the applicant has not submitted his defence 

of SF5 memoranm whereby he was asked to inspect the 

relied upon documents as per Anneire3 of the said SF5 

memorandum or to take extract thereof vide office letters 

dated, the 19th July, 1989 17th &igust, 1989 and 5th September, 

1989, but he did not turn up either to inspt the documents 

or to take the extract thereof. Even after his trarEer from 

Gaya to Mughalsaral he was given an opportunity of inspection 

of these confidential documents; therefore, leaving with no 

other alternative the disciplinary authority has conduCted 

DJR enquiry under Railway Servant D&i) Rules, 1968. 

respondents have submitted that 
Otherwise alsothere is no question of 

violation of principles of natural justice as the request of 

the applicant was also taken note of while nominating Shri 

KN.Seth, ExOffice Superintendent to act as his Defence 
of the 	 as 

Helper, but onme_si  datejthe applicant as1the Defence 

Helper were absent which compelled the Inquiry  Officer to 

take the statement of prosecution witnesses on 22nd April, 

1992, and 23rd April, 1992, exparte. The respondents have 

also given the chronological chart of the dates with regard 

to absence of the applicant and his Defence HolDer. 

in view of this,' the respondents have 

supported the impugned order on the ground that the apjlican 

has misappropriated Government money to the tune of Rs.1685 

which he had admitted and thus, it appeared in the outstandi 

hook for the month of December, 1986 as an amitted debit, 

verifying this fact that he has mis-appropriated Government 

money knowingly. 

The respondents have also placed on roc 
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copies of letters ISSUed to the applicant on Various dates 

whereby, he was adviSed to take extracts of the relied upon 

documents or to Inspect thei vide Annexures..R/1 to R/6 and 

has pleaded that the respondents have acted in accordance 

and as per procedure envisaged in the Railway Servant. (D&A) 

Rules, 1968. 

13. 	 The applicant has also filed rejoinder 

and, reiterated his submissions as made  in the OA alongwith 

further submissions that when the Vigilance team had conduc. 
not 

ted preventive check on 07.02.97 he WISOn  duty and he had 

already left the booking office after handing over the cOm 

plete charge as per roster duty hours, The amount as alleged 

to have been mis_appropriated was actually not shortage of 

cash during his duty hours on the said date, but the total 

utstandirig amount sh0wfl in the outstanding list in coaching 

10a11ce sheet for the month of December, 1986 (for the period 

from 19.11.1982 to Decnber, 1986), which was treated, to have 

been mis_appropriated by the applicant and in fact it Was 

on account of issue of error sheets during his service period 

at Gaya RailWay Station in coaching. 

14. 	 The error sheet as per Railway Commercial 

Manual is issued by the Accounts Departilleflt on checking of 

short collection in fare, freiQht charging less due to 

error, ornmissiofl or commission while on'duty due to rush of 

passengers as Well as over crowding at Booking window at 

the time of departure of train and due to this sometimes the 

amount returned to the pssengers/puhlic in excess to the 

amount which oughtto have been rethrned actually and thus 

the Booking Clerk had to meet out the shortages in cash from 

his oWn personal pocket. Sometimes less charges in fare and 

freight is collected due to error and for that after interna 

check of the relevant documents, Traffic Accounts Branch of 

the FCA0 office used to dssue necessary erro sheets again 
the concerned Booking Clerks for realisation and recovery 
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for the 	 collection of fare and freight. 

The error sheet issued is taken into out-

standing list of the coaching balance sheet by the concerning 

tation N aster/Superin ten den t/M an ag er • Thereafter, the erro,ji 

sheets are disposed of in the manner as precribed in Indian 

Railway Commercial Code/Accounts Code and spial steps 

are taken to clear the outstanding debits by deputing Out-

standing Inspectors if the debit is admitted whereas in case 

of objected debit by the staff concerned the clearance of 

oustanding shown in coaching balance sheet is cleared, by 

holding enc.iirios and fixing the responsibilities. In ort 
I 

of this contention the 	 -' 	.iapplic ant 

has referred to Rules 2701 to 2731 of Chapter XVII of the 

said Indian Railway Commercial Code (Vol. II) alon with 

relevant copies thereof. He  has further sUbmitted that in 

iew of this procedure as envisaged in the said Code, the 

said alleged amount of Rs.16850/.. was in fact a debit shown 

through errot sheets raised by Traffic Accounts Deparb-nent 

lying outstanding in Coaching Ealance Sheet of Gaya Railway 

Station for the month of Decither, 1986, carried over from 

month to month upto December, 1986. 

was 
ee 

rTrei Ers aia 	 sp.ndents. - - ----- -------- 

15. 	 With regald to initiation of exparte 

proceedings and holding experte enauiry, It IS suitted by 

the appl IC ant that he was off duty due to som e m en t al 

illness and he was undergoing private treaent at Kanke, 

Ranchi, which prevented him to join the disciplinary proc 

dings. In support of this contention 

I) the applic ant has also p1. cei on r ecord copy of certi 

ficate granted by Dr. B.B.Sjngh, Psycatrist, vide Anne,aire 

16. 	 In order to dispose of the present mat 

in hand.and in the interest of justice while going through 
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the various prvisiens of: above referred rules it is found 

that RailWay Board has issued one circular vide letter no. 

E(D&A)/62_RG/626, elated, the 17th May, 1952 (R 4902), wherein 

ithas been clarified that in acase of loss of station ear 

flings caused as a result of negligence and carelessness on 

the part of official, it would be open to thecompetent autho-

rity to inflict in addition to the penalty of recovery 

from 	pay of the loss caused to the Government by neg- 

ligence or breach of orders any of the penalties specified 

in Clause (1), (ii), (li-i) ia), (iv), (v) & (vi) of RUles 6 

f the Railway Servant (A) RUles, 1968, by Way  of one and 

the sane .rder. 

17, 	 Afterperusal of Rule 6 alongwith afore.. 

said suhruies, it is found that the punishment for Daemoval 

does not come within the purview of these clauses as the said 

punishment has been ircorporated in said Rule in clause (viii) 

of the said Rule, meaning thereby, that the r esondents 

have come to wrong conclusjri when imposing this punishment 

f remvl i.e., after holding exparte enquiry against the 
de1injLen asafter_r&very.Lrn.ney frrn'sa1ary of the 

(cant, unfhmenti1nder- -af said cl-et i 
CØU1d only hV1fl pas&d 

18. 	 After perusal of Mnexure_1, which is 

mnorandum of chargeheet under Rule 0 it is found that no 

documents whatsoever have been annexed therewith to facilita 

t 

the delinent to make his defence on the basis of said docu 

meritjas well as list of documts which is certainly in vio_ 

lation of the Rules which clearly prescribe that these dcum 

are to be furnished alongwith the met orandurn of chargesheetQ  

to enable the dlinquent to prepare his defence on the basis 

of those documents, 

19. 	 Even after careful perusal of the impugn 

order of punislnent issuedby the disciplinary authority, it 

is found that the said crder is not sUpported with the rea 

given by the disciplinary authority and he has simply found 
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the delinquent guilty. of the th arges on the basis of the 

enquirY report and findings of the inquiry officer. Therefore, 

the siiO is held to be non_speaking order. Moreover, even 

in the orders passed on the appeal of the applicant dated, the 

10th January, 1993, alorigwith appeal sent by his wife, dated, 

the 5th December, 1995, it is f@und that the same has been 

passed in con Lravefltion of procedure being laid dcwri in the 

aforesaid rules as no reason whatsoever has been given for 

rejection of explanation, if any, given by the delinquent 

in his memo of appeal. Rule 19(22) prescribes the procedure 

to he  followed for consideration of the appeal of the delin-

quent as under : 

Rule 19 (22)(2)i 

'(2) 	In the case of an appeal against an 

order imposing any of the penalties specified 

in Rule 6 or enhancing any penalty imposed 

under the said rule, the appellate authority 

shall consider - 

(a) Whether, the procedure laid clown in these 

rules has been complied with, and if Oial 

whether such nonComplianCe has resulted in 

the violation of any provisions of the Cons 

titUtion of Idia Or  in the failure of Justic 

whether the findings of the disciplinary 

authority are warranted by the evidence on 

the record; and 

whether the penalty or the enhanced 

penalty imposed is adqquate, inadequate or 

severe; and pass orders - 

i) confirming, enhancing, reducing or sett 

aside the penalty; or 

(ii) rnitting the Case to the authority whj 

imposed or enhanced the penalty or to any 

other authority with such directions as i 

deem fit in the circumstances 0f the cs 

20 	 After cOreful consideration of the matt 

and contents of the 	 order on applicnts appeal, I 

is found that his appeal has not been consIdered in the hg 

f these instructions While passing order onthe 	- pea an,  
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findnçs -4fr5 effect are feund 

to have been recordei by appellate authority and 

it has Certainly resulted int, grave miscarriage of justice. 

Even no reason has been assigned while upholi-ng the penalty 

of removal as given by the disciplinary authority. I t al S. 

appears from the contents of the said impuqned order on appeal 

that the applicant has not been giveli an opportunity of being 

heard in person inspite of the fact that the order of punishzz  

merit or disciplinary preceedings have been held exparte 

against the appliCant which has also cause breach of prin 

ciples of natural justice. 

21. 	 it has been held by the T'llon'ble Apex 

Court in catena of decisIons that even the officials who are 

performing their duty in iasi_judicia1 capacity are supp.Sed 

to perform then in a judicial way while following the due 

principles of natural justice. In State of Orissa Vs. Dr. 

Beena Pani Deis case (AIr 167 X 126), extracts of para 

runs as und.er  

gu t the decision of the State could 

be based upon the result cof an enquiry in manner 

consonant with the basic concept of justice. An 

order by the State to the prejudice of a person in 

derogation of his vested rights may be made only 

in accordanCe with the basit rulas of justice and 

fairplay. The deciding authority, it is true, is 

nt in the position of a Judge called upon to dcci 

an action between contesting parties, and strict 

compliance with the forms of judicial procedure 

may not Ise insisted upon. He  is, however, under a 

duty to give the person against whom an enquiry 

is held an opportunity to set up his version or 

defence and an opportunity to correct or to Con-

trovart any evidence in the possession of the 

authority which is sought to be relied upon to hi 

prejudice. For that purpose the person against 

whom an enquiry is held must be informed of the 

case he is called upon to meet, and the evidence 

in support thereof. The rule that a party to 

whose prejudice an order is intended to be pass 

is entitled to a hearing applied alike to judic 

Tribunals and bodies of persons invested with 
authority to adjudicate upon matters involvir-g 

civil consequences, it is ne of the fundament 
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rules of our constitutional seup that every 

citizen is protected against exercise of arbitrary 

authority by the State or its officers 9  Duty to act 

judicially weuld, theref0re, arise from the very 

neture of the function intended to be performed: 

it need not be shown to be superadded." - 

S0 far as the documents submitted by the 

applicant in his rejoinder are concerned, the arne is required 

to be re_exined by the authorities concerned as somedisputed 

question of facts are involved which cannot be dealt with by 

this Court. 

in viei of the discussions and observations 

made hereinabove,we are 0f the considered opinion that the 

impugned orders vide Annexure4, dated 17.11.1992 and Annexure_1 

dated 26.02.1996 are not sustainable being not supported with 

reasons and the se are hereby held to be nonspeaking or,,JerS I 

and -assed in violation  of the principles of natural justice 

and the matter requires to be reexamined by the appellate 

authority. Further, in view of the above quoted Railway Board's  

Circular the punishment of removal being Imposed on the 

applicant appears to be on higher side as in such like even 

tuality, like the present one, and as per provisions of said 

circular, punishment of removal from service has not been 

prescribed to be imposed on the delinquent if recovery is 
m ade from his salary. 

Having said so, the impugned orders dated, 

the 17th Novrnber, 1992 (Minexure_4), and 26th February, 1996 

(Annexure_2), are hereby quashed and set_aside with directions • 

to the respendentx no.2 to re_examine the matter afresh in 

the light of observations as made hereinabove and thereafter 

pass appropriate reasoned and speaking orders in accordance 

with law and rules on the subject after giving an opportunity 

being heard to the applicant after due intimation to him in 

regard as per proceare as laid down in the aforesaid rule for 
Q2' -1 	 the proper service Of the delinquent. Needful be down tithjn 
.

TI.1. 
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a period of three months from the date of reeipt/prductin 

of a c@pyof this order. 

25. 	 This O.A. stds, accordingly, disposed of 

in terms of directions as above, with no order as to Costs. 

(Mantrar Jha) 	 (Shnr 
sk.j 
	 Member(A 	 Mtnher(J) 

I 

- 


