
IN 1HZ c TiAL ADMI TRATIV TR.IiUIJ 

PATI%h J3CH ; PAT 

35 of 1996 

(Ptna, this t: 	the Dth day of February,2004) 

Coram;Hon'ble Mrs. S. Dogra. t4rnber (Judicial) 

Hon'ble Mr. M.Tha. M3mber (Administrative) 

Darbari Era5ad, Son of Ram Kripal 11rasad (since deceaded) 

through legal representatives (l)$mt. Shanti Devi, 

widc, of late Darbari Prad (2)Sort Dutt, Son of 

late Darbari Frasad and(3) Rakesh Kumar, Son of 

late Darbari FaS ad. res idents of Village Deoria. 

st Office Bedul, Police Station Vsaurh1, District 

atna, retired. Auditor,.A/c No.8290698, Office 

of the Controller of Defence Accounts, Patna800019, 

District ?atna. 

ØS• Applicint 

- 13y Shri N.1?.Siha, Advccate 

ers us 

The Union of Xnia. Son of Not kncin, through 

the Defence Accounts Department, Controller 

General of Defence Accounts, Mw Delhi..111066. 

The Controller of Defence iCCoufltS, PoSt Off ice 

atna. 
Respondents 

- 	Shri V.M.K.Sirtha,Sr.S.C. 

ORDR 

Hon'ble Mrs. 5, Dra .. 

1. 	 This Oriqinal Application has been 

preferred by the applicant (since deceased) for 

direction to the Respondents for grant of annual 

incrirnent due from 1988 till the date of his 

retirenrt i.e. 31st Mrch, 1994. 



2. 	 1 
2 • 	 The applicant was working as Auditor in 

defence accounts Departfll9nt at Patna. He was prematurely 

retired on 8.5.1989 making it effective from 

16.5.1989. Hiever, on his appeal the said order was 

quashed and he was allGwed to remain in service 

vide order dated 17.12.1989 and he resued his duty on 

22.12.1989. 

3 • 	The applicant approached the concerrd 

authority to regularise the pEriod of a)erre from 

duty from 17.5.1989 to .21.12.1989 but the sane was 

rejected. 

it is submitted by the applicant that 

e1ier also he preferred 	 of 1995 wherein 

directions were given to the Respondents to decide 

the representation of the applicant to.be preferred by 

him vide its order dated 24.5 .1995 vide Annex ure-4L1. 

The aes pond ents have decided his representation vide 

AnnexurG..A3 Hever, the, applicant has not cha11eried 

this Annexure3 passed by the comtent authority 

on 21.7.1996. 

Without "coming to the subtnjss1ãS being 

made by the applicant it is necessary directly to eou 

to the Written Statennt where, the Respon-èntS 

have submitted that the applicant has suppresed 

material facts from the Court with regard to',rejection 

of. his claim re.ag.itated in the present O in earlier 

0L233 of 1991 preferred by the applicant on the same 

rourid along with relief for treating the said period 

of his absence on duty. The said O was decided by 

Ma 
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3. 

this Court vi.de  Annexure..R1 on 11.12.1992. Therefore1 

it is submitted by the Respondents that sie his 

Submissions being made in the present Qk have already 

been rejected. Therefore, the present CA is ht 

by principle of rej.udicata. and is liable to be dismissed 
fcts 

on the grourid'of suprssion of materialQ. from the Court. 

The applicant has filed rejoinder and he 

remained silent while not replying to para.5 of the 

Written Statement wherein the Res pondonts have S ubmitted with 

regard tosuppression of factum of filing of L233 of 1991 

praying for the Same relief by the applicant. Even ,  

in Additional Rejoirer he has failed to give any 

cogent reply as to why he has suppressed this fact in 

his Oriqinal Application. 

ma:' Additional Rejoinder has been filed 

by the legal representatives of the applicant as 

the applicant, Darbari Prasad , died on 21 . .99 

during the p3ndency of,.this O, who were impleaded as 
allowlaq 	 decieát 

a party while. 	one 1L274 of 2002 	on 26.9,2002. 

In the Said rejoinder also no reason whatsoever, has 

been assigned as to why this fact was suppressed with 

regard to decision passed in OA-233 of 1991 by the Court 

though it has been mentioned in para  of the said 

Additional rejoinder that the applicants relief 

with regard to treating the pericL of absence as on duty 

was a11ed by the Court in the said O.A. 

We have heard the 1eard counsel for 

the parties and gone through the record. After perusal 

.order passed in OA-233 of 1991 vide Annexure.R1 it 



4. 

is found that this Court passed directionS to treat 

the period of absence from 17.5.1989 to 21.12.1989 as On 

duty and to make the payment of Pay and all*JaflCeS 

for the said period to the applicant. It iS also 

found that the applicant has sought same relief as 

has been claimed by him in the present Original ApplicatiGn 

with regard to considering his caSe for crossing 

the efficiency bar by a DepartnfltaL ProInotiOn Committee 

(D) in 1988 and the Same was rejected by this 

Court in the said order as the applicant was not 

found fit for crcss ing the efficiency bar by the S aid D EC  

1988. 

9 • 	 Moreover, the applicant has not challenged 

the order passed by the Respondents vide Anrxure.,A_3 

dated 21.7.1995 in pursuance of the directions given 

by this Court in 06-6 of 1995. After peruSal of the 

said Annexurej3,the Same is otherwise found to very 

reasoned and speaking order while rejecting the claim 

of the applicant calling for no interference by this 

Court. 

10. 	In the order on his representation 

(Annexure_A3) it is found that the case of the 

applicant for holding up at the efficiency bar stage 

of Rs .1560/- has been rejected irteriof FR-25 

and the caSe of the applicant Was always asseSsed by 

legally constituted DC  as %unfjt** for crossing 

efficiency bar as per guidelineS and instructionS 

contaird in the letter issued by the Government 



S. 
of India (DOPT) dated 10.4,1989. 

11. 	The aj1 Ic ant has also S uppres Sod this 

fact from the Court that in view of the order p$sed in 

C-.233 of 1991, the 14eriiod of his a)sence for the 

aforesaid period has been treated as on duty, therefore, 

it is clear.in  the given facts and circuntances of 

the case that the applicant has not apróached this 

Court with clean hands by suppressing certain material 

facts from this Court disentitling him for grant of 

any 	 othwiênot found to be 

entitled for. 

Therefore, after careful c ons iderat i on 

in the matter we fid no re as on to grant any 	its 

whatsoe-ver to the ap1icirt on two grounds, firstly on 

the ground -of suppress.in  of material facts frcm 

the Court,,  secondly on the ground that the claim of 

the apLicant.  has been rejected by the concerned authority 

bypassing very reasoned and speaking order in 

accorcinCe with law Vide AnnexureJL3.-which called for 

no interfetence by this Court. 

Having saidpo we are not convinced ith 

the surniss ions made by the leard counsel for the 

applicant and the present O being devoid of merit is 

hereby rejected and di$ped of accordingly. Hever, 

no c6tS. 

s ks 
	

(. Matr h ar Jha ) 
	

ShY 
mber •) 


