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1. Bined Kumar, aged 40 yeafs, S/¢ Shri Ramjee Prasad, resi.
dent of Singrauli, P.S.: Singrauli, District Sidghi (Madhya
- Pradesh, at present post as Sebier Gopds Guard at Singrauli.

2. R.J.Choudhary, £/e Shri Ramesh Choudhary, resident of
Burbadih, P.S.: Burbadih, District Palamau, Bihar, at
present poated at Burbadih. eoese APPLICANTS,

By advecate :;lN‘@'m e,

Vs.

1. Unien of Ipdia through General Manager, Eastern Railway,
Calcutta. |

2. Divisional Rallway Manager, Easterm Railway, Dhanbad.

3. Senjer Divisional Persomnel Officer, Eastern Rallway,
Dhanb ad‘ . . ®n v o0 QRESPOND-ENTS .

By ﬁéV@Cate i~ Shri G.Chatterjee.

O R D & R

Sﬁyama D@gra, Meﬁber(J) :. Nene has ﬁﬁt gppearance on behalf
of the applicamts. Even @m.>@arli@r occasiens it is found in
thﬁ‘@ffiéiaa recerd that neither the applicant was present in
persaﬁ#ér represmmt@d through counsel ard it was ordered to

decide the'matter orn the basis of the material available on

the rECOEQ. Therefere, the present case being very old one
@ertaiming to the year 1996, the sdme is hereby dispesed of
under Rule 15 of the Central Adninistrative Iribunal (Procedure)
Rules, 1987; on the basis of materials available on recerd,

2. , Since the casuse of action and the reli fs

prayed for by the gpplicants are the same, their prayer for

filirg this 0.A. jeintly stamds allewed.

3. : " This OA has been preferred by the appli-
camts/f@f cuashing of offiCe erder dated, the 22nd January,
1996, issued by the respondents ne.2 with further prayer for

difegti@m to the respondents to include Scheduled Cast &

Scheguled Tribe candidates im the list of 72 Goods Train
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Guar@jéﬁgymarked for comslderetion for fillingfuy 31 URreserved
vacancies Wb@ fall in consideratien zome on the basis of their
seniority in the cadre of Geods Traim Guard and not te fill.up
31 unreserved vacencies and to call 93’G®@@s Irain Guard eas
per their seniority im view eof the pfimciple beirg laid deown
by the Hen'ble Apex Court end reservation rester prescribing

therein ratie of 1 ¢ 3.

2. | On perusal of the case file it is alse
found thatlthe applicgnts have moved aﬁ gpplication for amend.
ment of the 0.A, However, the same has-m@t been registered
wherein they have prayed for quashing*@f the erder dated, the
17th Octeber, 1996, which is a list of selected candidates

te the @55t off Passenger Guard al@ﬁgwitm prayer to implead
thpse 33 selected persons as respondents in their respective

capacity.

3, ‘ The case of the applicants as per contents
in the applicstiom is that they were werking as Sr. Goods
Train{ _JGuard in the Eastern Rﬂilway'at the time of filing

of the OA and were fully eligible for being comsidered =

for the post of Passenger TrainfGuard,

4. . There are three categories of Guards inm

the Railway establishment; nanely, Goods Irain Guard,

Passenger Prain Guard amd,Mail/ExprQSS Train Guard. The vaca-
ncies @f'Passemger Iraim Guard arevfille@_up through Geods
Train Guard after selecting them on the basis of their inter-
se semiérity and viva-voce test, Till new if a reserved
categery candidate compete with general categery candidate
than he was considered and sppoimted on unreserved vacancies
of Passenger Traim Guard snd was not bracketéé for reserved
queta. Reserved queta vacancies fixed en 40 point réast@r
system were filled up omly by such Scheduled Caste/Scheduled

Tripe candidates who could net compete and qualify alongwith

general ceategory cendidates for unreservad vacancles.




3. 0A No.209/96.

5. Hewever, while issuing Annexure.a/1 the
respondents have come up with the notice dated, the 22nd
Janyary, 1§96, notifying 72 Goods Guard, 9 Scheduled Caste
G@@ds'Tféim Guérd, 3 Scheduled Tribe Gmo@s Train Guard for
fillingmﬁp 31 unreserved vacancies, three Scheduled Caste
vacancies and one Scheaule Tribe vacancy of Passenger Train
Guard statimg thefein that the persons mentiemed in the said
motice should be ready feor facimg viva-vece test for the

aforesald purpose.

6. In the said letter the list of 72 persons
esr-markad for unreserved vacancies did net centain any name
of SC, ST cendidate although many including the applicanrts

are semior to persens mentioned

£ in the said list which
is evident frem Amnnexure-&/2, wherein, the ap@liCéﬁt Ro .1

is at sl.ne.35 and the gpplicant re.2 is at sl.me. 34.

7. The main centention of the applicants is
that as peér rule the ratie of vacancies snd imterviews is

te be 1 : 3(“)whereas (294iRst25731 unreserved vacancies
A

only 72 Sr. Goods Guard have been selected for interview
and thaéi%is@.m@t @ single reserved categery candidate have
been included imspite of the fact that 72 candidates have

been cselected for belng interviewed for unreserved vacancies,

8. . . The further contention ef the applicants
is that taking inte consideratien the‘éaid ratie laid down
as per rules, the respondents should have called 93 candidates
against 31 unreserved vscancies

/Eor said selectien and the applicamts should have automatie
cally a&m; within the purview of zene of comsideratiom for
calling them for the vivae-vece test alse on the basis of
their séni@rity and placeﬁent in the list of Sr.Irgin Guard
(Annexure-&/2) as they are si@ilarly situated persens with
the candidates who have been called upon for apiearing in the
interview vide Annexure-A/1, Therefere, the said actien on
the part of the respondents have cause@ grave mis-carriage of

justice to the applicémt.




, category of persons whose retirement caused the vacancy.'

4. 04 No,209/9.,

9, o The respendents have filed written stg;e_
ment end contested the claim of thE'a@QliCamts on the groeunds
that Annexure-&/1, dated, the 22nd Jaﬁuary, 1996, has{]been
issued in strict compliance of the judgment passed by the
Hon*hle Apex Court in SLP,N@o 18594 of 1995 on the basis of
which this Bench has passed oneotder in OA No. 116 of 1993
(B.P.Srivastava & Ors, Vs. Union of India & Ors,}) decided on
19th Ma§;vl995, wherein, it has been clearly instructed in

para 24(iii) that ‘vacancies are to be filled in by the same

Accordingly, te fill-up 31 posts of unreserved category, three
paests @f‘SCheduled.CaSte_amd oene post of ééheduled Tribevcate;
gory, 72 persons from unreserved group, 9 pe%%ns from schedulea
caste‘gréup and three persons from scheduled tribe category
were advised for readiness to a@peér in the selectien based on
viva-voce test. The applicants were not advised for readiness
because sufficient aumber of senior ﬁ@,the spplicaents were
available against the said vacancies, Similar was thec ase
with regafé to reserved category post as the applicants belong
te scheéﬁléd Caste community and their names were not inclu.
ded im'tbe name of unreserved group in view of the decisien

given by the Hon'ble Apex Court in sbove referred SLP,

10, | So far as Cfi?calling the less number of
unreserved group is concerned as pét rule of the ratie of 1 ¢ 3
the éame has been done due to nom-availleability of staff of
unreserveé group im.the Sr. Gwéds fraim Guard and, therefore,
only 72u$taff were called instead of 93, but fn thec ase of
sc/sT candidates they were called in the ratio of 1 : 3 and

since the applicants vere not coming as per seniority amongst

sC greup“théy‘were not advised teo get ready for the viva.vece
teste.

11, It is further submitted by the learned coun. |

sel for the respondents that the order passed in the shove
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referred OA 116 of 2003 has also got finality due teo the fact
that the Honfble Apex Court has dismissed the SLP preferred by
the official respondents, copy thereof has aise.beenvplaceé
on recéfa'alomgwith copy of order péssed in sbove referred 0A

in B ,P.Srivastava'’s case.

_ not
12. The applicants have/filed rejoinder to rebut

the contentions as submitted by the respondents in the written

statement,

13. - We have heard the learned counsel for the

reSpendénés and carefully goene thrqugh the entire recerd. After

perusalvéf the decisions passed by this Court in B.P.Srivastavis
case, it is found that BfP.Srivastava.and other applicants
were also working With the applicaﬁts as their names are

found te be contained in Amnex;re_ﬁ/Z and they have challenged
the actiéh of the respondents whereby, excess promotion has

been given to SC/ST Guards in the cadre ef_Passenger Guard

in excess of thelr quota of 15% & 7%% respectively.

14. : While relying on the judgment of the Hon'bjle
Apex Court in R K.Sabarwal's case, it has been observed and
held by the Bench in para 24(iii) as under :

"The roster should operate till the total posts
in the cadre are filled-up i.e., in & cadre of
52, 40 posts are to be gmven't@ the general

category; & posts to Scheduled caste and four
posts to Schedule Tribe category."

Thereafter, as the Hon’ble Supreme Court
has dlrected ‘vecencies are to be filled-im by the same cate.

gory ef persans whese retirement caused the.vacancy.'The
selection process and drawing up the panel, however, are

entirely within the competenge and jurisdiction of the official

§“g>// respondents.

15. In the abave referred OA the Cdurfjhas als0

quoted the three prirciples enuncmﬂted by the Hon'ble Supreme
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6. OA No,208/96.

Court in RXK.Sagbarwal's case and to understand. the case in
a better Way, the ssme are also re-cquoted here as under :

"{1)  The roster point for reserved category has
tobe filled up by way of appointment/promotion of
a member of the said category and no general catel
gory candidate can be appointed against this post
in the roster which is reserved for the reserved
- category.

{id) Reservation has te be gperated in accor-

dance with the roster to be implemented in the form

of @ running acceunt from year to year so that
there is no excessive reservation. The rumning

account is te be operated till quota is reached and
not thereafter as the roster does not survive aftdr

the queta is filled in.

S (iid) - If the roster is permittea to operate till

the total pests in & cadre are filled and thereafter

vacencies are to be filled in by same category of

persons whese retirement csused the vscancies, then

the balance will always be maintained. When  there
is non-availability of reserved candidates the
- State csn carry forwasrd the point,"

16, The Court has also referred to the decision

of Vesrpal Singh Chauhan's case decided by the Madhya Pradesh
High Court wherein it has been held that once 224% is reached
by prometion ef reserved'quota, promotion on the basis of
reservation would cemé,to an end. After reserved Quota is

glready full in the next grade, SC & ST candidates will have

to wait till vacancy occurs in the higher grade in the reserve

quota éé‘thé rsservation for ST pertained.to posts and not to
vacanciés; | |
17. S@ufér as the gquashing of selectioen of

£hese persons vide Annexure-4/3, dated, 17th OCteber, 1996,
is cancefned, since the said M.A. for asmendment of the O.A,
has not‘been registered till date and since the said selectead
candidateé have been working on the said‘post for the last

morfe than eight years,‘therefore. the plea of the applicants

is otherwise alse not tengble to implead the selected perséns

€ =

as parties as it woyla anount te cr
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by unsettling it at this stage which has already been settled

long time back inthe year 199.

18, After careful consideration of the written
statement filed by the respendents, we are of the considered
opinien that Annexure-A/1 has been passed in compliance of
the orders passed by this Court iy B.P.Srivast@va’s Case to
avoid téé'éxcess pr@moti@n te the reéerved céteg@ry in excess
of their Fé;éentage of reservatien in view of the deéisi@n
passed by the H@n‘ble Apex Court as r@ferred't@(h@rainabwve
(alpra).."\ |

1¢, ' Moreover, the applicants admitteély'belong
to SC categery and the respondents have called for viva-voce
test thé.candidates of this<:étegdry as per 1 ¢ 3 ratio

snd as péi fheir senierity. Theref@ré? we find neo force in
the contentiens raised by the gpplicants in this regard to

quash the impugned orders.,

20, : Therefore, We fihd noe reasen to interfere

in the matter as the impugned order (Annexure,&/l), dated, the
22nd Janyary, 1996, follewed by the sﬁbsequent order dated, the
17¢h OC£®ber,_l996, whereby, the liét of selected candidates
has been issued in accmréance with law and, therefeore, the

same are hereby upheld, -

21, In.view of overall discussien and analysis
of the matter, we find ne force in the contentiens being

raised by the'appliCants in the present OA and the same being

" gevoid @f»ﬁerit is hereby rejected and disposed of accordingly

with n@: der as to Costs.
St
{(Mantrgsh ayyllg)\) {shyama D@gra)&\w\'

Metper (&) ' Member (J})




