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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

PATNA BENCH, PA T N A

0.A.NO.: 308/96

DATE OF DECISION: %@OCT- 1996,

P.K.SINHA. | : APPLICANT.
vrs,
UNION OF INDIA & ORS. : RESPONDENTS.

COUNSEL FOR THE APPLICANI, : SHRI R.N.TIWARY.

COUNSEL FOR THE RESPONDENTS: SHRI GAUTAM BOSE,

C O R A M

HON'BLE MR. D.PURKAYASTHA, MEMBER (JUDICIAL)

C R D E R

HON'BIE MR. D.PURKAYASTHA, MEMEER (J):

The applicant in this 0.A, challeﬁges the
fixation of 3 his) pay made by the@resnthents, DiviSionz;l
Personnel Officer (for short, DPO), E.Rly., Maldah, by
order of fixation dated 14,03.1991 (Annexure-A/5) of the
appligétion on his appointment in the lower timé scale
of Rs,950-1500/~ against the post of Ticket Collectors
from the higher time scale of pay of Rs,1200-2040/~ against
the post of Clerk Gr.I, Rly, Establishment and aiso prayed
that the respondents be directed to fix his pay in the

newly absorbed category from 01,04.1990, as per Annexure.-

A/6 of this application,vwithout treating a portion of pay

as personal pay which he was drawing in the Clerk Gr.I,

He has further prayed that the respondents be airected to
pay the applicant arrears arising out of re-fixation of
his salary from 01,04.1990 as per Annexure-A/6 of-this

. application,

2. " The brief facts of the case are that the

applicant was appointed as a Clerk Gr,II in the year 1782
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in scale Rs, 950~1500/~ inthe E.kly. and was posted to
work in the Jamaipuf Mechanical workshbp. Thereafter, he
was promoted to Clerk Gr,I in scale Rs,1200-2040/-~ in the
year 1984 and continued to work in that capacity till
16,03.1990, While he was serving as such, in pursuant to
the notification dated 21.07.1989 (Annexure-A’/3) for for-
mation of a panel for filling-up they vacancies of Ticket
Collectors in grade of Rs.950-1500/-, the applicant applied
for the said post amd ultimately he was found qualified
and he was appointed as a Ticket Collector and posted to

work at Bhagalnur.in scale Rs,950-1500/- w.e.f. 16.07.1590

vide office order (iNosJ8/90. It is stated that the applicant
was abéorbed in the cadre of Ticket Checking category on
administrative ground and his pay has wrongly been fixed
vide letter no,ET-2/Panel/TC/MLDT, dQated 14,03,1991 treating

a part of his salaryas his personal pay as per table

mentioned below (Annexure-A/5) :

pPrevious As Ticket COIIGCtér

pay Scale Date pPay Scale , :} Date

1320  1200-2040 1,5,90 1130 950-1500 1.5,90
-1;0 (pP)

It is also stipulated that pers onal pay
will be absorbed in future increments of pay. It is alleged
that due to wrong fixation of pay by treating Rs.190/- as
personal pay by Annexure-A/5, the netitioner's future incre.
ments of pay had heen effected and his increments fof

amother nine years would remain stopred for no fault of him,

Being aggrieved by the said wrong fixation
of his pay, the applicant made a representation to the
Ch;ef Personnel Officer (for short, CproO), E.RlY.. Caléutta
on 03.12.1995, videlAnnexure-A/s of this application, but
his representation has not yet been disnosed of by the

authority. Hence, the applicant had approached Tribunal for

A .
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getting relief by way ofx re-fixation of his pay by
involving the provisions of Rule 1313 (FR 22) (3) (11)

contained in the Rly.Establishment Ménual, Vol, II.

2, 'The respondents f£iled written statemént

deny ing the claim of the appli;ant. It i%étated by the
respondents that the applicafion is bad due to non-joinder
and mis-joineder of necessary parties, and also it is hit
by principles oﬁées?judicatév estoprel, waiver and acqui-
escence, It is also averred in para-6 of the wriﬁten
statement thét lthe applicant at that point of time was

working in the grade of Rs.1200-2040/- (RP) and his pay

~was fixed at Rs,1320/-p.m.. It is also stated that the

applicant had opted for the post of Ticket Collector
in the lower time scale pay volunteerily with a hdpe that
channel of promotion ir that cadré of Ticket Collector,
will be much more open and wide., Hence, apéliCant volunteg-
rily switched over to the Ticket Collector for his own
interest and, therefore, his fixation of pay was right ¥ 3%
done as per Annexure-A/5 applying the provisions of Rule

. Indian
1305 (FR 9)(23) and Rule 1331 (FR 37) of the/Rly. Establi-
shrent eéde vol, II (1987 Edition) (for short, IREC)., So,
fixation of pay as done by the authority as per Annéxure-
a/5 of the application is correct and thereby the netitioner~
is not entitled to get any relief as prayed for in this

application.

3. Shri R,N.,Tiwary, learned counsel appearing
on behalf of the applicant contented that the fixation of
pay in the present circumstances ought to have been done
as per Rule 1313 (FR 22) of the IREC Vol.II since the app-
licant has been appointed on selection.tcﬁ new post and

his substantive pay under no circumstances could be reduced




lower to basic pay which he was drawing on thedate of
appointment as substantive pay in the old post i.e. Clerk

4, Shfi Gautam Bose, learned counsel appearing
on behalf of the respondents resisted this argument and
supports the fixation of pay (Annexure-A/S) jcéntenting
that the fixation was rightly done following the provisions

of Rule 1331 (FrR 37) and Rule 1305 (FR 9 (23), since the

épplicant had opted for recruitment in the lower time
scale of pay on the basis of notification (Annexure-A/1)
for his own interest, Shri Bose refers to Clause-2 of the
‘notification (Annexure-A/1) and submits that the applicant
being a departmental employee had been posted to a lower
scale on the basis of selection for his own interést and
therehy his fixation of pay would be guided by Rule 1305
(FR 9 (23) and Rule 1331 (FR 37) and;his substantive pay
was protected by allowing personal pay as per provisions

of the said Rule,

5. Next submiSsion of the learned counsel Shri
G. Bose is that the & instant applicstion is hopelessly
» barred by limitetion in view of the Section-Zl of the
AJJ,Act becaﬁse he approached the Hon'ble Tribunal on 02.04.9

;}‘
though the letter of fixation was issued on 14,03,1991

] 7
any objection against that fixation till 03.12,1995,The

(Annexure-Aqégiyﬁe slept over the matter without raising

; 172 B
learned Advocate, Shri G, Bose refers to é;é§1ae01s1on@).

reported in AIR 1990 SC 10 (s.3 Rathore vrs. State of Madhya

'»/,9.".«/ 3 1 e W
pradesh) @nythat po int - @ﬁ‘lawg___;&. :
L
6. In view of the divergent arguments advanced

by the learned counsels for both the parties it is to be

>&2// fixation of pay of the applicant as per Annexure-A/S5 or
\



not ? And, in other words, whether fixation of pay of the

applicant in the present circumstances should be re-fixed

as per Rule 1313 (FR 22) (3) (1i) as contained in IPEC Vel,II 2

Rule 131$®(mz 22) (3) (1i) runs as follows :

post does not

"When appointment to the uaew
involve such assumption, he w111 draw as
initial pay, the stage of the time scale which
is equal to his substantive.say in respect of

. the old post, or if there ;s no such stage, the
stage next below that nay plus persondl pay '
equal to the differefgeand in either case will
continue to draw that pay untll such time as
he would have received an increment in the
time scale of the o0ld post or for the period
after which an increment is earned in the
time scale of the new post, whicherver is less,
But if the minimum pay of the time scale of
the new post is higher than his substantive
pay in respect of the old post, he will draw

the minimum as initial pay."

The expression vpersonal pay" has been defined in Rule

1305 (FR 9(23) which runs as follows :

“"personal Pay means additional pay granted to

a Rly. servant -

(a) to save him from a loss in substantive
pay in respect of a nermanent nost other
than a tenure nost due to a revision of
pay or to anyr reduction of such subs.
tantive pay otherwise than as a discipli-
nary measure, or

‘(b) in exce~tional circumstances, on other
personal considerations."

Rule 1331 (FR 37) rums as follows :

“personal pay - Except when the authority
sanctioning it orders otherwise, nersonal
pay shall be reduced by any amount by which
the receipient's pay made by increased, and
shall cease as soon as hisS pay is increased
by an amount equal to his personal pay."
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7. It is not in dispute that the applicant being

a departmental employee applied for the post of Ticket Coll-
ector in the lower time scale of pay of Rs,950-1500/- in

view of the notification dated 21.07.1981 while he was
enjoying the higher time scale of Rs,.1200-2040/- in the
cadre of Clerk Gr.I knowing that he would loﬁ%&his senjority

~on his appointment inthat cadre of Ticket Collector, So,

- on a careful reaaing of the Clause-2 of the Annexure.a/3

it is found clear that the candidates who would have volun-
teered and have been emnanelled Wiattreated as direct
recruits against the RRB quota and they became juniﬁr td
all Ticket Checklng Staff (Permanent & Tém—_-xor“ary). So, it
leaves no doubt tha£ such ap-~ointment of the apnlicant was
a fresh apnointmert in the cadre of Ticket Collector in the
Qsvf- - 1500/~
lower scale of Rs, 1%&3f2940/ (®P) as de~artmental candidate,
The contention of the learned counsel for the applicant
is that sinCce he is a {epartmental candidate his substan£ive
pay under no® circumstances be reduced less thén the
substantive pay which he{) was drawing on the date of app--
ointment in the cadre of Clerk Grade-I. Accordiﬁg to the
learned counsel for the applicant, on 17,07.1990, the appli-

cant's basic ( (i.e, substantive pay) was fixed Rs,

1320/~ in the time scale of Rs.1200-2040/- and he did not
exceed the maximum time scale of pay Rs.1500/- in the scale
of Rs,.950-1500/~ so the question of givihg protection of
substantive pay does not arise in view of ths provisions
of Rule 1313 (FR 22) of the IREC, Accordingly, he made a
representation to the CPO, E.Rly,, Calcutta, vide Annexure-
NN Tl oeapdt w21
A/6, dated 03,12, 1995}pei her disnosed of his representa-
tion nor had he come forward to deny the claim of the
applicant in respect of re-fixation fzﬁgmf Jby him. The
learned counsel, Shri Gautmm Bose Submits th:t Rly, autho-

ritjes are not supposed to give reply of each and every



annexure-A/2 of the application shall be deemed to a

reply of the Amnexure-A/6 of this application,

- respect of a ~ermanent post other than a tenure post due

representation submitted by the em~loyees and the

8. Now, it is to be seen under what circum-
stances the “éersonal Pay" as defined in Rule 1305
(Fr 9 (23) in the saiad IREC’is required to be granted
by the authority in the matter of fixation of pay.

The expression of the word "personal Pay" as made in
FR-9 has been embodied in Rule 1305 of the IREC Vol.IL
On a careful reading of the expression of the word
"personal Pay" it is found that the'"Persdnal éay"

was treated as Additional»pay. Than can be granted to
the employees in the following contingencies, namely,

(a) to save him from a loss in substantive pay in

£o B revision of pay or to.any reducﬁion of such subs-.
tantive pay otherwise than as a disciplinary measure,
or (b) in exceptidnal circumstances, on other nersonal |
considerations, The FR 22 has been embodied in Rule

1305 of the said Manual which indicates that when an

'appointment to the new post does not involve the assump-

o

tion of dutes or resnonsibiiities of greater imndf;ance
than those attaching to such permanent post, ﬁelwill

draw his initial pay in respect of old posts or if there
is no such stage, the stage next below that »nay plus
personal pay edual to difference and in either case will
continue to draw that pay until\such‘timé as he would
have received an increment in the time scale ofthe o0ld
post or for the neriod after which an increment is earned
inthe time scale of pay of the new nost whichever is
less, 1In Qiew of the said nrovisions, the [ _z~=x}

fixation of (%) pay of the apnlicant by
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granting_peréonal pay uﬁder Rule 1313'and Rule 1305

of the IREC has no manner of application in ﬁhis'céser
because it is admitted by the Railway Authorities that his
appointmedt shall be deemed to be~appointmegt oﬁ direct/

- recruitment by losing his seniority in the‘cadre of Ticket
Collectof»iﬁ view of the,termé.and conditions laid.dcwn '

. in Clause-2 of the notification ( Annexure-A/3). The Rule
1305 (FR 9(23) and Rule 13310(FR'37) afe_épplicable to'
other contingénéies of serice?lz/’/_ appoiﬁtment to’the
néw post carrying nb-higher duty and'fesponsibility attached
to the post
9. - In view of the aforesaid circumstances,,li
ém Qf tbé view tbat respomdents had'ccmmitted wrong by
applying the Rule 1305 (FR 9 (23) and Rule 1331 (FR 37)
of the IREC for the purpose of fixation of;pay of the
'appliéant on the date of appointmeﬁt in the cadre of
.Ticket Collector in the time scale of Rs._§50-1500/z.
In view of the réasons-stated aboﬁe; the applicant was/is
entitléd_to get order of re-fixation of péy applying the
provisions of FR 22 which has been emhodiedvianule 1305
of the IREC Vol.II as per Aﬁnexuré-A/G of the applicétion.
lb; : Regarding question of limitation‘as raised
by the'learned.counsél for the rééédndehts Shri G. Bose,
I am_afraid_that'the.rdlihg referred to by Mr. Bésé is
not relevant for determinétion,éfithe-issue involved in
the present case. The,S.S;'Réthofe's case (AIR 1990 sC 10) ~
stood én diffefent footiﬁgs, aé,it was relating to the date
of first accrual of cause of action 1i.e. when the first
cause of action arose for fillng the appeal or revision in
respect of dismissal of the employees by the authorlty.
But, case at my hand relates to wrong fixation of pay on

" his éppointment to a new post carrying a lower time scale

M § ©of pay in the scale of Rs. 950-1500/- against the post of
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Ticket Collector after enjoying a higher time scale of
pay of Rs,1200-2040/- against the post of Clerk Gr.1

of the same department, Since, it is found by me the
method of fixation of nay of the appliCRnﬁ on his new nost
was done wrongly,.. In view of the reasons stated above,
such wrong fixation of pay cannot be allowed to continue,
In them case of Madras Port Trust Vrs, Himanshu, renorted

in AIR 1979, P.1144, their Lordship's of the Hon'ble

 Supreme Court held that "The plea of limitation baséd

on this (8ectign)is one which the Court always looks

upon with dis-favour and xit is unfortunate that a public
authority like the Port Trust should, in all morality

and juétice, take up such a plea to defeat a just claim

of the citizen, It is high time that Govts, and nublic
authorities adopt the practice of not relying upon
technical pleas for the nurpose of defeating claims

of citizens and do what is feb(and just to the citizenS.""
80, in view>of the aforesaid‘binding decisions of the
Hon'ble Apex Court, If find that the just claim of the
applicant should not be denied on the basis &f technical
plea taken by the learned couns€l Shri G. Bosé, abpearingf'
on behalf of ther respondents, Besides, I am of the

L

view that cause of action shall be deemed to,%e.a

|
continuing one since the applicant is getting IGSS;FayﬂL»v
that the pay what he is entitled to get every moﬁ?b,
had there been correct fixation has been maae by the

res—~ondents,

11, In view of the aforesaid circumstances, fhe

N
letter of fixation of pay (Annexure-A’5). made by the™

department is, therefore, quashed and the denarﬁm%ht is

I
hereby directed to re-fix the pay of the applicant on
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aIkEe
the basis of Rule l%f%(ﬁﬂly@@wh ich was correctly

reflected in the Annexure-A/6 of the application;xln
view of above, it is ordered that the fixation of pnay
mdy be done notionally upto the neriod of filing of
representation on 03,12,1995 and the épmliCant shall -
not be given any arrears of nay before the meriod<%n
03.12,1995, However, he shall be paid arrears of salary
as ver fixation w.e.f. 03.12.1995 i.e. the date of
filing of representation on 03,12,1995 and fixatioh o
of pay should be done within three months from the

date of passing of the judgment /ﬁ%béacalbwu o 4%%%k4/

Ao

(D. puamyzmTHA)
MEMBER (J)

' aé(m’&&mﬁ%»

12, NOo costs,



