IN THE CBENTRAL ADMINISTRATIVE TRIBUNAL
PATNA BENCH, . PATNA
" OuJA. NO.354 of 1996

Date of order || -8-1999.
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MUrar £7 sharan, son of Late Kedar Nath shriVastava

U=

resident of Mmohalla Nayatola(Yadav chauk).HaJipur,nistrict'

vaishali.

oo : AbPplicant
_ =VErsus-
1. The uUnion of * 1ndij, through the chairman,
- Rallway Board, Rail Bhawan, New pelhi=-110 001.

2. The General manager, rarely place, Eastern Railway,
Calcutta.

3. The chief personnel Officer, Farely Place,
Eastern Railway,calcutts.

4. The pivisional Railway Manager, Eastern Railway,
Khagaul,panapur,patna.
8. The Sr. pivisional personnel -pfficer, Eastern

Railway, Khagaul, patna.

6. smt; Jagriti Nandan, Head Clerk, pPersonnel .

Branch under Senior Divisional personnel Officer,
Eastern Railway, Khagaul.nanapur, Patna-

7. Sri pravesh Nandan sahay, Head clerk, personnel
- Branch under senior pivisional Personnel of fifer,
Khagaul. Patna. '

.o - Respondents
counsel for the applicant ee Shri Amit-SriVaStqgh.
Counsel for the respondents <« Shri A.K.Tripathy
CORAM ¢ Hon'ble shri L.R.K. Prasad, Member ()

Hon'ble shri [akshman Jha,_Member(J)




Hon'ble Shri L.R.K.Prasad, Member (a ):-

This application haé been filed with the following
prayerss- |

(1) The order dated 16.7.1996 aS. at annexurs-1.

be guashed,

(ii) The respondents be directed to the effect
that the applicant is eligible to téke part .
in the selection for the post of @ffiée |
Superintendent Grade II.

(111)‘phe applicant be declared Senior to respodent
no.5 and 7 in the cadre of clerk Grade I
in the scale of Rs.1200~-2048RP). accordingly,
}the applicant be placed above the respondént
no.6 and 7 in the seniority list as contained.

in annexure-p/7.
2. The applicant was appointed as directly

 recruited Graduate cClerk grade I from the open market
against 20% quota on 16.5.198%? in the office of DME(p),

Danapur. On the request made by the applicant, he was

¥

transferred from the office of DME (P), EaStern Railway,
Danapur to Personnel pepartment in the same zone against a

perﬁanent vacancy of direct recruit Graduate clerk

Grade I under 20% quota. He joined on the transferred Place
on 27.10.1984. According‘to’the respondents, as the
applincant was transferred at his request from one

seniority group to another Seniority group, he was assigned

$j*<45f§?? bottom sehiority as per rules. The respondent no.5 (smt,
N %id
C:;//)//,/f”ffagriti Nandan), who was appointed as clerk Grade IT in

¢+ Wa3 promoted as Clerk grade I on ad hoc




—.

3=
Basis with effect from 1.8.1984. she was so promoted
on-the basis of serving Graduate quota (13.1/3%) wrltten
examination held on 12 2.1984 and viva voce test held

on 13.8.1984. Her services were ~regularised with

effect from 1.9.1984, the date of ad hoc promotion of

clerk Grade I.
3. - The applicant has pointed out~that one P.N.

Sahay (respondent no.7) was appointed in clerk Grade 11

on 20.12.1980 in the office of ﬁRM(P) MughaISarai. |

At his request, he was transferred in Hecember, 1982

to the office of IRM(Py, panapur in the same grade.

He was absorbed against 13.1/3% direct serving graduate

quota vacancy with effect from 22 4.1588. However, it is

alleged by the applicant that the Services of respondent
na.? were regularised in clerk grade I from the date of
ad hoc arrangement (1+8.1984). It is further alleged

by the applicant that ad hoc promotion as:=Clerk Grade 1
was granted to respondent no.6 and 7 against edrmarked

vaCancies for direct recruit Graduates. This action

of the respondents is~against the circular of the Railway

Board dated 5th September, 1983 (Annexure-A/7),_according

to which the vacancies ar151ng from 2.10.1980 and onwards
whlch are earmarked for dlrect recruitment from’the
open- market through Railway Service commissions or

by serving Ggraduates through a limited competitive

examination should remain unfilled until further orders.

These vacancies should not be filled even on ad hoc basis.

It is the claim of the applicant that in view of the
aforesaid position, the respondent no.6 and 7 cannot be

declared senior to the applicant on the ground that he hadg



.
already been confirmed as clerk grade T on 1.9.1984/
27.10.1984. In the seniority list published on 23.9.1985

for clerk Grade I, respondent no.6 was shown at serial
NO.48, applicant at Serial N0.50 and respondent»no.? at
Serial no.61. However, in the seniority list of clerk |
Grade I published on 18.6.%?3& (Annexure-2), the respondent
no.7 has been shown at serial no.12, the respbnqebt no.6

at Serial No.13 and the applicant at Serial No.16.

Wwith reference to said senjority list, the applicant sent

a representatlon to the concerned authority on 24.3.1992.

"4. The applicant was promoted as Head clerk vide

¥

7

order dated 21.10. 1992 (Annexure-g/:?)‘)aftef% passing the
departmental test?%1de order dated 12 .1. 1995 fannexure-3/11)
the respondent no.§ and 7 were also promoted as Head cle:k
with efféct from 21.10;1992. It méans that the réspondent
no.6 and 7, though their promotion order (annexure-a/11)

was issued on 12.1;1995,'their promotion was given
fetrosbective effect. vicde his representation dated

14 2.1995 (Annexure-A/12) the applicant requested the
authority concerned to place respondent no.6 and 7 below
him and in ﬁhis regard he placed reliance on an order
dated 1.6.1990 passed fn 0.a.155/89 by this Bench.

In his representatlon dat»d 14.2.1995 he pointed out the
facts of the Case. While referring to the order of this

Bench passed in o.A,155/89(sﬁpra) he requested for
fixing his Seniority\over respondent no.6 and 7. He sent
further rep:eéentation on 19.7.1996 (Anhexure-A/13) in
thisvregard. However, as he did not gef any response from-

the respondents, he filed this O«A. claiming certain
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reliefs which have already been mentioned earlier.

5. In this case written statement as well as
rejoinder to written statement have been filed.
The respondents have challeng§yed the contentions of the

applicant by stating that he was assigned bottom seniofity
in the Clerk grade T because at his request, he was
transferred frbm one'seniority group to another Senijority
group which has been done in accordance with extent |
rules. as the respondent no.5S ' had been promoted on

ad hoc basis on the post in question prior to joining

of the applicant, she was regularlsed later on from the
same date. The respondent no.7 was promoted on ad hoc

basis and subsequently regularised from the same date.

The seniority questlon was re-adJusted in accordance w1th

C‘”fé\B@iﬁof IREM. It is the stand of the respondents
that ‘transferreﬁ'staff frem one seniérity» groﬁp to the
other senjority group will be placed below all the
existing _cbnfirmed/off;ciating/temporary staff in the

relevént grade in the new eétablishment as per<Ruley312

of IREM' and the Railway B;ard's circular dated
21.1.1986. The‘appliCant has challen@ed this stand of the
respondents. According to the applicant, in terms of
%§{§ﬁ302 of IREM, thé seniority‘émongst incumbents in the
grade is governed by date of appointment in that grade.

as the appllcant was app01nted as Clerk Grade In from

1 9 1084 and respondent no. 6 by order dated 26 2.1985
and respondent no.7 vide order dated 22.4.1988, the

applicant cannot be placed junior to the aforesaid

respondents in the senjority list of clerk Grade I.



-5 |
It is‘further pointed oﬁt'that para 312 of IREM is
applicable in cases ﬁhere~transfer is made on the
request of the person concerned from one Railway to

anothef and not with the same Ralilway. In the case of
ﬁhe applicant; he was not transferred from one Railway.
to anotﬁe; But he was transferred within the same Railway
under direct recruit quota of Clerk grade T. Itvwoﬁld

be appropriate to extract.below(éEQE§302 and 312 of IREM

for better appreciation of the casesg~

*302. seniority in initial recruitment grades-
‘Unless specificaily stated otherwise, the Seniority
among the incumbents of 3 pPost in a grade is
governed by the date of appointment to the grade.
The grant of pay higher than the initjal pay
should not, as a rule, confer on a railway servant
senjority above those who are already appointed

against regular Posts. In categories of posts

partially filled by direct recruitment and
Partially by promotion, the criterion for
determination of senjority should be the date of
regular promotion after due process in the case

of promotee*and the date of joining . the working
post after due process in the case of direct
recruit, subject to maintenance of inter-se-

Sseniority of promotees and direct recruits among

themselves. when the date of entry into a grade of -
promoted railway servants and direct recruits
are the same ﬁhey should be put in alternate
pefitions, the promotees being senior to the direct
recruits, maintaining 1nter-se-senlority of each
group.

NOTE=- In case the'training period of a direct recruit
is curtailed in the exigencies of service, the date
of joining the working post in case of such 3
direct recruit shall be the date he would have
normally come to a working poét after completion
of the prescribed period Oof training.»




' recruit quota on 16.5.1984/27.10.1984. It is also a fact

]

POst of clerk grade 1 on ad hoc basis. The respondent no.6 and

\\//
=T -

"312. Transfer on request.- The seniority of railway
servants transferred at their own request from one
railway to another should be allotted below that of
the existing confirmed, temporary and officiating
railway servants in the relevant grade in the
promotion group  in the new establishment irrespective

of the date of confirmat ion or length of officiating

of temporary service of the transferred railway serVants.

NOTE:=(i) This applles also to cases of transfer on
request from one-cadre/division to another
cadre/dfvision on the samd railway.

R1ly.Bd.NO.E(NG) I-85 SR 6/14 of 21.1.1986)

(1i) The expression "relevant grade® applies to
grade where there is an element of direct
recruitment. Transfers on request from Railway

‘eﬁployees-working in such grades may be
accepted in such grades. NO Such trans fers
should be allowed in the intermediates gr ades
in which all the posts are filled entirely
by promotion of staff from the lower grade (s)
and there is no element of direct recruitment.

(NO.E (NG) I-69 SR 6/15, dated 24.6.1969)acs~14)w

6. . It is an admitted fact that respondent no.6 and 7
were officiating in the clerk grade T on ad hoc basis while

the applicant was appointed as regular clerk under 20% direct

that at his reguest, the applicant was transferred from
one group to another within the same Railway on 1.951984.
Railway Board's circular dated 12.8.1983(Anhexure—a/7) had

aﬁvised concerned authorities not to fill up the wvacant

7T were promoted under departmental competitive quota on the
post of clerk Grade I on 26.2.1985 which is clear from

Annexure-3/4. 9On the basis of requisite test, the respondent.
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no.7 was promoted to the poét of clerk grade I vide

: o . (Anndxure-a/5).
order dated 2?’@}.4.1988?/_ In ‘the case of respondent no.
6 and 7, thejir services as clerk grade I have been
regularised with effect from 1.8.1984, counting the period
of ad hoc officiation. According to the applicant, their

seniority should have been counted in the post in

question ‘from the date of regular appointmeny after

they had passed the requisite test which was held after
the applicant had already been appointed on regular

basis in the post of clerk grade I.

7. It is noted that arising from thevdecision

of the Hon'ble apex court in cpP No.374 in civil Appeal
N0.4265/98 regarding benefit of proformg fixation of

pay as clerk grade I from 1.10.1980 to serving Graduate
Clerk grade Ii on their qﬁalifying LDCE and détermination:
of inter-se-seniority, the Railway Board issued appropriate
circular dated 19.3.1999 which is at Annekure-lé(circulatei
to all coficerned in the Eastern Railway vide cP circular
dated 24/26.3.1999 (annexure-16). The @é’?@ circular of

the Railway Board is réproduced'below s =

*pursuant to Hon'ble Supreme court's order dt.
_12.3.96 in oa No.4365/96 (Smt. Anuradbafmukhérjeé
& Ors.vs. UOI & Ors) along with other tagged
Appéals,,instruction as contained in Boardt's letter

of eyen no. dated 17.1.97 to Eastern and Northern.
Railways were issued. Subsequently, these
instructions were applied to all similarly placed
employees in other Rlys,etc. vide Boardt's letter

of same mo. dated 7.10.97. In response to these
instructions, several reference were received
seeking clarifications  as to whether 'in terms of
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the instructions ibid senior clerks would be
entitled to seniority with effect from actual
date of promotion sfter completion of due process
or from the date of proforma fixation. After

'+ detailed examination it was clarified vide ,
Board's letter of even no.dated 5.6.98 that the
Seniority should be assigned from the date of
proforma promotion.

The Hon'ble supreme court while disposing
-0f a contempt getition (No. 374/98) filed by Some
of the Rlys. employees challenging Board's
instructions dt.5.8.98 - vide their order dated

21.2.99 have held;-

But hgving examined our earlier juggment
and the directions contained in paragraph 7 of the
said judgment we have fio hesltation to.come to the
conclusicn that the coort merely difected that

the proforma promotion would count only for the
purpose of computation of pension and the concerned
employees will neither get seniocrity nor any
monetary benefit on that score. In that view of

the matter, the order dt.5.6.98 of the rR1ly,Board

is certainly contrary to the directions of thiv court
but in the circumstances under which the same
_wasgg:éued, it is not possible to hold that the
concerned authorities deliberately passed the
said order. Therefore, while we are not taking

any action in the contempt Proceedlngs

;our'firectlonswh@cofollowed, as Cldrifled in this
< e LT

order, within a perlod of six weeks from today.

In view of the Hon'ble Supreme court's order,
the . 1nstruttion communicated vide Board's letter

- of even no.dated 5.6.98 stand withdrawn. Further,

~necessary action in the light of the gsupreme court's
- directions should be taken immedistely so as to

ensure strict compliance within the stipulated
period.s
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8. It appears from the record that so far as
prayer of the applicant for including his name in the.
list of candidates appearlng in the selection tast as per
letter dated 16.7. 1996(Annexure ~-1) is concerned, the
‘matter has already been considered by this Tribunal vide
order dated 2.8.1996. This Tribunal granted interim
relief to the applicant by directing the respondents to
include thé name of the appliCantvaiso in the list at
Annéxure-1 in order to enable him to appear at the
selection test which was to be held on 3.8.1996 for the
post of 9.5.Grade II. This was,however, subject to flnal
outcome of the g.a. in regard to seniority. In view of the
aforesaid order of the Tribunal, the prayer of the applicant
for sppearing in the examination for the pPost of @.S.grade I3
becomes infructuous. That being the pésition, the learned
counsel for the applicant stated during hearing that the
applicant is not pressing the reliefs(zﬁplmed in this
regard as at para 8.1 3nd 8.2 of the OeA. INn such
Situation, the only point remains for adjudication‘ is the
matter relating to Senjority of the applicant Vis<-a-vis

respondent no.6 and 7.

9. puring the course of hearing, the learned counsél
for the applicant stressed the point gf fgné%g%ﬁysggdgh%.
applicant vis-z-vis respondent no.6 and Zﬁ It is squarely
covered by the circular of the Railway Bsard dated
24/26.3.99 as at annexure-16 which is based on the judgment
of the Hon'ble Af€x court in the matter of smt.anuradha
Mukherjée and others vs. ygnion of India and others(supra)
which relates to benefit of proforma fixation of pay as
clerk grade IT from. 1.10.1980 to serving graduate clerk
Grade II onvtheir qualifping LDCE and determinatipn of
inter-sé-seniority. The learned counsel for thé respondents

conceded that the case of the applicant is governed by the



Mahto

=11~

Jjudgment of the Hon’ble Suprme Ccourt in the case of

Smt. Anuradha Mukerhee and otherss. vs.yoIl and others (supra).

10. . In view of the facts and circumstances of the
case analysed above, we are of the view that the case of

the appligant is covered by the above direction of the
Hon'ble apex court. accordingly, the respondents are
directed to fix the Seniority,of the applicant vis=-a-vis
" In the cadre of clerk Grade T
respondent no.5 and Z;ﬁn terms of the 1nstructions of the
Railway Board dated 19.3.1999 as contained in Annexure~16

within a period of three months from the date of recéeipt

of a copy of this order. with the aforesaid direction,

this Q.a. is disposed_of with no order as to the costs,

)ﬂﬂ/ﬁﬁ ! “_{%S

(Lakshman\}ha) - (L;g;géfxiziad)

Member (J)




